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LAHORE HIGH COURT 

SUBJECT INDEX 


Absence or star denotes Ca 

'-!> Indicates 


of Provincial or Small importance, 
of Great Importance, 
of Very Great Importance. 


A 

Abatement of Suit 

- See Civil P. C., O. 22 

Absconding Offenders 

- See Criminal P. G., S. 512 

Accounts 

—IDeaJin^’s for many years—Ack- 
nowledfimenfc by defendant of 
the liability but fail lire to pay 
— Suit for recovery of the same 
is maintainable 160 

Acquiescence 

-Stranfier deliberately building 

on another’s land—Owner is en¬ 
tiled to recover except under 
special circumstances amounting 
to his acquiescence—Mere delay 
in bringing suit is not sxihicient 
to deprive him of his right 354 

AddHional Evidence 
——See Civil P. C. O. 41, R. 27 
Adjournment 

- See Civil P. G., O. 17 

Admission 

-Definition of — See Evidence 

Act, S. 18 

Adverse Possession 

—Near heirs having ri^jhts to 
Jand, alive—Adverse possession 
against reversioners of last 
male holder does not begin in 
lifetime 078 

-Using land for cattle shed 

does not prove possession 615 

-Mortgagor and mortgagee— 

Assertion of title by mortgagee 
is not sufficient 5495 

-Plaintiff.purchasing land.from 

person without title—User open 
and known to owner for more 


Adverse Possession 

than 12 yeax’s ci'eates title by 
prescription 4315 

-“ Possession follows title 

apixlies only when there is no 
delinite proof of possession 383(1) 

-Co-sharers —Adverse posses¬ 
sion enures in favour of co¬ 
sharer who refuses possession 
until payment of charge de¬ 
frayed by him 2385 


See (1) Custom (Punjab) 

(2) Hindu Law 

Amendment of Pleadings 

Anand Marriage Act (7 of 1909) 

-Scope—The Act is an en- 

ahling and not a disabling Act 
and Jt does not follow that be¬ 
cause that Act does not apply 

the marriage , is not a valid one 

Appeal 

—-Order setting aside ex-parte 
decree - Plaintiff acceS 
costs—No revision lies ° ggy 

decree set aside 
on appeal—Appeal against final 
decree is not necessary 534 /, 1 

-Prayer for possession not pro- ' ^ 

perly stamped - player for 

up-^ppe^I 


should not be disLisse7'’b\t 

Duty of printing documents 
18 on the party for whom tlev 
are necessary and essential in 
appeal—Party impugninfi th« 


477 


292 
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Appropriation of Payment 

- See Contract Act, Ss.'*59. 60 

and 61 183 

Arbitration 

- See also Oivilj P. G., ScH. 2 

-Award — Suit to enforce— 

Absence of arbitrator’s jurisdic¬ 
tion pleaded — Kvidence on 
issues involving question of 
jurisdiction should not be ex- 
eluded 125a 

Arms Act (11 of 1878) 

-S. 20 —Special indication of 

intention to conceal must exist 262 


Civil P. C 

action is open to examination 
by civil Courts 461^ 

-S. 9—Suit for damages against 

licensee under Electricity Act 


* 


61 


-S. 20 and 19—Keeping am¬ 
munition and parts of arms 
hidden under clothes falls under 
S. 20 and not under S. 19 

Attestation 

- See Evidence Act, S. 115 

B 

Bengal Land Redemption and 
Foreclosure Regulation (17 
of 1806) 

——A purchaser from a mortgagee 
vrith conditional sale who does 
not enquire as to whether the 
mortgagee had acquired full 
proprietary rights by proceed¬ 
ing under Regulation is not 
bona fido purchaser 676a 

Ss. 8 and 7—Requirements of 


S. 8 are fulfilled if notice to 
mortgagor gives full purport of 

S. 7 215 

—Foreclosure notice is not pre¬ 
sumed to be regular Person 
relying upon forclosure pro¬ 
ceedings must prove fulfilment 
of every condition 112 

S. 8—Notice— Omission to 




mention S. 7 in notice is not 
fatal 4^3 a 

-S. 8—Larger sum demanded 

Notice is not had 483& 

Burden of Proof 

- See Evidence Act, S. 102 

C 

Champerty 

- See Contract Act. S. 23 

Civil Procedure Code (5 of 

1908) 

-S. 0--Pnnjab Municipal Act, 

R, 152—If action of munici¬ 
pality is \iltra vires, civil Courts 
can interfere—Mode of action 
is not but power to tal<» 


* 


on 

not 


for failure to supply energy 
a proper requisition is 
barred 

S. 10—Same matter in issue 


349 


in suit in another Court and ap¬ 
peal in High Court between 
same parties—High Court can 
order stay 692(2} 

—3. 10 — Appeal before the 
District Judge—Another con¬ 
nected first appeal before High 
Court between same parties— 
High Court may order transfer 
of former before itself without 
any security 304(2) 

S. 11—Provisions are exhaus¬ 
tive 670a 

S. 11—Prior declaratory suit 


when plaintiffs’ title by adverse 
possession not matured—Subse¬ 
quent suit on basis of adverse 
possession is not barred 668a 

S. 11—Plea of res judicata 


may also be invoked under gene¬ 
ral principles of law ~ 603a 

—S. 11—Suppression of facts in 
previous suit — Same facts can¬ 
not be used again to defeat the 
claim of others 6035 

S. 11—Order of satisfaction of 


decree bars fresh execution ap¬ 
plication unless Pet aside 518(2( 

S. 11—Prior decision—Suit 


by minors’ guardian bo recover 
property from vendee sold in 
excess of that sanctioned by 
Court dismissed— Fresh suit by 
minor after msjority is not 
barred 

S. 11—A mixed question of 


280 


law and fact cannot be re-agita¬ 
ted 5 251a 

S. 11—Decision of Revenue 
Officer regarding question of 
title Vr’hen he could have tried 
but did not as civil Court, is not 
res judicata 1785 

S. 11—Symbolical possession 
given though actual possession 
should have been given by 
Court — Judgment-debtor is 
bound by the order and cannot 
claim adverse possession as 
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Civil p. c. 

against ^locrce'i^o^^cr thereafter 
—Principle of estoppel and res 
jndicata applies 

—S. 11, Espl. 4—Defendant in 
possession must resist claim on 
all possible grounds 
—S. 16—Property in two pro¬ 
vinces — Probate proceedings 


35 




3 62 


pending in one—Administration 
suit in the other province is 
maintainable 503a 

Ss. 16 and 17—Sections re¬ 
late to moveable property also 5035 
Ss. 16 and 20—Property situ¬ 


ate in two places—Suit for dec¬ 
laration that probate proceedings 
shall not affect plaintiffs, lies in 
that Court where probate is 
taken out 

S. 16 (d)—Suit for recovery of 


456 


money due on a pro-note and 
for declaration that decretal 
amount is a charge on a certain 
property falls under the section 
S. 20 — Suit by commission 


660 


^ 

agent against principal can be 
entertained in a Court where 
the commission business is car¬ 
ried on 

S. 20—Belief consisting of dec- 

A _ 


287 


277 


laration that decree was fraudu¬ 
lent and injunction restraining 
attachment and sale of pro¬ 
perty — Court within whose 
jurisdiction property is situate 
can try the suit 

—S. 24—Expression of opinion 
on certain points in a previous 
case is not a ground for trans¬ 
fer 

-S. 24 (4)—“ Suit ” includes 

execution proceedings 465a 

S. 35—Execution of decree 
as to costs awarded in prelimi¬ 
nary decree in partition suit 
need not be stayed till the pass¬ 
ing of final decree 

S. 35 — Plaintiff failing to 


345 


605 


prove his case—Defendant is en¬ 
titled to costs without proof 
that the case is false 464(2) 

—(amended by Act 9 of 


1922), S. 35A—Compensation— 
Under the section can be 
awarded only after objection by 

the opposite party 

S. 42—Vesting of powers m 


Court to which case is trans- 




Civil P C . 

ferred does not divest parent 
Court of its powers of re-trans¬ 
ferring a case—Application for 
second transfer lies ‘to the pa¬ 
rent Court 1135 

-S. 46 —Court to which pre¬ 
cept is issued for attachment 
of property can accept money 
or security—Neither surety nor 
judgment-debtor can object to 

it 433 

—S. 47—Improper party against 
whom no relief was claimed 
when discharged ceases to be 
defendant 202 

—S. 47—Applicability — Posi¬ 
tions of judgment-debtor suing 
to avoid execution sale to dec¬ 
ree-holder and of decree-holder 
suing for possession of property 
purchased in execution, differ 165a 
— S. 47—Suit asked in appeal 
to be treated as application 
under S. 47—Plaint not pre¬ 
sented to executing Court_ 

Prayer was not granted 

-S. 47 — Purchaser of judg¬ 
ment-debtor’s attached property 
is representative within S 47-— 
Order disallowing his claim is 
appealable 

■S. 48 Subsequent order mav 


134 


be by transferee Court .iact 

-Ss. 50 and 99 - E.ecntion 
proceedings — Application for 
substituting legal representa¬ 
tive s name can be made to the 
Court passing the decree—If it 
18 not made to that Court, it is 

mere •••regularity ^hich is 
cured by S. 99 ^ 

—S. e^Property in the hands 
of mother deriving title by “i^! 
tue of tnarriage can be attached 

•« ‘Srt- 

ow.. two „n„ hoo.o.o„\i! 


34a 


76 


land 
—S. 


60 (c) 

lived in by-”- 


Occupied bv 


230 




a 


mean ___ 

for agricultural purposes^h, 

—S. 72-Decree sentTr I ^SOfe 

tion to Collector-Collectorr^ 
porting his mvaliditv tn , / 
Executing Court should ^no^fiT" 
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Civil P C. 

execution application but should 
proceed wftb the execution 
-S. 73—Application for execu¬ 
tion must be made to Court 
holding assets 

S, 75 and O. 26—Judge can- 


682 


Civil p. c. 

-3. 100—Burden o£ proof— 

Error of principle—Appeal lies 6535 
-S. 100—Whether a place is a 


538 


not make over whole case to 
commissioners 145(i 

— S. 92—Right to sue—Public 
trust—Mere worshipper cannot 
sue for possession 

S. 92—Followers of Guru Go- 


425 


bind Singh i. e., Sikhs, have no 
right to sue, in respect of Udasi 

Dera 

s. 92—Suit for change of 


management of a religious en¬ 
dowment — Rot the views of 
majority of persons entitled to 
sue but the original purposes of 
trust must be looked to lOOc 

■S. 97—Preliminary decree set 


aside on appeal—Appeal against^ 
final decree is not necessary 5o4(i; 
—g —Appeal from Subordi¬ 
nate Court heard by a Bench of 
two Judges— Judges differing m 
opinion—Procedure is regulated 
by S. 98—All other cases are 
governed by Letters Patent 
(Lahore), Cl. 26 

—S. 98 (2)—Confirmation of 


65c 


decree is rule and its modifica¬ 
tion is exception—Ro complete 
agreement between the Judges-^ 
Case is governed by rule in 

S. 98(2) 

S. 99—In S. 99 by jurisdic- 


65c 


tion of the Court ’ is meant the 
jurisdiction of the trial Court 402a 

S. 99—Lower Court not pay- 


ing heed to S. 99 acts with ma¬ 
terial irregularity and its deci¬ 
sion can be set aside in revision 
under S. 115 4025 

S. 99—Misjoinder of both, of 

^ *1 A • ? _ - _ 


parties and of causes of action 
S. 99 applies 14o5 

—S. 99—Execution proceedings 
—Application for substituting 
legal representative s name can 
be made to the Court passing 
the decree—If it is not made to 
that Court it is mere irregula¬ 
rity curable by S. 99 

S. 100—Finding as to ances- 


town or a village is a question 
of fact 542(1) 

—S. 100 — Judgment of lower 


appellate Court based on mis¬ 
reading of evidence is liable to 
be set aside in second appeal 5415 
—S. 100—Decision based on 


finding of fact contrary to case 
set up—Second appeal lies 

S. 100—Whether adverse pos- 


535 


session has been established or 
not, is a question of law 
—S. 100 — Prostitute— Status 


482 


as public prostitute is a ques 
tion of law 

—S. 100—Exercise of discretion 


461a 




under S. 5, Limitation Act not 
on right i^rinciples-—High Court 
can interfere under S. 100 445(2) 

S. 100—Inferences as to joint¬ 


ness or disruption of joint Hindu 
family are findings of fact 

S. 100—The question of the 


443 


existence of a custom is a mixed 
question of law and fact 2515 

S. 100—Finding of fact—Ap¬ 


pellate Court merely endorsing 
trial Court’s finding—Finding 
is not binding in second appeal 
S. 100—Construction of docu- 


158 


mentary evidence is a question 
of fact 

S. lOO—Construction of docu- 


21a 


ment includes two things, name¬ 
ly, meaning of words and its 
legal effect—The former is a 
question of fact and the latter 
one of law 

S. 100—Whether ala malik 


215 


has rights in shamilat is not a 
question of law 

S. 102—Suit for recovery of 


21 c 


offerings to a shrine from their 
wrongful appropriators is not 
a small cause, as it falls under 
Provincial Small Cause Court 
Act, Seh. 2, Art. 18 228.1 

S. 104—Order refusing to exe 


34a 


cute award under Co-operative 
Societies Act is appealable 647 

S. 104—Order removing from 


(D'l 


tral nature of property based 
conjectures can be set aside 6o9a 


record names of those who died 
before institution of the suit is 
not appealable 


513 



16 


519 


658 


65/ 


416 


Civil P. C 

S. 104 No second appeal lies 
ai^ainst an 0 ”dei* under O 21 
R. 92 ■ ''204 

8 . 104 ( 1 ) (c)—Award—Inter- 
jjolation by arbifcrat^or after si<jn- 
ing Court remitting under 
para. 14, Sch. 2 —Award to be 
considered is the one after am¬ 
endment by arbitrators—Order 
modifying siicli award is appeal- 

51C 

S. 104 (l)(f)—Section contem¬ 
plates only final orders—Order 
remitting award for re consi¬ 
deration according to refei'ence 

Order is not final and no ap¬ 
peal lies Qgg 

S. 104 (2)—Section bars second 
appeal from an order returning 

141a 

S. 107—Appellate Court will 
not insist on deciding a case 

any party objects 65/ 

S. 110 Affidavit as to value 

counter-affida¬ 
vit filed—Certificate should bo 
granted 

S. 115—Interlocutory orders 

rinal orders in proceedings 
prior to suitor after the suit 
terminating the proceedings one 
_other are revisable 642a 

-b. llo — Order setting aside 
ex-parte decree — Plaintiff ac¬ 
cepting costs No revision lies 637 
- -S. 115 — Dismissal for de¬ 

fault Another remedy open bv 
^ay of suit—High Court can in¬ 
terfere in exceptional eircum- 
stances gj ^ 

3. 115—Finding not based on 
evidence is revisable 

para. 17 (4)—Order under last 
portion of sub-Rule (4) cannot be 
passed when order under earlier 
portion 13 not in existence and 
if parsed 13 liable to be revised §05 
-b. 115—Dower Court not pay¬ 
ing heed to S. 99 acts with 
material irregularity 4026 

-S. 115 — Case — Proceedings 

consequent on application foi- 
sotting aside oxparte-decre© are 
“case” 

---S. 115—Granting prayer in a 

time-barred application is illegal 
assumption of jurisdiction 379 c 
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637 


612 


505 


Civil P. C. 

' S. 115 Revision does not lie 
On wrong decision on limitation 
by lower Court 355 

S. 115 Setting aside ex-parte 
decree, application for —Proceed¬ 
ing on the application is a ease 

within S. 115 sUa 

“S. 115 Court finding an ap¬ 
plication to be time-barred, but 
deciding it in favour of the ap¬ 
plicant, illegally assumes juris- 
iction which it does not possess 

_o -t ^ ^ ^ 3446 

yp--Erroneon 8 decision of 
appellate Court as to first Court’s 
having jurisdiction over a suit 
cannot be revised * 47 ( 1 ) 

—S. 141—Applicability—S. 141 
does not apply to proceedings in 
execution 1096 

S. 144 Art. ISl of the Limi¬ 
tation Act governs an application 
under S. 144 535 ^ 

S' Section is mandatory 
Refusal to order restitution on 
equitable considerations arising 
from events subsequent to decree 
13 not warranted 685^ 

Ss. 144 and 151—Eestifcufcion 

can be ordered under S. 151 

iaT o ’ GSde 

S. 144 S, 144 applies even 

when decree is reversed in Privy 

n 488a. 

b. 144—Reversal of decree in 

Privy Council—Interest should 

»e allowed on money to be paid 

—S 488& 

• 7 u not deal 

with refund of deposit of surety 

— C 5 . 544(2) 

’ ^Y; 7 Appellant misled bv 
Court and paying insuffi- 
^ent Court-fee due to bona fide 
_m>stake « protected 509 ^ 

A dismissed and 

deficient Court-fees ordered to 

un th!f nl “ is made 

hfin deemed to 

s^Vution"^' ,,, 

Orif ’ ~ destitution can bo 

ord^e^red under S. 151 apart from 

she ' under S. 151 

should not be ordered when it 

provistn”''"'^''"^ ^-‘ber- 

537 
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-^S. 151—Court; can restore ap¬ 
plication for exectition dismissed 
for default under its inherent 
powers 534 (2) 

-S. 151—Court does nob possess 

an inherent power for granting 
injunctions against Government 
officers nob subordinate to it 284^ 
—S. 151—Specific provision for 
' limitation cannot be evaded 135 

-S. 152—Court has inherent 

power to correct an error in 
judgment that a certain party 
being pro forma defendant was 
not liable to pay costs 664a 

—S. 152—Appeal—Order under 
S. 152 is not appealable 6645 

O. 1, R. 1—Appeal by claim- 




696 


ant of property sold by Receiver 
as belonging to insolvent—Re¬ 
ceiver is a necessary party 

—O. 1, R. 1—Ejectment suit to 
eject trespasser from village 
abadi — Single proprietor can 
maintain the suit—Decree enures 
to the benefit of all proprietors 

545 (1) 

O- 1, R. 8—Where some only 


of the total proprietary body 
appealed from adverse decision 
of trial Cotirb in respect of a cus¬ 
tom in the village affecting the 
whole proprietary body —Held : 
that the appeal was not incom¬ 
petent 502a 

O. 1, R. 8—Some respondents 


allowed to represent whole body 
of respondents — Some non¬ 
appearing respondents dying 
during appeal—Legal represen- 
ti^ives nob added — Appeal 
abates 31(2) 

—O. 1, R. 10—Improper party 
against whom no relief was 
claimed wh ^n discharged ceases 
to bo defendant 

-O. 1, R. 10 — One defendant 

discovered to have been dead on 
the date of the suib^—Court may 
strike out bis name and proceed 
against the other d^f mdant 
O. 2, R. 2—First suit for in- 


202 


153 


terest alone though principal 
due—Second suit for principal 
is barred 

—.O. 2, R. 2—Mortgage and lease 

executed the same day—Suit for 

' 1926 K.S.T. (Lah.)—3 & 4 


661 


Civil P. C. 

rent decreed 


* 


Fresh suit- 


on 


mortgage is barred 559a 

"O. 2, R. 2 R. 2 is directed 
against splitting of claims and 
splitting of remedies 559 ? 

O. 2, R. 2 Landlord taking 
possession of tenant’s land after 
his death Some land remaining 
with mortgagee of tenant—Suit 
by tenant’s heirs for possession 
against landlord — Subsequent 
suit by the heirs against mort¬ 
gagee for redemption is not 


barred 

O. 2, R. 2—Rule 2 does not 


549a 


bar pleas in defence 
3, R, 2—Person 


494a 


on whose 
ratifying 
filing is 
file the 




behalf appeal is filed 
the action of person 
sufficient authority to 
appeal 

—O. 3, R. 4—One pleader ap¬ 
pearing for another—Reference 
by him to arbitration without 
vakalatnama is invalid 

Vakalatnama need 
in writing by 


2235 


O. 3, R. 4 
be accepted 
vakil 

—0.3, R. 4- 


563 


a 


32a 


-Power to prosecute 
all litigation implies power to 
lodge and conduct appeal and 
fresh power is nob necessary, for 
appeal 

O. 5, R. 10—Proviso by t;he 


326 


, -- 

Lahore High Court—Service by 
registered post—Defendant ac¬ 
knowledging such service—Bx- 
parto proceedings should not bo 
taken 

O. 6, R. 4—Fraud—Particulai'S 


must b' alleged 

•O. 6, R. 6—Suit for damages 


579 

96a 


for breach of contract—An aver¬ 
ment that plaintiff was ready 
and willing to perform bis part 
of the contract must be implied 318c 
O. 6, R. 17—Failure to amend 


571 


plaint and to pay the costs of 
adjourrment does not justify 
dismissal of suit 

—O. 6, R. 17 — Plaint slightly 
defective — Amendment should 
be allowed 472(1)5 

•O. 6, R. 17—Partition suit— 


Objection as to the separation— 
Amendment to claim specific part 
should be allowed 


460 



18 

Civil P C 

-O. 0, 


Suli.JKCT Index, 192() Uajigue 


R. 17 


Amoaduionfc 


4o:j 


clianginj^ character of suit is not 
allowable—-Defendant accepting 
costs of adjournment to plaintiff 
can sliow cause against the 
amendment" 

O. 7, R. 10---Ordcr returning 
plaint—No second apjieal lies 1 Ua 

I"! (2) Unlisted docu" 
ments Court may refuse to ad¬ 
mit later on />*27n. 

0.8, H, 0 Limitation only 
bars remedy hut does not extin¬ 
guish the right—Plaintiff is 
affected by limitation hut not 
defendant 

-O. 9, R. 1—-“Sufficient cause ” 

—The plaintiff came from a long 
distance to attend the Court 
but not having found the name 
of his case in the cause list went 
to another Court thinking that 
his case might be before another 
Court, and not finding it either 
there returned to the first Court 
and found that his case had 
been dismissed under O. 9, R. 3, 

Held \ that the case sliould bo 
restorcKl 03-1 

-O. 9, R. 4—Dismissal for 

default —Another remedy open 
by way of suit—High Court 
can interfere in ('xceptional 
circijmstances 0l2 

-O. 9, R. 6—Service by regis¬ 
tered post—Defendant acknow¬ 
ledging such service—Ex-parte 
proceedings should not be taken 579 

0.9, Rr. B and 12 — Person 


ordered by Court to be added 
as plaintiff — Failure of such 
person to appear does not 
justify dismissal of original 
plaintiff’s suit 

O. 9, R. 8—Failure to amend 


577 


— . -— 

plaint and to pay costs of ad¬ 
journment does not justify dis¬ 
missal of suit 

•O. 9, R. 9—Few minutes delay 


571 


due to plaintiffs going to call 
his pleader—Restoration should 
be granted 650(2) 

—O. 9, R. 9 — Previous suit 
dismissed for default — Sub¬ 
sequent suit in effect the same 
but claiming different relief is 
barred 562 


Civil p. c. 

--O. 9, R. 0—illness of plaintiff^ 

can be a sufficient cause oll'Z 

O. 9. R. 13—Order setting 

k « i ■ 


aside ex-i)arto decree—Plaintiff 
accepting costs—No revision 
lies 

—O. 15, R. 


087 


(1)—Suit to 
Absence of 


enforce award — 
arbitrator’s jurisdiction pleaded 
— Evidence on issues involving 
(luestion of jurisdiction should 
not he excluded I2.ja 

O. 16, R. 1—Witnesses not 


l^resent owing to non-service of 
summons — Court ought to 
issue fresh summonses 

O. 17, R. 3—Failure to amend 


26 


.771 


501 


337 


the plaint and to pay costs of 
adjournment does not justify 
dismissal of suit 

O. 17, R. 3 —Adjournment 
must he granted for attendance 
of witness who is ill even in 
spite of two previous adjourn¬ 
ments 

C.l7 ,11. 3—Party acting with 
due diligence and paying process 
fee in time—Witness not served 
-—Any adjournment granted for 
want of service does not 
amount to time granted to party 
O. 20—Preliminary decree 
should not ho passed in suit for 
damages 

O. 20, R. 11“-Postponement 
of jiayment of decretal amount 
can he ordered for sufficient 
reasons Chance of defendant 
succeeding in another pending 
suit against plaintiff—Suits 

arising under different transac¬ 
tions—Reason for postponing is* 
not sufficient 

-O. 21, R. 2 (3) Decree ordering 
that decree-holder would not be 
entitled to execute the decree 
If judgment-debtor fulfilled cer¬ 
tain condition — Judgment- 
debtor alleging fulfilment of the 

condition—O. 21, R. 2 (3) does 
not apply 

■O. 21, R. 16 — Transferee 
There is no express provision of 
the law under which a trans¬ 
feree of a decree can be certi¬ 
fied as such by the Court 666a 

O. 21, R. 16—Objection by 
judgment-debtor that transferee 


27 


601 


611 
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is his l>onamclai* niusb he 
deoided by Court 6666 

-O. 21,R. 30—Judgmentrcredi- 

tor is to decide whether execu¬ 
tion should be taken against the 
person or property of judgmont- 
' debtor — Court, though it has 
discretion for refusing simul¬ 
taneous execution against both, 

cannot decline to order execu¬ 
tion against person in the first 
instance 

-O. 21, R. 35—Case of ioint hold¬ 
ing is covered by R* 35 and 
nob R. 36 , 6686 

R. 85—Symbolical 

given though actual 
should have been 
Court— Judgment- 
debtor is bound by the order 
and cannot claim adverse pos¬ 
session as against decree-holder 
thereafter—Principle of estop- 
Ijle and res judicata applies 
—O. 21, R. 36 — Rule applies 
only to person holding exclu¬ 
sive possession and not bound 
by decree—Case of joint holding 
is covered by R* 35 and not 

R. 36 6686 

O. 21, R. 63—Suit for declara- 


O. 21, 

possession 
possession 
•^.iven by 


35 


tion lies only when attachment 
has been objected to and the 
claim accepted or disallowed 
Oeeree-boldor himself with¬ 
drawing attachment cannot 
bring a suit tinder R. 63 

•O. 21. R. 63—Objector prov- 


348 


ing bona fides of the transfer 
Onus is on decree-holder to 

prove the contrary 

O. 21, R. 89—Time for tlepo- 


256 


sit cannot be extended Court 
is not bound to suggest 

deposit 5 per cent. 

—O. 21, R. 90—Mistake in 


to 

639(2) 


dimensions in sale proclamation 
is material irregularity, but by 
itself is not suflBcient to set 
aside sale 

O. 21, R. 90 — Application 


587 


signed by Vakil only is valid 
if vakil is so authorized 514(2) 
O. 21, R. 90—Order refusing 


restoration of objection under 
R. 90 is not appealable lODti 

—Q. 21, R. 92—Inadequacy of 
price is no ground 


Civil P. C. 

O. 21, 


( 

R. 92—second 


appeal lies against an order under 
R. 92 

—O. 21, R. 92 (3)—Sale confir- 


204 


*,- — ^ ^ 

med— Judgment-debtor cannot 
afterwards sue for declaration 
questioning sale 1656 

O. 22, R. 2— Abatement in 


respect of a distinct portion of 
the whole px’operby included ip 
suit does not entail abatement 
as regards the whole property .264-i 

—O. 22, R. 2—Suit by creditor 
to set aside fraudulent transfer 
by debtor—Some parties (credix 
tors) dying —Legal representar 
tives not substituted in time— 

Suit does not abate 1676 


—O. 22, Rr. -2 and 4—Dcatli of 
respondent—His legal repre¬ 

sentatives already on the record 
—Failure to apply Under R. 4 
does not cause appeal to abate 607*i 

—O. 22, Rr. 3 and 11—Some 


appellants dying before decision 
without substitution — Thoir 
legal representatives are not 
necessary parties to second 
aiipeal by opposite party 431ft 

O. 22, R. 3—Order passed by 


High Court setting aside abate¬ 
ment and bringing legal repre¬ 
sentatives on record is condi 
tional'and not absolute ' 422 

O. 22, Rr. 3 and 4—Apixellate 
Court must have all persons 
before it , **32 

O. 22. Rr. 4 and 9—Applica¬ 


tion under R. 4 may in parti¬ 
cular cases be treated as onei 
under R. 9 474a 

—O. 22, R.4—Joint decree—Ap¬ 
peal— Some of the plaintiffs 
dying and their legal representa¬ 
tives not impleaded—Appeal 
abates in toto 4746 

O. 22, B. 4—Responden^ts, 


not necessary iiarties, dying 
Appeal, abates against only the 
representatives of deceased 4 44 

O. 22, B. 4—All parties 


jointly interested in suit, as 
joint proprietors— Permi^on 
under O. 1. R. 8. given—One of 
the proprietors for whom per¬ 
mission was given dying 
Appeal abates if bis legal repre- 


20 
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senfciibivL's cn 


f-O 


record 


bi'oujjht on 


216 


■O. 22. K. l -One respondent 


not likely to bo affected by the 
point in dispute, dying during 
appeal — Representatives not 
brought on record—Appeal does 
not abate 189a 

—O. 22. Rr. i and 9—Joint 
decree— Api»eal—Abatement — 


Ignorance of death of respon¬ 
dent ^vas held not sufficient 
cause for settinc aside abate¬ 
ment 

O. 22, R. 1—fjegal repre- 


137 


Rentativos of deceased respon¬ 
dent already on record—Ap¬ 
plication under R. 4 (l) must 
still be made 
O. 22, R. 4 


376 


dents allowed 
whole bodv of 


Some respon- 
to represent 
respondents— 


Romo non-appearing dying 
during appeal— Legal repre¬ 
sentative not added—Appeal 
abates 31(2) 

O. 22, R. 5—Order as to a per¬ 
son being a legal representative 
is not appealable 181a 

O. 22, R, 9—Abat(*ment is 
autciuatic after 00 days and 
appeal or suit is dead unless 


abatement is sot aside on ap¬ 
plication witbin 60 days or ex¬ 
tended time under Tjiinitation 
Act, S. 5 

■O. 22, R. 10—Rule applies only 
to cases not provided for by pre¬ 
ceding rules 1816 

O. 22. Rr. U and 10—One 


234 


f -- — — ^ 1 I 

respondent dying before filing of 
appeal — Application to sub¬ 
stitute his legal representatives 
is incompetent 
O. 26—Judge 


329 


over whole case 
sidners 

--0. 26. R. ir,- 


cannot make 
to commis- 


-Kxpenses 
be made 


libd 


commission may 
costs.in the suit but cannot 
realized by attachment 
““O. 2, R. 3 — Irregularity 


of 

as 

be 


62(1) 


In every case an irregularity in 
the appointment of a g’ai-dian 
would not vitiate the procued- 
ings in the suit 435a 

O. 32, R. 4—O. 32 does 


directly, apply to execution 


not 












> v- .iff 

i 


'MT.' 


Civil p. c. 

Omission to appoint guardian 
does not vitiate execution sale 4906 
O. 32, R. 7— Agreement to 


refer to arbitration on behalf of 
minor—Express sanction is 
necessai'y—Award set aside by 
minor—Minor cannot retain 

benefit under arbitration 
—O. 32, R. 9—Suit by 
through next friend 


665 


minor 

8ubse- 

minor 


quent discovery of the _ 

being a major—Amendment of 
plaint by removal of next 
friend when time-barred—Suit 
should not be dismissed 

O. 33, R. 5—Applicant held 


82 


to be pauper—All matters men¬ 
tioned in R. 5 need not be gone 
into unless raised 642c 

'O. 33. R. 5 (e)—Plaintiff ap¬ 


plying to sue as a pauper agree¬ 
ing to jiay certain amount to 
his pleader after succeeding in 
the suit—No condition enabling 
pleader to recover his fees from 
decretal amount—R. 5 (e) does 
not apply 6426 

O. u4, Riv. 4 and 5—Prelimi¬ 


nary decree can he mad© final 
by endorsement on preliminary 
decree —- Absence of separate 
final decree-sheet is mere irreau- 
larity 

O. 34, R. 4 Mortgage decree 
Interest after date of sale— 


364 




Court has discretion to grant or 
refuse 

O. 34, R. 14 Sale of equity 


11a 


in execution of decree for inter¬ 
est on mortgage money is void¬ 
able b'lt not void—It can only 
he avoided by application under 
b. 47 before sale is confirmed— 
After confirmation, redemption 
IS barred—That mortgagee is 
purchaser makes no difference 490a 
O. * 8. R. 5—Property witbin 

_*j 1 i • 


or without jurisdiction can be 
attached 

'"9 Though O. 39 applies 


330 


to liquidation proceedings fact 
of liquidation proceedings being 
pending does not give the Court 
jurisdiction 

O. 39, R. 1—Suit for declara- 


525 ^ 


tion only^—Another suit neoos 
sary to seek relief, injury to 
which is sought to be prevented 
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by injunobion—Temporary in¬ 
junction cannot be granted 504 

--O. 39, B. 1—Plaintiff must 

establish that irreparable loss or 
grave inconvenience would be 
caused if injunction is not 
granted 4355 

O. 39. B. 1—Injunction can 

_ - • * I 


be granted only against party 
to a suit 284a 

O. 39, B. 2—Plaintiff must 


prove prima facie case—Merit 
of the case need not be gone 
into—Balance of convenience 
sboiild be considered 589 

O. 41.^B, 1—Copy of decree 


in cross appeal is not necessary o40a 
—O. 41, B. 1—Copy of deci'ee 
appealed against filed- Copy of 
decree in cross-appeal need not 
be filed 458;^ 

o. 41, B. 1—Presentation of 


appeal with unattested copy of 
judgment is proper when at¬ 
tested copy is not available 404a 
O. 41, B, 2—Memo, of appeal 


115 


urging condition I'egarding en¬ 
hancement of interest being penal 
—Condition considered to bo 
not penal at the hearing-—Com¬ 
pensation under S. 74 of the 
Contract Act cannot be granted 

-O. 41, B 3—Appeal presented 

four years before — Time to 
amend memorandum cannot 
extended 

o. 41, Br. 4 and 23—Decree 
not on common ground- One 
plaintiff appealing—Appellate 
Court cannot remand whole 
case—Grounds of appeal cover¬ 
ing whole decision makes no 
difference 

O. 41, B. 5—Execution of 


303 


decree as to, costs awarded ^ in 
preliminary decree in partition 
suit need not be stayed till the 
passing of final decree 
—O. 41, B. 6 (2)—Execution 
against perspn or moveable pro¬ 
perty can be bad even though 
sale of immovable property is 
stayed 

O. 41, B. 17—Bemand for fur¬ 
ther enquiry and report on a 
fixed dato-"Appellant absenting 
on date fixed for enquiry—Ap- 


605 


463 
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peal cannot be ilismissed for 
default before liate fixed for 
report 

O. 41, B. 20—K. 20 applies to 


574 


cases of admittedly necessary par¬ 
ties and can be applied on appel¬ 
lants' application for addition 689(2) 
O. 41. B. 20—Action taken 


under B. 20—Question of limita¬ 
tion does not arise 679a 

O. 41, B. 20—Person party 


to suit but not a party to decree 
is not “ interested in result of 
appeal." 499a 

O. 41, B. 23—Bemand under 


Civil P. O., S. 151, should nob bo 
ordered when it can be ordered 
under another provision 

O. 41, B. 23—Appellate judg- 

m •.» X A 


537 


ment dealing only with part of 
subject-matter—Bemand should 
be ordered 

O. 41, B. 23—No reversal of 


351 


decree—No disposal of suit ob 
preliminary point—Bemand ie 
impropei'~“Court should proceed, 
if necessary, under O. 41, B. 25 
or B. 27 

O. 41, B. 27—Buling intet- 


184 


preting question as to onus pro¬ 
nounced after trial of suit—Case 
cannot be remanded for further 
evidence / 494c 

O. 41. B. 27^—Court can admit 


additional evidence on the appli" 

cation of a party 

O. 41, B. 27 (1) (b)—Appellate 

« . . « j • 1 • 


80 


Court can admit additional evi¬ 
dence even on the application 
of a party 

-O. 41. B. 31—Lower appellate 


20 


judgment dealing with part only 
of subject-matter — Bemand 

should be ordered 

O. 41, B. 33—One of several 


351 


appellants dying^—Appeal abat¬ 
ing, legal representatives not 
being brought ou record—Ap¬ 
peal can be accepted in favour 
of all 

O. 41, B. 33—Person party to 


564 


suit but not a party to decree 
B. 33 does not apply 

O. 42. B. 2 (Lahore)—Some 


issues tried by one Judge ^d 
remaining issues decided by his 
successor—Judgment of second 
Judge filed—Judgment of first 
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Judge mil'll also ho tiled to malio 
appeal conapeteut 638(1) 

^- -O. 42. R. 2 (Punjab)—Copy of 

judgment filed by respondent— 
Appellant cannot avail himself 
it G2Ca 

0*43, R. 1 (k)—Order remov~ 


’ ing from record names of those 
•vTho died before institution of 
Kuit is not appealable fiL:; 

'■' O. 43, K. I (u)— Remand not 
on api>eal from decree—No ap- 
^ieftl lies 141^ 

^O. 4(, K. 1 —“ Any othev 
«?nfficient reason ” must bo ejus- 
dem generis to those specified 655 

■ O. 47, R, 1—Judgment not 
clear as to liability of judgment- 
debtors may bo reviewed 23C(l) 

-^Scb. 2, para. I—Reference 

made by one pai’tner on behalf 
of firm is invalid—All jtartners 
must join 9U, 

Sch. 2, Para. .1—Apj)cal must 

403 


A A 

bear ad valorem Court-fee 
—Sch. 2, para. 14—Interpola¬ 
tion by arbitrator after signing 
—Court remitting under para. 
14—Award to bo considered is 
the one after amendment by 
arbitrators — Order modifying 
such award is appealable 

■Sch. 2, para 10—Arbitration 


510 


■proceedings are not separate 
icase—No revision lies from 
order setting aside award 

Sch. 2, para. 16—Objection to 


191 


award filed—Court is not bound 
td fix a dato for evidence suo 
motu ' ‘ 

—Soh. 2, para. 17—One pleader 
api)earing for another—Refer¬ 
ence by him to arbitration with' 
out vakalatnama is invalid 
Sch. 2, para. 17 (4)—Order 


584 


563 


ilnder last portion of sub.-R. (4) 
eftnhot be passed'when an order 
under earlier’ portion is not in 
existence and if passed is liable 
to bd revised 

-Sch. 2, para. 20, 21, 14 and 15 

—Application under paras. 20 
and 21—Court can decide whe¬ 
ther there was reference and 
\frhether thein was any dispute 
fbr reference 

Clog on equity of redemption 

- *^See T. P. Acl? S. 60 


505 


91a 


Companies Act (7 of 1913) 

-S. 40—Burden of proving con¬ 
ditions and failure to send notice 
of allotment is on propounder ilia 

S. 184—Order bringing the- 

_ 


-04 XO**- 

name of a person as contribu¬ 
tory is final if not appealed 
against 

•S. IIIG—Only creditor or con 


4146 




tributory or party to proceed- "' 
ings can inspect notes of exami¬ 
nation 2466 

—S. 196 (5) — Examination — 

undei—Iverson examined is not 
protected under Evidence Act, 

S. 132 

S. 196 (7)—Words 


in civil 


385<5 


At 


proceedings ” are nob added to - 
restrict the use to civil proceed¬ 
ings only—S. 196, Companies - 
Act, does not override Evidence 
Act 385^ 

Ss. 202 a-nd 196—'Appeal—An 
order refusing an application for- 
the inspection and copies of 
statements of persons examined 
iiuder S. 196 is appealable 246fl 

235 Action can bo taken-.- 
against representative of a pro¬ 
moter or director only if be 
comes within the definition of 
Pi’onioter or director 624(2)a 

^S. 235 Section has the same 
meaning as that of the English 
statute _ 624C2)6 

Compensation to Accused* 

— See Criminal P. C., S. 250. 
Compounding Offences 

--See Criminal P. C., S. 345. 

Contract ’ 

reconstruction — Counter-offer 
implies rejection of offer 645fl 

Contract Act (9 of 1872) 

G Revocation of offer— 
Counter-offer determines origi¬ 
nal offer ® 

23 — Champerty Agree-“ 
ment bona fide to assist claim 
believed to be just is legal but 
not one which is inequitable to 
the party financed or is for im¬ 
proper objects _^ 

^^'^Sreement by husband 


to the wife not to maltreat her 
or in default to pay a fixed 
maintenance is not bad, though 
made pending a criminal case 
provided it is made independen¬ 
tly of the criminal case 


33 



y. 


SunjKCT Index, 

Contract Act 

■S. 25—Limifeabion only bars 


1927 Ijahork 

Contract Act 

-S. 221—Agdtn. ct 


•5: 


remedy, but does nob extinguish 
the right—Plaintiff is affootod 
by limitation but nob defendant 


638 ^^ 


—S. 30—'Wagering contract—It 
should be proved that delivery 
\vas not intended and that there 
was agreement not to enforce 
delivery—Speculative contract 
is not necessarily wagering 318^^ 

S. 51—Suit for damages for 

. .A 


breach of contract—An avor- 
)nont that plaintiff was ready 
and willing to perform his part 
of the contract must be implied 

■S. 54—“Ready and willing” 


318c 


Contract to purchase goods— 

Suit for damages for breach of 
contract—Goods may not bo in 
plaintiff’s actual possession on 
the agreed date of delivery It 
is sufficient if he had control 
over th6 goods ^ 3l8fZ 

-Ss. 59. 60 and 61—Debtors 

intimation must synchronize 
with payment—Creditor can 


appropriate even up to trial 
S, 65—The section does nob 


183 


159a 


apply to an agreement void ah 
initio and known to the parties 

to be such 
-—S. 65—As long as a void agree¬ 
ment remains unperformed, 
money received must be^ paid ^ 
hack to the person who paid it loJft 
S. 74—Memo, of appeal urging 


condition regarding enhancement 
of interest being penal Condi' 
tion conceded to be not penal 
at the hearing—Compensation 
under S. 74 cannot be granted 

-S. 83—Part payment made— 

Railway receipt for the goods 
sold endorsed to vendee—Goods 
burnt in transit—Vendee is to 
bear the loss 

-S. 107—Unpaid seller can re¬ 
sell as vendee’s property only if 
the property in goods has passed 
to buyer 

-Ss. 151, 152 and 161—G<^s 

entrusted to Railway for carriage 
—Rurden of proving that loss of 
such goods is not due to negli¬ 
gence of Railway lies on the 
Railway 


llf^ 


60() 


946 


p. ’ 



lierby of principal i 
to satisfy his lion 94a 

-S. 25i—Reference made by 

one partner on behalf of iiriJQ is 
invalid—All partners must join 916 
Co-operative Societies Act (2 
of 1912) 

-Executing Court cannot ques¬ 
tion validity of award under the 
Act 547(1)/. 

•s. 43 (1), R. 18 (h)—Order re- 


fusing to execute award under 
the Act is appealable r>47(l)a 

Co-sharers 

-Adverse possession—Jh., H 

and Js. were three co-owners of 
a certain land, being brothers. 
Possession was with the first. .> 
Plaintiffs, sons of H, sold their 
share in the holding to stranger 
which was pre-empted by G, son 
of Jh, and in whoso favour the 
share of Js. was mutated on Jss 
death, no mention being made 
of the plaintiff’s who then sued 
for possession of a half-share of 
ds, 12 years after his death. 

TleUl : that the suit was time- 
barred 

-Non-proprietor appropriating 

small area with proprietors’ con¬ 
sent cannot be ejected ^96 

Adverse possession enures in 


favour of co-sharer who refuses 
possession until payment 
charge defrayed by him 2386 

Co-sharev whose rights arq 

% __f_ 


invaded by another co-sharers 
exclusive possession can main¬ 
tain a suit for injunction with- 
out proof of special damage 17o 

One co-sharor building on 


217 


common land without other s 
consent—Injury not irremodia^ 
bio by partition—Demolition of 
the building cannot be ordered 62 

Costs 

-Execution of decree as to costs 

awarded in preliminary decree 
in partition suit need not be 
stayed till the passing of final 
decree 

Court fee. Act (7 of 1870) 

--S. 7 (iv) (f)—Appeal not pro¬ 
perly stamped—'Whole appeal 
will not bo dismissed—Amount 



24 


Court-fees Act 

covered by Gourfc-fee paid will 
be decreed 

S. 7 (iv) (f)—Suit for accounts 
•Plaintiff can value his claim 




Subject Index, 1926 Liahore 

Cr. Law Amendment Act 

under S. 17 (2) unless there is a 
jatha in existence 

S. 17 (2)—Person taking active 

_ 1 ^ A. T ^ i 


558 


at any figure as fitamp is to be 
made up subsequently if greater 
relief is granted 242(1) 

S. 7 (iv) (f)—Accounts suit— 
Defendant appealing from preli¬ 
minary decree may put his own 
valuation 1896 

S. 7 (ix)—Redemption suit— 
Mortgagee’s charge determines 
value* for jurisdiction : 63 P. 

^ 1891; 106 P. R. 1895 
(F.B.) overruled F.B. 376c 

-S. 8 and Sch, 2. Art. 17 (iv)— 

S. 8 overrides Art. 17 (iv), Sch. 2, 
in the matter of appeals relating 
to award of compensation in 
land acquisition cases 343<x 

S. 17—Alternative reliefs 
claimed on same cause of action 
—Fee is payable only on the 
bigger relief—S. 17 docs not 
apply 467 

Ss. 28 and 7 (iv) (f)—Appeal 
not properly stamped—Whole 
appeal will not be dismissed— 
Amount covered by Court-fee 
paid will be decreed 558 

Sch. 1, Art. 1—Cross-objection 
on ground of costs—Ad valorem 
fees should be paid G45c 

Sch. 1, Art. 1—Decree provid¬ 
ing realization of portion of 
decretal amount from certain 
property Appeal for release of 
that property from decree must 
ho valued ad valorem 408 

Scb. 1, Art. 1—Appeal from 


decree on an award on reference 
under Civil P. G., Sch. 2. R. 1, 
must bear ad valorem Court-fee 403 

Onminal Breach of trust 

——See Penal Code, S. 406 

Criminal Law Amendment 
Act (14 of 1908) 

-S. 17—Exhorting Sikhs to 

form jathas under S. G. P. Com¬ 
mittee and to collect funds 
therefor is not an offence under 
S.17 115 

S. 17 (1)—Accused admitting 


to be jathadar of the organiza¬ 
tion with which he is charged is 
guilty under S. 17 (1), but not 


406 


— > X ^ V w « A A ^ CM V/ V A V Sy 

part in assisting to organize a 
meeting is promoting it 

S. 17 (2)— For conviction 


105 


8S 


58 






UUUVlCblUll 

uuder Cl. (2) person taking part 

D^eetings or helping an asso¬ 
ciation need not be authorized 
by the association ;J57i 

Criminal Procedure Code (5 
of 1898) 

Evidence Act is independent of 
the provisions of CriminalP. C. 

—S. o5 Act rendering accused 
liable under Penal Code, S. 35:s, 
and converting them into unlaw¬ 
ful assembly is the same—■ 
beparate sentences are illegal 

-S. 35 (amended 1923)—Se¬ 
parate sentences under Ss. 147 
and 332 of the I. P. G. are not 
illegal in view of amended S. 35 ; 

S. 35 Abduction with intent 

to rape Rape committed— 

Separate sentences are not 
necessary 

70— Summons seiwed on 
mother of accused is not valid 

—S. 89—Applicant for restora¬ 
tion must prove both want of 

—S. 89—Necessary facts within 

conviction undftr 
S.452 Code. 

67 


v>' 


5( 


perty—Other pro- 

ting-Order under 

be passed cannot 

‘‘ot-Expres- 

is insufficient 

of breach Prove danger 

act inducino 

be seen ” only to 

683 
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SUBJKCT INDKS, 1926 LiAHOR-E 


Criminal , -i 

__S, 109—An attempt to avoid 

a police patrol does not bring a 
person, resident and shopkeeper 
in a town, within the ambit ot 

_Ss 110, 112 and llo—Allega¬ 
tion under S. HO informed 
sufaciently to accused—Provi¬ 
sions of Ss. 112 and 115 not 
complied with—Order cannot 
be set aside 

-S. 110—Immediately aitei 


:168 


Criminal P. C. 

to be used to corroborate or 
contradict if S. 162 is 
complied with M>l<i 

_S. 162—It is illegal to allow 

investigating officer to state 
what was stated to him during 
investigation 3676 

S. 162—Police diaries should 


366 


acQuittal of accused on a charge 
under S. 411. I. P. C., order un¬ 
der S. 110, Criminal P. C., is 

improper 
—S. 110—Six categories are 

provided by the section— 
Prosecution must charge and 
prove specific offence against 
the accused—Evidence of 
ral ill-repute is not sufficient to 
base an order under the section 
_g 145—Court should not dis¬ 
turb previous order under same 
section unless change of posses¬ 
sion is found in the , 

*S. 145—Power of Magistrate 


100 


45 


479 


to attach disputed land is limi 

ted ^ 

_g 147—Dispute as to a water 

course—Breach of peace appre¬ 
hended—Security should be 
taken under S. 107 and parties 
ordered to refer dispute to civil 

Court ^ 

_g 154—Eirst information le 

port made by one. not eye¬ 
witness, on third-hand infor¬ 
mation—Repoit not professing 
to contain names of all culprits 
—Omission of some names in 
report does not discredit eye¬ 
witnesses , .. 

S. 164—Ruqa by police 


205 


550 


360 


officer embodying substance of 
complainant’s report and some 
result of investigation and 
neither signed nor thumb- 

marked by complainant IS 

first information 

g —pirst information 


report can be used only for 

corroboration or contradiction 
a subsequent statemei^ a -ico 

—(as amended in 1923), ^ 

—No statement of witness to 
police during investigation is 


*•- 


not be referred unless witnesses 
are confronted by statements in 
them 

S. 162—It is improper use ot 

• % * _ * . 


police diaries to believe a wit 
ness by reference to diary 303 

S 162, Proviso—Statement 


admitted under S. 32. Evidence 
Act. can be contradicted by an¬ 
other statement made by the ^ 
same person to police 

_s. 162—Section applies to 

statement of witnesses and not 
to those of accused and does 
not modify Evidence Act. b, 2/ boc 

S. 162—Statement made by 

k ^ __- 


anyone to police officer during 

investigation can be 
in strict accordance with b. lu- 
—S. 164—Statement cannot be 
used for contradicting other 

j. 

witnesses 

g 472—To disbelieve defence 


story only because it is nowhere 
mentioned in Police Zimnis is 
against provisions of C.-iminal 

P. C. 

S. 172 (2)—Object of sub- 


section is to enable Court to 
direct police officer giving evi¬ 
dence. to refresh his memory 
or to question him as to con 
tradictions between his evidence 
and the recorded statenient oi 
for clearing up obscurities m 
evidence or to bring outrele\- 
ant facts 

S. 181 (2)—Liability to ron- 


der accounts at a particular 
place—Accounts not rendered 
due to criminal breach of trus 
-Court at place where 
accounts should have been ren ^ 
dered can try offence 

*S. 188—Section does not give 


direction for signing a certm 
cate by any particular , 

Document signed by 
Agent is preferred 



2f'. 


•^rK.iEC T Index, 192G Tjahore 


Criminal P. C- 

-S. 188 —hy L^ndei- 

Secretary to Political A^cnt is 
not sufficient G09/> 

— - S. 188—Certificate granted 
]U”ior to comnaonceinent of 
proceedings—Proceeding'^ are 

valid 609e 

■-S. 188—Proceedings before 

obtaining a certificate are void 582i» 

- S. 191—Kon-compliance with 

S. 191 vitiates trial 627A 

-(amended 1923) Ss. lOo, ooO 

and 476—Complaint under 
S. 476—Successor in office of 
tlic Magistrate before whom 
olTence is committed can make 
complaint in respoct of the 
offence 30ort 

(amended 1923), Ss. 195 and 


476—Sanction under H. 476 
High Court will not interfere 
in revision except in excep¬ 
tional circumstances on ground? 
of public policy or likelihood of 
conviction 305(2)6 

—famended in (1923). 8. 195 
—Sanction obtained and case 
instituted under old section— 
Fresh complaint under amended 
section is not necessary 13 la 

-S. 195—Sanction obtained by 

private individual—Crown can 
take up the case at a later stage 
as Crown is technically com- 
piainant in all criminal cases 1316 

-S. 231—Charge amended— 

Accused has absolute right to 
re-call and cross-examine wit¬ 
nesses 

j“Ss, 235 and 234—Four dis¬ 
tinct acts on different dates 
relating to different documents 
charged under S. 477-A. I. P. G. 

Offences cannot be tried 
together 

S. 237 Charge of murder— 
Conviction under S. 201, I. P. C.. 
is legal by reason of Criminal 
P. C.. S. 237 

S. 238—Offence under I. P. 


GO 


1936 


88 / 


C., S. 412, is not a minor offence 
compared with S. 396 132c 

S* 239—Notice issued to four 
accused living in separate 
liouses—'Their joint trial for fai¬ 
lure to obey the notice is illegal 2486 
— S. 239—A person charged 

under S. 412 cannot be jointly 


Criminal P. C. 

tried with otiiers charged under 
S. 39G 1326 

S. 247—Summons case—Pres¬ 


ence of complainant cannot be 
dispensed with (>286 

S. 250—Appeal Court cannot 


427 


* « 

make any order as to compen 
sation 

—S. 250—Accusation is not 
vexatious unless main intention 
of complainant, is annoyance to 
accxised 365a 

(amended 1923), S. 250— 


Order to show cause has only to 
ho contained in order of dis¬ 
charge—Order for payment of 
compensation is necessarily 
subsequent 

53—Coilocti 


298 


tion of two accused vitiates 
proceedings 1556 

S. 256—Prosecution witnesses 


434 


454 




from Native State-Procedure 
under S. 250 may reasonably be 
follow’ed 

Ss. 256 and 537—Failure to 
record reasons under S. 256 is 
irregularity curable by S. 537 150a 

~~Ss. 257—Magisti*ato cannot 
limit number of witnesses 
though he can refuse to sum¬ 
mon on the ground of delay 
or vexation 

S. 260—High Court can try 
summarily contempt of Court 
cases FB 1 a 

—Ss. 264, 265, 263 and 262 

—Summary trial—No formal 
charge need be framed whether 
the case is appealable or not 

•^S, 288—Statements of wit¬ 
nesses recorded in the presence 
of accused Accused declining 
to cross-examine—Accused cross- 
examining on a subsequent 
date—Statements ai'e duly 
recorded and can be treated 
as evidence at the trial 590 

"^S. 342—Accused not exa¬ 

mined at the close of prosecu¬ 
tion evidence—Note by Magis¬ 
trate that accused does not 
wish to add is not proper com¬ 
pliance 694 

■8. 342—-Non - compliance 

amounts to illegality vitiating 

683(l)a 


301 
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Criminal P. C. 

—S. 342 — S. 34‘^ appli¬ 
cable to a summons case as _ 

as to a warrant case 667« 

S. 342—Non-compliancc with 
the section vitiates trial 6676 

—S. 342—Though failure to 
comply with S. 342 vitiates 
trial. High Court in revision 


may not set aside conviction 


55 


3(2) 


Ss. 342 and 540— Accused 
once examined under S. 342 — 
Re-examination of the accused 
after any witness under S. 540 
is examined, is not necessary 
-S. 342—Accused examined 


after conclusion of prosecution 
evidence—Accused need not be 
examined again after further 
ci'oss-examination of prosecu- ^ 
tion witnesses 

-S. 342—Omission to examine 

accused at the close of pro- 
sedition evidence vitiates trial 
S. 342 (1)—Provisions are 
mandatory — Questioning ac¬ 
cused before closing of prosecu¬ 
tion evidence only is 
vitiating trial 

_S. 344—One of the accused 

absent—Complainant fail^g 
produce evidence should not bo 
burdened with costs of adjourn- 

ment 

-(as amended in 1923), S. 345 

—Compounding with some of 
several accused has nob the 
effect of acquittal of the rest 
S. 350—Statement before one 


407 


424 


commrtting Magistrate is ad¬ 
missible in Sessions 
though case was committed 

his successor ^ 

Sa. 350-A, 15 and IG— Quorum 

. « 1 - A 


Criminal P- C. 

for theft on the >amc facts can¬ 
not be based 639a) 

-Ss. 418 and 423 (2)—S. 41^'^ 

not narrowed down by S. 4-3 

( 2 ) ^ 

S. 421—Rejection of appeal 


♦ 


must be present throughout 
whole proceedings 3U4(, ; 

—S. 367 (5)—Voluntary drunken*- 
ness is no reason for not in- 
dieting death sentence 
—S. 401—Young girl married 
to boy of 13 and giving birth to 
illegitimate child—Child mur¬ 
dered—Girl sentenced to trans¬ 
portation—Case is fit for 

sion of sentence ^ 

S. 403 — Conviction under 


S.297.I.P.C., set aside—Charge 


under S. 421—No formality ^or 

reasons are necessary 

S. 423 — Conviction under 


S. 302, Penal Code—-High Court 
will not alter it to ono relating 
to offences against property 
—S.423—Enhancement—Mean- 

ing explained 

-S. 423 (2)—S. 423 (2) does not 

narrow down S. 418 ‘ ^ 

S. 428—Further evidence 


-O* -- - ^ 

Co-accused cannot be examined 
as a witness though ho has 
appealed 

S. 428—Prosecution can be 


allowed to give further 
if justice requires 

S, 437 — Further inquiry 


should nob bo directed unless 
the order of discharge is mani¬ 
festly foolish or perverse 

S. 437—Revision Court should 


130 


50a 


not direct further inquiry after 

discharge unless it is perverse 
or foolish or based on incom¬ 
plete record of evidence 
_S. 436 — Magistrate em¬ 
powered under S. 30 trying a 

case which ho is not competent 

to try—Sessions Judge 

it; should report 57oa) 

S. 439 — Land wrongly at* 


taclied under S. 88-High Court 
can interfere under inherent 

powers 


662(5 


_g. 439—Case against accused 

doubtful—Accused discharged 
Order of discharge is nob foolisn 

and perverse 

S. 439 (4)—High Court can 


81 


convict on a charge on 'whicb 
trial Court has acquitted 

S. 465— Non-compliance with 


S. 465 vitabes trial—Question 
of unsoundness at the time o 
alleged offence is a separate one 
-S 476—Sessions Judge can 


498 


take action even 

is committed before h'S gg. 

aecessor nnder Penal Code. 8.19d d94 
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Criminal P. C. 

-S. 477 (A)—Actual deception 

is not necessary — “ Falsify” 
covei's new document 

-S. 4HS — Husband ready to 

maintain wife and children— 
Court must enquire as to the 
wife's unwillingness to live with 
husband—Minority of children 
is no ground for separate main¬ 
tenance 

■ S. 488—Order for mainten- 




:i6 


ance prior to date of application 
is illegal o32a 

—S. 488—Conditional order for 
maintenance is illegal 480 


—S. 488—Compromise effected 
to pay maintenance—Section 
does not apply 

—S. 48b — Ill-treatment by 
husband—Wife’s reftisal to live 
with him does not disentitle her 
to maintenance—Husband mar¬ 
rying second wife is no ground 
to refuse to live with husband 

S. 488 (1)—Father is not liable 


469 


3r>3 


for the maintenance of a child 
of another man o32Z> 

—S. 488 (8)—Marriage taking 
place within Magistrate’s juris¬ 
diction does not give him juris¬ 
diction under Cl. (8) 

—S. 505—Examination on coin- 


003 


minion in absence of parties is 
most unsatisfactory 507(1) 

—S. 510 — Prosecution mxist 


show that things reaching che¬ 
mical oxaminor were things sent 
—Failure to do so is not merely 
a technical defect 

S. 512—Finding that accused 


has absconded is not necessary 
S. 514—Agreement come to 


79 


83 


between accused in S. 107 case 
and complainant that both 
would not appear in Court- 
Surety knowing this — Full 
forfeiture of surety money 
should not be ordered 

S. 517—Court can jiass order 
under S. 517 at or after the iiass- 
ing of judgment 

Appellate Court hold¬ 
ing that trial Court has no juris¬ 
diction under S. 517 cannot exor¬ 
cise powers under S. 520 

S. 520 S. 520 does not apply 
to order not relating to property. 


030 


9a 


95 


Criminal P. C. 

Under it order relating to cus¬ 
tody of child cannot be passed 
-S. 520 — Sufficient reason— 


437 


That the case has unnecessarily 
been adjourned on several oc¬ 
casions in order to enable the 
complainant to appear is not 
sufficient ground for transfer 028a 

—S. 526 — Convenience of ac¬ 
cused rather than of com¬ 
plainant is to be seen 493 

S. 526—Grave, unfounded aI- ~_ •.. 


legations against trying Magis¬ 
trate contained in the transfer- 
application cannot be a ground 

■S. 526—One prosecution wit- 


470 


ness friend of complainant and 
of Magistrate also—Case should 
be transferred 

—S. 526—Magistrate acceptin 


410 


r> 


hospitality of complainant’s son 
—Ti*ansfer sho\ild be Oxdered 

S. 526—Trying Magistrate in- 


347 


quiring as to the grounds for 
transfer—Procedure is improper 
and the case must be transferred 

236(2) 

S. 526 — Cognizable case— 
Complainant can apply for trans¬ 
fer but his rights are subordi¬ 
nate to those of Crown in case 
of conflict 156a 

S. 526 Magistrate’s attitude 
hostile to complainant—Trans¬ 
fer was allowed 151 

“I S. 526—Protracting proceed¬ 
ings by examining one witness 
daily is sufficient ground for 
transfer 78 

S. 526—Application for trans¬ 
fer of a criminal case—False 
statements made therein can he 
basis of a prosecution under 
Penal Code, S. 193 12 

S. 526 (e)—Complaint dis¬ 
missed for default by one Magis¬ 
trate Another complaint on 
same facts should also b© tried 
by him 415(1) 

S. 528 — Transfer without 
notice to opposite party is not 
illegal 1565 

Ss. 530 and 


439 — Land 
wrongly attached under S. 88— 
High Court can interfere under 
inherent powers though not 
under S. 89, Criminal P. C. 062c 
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Subject Index, 1920 Lahore 


Criminal P* C. 

-Ss. 537 and 256—Failure to 

record reasons under S- 25G is 
ii'regularity curable by S. 537 155a 

-S 561-A—High Court’s power 

to expunge portion of judgment 
by competent Court should be 

exercised sparingly 

S, 561-A—Section is general 


382 


and does not empower 
Court to i*eview its judgment 19bD 
S 562 — Two consecutive 


— 

trials—Conviction in both At 
the time of writing second judg- 
ment. S. 562 will not apply 65U1) 
—S. 562—Beformatory Schools 
Act—Act is intended for youth¬ 
ful first offenders 

S. 562—Oonviction for cheat- 


—iqo attempt for restitution 
—Accused, though young, should 
not be treated under S. 562 

S. 562—Accused, a lambardar, 


570 


convicted for pocketing money 
received as Government agent 
S. 562 does not apply 350a 

(1923) S. 562—All offences are 


within its scope—Section should 
not be resorted to for offences 
under Punjab Excise Act 

1914),S. 61 . 

S. 562 — Offence implying 


previous preparation and often 
escaping detection S. 562 can 


not be invoked 

Criminal Trespass 

- See Penal Code, S. 442 

Criminal Trial 

-Circumstantial# evidence 

justify conviction must be 
compatible with accused s 
nocence 


1665 


to 

in- 

in- 


691a 


•Statement by party that Ins 
case is closed not bearing party s 
signature — Statement cannot 
be presumed to be correct 

•Escape from custody after 


656 




conviction should not affect 
amount of punishment 617a 

—Witnesses—Magistrate cannot 
limit number of witnesses 
though he can refuse to sum¬ 
mon on the ground of delay or 
vexation 

•Identification — Witness not 


454 


having seen accused for long 
period is no gronnd for dis¬ 
crediting his evidence as to 
identification 


392 


Criminal P. C. 

-^Offenoes punishable 

two provisions of law 
secution may choose any 
Identification parade 


under 

- Pro- 
one 385/ 
Sum¬ 


mary of result of identification 
should be given by Magistrate 
in evidence 

Gift of accused is to bo es- 

* 


tablished by i>rosecution 
■Identification parade- 


378 

3755 


State- 


inents of officers conducting the 
parade are admissible as to the 
witnesses having identified and 
are sufficient 3105 

—Sentence of fine in future is 
illegal . 248a 

Sentence — Court imposing 


maximum sentence must 

reasons ' 

-Complainant cannot be al¬ 
lowed to resurrect a case 
dropped long ago on thegiound 
of his inivate retaliation for his 
feelings 214 

-Misjoinder of chai'ges Where 

there is a misjoinder of four 
charges, the illegality of trial 
is not cured by the Judge strik¬ 
ing out one charge when 
trial is practically over l^d^J 

-^Inference of guilt, inculpa 

tory facts must be incompatible 
with innocence of accused 38c 

Crown 

-Custom— Widow s estate 

Although there are no relations 
of her husband she takes only a 
widow's estate—In the absence 
of custom personal law will ap¬ 
ply and Crown can impeach 
unauthorized alienation by her 6/4a 

-Custom does not affect 

of the Crown 


Custom 

Alienation—Necessity 


Debt 


515 


incurred by a Jat agriculturist 
for trading in cattle cannot be 
said be not for legal necessity • 

—Court cannot extend 
from deductions from it 44Ua 

—Definite rule of custom not 
found—Parties can fall back 
personal law 

Evidence— Uncontested cases 


—Jiiviaence—- oiO/* 
are very good proof of custom 

—(Punjab) 

—Gift—Sonless A^^au of Talla- 
gunge has unrestricted power ot 


30 


Si:i’>.Ti:i:T Index, 

Custom (Punjab) 

ancestral property to 
daughter or her issue 08S 

--Widow’s estate ■— Although 

there are no relations of her hus¬ 
band, she takes only a widow’s 
estate—In the absence of cus¬ 
tom personal law will apply 
and Crown can impeach un¬ 
authorized alienation by her G73a 

-Custom does not affect rights 

of the Crown 073?j 

--Widow in ])Osscssion of an¬ 
cestral property can alienate to 
pay son’s just debts h7l 

--Alienation—Necessity— Alie¬ 
nee need go no further if ho 
pays antecedent debt due to 

third iiersoQ 6o7<i 

■ —Alienation — Necessity —- A 
reversioner is not cornxietent to 
challenge alienations beyond 
the period of limitation merely 
because they are included in a 
sale in respect of which he has 
a subsisting right of challenge 6;>7/> 

-Alienation—Debt payable by 

vendee to prior mortgagee not 
paid as not due— Court is not 
relieved from finding as to legal 
necessity 057t’ 

■ “ Adoption— On\is of proving 

that a person of a different got 
can be validly adopted is on 
him who sets up the adoption Goirt 
Adoption—Consent of father 
and grandfather to an adoption 
does not hind the son or grand¬ 
son G54c 

-Alienation by Will— A Will 

by Kassar of Chakwal Tahsil, 
-Thelum District, of ancestral 
land is not void, but is only 
voidable G3o(/ 

-Dhilwan Jats of Ijiidhiana 

District—Nominated heir does 
not acquire right of collateral 
succession in adoptive family G30 

-Alienation by father — Half 

consideration found to be for 
necessity— Debt not foxind to 
be immoral—Transaction chal¬ 
lenged after many years — 

Strict proof of necessity is not 
necessary ^ (523 

-No right to mortgage site 

exists in a non-proprietor 622a 

--Alienation — Acquiescence 


1926 IjAIIoRr. 


Custo 


(Punjab) 


does not amount, to a i>roof 
of contrary custom G226 

-Mortgage and sale of site by 

non-proprietor -— Custom i^ro- 
Iiibiting sale proved — Custom 
allowing mortgage must he 
proved by very strong proof G22c 

-Alienation—Necessity — Pur¬ 
chase of bullocks and cart is 
necessity for an agriculturist G02a 

-Alienation— Alienee is not 

responsible for misapplication of 
money by alienor G02/j 

-Alienation — Alienee must 

prove legal necessity for debt 
due to him as antecedent debt, 
but not as to debt duo to third 
person 

-Alienation— Registration ex¬ 
penses and household expenses 
paid before Sub-Registrar are 
for legal necessity 


-Manure deposited on plain¬ 
tiff’s land — Plaintiff not in 
physical possession ■ Manure 
does not become plaintiff’s pro¬ 
perty 

-Widow in possession of her 

husband s joint estate can claim 
partition o:j3 

Alienation by I’athei—Mort¬ 
gage is valid if necessity for it 
existed at the time of raort- 
aage 530(1) 

Gift with consent of next 
roversionei—He cannot impeach 
gift and get possession on don¬ 
or’s death 524 

’Alienation- In Adhoya TTin- 
duan. District Ambala, the Bania 
non-proprietors have by custom 
a right to alienate the sites of 
their houses and shops 5025 

——Gift—Sayyads of Basit Kesa 
in Montgomery District can 
make valid gift to daughter’s 
son provided it is in writing and 
with possession 4 Sl 

Alienation by widow without 
consideration--Assent by rever¬ 
sioner is not bona hdo and does 
not bind his sons 413 

Alienation Buying a house 
to live in is necessity 409 

Gift to piehhlag is a gift to 
stranger and the property gifted 
does not revert to the donor’s 
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:{1 


uatom (Punjab) 

family on the extinction ol 

donee’s line 

-Muttazai Pathans of Uasti 

Mithu Sahib are governed by 
a»*ricultural custom Daughtei's 
do not inherit in presence of 
near collaterals—Onus of prov 

ing that they do so is on the 
daughter 

Alienation for debts already 

_ . 4 A ^ ^ > « ■ ^ M 


285 


279 


due and untainted by immora¬ 
lity binds collaterals 

Alienation — Prohibition 


Custom (Punjab) 

pagwand—Burden of proving 

that succession is governed by 
ebandawand is on the person so 
alleging iCdc 

-Agreement by a collateral in 

Punjab not to contest in future 
gift of ancestral property by a 
childless proprietor is neither 
compulsorily registi-ablo nor 

illegal 

Succession 


252 


against alienations by widow 
applies to exchanges also --i'd 

—Mortgage by widow for pay¬ 
ing off husband’s debts Same 


226 


principle applies as in the case 

of sale . 

—Succession—Aroras of Aluzat- 
fai-garh town — Daughters of 
sonless man are excluded by col- 

laterals , ^ 

•Persons who are agricultural 

_ ^ m ^ y-m 


Rajputs for many generations 
past are ordinarily governed hy 
custom and not by Hindu Law -07/1 
-Adoption of distant collateral. 


younger than the deceased hus¬ 
band but in a higher genera¬ 
tion is sanctioned by custom -0/0 

—Succession—Diversion of i>ro- 
perty—Extinction of lineal des¬ 
cendants—Land reverts to the 
heirs of last owner before diver¬ 
sion , _ 

Mortgage by widow— Widow 


203 


having one daughter—Mortgage 
can be avoided by reversioners 
Alienation must be challenged 


as a whole 


192 

1865 


Sayyads of K-ot isa onan, 
Jhang rabsil — Daughter nob 
marrying in father s family 
Daughter and her sons are ex¬ 
cluded by collaterals 171« 

-Oift to person who will suc¬ 
ceed by inheritance, apart from 
gift—Property is not donees 
seU-acquired one lllb 

->-Ohundawand custom may pre¬ 
vail in one family but 

another . . ^ u 

-Special custom is not estab¬ 
lished though the balance of 
evidenee very slightly inclines 
in favour of person alleging lo^JO 

Snccession—Property distri- 

^ n? _ A _ ^ 


buted accorg din to the rule of 


Amritsar District- 
not succeed in 

collaterals 

-Succession by 

heir — Property 

o 


Kambohs of 
-Daughters do 
preference to 

daughter as 
reverts on 
issue — Half 


M2 


failure of male - -- 

sister a preferential heir to 
mother’s father's brother 


-Pre-emption—To prove cus 

* - _ ^ Z yx V« a ) 1 a 4 


US 


tom in a particular mohalla of a 
town it is not sufficient to prove 
instance-^ in the adjacent 
mohallas 

■Alienation by father of ances 

A f • M ^ % 1 


lOS 


sufii- 

malos 

-Alic- 


tral land—Payment of just debt 
is necessity—Where alienor is 
male, alienee need not show 
that alienor’s income was 
cient to pay off such debt 

-Alienation— Status of 

and females is distinct- 
nations by males cannot be con¬ 
tested by females 

_Punjab — Property in the 

hands of the mother deriving 
title by virtue of marriage can 
be attached for debts of previous 
male holder 

- Female deriving title by 

virtue of marriage is not a re¬ 
versioner of deceased 

D 

Debts 

- See UiNL»o Law. 

Declaration 

See Specific Relief Act, 


S. 42. 


23 


7rZ 


75 


7c 



Preliminary decree should not 

. «.A ^ 




be passed in suit for damages 

-Setting aside—Fraud—Actual 

positive fraud must be proved-^ 
Constructive fraud is not sufii- 

cient 

--Setting aside—Mistake not in 

the decree, but in a document 
on which judgment is based— 


337 


177a 



n-i 
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Evidence 


S’iit to rectify mistake doe? not 
lie 

Setting aside—Ex-parte decree 


based on false claim or perjured 
evidence cannot be set aside 
without fraud 

-Setting aside — Fraud — Ab- 


9Qb 


sonce of service is not s»ifficient 
ground—Suppr ssion of service 
and false claim to defendant’s 
knowledge must be pi'oved 

Deed 

• Construction — Mortgage — 
Mortgag 3 for 0 years—Mort- 


86 


gageo authorized to redeem a 
prior mortgage within 5 years— 
Mortgagee can redeem it even 
after 5 years until his mortgage 
is redeemed 6076 

^—Construction —Construction 


includes two things, viz., mean¬ 
ing of words and its legal 
effect—The former is a question 
of fact the latter being one of 
law 

Dying declaration 

- See Evidence Act, S. 32. 


216 


Easement Act (5 of 1882) 

-Act does not apply 


to 


Punjab-—Principles of English 


Law apply 
—S. 13 (b) 


473a 


-Grantor does not 
get quasi easement unloss ex¬ 
pressly reserved 
—S. 15—Open user for 


4736 


long 

time is presumed to bo as of 
right 522(1) 

Ejectment 

- Trespasser building upon 

another’s land without believ¬ 
ing bona fide that laud belongs 
to him is not* entitled to com¬ 
pensation b it is entitled to 
remove the material 694 

Electricity Act (9 of 1910) 

-S. 22 — Suit for damages 

against licensee under Electricity 
Act for failure to supply energy 
on a proper requisition is not 
barred 349 

Enticing away Married 
W Oman 

- -See Penae Code. S. 408. 

Estoppel 

—-See Evidence Act. S. 115. 

Evidence 

-Circumstantial evidence must 


he exhaustive but every incident 
short of actual commission need 
not be proved by positive evi¬ 
dence 582c 

Value of—Document once ad¬ 
mitted lo?es ids value by subse¬ 
quent discovery of its inadmissi¬ 


bility 

— Proof — Wrong manner 


452a 


of 

proof of relevant evidence can¬ 
not be objected to if once ad¬ 
mitted 415c 


-“Indian women can identify 

their own jewellery even if of 
common pattern 132a 

Evidence Act (1 of 1872) 

-Act is independent of the pro¬ 
visions of Criminal P. C. 

S. 8 —Motive can never supply 


88a 


want of reliable evidence of the 
offence 

•S. 18—-Notification for com- 


S3d 


pulsory acquisition of land 
Court making offers to owner 
“ without prejudice ” — Award 
by District Judge—Appeal by 
owner — Previous offers by 
Government are inadmissible 5096 
S. 21—-Entry in a bond that 


no other sum is due is nob bind¬ 
ing on creditor but is only an 
admission in favour of debtor 

23—Admission before per- 


381 


: 5 . 


son asked to settle dispute is 
ordinarily admissible 

S. 24—Confession must be 


548 


read as a w*hoIe 


S. 27—Information by accused 


554a 


83c 


that he buried the dead body is 
not provable under the section 138a 

—S. 27—162, Criminal P. G. 
applies to statement of witnesses 
and not to those of accused and 
does not modify Evidence Act 
S. 27 

S. 30 Evidence of one co- 
accused cannot be treated as pro¬ 
secution evidence against other 627a 

—S. 32 Dying declaration— 
Third person present and 
prompting deceased bo give out 
names of certain accused—State¬ 
ment cannot be relie 1 on 496 

S. 32 (D—Dying deolaration 
certified by its recorder in Court 
to be correct is admissible in 
proof of its contents 310a 
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Ividence Act 

•S. 32 (3)—Statement may be 


proved against tbird persons if 
I'eference to third persons is not 
foreign to the portion of the 
statement against the decla¬ 
rant *s interest 

S. 32 (6)—Entry in deceased 


Evidence Act 

material when both sides have 
produced evidence 514(1) 

Ss. 102 and 103—Burden of 




priest’s bahi regarding blood 
relationship is admissibl© 157 

S. 33—^Evidence of witnesses 


before a Judge having no juris- 
dication cannot be used 582f^ 

g. 35—Process server’s report 


is inadmissible if he is not exa¬ 
mined 

-S. 35—Basadbandi and chow- 


kidara papers are inadmissible 4o2o 
S. 45—Expert—An opinion of 

^ j 1 _ - ^ ^ 


an expert witness not based on 
any well defined inexorable 
laws of nature cannot be taken 
as decisive especially whei*e 
there is direct evidence opposed 
to it 31oflt 

•S. 65 — Admissibility — To 


make principle of acquiescence 
applicable for secondary evi¬ 
dence to be admitted, the 
ment itself must be admissible 415a 
.g. 80—Confession recorded 


according to law is presumed to 
be genuine 

s. 92—Deed of gift to mosque 


by Hahomedan unregistered 
Oral evidence is not admissible 

to prove its terms d/-. 

-S. 101—Burden of proof 


Error of principle—Appeal lies 6535 
•Ss. 101 and 103 —Vendor and 


purchaser—Agreement for sale 
with one but sale to anothoi* 
Burden of proving bona fides 

lies on vendee , 

—S. 101—Execution admitted 
or proved — Deed containing 


recital as to receipt of considera¬ 
tion — Executant must prove 
that recital to be false 494o 

—S. 102—Execution of docu- ^ 
ment admitted—Onus is on exe- 

^ ^ a A A 


cutant to prove 'that its terms 
were not understood 692(1) 

— S. 102—Unregistered docu¬ 
ment — Execution admitted 


Admission in the document chal¬ 
lenged—Burden is 

challenging 663a 

—Bs. 102 and 103—Onus is im- 


484 


proving a person to be agricul¬ 
turist is on him—Principle of 
giving benefit of doubt is not 

applicable 
—S. 102—Contract— Assump¬ 
tion is in favour of legality— 
Onus of proving that parties did 
not intend to perform is on 
party so alleging 318a 

S. 102—Bond jointly executed 


by all defendants—One defen¬ 
dant admitting execution—Ad¬ 
mission is presumptive proof of 
the recitals in the ^ bond— 
Burden is on defendants to 
prove contrary 

•S. 109—Suit for contribution 


299 


by one judgment-debtor against 
others—Any one of them may 
plead and ho must prove his 
non-liability to contribute 553(1) 

—S. 112—Time of birth and not 
of conception is material 529(2) 

S, 114—Sons recorded as 


jointly owning land—Presump¬ 
tion that their father owned it 
cannot be raised 6596 

—S. 114, Ill. (a)—No presumj^ 
tion arises when accused is 


found possessed of stolen pro¬ 
perty several months after theft 
and several miles away from 
the place of occurrence 

S. 114, Ill. (a)—Possession 


272 


of stolen property 19 months 
after theft raises no presumption 
that the holder thereof was 
either the thief or received the 
goods knowing them to be 
stolen 

S. 114—Posting of letter 
proved—Letters bearing note 
by postman that it was refused 
by addressee — Presumption 
under S. 114 that it was so re-, 
fused arises 

S. 114—Negotiable Instru- 


528 


520 


ments Act—Granting hundi of 
debt due is presumably only 
conditional payment and return¬ 
ing of bond for debt due does 
not rebut presumption 

S. 115—Custom — Punjab— 


3286 


Consent of father and grand- 


1926 N. S. T. (Lah.) 


5 & 6 


34 


Evidence Act 

father to an itJopfciou does 
bind the son Of grandson 
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Evidence Act 


noo 


6d 1( 


_Xlo—Person entitled to cdioJ- 
lenc^e alienation i>resent at 


mntation hut failing 
estopped 

— S. 116— Recitals 
Executant is nob 
estopped from denying 

S. 115—Judgment-debtor re- 


lo object is 

650U) 
in deed— 
necessarily 

471 


questing decree to be by instal¬ 
ments and acting upon it cannot 
Buhseq^'ently object to it 465r 

— S. 115—Owner of property 
Bold in exeenbion, permitting 
the purchaser to buy it cannot 
question the sale 410d 

S. 115—Attestation in token 






of consent and, also again, after 
reading the document to the 
witnesses estops attestor from 
Questioning the validity of the 
document 62(2) 

115 — Symbolical possession 
jgiven by Court though actual 
possession should have been 
given — Judgment-debtor is 
bound by the order and cannot 
claim adverse i>oss 0 ssion as 
a‘»ainsb deci'ee-holder there¬ 
after—Principle of estoppel and 
res judicata applies 

S. 115—Pre-emption — Pro- 
emptor refusing to buy from 
vendor — Vendor demanding 
higher price than subsequent 
sale-price—Pre-empfcor is not 
estopped 

-S. !• 2—Examination under 

Companies Act S. 196 (6)— 

Person examined is not pro¬ 
tected by S. 1S2 y85c 

S. 182—Privilege applies only 
to particular questions objected 
to—Objection to answer is ne¬ 
cessary 885^ 

S. 157—^First information re- 


105 


port can be used only for corro¬ 
boration or contradiction of a 
subsequent statement 1795 

S. 158—Statement admitted 
under S. 32 of the Act can be 
contradicted by another state¬ 
ment made by the same person 

to police 1225 

S. 159—Statement of injuries, 
copy of, can bo used to refresh 


memory bub not as substantive 
evidence 

-3. 196 of the Companies Act 


515 


... - — . ^ 

does not override Evidence Act 885e 
Examinaticn of Accused 
--See Criminal P. G., S. 342 

Execution 

-Instalment decree — Whole 

sum becoming recoverable in 
default of any one instalment— 
Decree-holder accepting instal¬ 
ment in respect of which de¬ 
fault was made—Whole amount 
does not become recoverable 
-Execution of decree as to costs 


632 


awarded in preliminary decree 
partition suit need not be 


in 


stayed till passing of final decree 605 
—Decree binding — BxecntintJ 


Court cannot question validity 
of award under Co-operative 
Societies Act 547(1 

Fresh application likely to be 


barred under Civil P. G., S. 48 
—Court should allow decree- 
holder to exhaust all lawful 
means for realizing his decree 
before dismissing pending ap¬ 
plication 544(1) 



See E\ idi-.nck Act, S. 45 


Extradition Act (15 of 1£.03) 

-S. 7 —Magistiate to whom 

warrant is addressed need not 
enq^tire as to its legality 

F 

Fictitious Transfer 

-Sec T. P. Act, S. 53 

Finding of Fact 

See Civil P. G., S. 100 

First Information 

- See Criminal P. C., 3. 154 

Forged Notes 

- See Penal Code. S. 489-B 

Frandulently, definition of 

—•—See Penal Cf'DE, S. 25 

Fraudulent Preference 

- See T. P. Act, S. 53 

Fraudulent Transfer 

-See T. P. Act. S. 53 


27 


41X 


Fresh 

- See Ci- il P. G., O. 41, R. 

Further Enquiry 
--See Criminal P. C,. S. 437 

^ G 

Government of India Act.1915 

(5 & 6 Geo. 5. C. 61) 

' S. 107 High Court can trans- 
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Lesal 


<lovt. of India Act 

fer pro 3 f^^clini»^ ^indev 
Practitioners Act binder S. 10 j 10J/> 

‘Guardian ad litem 

■- See Civili P. C.. O. 32 

Guardian and Ward 

-Where Gonrt’s permission Cor 

the marriage of ward is not 
necessary permission for repay¬ 
ment of marriage expenses 

should be given a 

Guardians and Virards Act 

(8 of 1890) 

--S. 13—Section does not con¬ 
template summary prooednre llTa 

_S. 17—Welfare of minor has 

to be considered Who is on- 
titled to be guardian under 
minor's personal law is not the 
only consideration ^ 

S. 19—Withonf finding that 


St7bj^:ct Index. li)20 

Hindu Law 


393 


father is nnfit no o^her person 
can bo appointed Ward's wel¬ 
fare is main consideration 

H 

'Hindu Law „ . ^ r 

-Agricnltnral Kajpnts for 

many gone^’ations past »’*o 
govcjrned by enstom and not by 
Hindu Law 207,t 

-Alienation— Legal necessity 


—Creditor need not see to the 
application of the money GOda 

—Alienation by father—Sale 
resulting in benefit to family 

sho''’ld be uphold ^ 

Alienation by father for neces¬ 


sity— Conson t of coparceners 
is not necessary • 4t)«o 

-Alienation—Manager can do 

what is best for all—Necessity 
inoh’des benefit of estate 

•Alienation by natural man- 


aging guardian for necessity or 
benefit of estate is valid 

Alienation— Decree against 
undivided son-^ Liability of 
share to attachment depends on 
son's right to enforce partition 
—In Punjab son cannot enforce 

partition 

Ancestral property—Member 


197 


sr> 


not intending to blend self- 
acq^iisitioDS joint family 

property—S^ch acquisitions 
not joint family property 33J/j 

—Applicability — Sodhis of 


Anandapere, Dist. Hoshiarpore* 


nvo not govovned by tl'ndu Ijaw 
in matters of iohe -itanco 395a 

Debts—Antecedent debt doe' 


not cease to be so simply ba* 
canso the mortgagee-; in both 
transactions are identical 

-Debts—Onvs of p'oving t hat 

a debt by member of joint 
family is for the family's bene¬ 
fit is on the creditor especially 
when he deals not with the 
natural head of the family 

-Debts incurred in—Spec'ila^tivo 

transactions are nob immoral 

debts . 

Gift—Deed not specifying 


43ri 


2 M 


* 


41a 


shares nor laying conditions 
to future enjoyment—Donees 
members of joint family lomt 
tenancy is not created o7j M) 

—Guardianship -7 Mother js 
legal guardian in absence 

father . 

Joint; family—Possession oJ 


joinfc property is nob presumeiJ 5bt>a 
Joint family—Jagir or pen- 


sion though eontin-ing f'O'" 
father to son is self-acquisitmn 
Joint family—Property juir- 

A - . . . ^ ^ L 


chased by income from l» »Q3fely 
otferings is self-acquired oJ 0 « 

—Joint fam-ly—Father can 

fully dispose of his self'ac(|uired 
immovable property 

Joint family— Nucleus very 


small—No presumption arises 
that property was 0 ‘Cnn<**o*'i 
with that nucleus ddiJn 

Joint family — Separation 

of one member— No presumption 

exists as to others remaining 

ioinfc or ra-united , 

—Maintenance—Kate of majn- 
i enance fixed by decree or agroo- 
ment may ho changed it oha,"C« 
of circumstances j istifies it 

Maintenance— V/idow—Debts 


33P 


l,y husband for family purposes 
—Sale of family house for such 
debts—Widow can bo evicted 
from possession thereof 

-Maintenance — Widowed 

daughter-in-law has moroTy a 
moral right of mamtonanco 
against her father-in-law, as 
regards his self-acquired pro¬ 
perty sold or willed away by 
the father-in-law 


241 


19fc 
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Hindu Law 

—^^Marriage—All ceiemonies are 
not necessary to validate a 
widow re-marriage of a Khatri 
^irl ol(l)6 

Mortgage by father for pay¬ 
ing debts in the ordinary course 
of business— Subsequent ad¬ 
judication of his being insolvent 
—^Co-parcenary property inclu¬ 
ding minor’s share is liable 

Partition— Joint family of 
father and sons—Before parti¬ 
tion provision must be made 
for debts by father and joint 
family 26l(? 

Partition — Decree against 
undivided son— Liability of 


Hindu Law 

S. 10 or any other provisions of 
the Act 373a 

10 —^ 


iV. 




share to attachment depends on 
son’s right to enforce partition 
—In Punjab son cannot enforce 
partition 

•Religious endowment—In the 


85 


absence of contrary usage or 
proof, that the ordinary devolu¬ 
tion is opposed to the object of 
trust, the management devolve^ 
according to ordinary rules and 
the Shebait cannot nominate a 
successor by Will 

Separation of one member 


27 :.< 


Shares of all defined—Others 
are to hold their property as 
separate l85/i 

Widow — To satisfy decree 


against widow for husband’s 
debt ancestral land cannot be 
alienated by her—Biii'den ot 
proving necessity is on mort¬ 


gagee 


I 


208 




Itv&ome Tax Act (11 of 1922) 

*—*—-S. 2(11)—'‘Commercial year " 
defined—No definition is pro- 
yided in the Act 12 la 

—S. 2 (11) (b)— An assesseo 

whose business has not been in 
existence for a whole year pre¬ 
vious to the Isb April is liable 
to tax for only the next year on 
pi'ofits gained in the incomplete 
i;^ievious year I2t£» 

-^S. 9—Loss caused by standing 
surety to another fii*m is not 
Iqss in business I68a 

S. lO^Depreciation, in high 
class Government securities pur¬ 
chased by assessee bank not for 
trading, does not come imdev 


>• 




IS 


capital used for profits over an 
indefinite number of years 3736 

S. 13—Decision of Income- 


tax Officer as to method of ac¬ 
counting cannot be questioned 
by assessee 


4466 


S. 13, proviso—Proviso does 
not apply where genuineness of 
accounts is doubted—S. 23 (2) 
applies in such a case 

S. 22 (4)—Income-tax officei: 


201 


acts illegally in forcibly entering 
a firm to inspect accounts 
—S. 23—-Proviso— Income-'tax 
Officer’s procedure must be 
governed by judicial considera¬ 
tions—Hearsay evidence is no 
basis for proper assessment 
—S. 23 (2) — Genuineness of 
accounts doubted — S. 23 (2) 


326 


233 


applies 

Ss. 23 (2), 22 


(4) and 37 


201 


161 


Notice under S. 22 (4)—Accounts 
produced—Notice under S. 23 (2) 
is essential before accounts can 
be rejected—Income-tax Officer 
should proceed judicially 
—S. 66 (2) and (3)—Application 
should state all questions of law 
decreed by the petitioner to be 
referred—Out of several points 
if one point only is referred by 
Commissioner, objection * cannot 
be taken 1686 

—S. 66 (3)—Competency of High ' 
Court to issue mandamus should 
be qxiestioued at hearing of ap¬ 
plication and not afterwards 446a 
•S. 66 (3)—Assessee debarred 


from making application to com¬ 
missioner cannot move High 
Court 

Indian Soldiers Litigation Act 
(9 of 1918) 

S* 11 S. 11 is applicable onlv 
to a plaintiff who is an Indian 
soldier at the time when he 
brings his suit 

Inherent Powers (civil) 

- See Civiii P. C., S. 151 

-(criminal) 

—r^ee Criminal P. G., S. 061A 

Injunction 

- See Civil P. C.. O. 39 


4(ja 


18T 
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Insolvency 

- See also PROVINCIAL Insol¬ 
vency Act 

•Plaintiff declared insolvent 


during suit—Suit can be con¬ 
tinued only at Receiver’s in¬ 
stance 145c 

Interest 

-No express agreement as to 

Sahukara rate of 6 per cent, 
should be allowed 464 (l) 

Interpretation of Statutes 

-A Code is exhaustive of 

matters dealt with 6706 

*-Criminal enactments Powers 

to make rules to local bodies 
Whether command to a rule- 
making body is directory or 
mandatory depends on the terms 
of particular enactment 447c 

'Clear words carrying definite 


meaning cannot be cut down or 
added to 

—General statute does not 

886 


repeal particular one 

J 

Jurisdiction 

—Civil and revenue Court 
Liability under lease—Contract 
of lease substituted by agree¬ 
ment changing parties’ x*elation 
into creditor and debtor Suit 
for the claim lies in civil Court 
—A Court cannot grant a decree 
for possession of immovable 


578 


property on payment of a sum 
of money wbich exceeds^ the 
pecuniary limit of its 

tion ^ 

ivil and revenue Court 

Institution of suit in civil 
Court—Existence of occupancy 
tenancy is however to bo decided 
by revenue Court 338a 

Civil and revenue Court 


Suit for declaration that certain 
land was partitioned though 
shown as joint in Revenue 
papers is cognizable by civil 
Court 

L 

Land Acquisition Act (1 of 

1894) 

S. 9—Merely placing an un¬ 
certified copy of a sale deed 
before the Collector is^ not a 
sufficient^ compliS'^c® with £he 
pro visions , of 9 


Land Acquisition Act 

-S. 11—Application for enquiry 

into the claims of different 
claimants made before award blit 
adjudicated upon after award— 
Such adjudication is -vithout 
jurisdiction 

-S. 23—Potential uses .should 

be considered — Advantages to 
owner and not to the promoters 
are material—Evidence of oflers 
18 admissible—Existence of right 
of pre-emption affects the value 

*-Ss. 30 and 11—Application 

for enquiry into the claims of 
different claimants made bofox*o 
award but adjudicated upon 
aftei' award—Such adjudication 
is. without jurisdiction—Collec¬ 
tor should refer the (jnestion 
under S. 30 

S. 31 (2), Proviso 3, and S. 18 


323 


618 


21a 


No reference made under S. 18 
Civil suit by any party inter¬ 
ested in the compensation money 
to recover bis lawful shave is 
not barred 3216 

—-S. 54—Only final award ox- 

part of it is appealable 442a 

S. 5j— restrict Judge must 

■ • 


129 


decide question as to apportion 
ment—Pending suit does not 

affect his jui-isdicfcion " 4-426 

Landlord and Tenant 

^-Notice to quit—Tonancy-at- 

will admitted by defendant 
tenant—Defendant in possession 
long after suit—Notice to quit 
is not necessary whore it is not 
80 required by a statute 

Legal Practitioner 

- See Civil P- C., O. 3 

-Fees can be fixed by Court in 

appeal from order in miscel¬ 
laneous pi'oceedings 

--Lettei’s Patent appeal Coun¬ 
sel are not confined to argu¬ 
ments before the single Judge 113a 

Legal Practitioners Act (18 of 
1879) 

-8.14—Proceedings under S. 14 

are neither civil nor criminal 199a 

-S, 36—Touts—Full opportu¬ 
nity should be given to agS»*eivea 

■ party to produce evidence yJ) 

Legitimacy a t i o 

- See Evidence Act, S. ii^ 


320 
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Letters Patent (Lahore) 

-Of. 10—i'inal order stayiut^ 

oxecubion is judgmonb 

- '-{M. 10—Eight of appeal giveu 

hy 01. 10 is not destroyed merely 
because the Judges, though 
differing on merits, made a joint 
order regarding decree bo be 
passed 

---Gl. 10—Gl. 10 is nob conlined 


174 


G5a 


656 


C5c 


to the only points on which the 
Judges differed 

-Gl. 26—Appeal from Subordi¬ 
nate Court heard by a Bench of 
two Judges—Judges differing ir. 
opinion—Procedure is regulated 

by Civil P. G.. S. 98—All other 
cates are governed by Gl. 26 

Liroilntion Act (9 of li08) 

-ft. g—Limitation only bars 
remedy but does not extinguish 
the right—Plaintiff is affected 
by limitation bub not defendant 6336 

—fil. 3 — Question of limitation 
recpiiring investic^ation into 
facts should not bo allowed for 
the first time in appeal Oil 

—ft. 3 — Question of limitation 
catT be raised at any time 4516 

-ft. 4—Copying a ;eat is not an 


agent of litigant—Expiry of time 
otr the closing day of Court — 
Application for copies made on 
Ttt-opening day—Limitation does 
not expire for the suit 121 

—ft. 5—Extension — Where an 
appeal is filed a day later, 
through oversight of the coun- 
661*8 clerk, time may be extended 
under S. 5 693c 

7ft. 5—Affidavit to account for 
delay should be filed with memo 
oLappeal 642(2)a 

. 6—Discretion—Exercise of, 
by lower appellate Court cannot 
be interfered with by High 
Court ■ 542(2)6 

rft* S — Appellant misled by 
error of the Court and paying 
insufficient Court-fee due to 
bgna fide mistake is protected 509a 
—-ft. 5 — Copy of trial Court's 


judgment applied within time 
but not filed in time with memo, 
of appeal owing to inordinate 
delay in its preparation—Time 
should be extended 458o 


Limitation Act 

-S. 5 — Exercise of discretion 

nob on right principles — High 
Court can interfere under Civil 

P. C.. S. 100 445(3) 


—S. 5—Negligence of party and 
counsel in not paying deficit 
Court-fee orderei to be paid 
Time canuot be extended 


3436 


—Ss. 5 and 12 — Office not in- 
forming applicant when copy of 
decree would bo ready Delay 
in iiroducing copy—Limitation 
was extended 


—S. 12—Copy of decree applied 
for within limitabion excluding 
time taken for obtaining copy of 
judgment — Time required for 
copy of decree should be ex¬ 
cluded 529(1) 

—S. 12 — Time for obtaining 
copies—Where an appeal of one 
district is heard by the District 
Judge of another District in his 
capacity as Additional Judge of . 
the former district and filed in 
the former district Court and 
the appellauts’ deposit of foes is 
accepted there and an order 
made for supply of copies hut 
the application is subsequently 
returned directing it to be pre¬ 
sented in the latter Court and 
copies are obtained from them : 

Held : that the time from the 
date of first application to the 
date of obtaining copies may be. 
excluded 45§# 


—S. 12—Appeal — Time allow¬ 
able for copies is up to their 
despatch 223» 

—Ss. 12 and 4 — Copying agent 
is not an agent of litigant—^Bx' 
piry of time on the closing day 
of Court—Application for copies 
made on re-opening day—Limi¬ 
tation does not expire for the 
suit 121 

—S. 14 — Suit against Bailway 
—Traffic Manager wrongly sued 
—Time occupied in ’such suit 
cannot be deducted in a suit 
against Secretary of State 572(l)^ 

^S. 18—Fraud by which plain¬ 
tiff is kept from knowledge of 
his right has to bo proved 
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Limitation Act 

-S. 19 — Acknowledgment, if 

can be basis of suit, is doubtful 

472(2)ft 

S. 21 (2)—Acknowledgment by 


one of two joint contractors 
after cessation of their business 
does not bind the o'^^her 

'S. 23—Closing drains emitting 


61G 


water is a continuing wrong 

242(2)a 

— A suit to recover 


Art. 62 


offerings of a shrine from their 
wrongful appropriator is gover¬ 
ned by Art. 62 2286 

-Arts. 64 and 83 — Suit to re¬ 


cover losses incurred as commis¬ 
sion agents for defendants—Art. 
83 applies 

•Arts. 83 and 64—Suit to re- 


152 


a 

cover losses incurred as commis¬ 
sion agents for defendants—Art. 
83 applies 

•Art. 85—Plaintiff as commis- 


152 


sion agent received goods and 
discounted hundis — Suit on 
lengthy account is governed by 
Art. 85 

*-Art. 89 — Suit by principal 

against agent — Date fixed for 
settling acco’ints— Time runs 
from such date and not from 
date of last transaction by agent 
on principal’s behalf 
-Arts. 91 and 120 — Cancolla- 


283 


200 


tion of a Will—Suit is governed 

by Art. 120 . 6356 

Art. 115—Limitation for suit 


for non-doUvery of goods of vari¬ 
ous shipments begins from last 
day of arrival of last shipment 4046 
Art. 118—Suit to contest gift 


in adopted son’s favour ignoring 

adoption is not covered by Art. 

118 6546 

Art. 120 — Cancellation of a 


Will—Suit is governed by Art. 

120 6356 

—Art. 120—Aft. 120 is only re- 
siduary 242(2)6 

•Art. 132 — Mortgagee’s inter¬ 


est is charge on the mortgaged 
properfcy S30(2)c 

Art. 182 — Mortgagor being 


allowed to redeem at any time 
so also mortgage© being allowed 
to foreclose at any time—Limi¬ 
tation begins at once 
—-Arts* 184 and 148—Art. 134 


225 


Limitation Act 

applies to bona fide purchasers 
•Art. 134—A purchaser from a 

A * 


6762 ^ 


mortgagee with conditional sale 
who does not enquire as to whe¬ 
ther the mortgagee had acquired 
full proprietary rights by pro¬ 
ceeding under Bengal Land Re¬ 
demption and Foreclosure Regu¬ 
lation is not bona fide purchaser 676a 
•Art. 142 — Plaintiff proving 


title—Onus is on defendant to 
prove plaintiff’s dispossession 
within 12 years—If nob proved 
presumption is in plaintiff s 
favour that possession goes with 
title 

—Arts. 144 and 149 — Art. 144 


13 


rloos not apply to a suit for de¬ 
claration against Government, 
that plaintiff has acquired 
ownership by prescription 
Such suit is governed by Art. 
149 

•Art. 148—Co-mortgagor who 


437 


redeems the whole mortgage 
does nob become a mortgagee of 
the share of the co-owners, but 
merely has a charge on the pro¬ 
perty 238a 

Art. 149—Art. 14 4 does nob 


apply to a suit for a declaration 
against the Government that 
plaintiff has acquired ownership 
by prescription — Art. 149 ap¬ 
plies 

Art. 164 — Ex-parte decree— 


437 


Setting aside—Onus is on defen¬ 
dant to show absence of 
ledge within limitation 3796 

Art. 181—Art. 181 governs an 


application under S. 144, Civil 

Q 68o# 

Art. 182 (5) — Kame of legal 


346 


ropresentabivo incorrectly given 
—Still execution application is 
a step-in-aid 

Lunacy Act (4 of 1912) 

-S. 62—Factum of lunacy being 

contested. Court should not base 
its conclusion on personal obser¬ 
vation alone but follow the 
cedure in S. 62 506(11 

M 

Mahomedan Law . , - 

-Marriage—Girl married bofora 

puberty—Option of puberty oon- 
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Mahomedan Law 

tinues till -wile knows of the 
fact of her marriage 545(2) 

-Lower —Suit for Plaintiff 

basing her claim on contract 
hwt failing to establish—Amount 
admitted by defendant can only 
be decreed 458a 

-Succession—Brother’s daugh¬ 
ters exclude their pre-deceased’s 
sister’s descendants 440c 

-Gift to mosque is valid and 

deed of gift is not admissible 
•without registration under Re¬ 
gistration Act, S. 17 (1) (a) nor 
oral evidence is admissible under 
Evidence Act, S. 92 372 

-Gift by father to son is com¬ 
plete on execution of deed 
Registration or delivei'y of i)os- 
session is not necessary 286a 

Marriage—Lecree for dissolu¬ 
tion—Impotency at the time of 
marriage must be proved 218 

-Gift—Delivery of possession— 

Gift is irrevocable if conditions 
have not been broken 211 

-Minor—Alienation of minor’s 

property by his mother is void 
—But alienee must be compen¬ 
sated for benefit done to minor’s 
estate 170 

Guardianship—Mother can be 
guardian of her minor children 
even after divorce provided she 
is of godd character ll7c 


Mortgage 

-Rights of mortgagee—Mort¬ 
gagee’s interest is charge on 
mortgage property 530(2)c 

By conditional sale—Mort¬ 


gagor in possession but failing 
to redeem—Limitation for a 
suit by mortgage for possession 
as owner begins from the expiry 
of the year of grace 302a 

Limitation (obiter)—There is 


no time limit for the foreclosure 
of a mortgage by conditional 
sale 3026 

•Suit for redemption—Fore¬ 


closure groceedings taken pre¬ 
viously but no record thereof 
available—Mortgagee entered as 
full proprietor in revenue 
records — If plaintiff proves 
mortgage to be w’itbin GO years 
presumption of correctness of 
revenue records would be 


Murder 

- See Penal Code, Ss. 300-302 

N 

Negotiable Instruments Act 
(26 of 1881) 

-- S. 76 (d)—No presentment is 

necessary if drawer and di'awee 
are same 328a 

O 

Oaths Act (10 of 1873) 


Maintenance 

-See Criminal P. C., S. 488 

Maxims 

-Justice, equity and good con¬ 
science — Common Law of Eng¬ 
land to be followed 473c 

-Delegatus non potest delegare 

does not apply to the agent of a 
Railway Company F. B. 2536 

Minor 

•-Suit by guardian to recover 

property from vendee sold in 
excess of that sancti med by 
Court dismissed—Fresh suit by 
minor after majority is not 
barred 289 

-Minor a respondent—Appeal 

will be deemed to be filed 
not when guardian to minor 
is appointed but on the day of 
its presentation 186a 


-Ss. 9, 10 and 11:—Reti'action 

of oath at discretion of Court 
is allowed if good grounds are 
shown 240(l) 

Objection to Attachment 

- See CivilP. C., O. 21, R. 63 

Occupancy Holding 

-Principle of survivorship ap¬ 
plies to joint tenancy only 3386 

^ P 

Partnership 

— Dissolution—Balance struck 

_ by a partner after dissolution— 

Firm is not liable 522(2) 

-Dissolution — Ko written 

agreement—Plaintiff must prove 
existence of partnership—In ab¬ 
sence of direct evidence, it is to 
be proved by correspondence, 
admissions, etc. 340^ 
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Partnership 

—Partners in one firm do not 
become partners in the other by 
simply advancing money to dis¬ 
charge liabilities ^406 

-Partnership for fixed term 

can be dissolved before the 
term if partners have lost conli- 
dence in each other 1*^^ 

•Arbitration—Beference made 
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Penal Code 

—S. 99—Public servant, acting 
illegally in the discharge of his 
duty—S. 99 applies—Income-tax 
of&cer acts illegally in forcibly 
entering a firm to insjiect ac¬ 
count 

g 99—Ko question of seii- 




bv one partner on behalf of firm 
is invalid—All partners must 

join , 

■Beceiver winding up partnei- 

_ __ • _ _ ^ ^ 


Olh 


91c 


ship—Managing partner cannot 
refer to arbitration any question 

as to liability of the firm to 

Penll Coae (45 of I860) 

—S. 25—“Intent to defraud 

implies infringement of some 
legal right of person—Person 
deceived need not be ^oprived^^^^ 

—^'^°34,'^3^2 and 394 —Bobbers 

armed with firearms—One caus¬ 
ing death by shooting—All are 

guilty ol murder 
—Ss. 71, 394, 397 —Consecutive 

sentences in - respect of convic¬ 
tions under Penal Code Ss. 394 
and 397 are illegal if based 

same facts . ^ 

a 75—Previous conviction 






before 12 years— Section does^^^^ 

—Gne previous convic¬ 
tion does dot necessarily make 

accused habitual criminal 

o 79—Death caused under 


336 


mistake of fact—Person 
death neither guilty undei S. 30- 

nor S. 304 , 

a 85 —Voluntary drunkenness 


is no reason for not infiictin^ 
death sentence 

S. 85—Evidence merely estab 

* . « _ JX O 


lishing that the accused was a 
drunkard is not sufficient 
—S. 95—Sligl^ harm—Prosecu¬ 
tion should not lodge a com¬ 
plaint simply for exchanging 

abuse in a public street 

S 99— Matter not being ui- 


428 


232 


412 


gent and no serious loss of pro 
perty being threatened and 

ample time being had to have 
recourse to authorities, there i 
no right of private defence 


326 


defence arises in a pre-arranged 

fight . 

—S. 99—Public sex-vant acting 

without iurisdictiou—Section 

does not apply 

S. 103 (4)—Siriking a hui*glar 

^ 1 ^ 1 .^ 


221 


19 


-O. - -o 7 -- 

after his enti*anco into the 
house and causing his death 
Bight of private defence is not 

exceeded 

S. 105—Bight of private de- 


285 


fence of property ceases after the 
offender has effected his retreat, 
or, before the retreat, property 
is recovered or assistance of 
public authority is obtained - 
After I’etreat is effected the righ 
cannot again revive whenever 
the property is traced 
g |^^ 7 —Exhorting 


74 


-O. Ail - --- ^ 

form jathas under the * 

Committee and to collect funds 
for the Committee is not an 
offence under Criminal Law 
Amendment Act, S. but is 
one under S. 117, Penal Code 
Ss. 147 and 332 —Separate 


115 


-os. -- - 

sentences under, arc not illegal 

,g 147 —Five persons charged 


521a 


but'four acquitted—One can bo 
convicted under S. 147 

■Ss. 148 and 302 —Assembly 


-Ob. --- 

of five persons intending to 
defend a water-head and armed 
with deadly weapons and ready 

to strike if anybody comes in 

the way is an unlawful assembly 

and all are responsible if any 

one of them strikes a fatal blow 
_1-49—Knowledge of likeli¬ 
hood of hurt and 
make all members equally 

for the hurt 

S. 149 —“Knew” does not 


mean “might have known 

_453 A—Intention is essential 

_Truth of statements charged 

is material to determine inten¬ 
tion and for sentence 


419 


195 
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Penal Code 

-S. 160—Prosecufcion should noff 

Icwlgo a complaint simply for 
exchanging abuse in a public 
Htreob 

-S. I7l G—Preventing rival 

candidate from going out of his 
house for inducing voters is not 
offence 

S. 179 and 10-3—Reply by 


412 


297 




* 




witness that he docs not remem- 
Iter the answer to a qtiestion put 
by Court is not rrfti^al to an¬ 
swer 240(2) 

—S. 189—Injury—Mere threat 
to bring a complaint against a 
constable is not injury 139 

S. 193—Under Criminal P. O., 


394 


12 


S. 476, Session Judge can take 
action oven though offence under 
S. 193. is committed before bis 
predecessor 

-S. 193—Application for trans¬ 
fer of criminal case—False 
statements made in, can he basis 
of prosecution under S. 193 

S. 201 — Applicability—The 
section applies merely to the 
person who screens the principal 
or actual offender and not to 
the principal or actual offender 
himself 

3. 201 Charge of murder— 
Conviction under S. 201 is legal 
by reason of Criminal P. O., S. 237 88/ 
S. 216 B Giving false infor¬ 
mation to police about pro¬ 
claimed offender or warning 
him of approach of police in order 
to enable him to excape is offence 
S. 228 Publication of an 
article regarding the decision of 
a case can bo contempt F B 

S. 2^8 RLasonablo comment 
on a decision of a case is justi- 


209 


206 


lb 


fiable. but accusing a High Court 
' udgG as not deciding a case ac* 
cording to justice is not F B 
S, 228^ Tender of apology by 

accused is not a sufficient justi- 

ncation in a serious and grave 
case F B 

—8. 273—Selling milk adultera¬ 
ted with water is not an offence 
under S. 273 


Ic 


Id 


49a 


S. 300, Excep. 1 Grave and 
sudden provocation must bo 
ufficient to upset man of ordi- 
nai*y sons 


Penal Code 

-S. bOO, Excep. 1—Sudden pro¬ 
vocation is sure to be caused if a 
man comes home and finds a 
person actually misbehaving 
with his relation 485b 


—S. bOO, Exception 4—Culpable 
homicide without premeditation 
in sudden fight — But blow 
with hatchet splitting skull, 
without apprehension of injury 
to assailant — Assailant is 
nob protected by Exception 4 3Gla- 
— S. bOO, Excep. 4—Exception 4 
applies to cases where sub¬ 
sequent conduct of both parties 
pub them on same footing 219a 

Ss. b02 and b04 — Death 


caused under mistake of fact 
Person causing death is neither 
guilty under S. b02 nor S. b04 654b 

—S. 302—Evidence for motive 
inadequate — Other injuries 
slight—Assailants’ intention is 


not to cause death 


419a 


S. 302—Woman causing death 
of her step child by a stick blow 
in vengeance of her ill-treat¬ 
ment by her husband—-Offence 
of murder is committed 

S. 302—Intention of 


the ac- 
causing 
in the 


cused who ran off after 
injuries which resulted 
deceased’s death was held to be 
to cause such bodily injury as is 
likely to cause death 

S. 302—-Knowledge of accused 
of the place where corpse of 
deceased is buried does not make 
him the murderer 138b 

Ss. S02 and 201—Charge of 
murder — Conviction under 
S. 201 I. P. O., is legal by 


598 


IS _ ^ 

reason of Criminal P. G., S. 237' 
Ss. 302 and 394—In a robbery 
two persons out of four armed 
with weapons committed murder 
—Each is guilty of murder 

S. o02 As^knbly of five per¬ 
sona incedning to defend a water 
head and armed with deadly 
weapons and ready to strike if 
anybody comes in the way is an 
unlawful assembly and all are 
responsible if any one of them 
strikes a fatal blow 
—Ss 304 and 302 — Death 

caused under mistake of fact— 


8er 


63 
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Penal Code 

Person causing death is neither 
guilty under ^04 nor S* 30-^ 

•S- c04, Part II—Presumption 

« T *1_ 1 i 1 V\ 


564 


of knowledge of likelihood ot 

causing death arises when a 

lethal blow is dealt 

S. 304, para 2—Kicking ab- 


426 


domen. breaking two ribs and 
causing rupturo of spleen 
Offence is one of murder oxoc 

—S. 304—Accused using pistol 
in sudden fight — Oflenco is 
culpable homicide not amount¬ 
ing to murder 

-S. c07—Section applies only 

to person actvally causing hurt 

-Ss. 332 and 147—Separate 

tences under, are not illegal o-5ia 

-S. 332—Playing cards m a 

street is not an offence—Players 
assaulting constable prohibiting 
playing is nob an offence under 

S. 332 . _ 

63—Consent 


IjAHORE 

Penal Code 

theft and several miles away 
from place of theft—Ko presump¬ 
tion of guilt arises 
— Ss. o79and 511“Attempt is 
an intentional preparatory action 
—Entering into cattle enclosure 
which is prevented by owner 
is attempt to commit theft 

-S. 394—In a robbery two 

persons out of four armed with 
weapons committed murder 
Each is guilty of murder 


250 


no defence—Bub accused should 

nob bo severely punished . 

other circumstances justify bfi ti; 
—Ss. 363 and 376—Abduction 
with intent to rape— Separate 

sentences for both offences are 

not necessary ^ 

Ss. 365 and 376—Separbe sen- 

■ ■ V % ^ 1. ^ A 1 II ATI A A 


212 


-os. out# - 

tences—Where the real offence 
is rape and the abduction is an 

aggravating circumstance sepa¬ 
rate sentences under both the 
sections should not be given 
•S. 366—Consent of girl makes 

^ Vvtilr na.Q 


114 


no difference in offence but fow 

bearing on sentence ., - 

■S. 368—Evidence that ao- 


cused said that they wanted to 
sell the girl is nob sufficient for 

a conviction 

S. 376—Where real offence is 


384 


114 


rape and the abduction is an 
aggravating circumstance sepa 
rate sentences under both sec¬ 
tions should nob be given 
_S 377—Evidence of charge 

under S. 377 must be very 

vincing , , 

-8. 379—Removal of property 

under bona fide assertion ^ 

right is not theft 683llK> 

—Ss. 379 and 411—Accused 

found In possession of stolen 

property several months after 


272 


147 


63 


— s. 394 and S- 31^7—Consecutive 

sentencses in re&pect of conviction 

under S. 391 and 397 are illegal 
if based on the same facts 4/ 
S. lOl—Enquiry into theft by 


— O* -- 

panchayab and calling a person 

suspect or accepting money for 

search of stolen property is nob 

sufficient 

S. 405 — Actual taking of 


tangible property is not 

S3f ry 

s. 406— Criminal breach of 


—'O* -- 

trust cannot be committed m 

respect of immovable property 4(Q 

_y. 408—Complainant cannot 

be allowed to resurrect a case 
dropped long ago on the ground 
of his private retaliation for his 

feeliugs . i. 

'S. 409—War bond entrusted 


— - ^TCUA 

to Bank for sale—Endorsement 

by owner in favour of Bank does 
not pass property in bond to 
Bai k—Bank is guilty in dealing 
with the bond contrary to 
instructions of endorser 
_S. 409—Sentence of imprison¬ 
ment is obligatory 

g, 411—Proof of theft is not 

necessa-ry for convicting under 

- 411 

S 411—Possession of stolen 


350 


S. 


640 


property 19 months after theft 
raises no presumpi ion that the 
bolder thereof was either the 
thief or receiver of stolen pro- 

perty 

_S, 420—Sentence of imprison¬ 
ment is obligatory ,, 

_441—“Intention to annoy 

—A person entering anothers 
house after having taken all 
precautions to avoid ^iscove^ 
cannot be said to have entered 


528 

359 
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Penal Code 

with intent to cause annoyance 
to the persons in possession GOO 

^-S. 441—Income tax officer 

acts illegelly in forcibly entering 
a firm to inspect account 326 

-S. 442—"Wara though un¬ 
roofed yet forming practically 
part of the house is ‘'))uilding” 
within S. 442 28a 

-S. 489 B—"As genuine"— 

The words "as genuine’ govern 
only the verb "use" and not any 
other verb 72a 

-S. 489 B—Object of section is 

to stop cii'culation of forged 
notes 7 26 

-S. 489 B—Person knowingly 

selling as well as buying forged 
note is guilty 72c 

--S. 498—Wife neglected by 

husband both not being on good 
terms—Heavy sentence is not 
necessary 176 

S. 499—Imputation ordinarily 
implies accusation — Accused 
making police report resulting 
in search of complainant’s house 
—Accused is guilty under S. 499 278 

Pensions Acl'(28 of 1871) 

- S 6—Suit relating to grant 
of land revenue is not cognizable 
V)y civil Court except on certfi- 
cate under S.G 333c 

Police Act (5 of 1861) 

•-S. 34—Playing cards in a 

street is not an offence—Players 
assaulting constable irohibiting 
playing is not an offence under 
S. 332, I. P. C., but is one under 
I. P. C., S. 323 260 

Practice 

■ Appellate Court — Two in 
ferences possible—One chosen by 
lower Court should be accepted 672 

-Plea— Limitation only bars 

remedy but does nob extinguish 
the right—Plaintiff is affected 
by limitation but nob defendant 6336 

-Pleadings—Relief—Suit for 

possession Parties found to be 
joint owners — Decree for joint 
possession should be granted 567(2) 
New plea — A party basing 
his claim on custom but failing 
can fall back on personal law 551(1) 
Witness ■ No adjournment 
asked for Witness present in 


Practice 



Court—Court is not entitled to 
refuse to examine him 
—Procedure—Decree in second 
appeal set aside on the ground 
of a minor’s improper rei^re- 
sentation — Appeal is to be 
reheard 

—Pleadings — Case should not 
be allowed to be defeated owing 
to technicality 

—Criminal — Offences j^unish- 
able under two provisions of 
law — Prosecution may choose 
any one 

—Procedure — Suit for dam¬ 
ages—Pi*eliminary decree should 
nob be passed 


450 

441 

417 

385/ 

337 


^ Criminal—Appeal by accused 
agaii^sb conviction—Findings in 
favour of prosecution can be set 
aside if based on erroneous pre¬ 
sumptions 3136 

—High Court — Reference to 
Full Bench—Full Bench’s judg¬ 
ment is in the nature of an 
opinion only and is not a judg¬ 
ment 2646 

—Discretion not exercised by 
lower Court, can he exei'cised by 
appellate Court 223c 

—Jurisdiction—Suit premature 
at institution — Cause of action 
maturing during pendency of 
suit — Suit should not be dis¬ 
missed 145c 

—Trial — Piece-meal trial of a 
case should be avoided 1256 


—Precedent—Judgments should 
be construed with due regard 
to particular facts 6od 

Division Bench — Order of, 
cannot be objected to before 
another Division Bench 37a 


-Order, even if wrong, is final 

when passed 24c 

*-Appeal—New plea—Memo of 

appeal urging condition regard¬ 
ing enhancement of interest 
being penal — Condition con¬ 
ceded to be not penal at the 
hearing — Compensation under 
S. 74, Contract Act, cannot be 
granted 116 

Pre-emption 

Land subject to pre-emi)tion 
Improvements made by 
vendee in anticipation of suit 

* 
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[•re-emption 

for pro"©mption—Compensation 
cannot bo allowed 629rt 

-Sale consideration used to 

pay off antecedent debt-—Suit 
to avoid sale by minor—-Vendee 
not the antecedent creditor 
wbose debts paid off Pre" 
emptor need not prove more 
tban existence of the debt al* 
though ho himself is the ante* 

cedent creditor 

-General indemnifying clause 

in a sale deed includes loss to 
vendee owing to his title being 
defeated bv a pre-emptor 4556 

Punjab — Suit for pre-einp- 


466 


tion-—Part of the estate sold re¬ 
corded in Collectors revenue 
register—Value for jurisdiction^ 
is SO times revenue «-4bn 

—Improvements by vendee 
before notice of suit for P*’®" 
emption but after expiiT ol 
limitation for the suit—\endee 
must be compensated d4bc 

-Previous refusal by pre- 

emptor operates as waiver ^4d 

-Considei’ation One item 


fictitious—No evidence as to 
market value —Sum actually 
paid is tbe proper value 

Presidency Towns Insolvency 

Act Oof 1909) 

Ss. 17 and 52 (2) (b)—After 


lOa 


the adjudication of the 
forming joint family with his 
sons, the Keceiver is vested 
with all the powers that father 
bad before insolvency to dispose 
of the joint property to P^-V 
his untainted antecedent debts 

S. 52 (2) (b)—Receiver 


19 


vested with all powers that in¬ 
solvent bad before insolvency to 
dispose of the joint pi^bp®*'l’y 
pay of untainted antecedent debts 2b4c 

Presumption 

- See Evidence Act, S. 114. 

Previous Convictfon 

- See PENAii Code, S. 75 

Private Defence 

- See PENATi Code, S. 99 

Probate and Administration 

Act (5 of 1881) 

-S. 50—S. 50 is exhaustive but 

irrespective of S. 50 ‘Court has 
inherent powers to withdraw 
grant 


Promissory Note 

'-Cause of action complete be¬ 

fore execution of pro-note— 
Plaintiff can maintain suit upon 
original contract even though 
he is debarred from producing 
the pro-note 
Provincial Insolvency Act (3 

of 1907) 

-S. 12 (1) — Notification in 

Gazette is not illegal 360c? 

-S. 14 — Time for pi'oouring 

^ A 


356 


further evidence is to be given 
only after the examination of 
debtor 

— S. 36 — Suit to establish a 
claim on mortgage-deed by 
secured creditor^~Plaintiff must 
prove good faith and considera¬ 
tion of the mortgage 

S. 36—Section does not apply 
to transfers by insolvent subse* 
quent to adjudication, nor to 
transfers by insolvent’s trans¬ 
feree 

-(5 of 1920) 

—Rules framed under Act of 


508 




307 


146 


1907 hold good where not in¬ 
consistent ^ 360cj 

■Ss. 4 and 24—Court can try 


liability of a person to be adju¬ 
dicated insolvent and question 
of title raised by him together 6796 
—S. 9—Application by creditor 
for debtor’s adjudication Pro¬ 
cedure as in S. 24 should be fol- 
lowed 638(2) 

—S. 10 (a) —Judgment-debtors 

jointly and severally liable 
under a decree for Rs. rjOO 


235 


_ a 

Each is competent to file an in¬ 
solvency petition 
—S. 19 (2)—There is no author¬ 
ity for holding that sub S. (2), 

S. 19 only applies to the case of 
a petition by the debtor 360cj 

-Ss. 21 and 22 — Powers are 

discretionary 3606 

-S. 24—Court can try- liability 

of a person to bo adjudicated 
insolvent and question of 
raised by him together 6796 

-S. 24 — Application by a cre¬ 
ditor for the debtor s adjudica¬ 
tion — Procedure as in S. 
should be followed 638(2} 

S, 38—Composition proposed 


by insolvent and accepted by 
Receiver—Creditors not object- 
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Provincial Insolvency Act 


lT\ii 


Creditors cannoh be pre* 
STimecl to luxve accopterl com- 
po'^ition 

-Ss. and - Oi^cbarge re- 
(lob+-or fi*ojn all provable 
deb^*^ — Composition binds con¬ 
senting ci'editors only 

—S. 41—Time slat^^d in adjudi¬ 
cation OT’d r — Addendum spe¬ 
cifying? time added—Addendum 
cannot be considered 
—^Ss.4^ and 37—Insolvent fail¬ 
ing to apply for discharge—- 
Conrt m”st annul adj’ulication, 
bnt to protect creditors, order 
vesting his property in somo 
third person under 8- 37, must 
be passed 

•S. 5?—Mortgage executed in 


87 


480 


24fc 


370 


- ... _ 

favour of relations shortly be¬ 
fore application for adjndica* 
tion — Mortgage presumed to 
be fictitious 

-S. 54 — Df>btor"s intention is 

the dominant factor in decid¬ 
ing fate of the Iransaction 

-8. 75—Adjudication at cre¬ 
ditor’s instance — Creditors are 
agenieved nartios 

Provincial Small Cause Courts 
Act (9 of 1887) 

-Sch. 2, Art. 13 


621 


231 


24a 


pe^on improperly 
dues from party 
liable — There is 
appeal 

—Sch. 2, Art. IH 


Suit against 
collecting 
primarily 

no second 
—Suit for 


276 


recovery of offerings to a sh.'ine 
from their wrongful appropri- 
ato'-s is not a Small Cause 228a 
Sch. 2, Art. 35 (j)—Suit to re¬ 


cover price of goods wrongfully 
attached and sold—Suit is not 
Small Cause 

Public Qamblinff Act (3 of 
1867) 

“ ■:—S. 5—Superintendent of Police 
certifying a warrant with words 
“ has reason to lieliove ”—War¬ 
rant is valid 

S. 5—Police cannot seize 
money, etc., found on the per¬ 
sons of accused 

S. 13—Public place is place 


160 


459 


290 


where public go—Serai used as 
a stand for hackney caiTiage and 
resorted to by public is a public 
place 


Punjib Alienation of Land 

Act (13 of 1900) 

-S. 2—Burden of proving a 

person to ho agriculturist is on 
him--Principle of giving benefit 
of doubt is not applicable 481 

Punjab Colonization of Gov¬ 
ernment Lands (Punjab) 

Act (5 of 1912) 

S. 19—Agreement to admit 
brother to a share in the ten¬ 
ancy is void 14 

Punjab Courts Act (6 of 1918) 

-8. 41—]So certificate is neces¬ 
sary for a second appeal in a suit 
for doclaratioT* that an alien* 
ation by widow should not affect 
the reversionary rights 247a 

S. 41—Certificate undei’ S. 41 


is necessary for an appeal to 
contest a question of mercantile 
usage 227(1) 

Punjab Excise Act (1 of 1914) 

—8. Gl—S. 562, Criminal P. C., 
should not he resorted to for 
offoDces under S. 01 317 

-S. 61 (l)—Offence xinder— 

Punishment must be deterrent l66a 

-S. 61 (1) (a)—Foreign absolute 

alcohol is covered 517 

Punjab Land Revenue Act (17 
of 1887) 

-S. 117—Title only can ho 

determined and decree for pos¬ 
session of property of disputed, 
title cannot he given by revenue 
officer 238c 

~S. 117 (2) (d)—Question of 
title determined by civil 
Court—Appeal in High Coiirt 
pending—Revenue Officer can¬ 
not he restrained by injunction 284c 

Punjab Laws Act (4 of 1872) 

S. 43—Rules of Local Govern¬ 
ment, R. 1—Rule applies to 
slaughter of kine even for religi¬ 
ous purposes 447a 

S. 51—Rules ure repealed bv 


149 


repnblication and not by failure 
to rep iblish—Obligation to re¬ 
publish is directory only 447// 

Punjab Lirritation (Custom) 

Act (1 of 1920) 

S. 6—S. 6 gives additional one 
year’s period to those wlio wore 
entitled to bring suits when the 
Act came into force jgS 

-‘Art. 1, secondly (a)—Attes¬ 
tation is original attestation 572(2) 
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injab Limitation (Custom) Act 

-Artj. 2 (b)—Declaratory decree 

already obtained—Suit lor po:?" 
session must be brought within 
3 years Irom the death of alionor 
when he haves no widow 
Presence of nearer rovorsioners 
does not save time 
Punjab Municipal Act (3 of 
1911) 

-S. 81—Money due to Com¬ 
mittee under a lease—S. 81 does 
not apply 

S. I'52—If action of Munici- 


599 


pality is ultra vires civil Courts 
can interfere—Mode of action is 
not. but power to take action is, 
open to examination by civil 

Courts 

-s. 152—Profession must bo 

continuing at the time of notice 4blc 

^-g -^ 52 —Public prostitute—A 

woman who is a prostitute by 
profession and whoso trade is to 
let our her body on hire to all 
or visitors of a specified class, 
is a public prostitute, but where 
she is the employee of one man 
or has been living with different 
lovers at different occasions hxxt 
with one man at a time she is 

not a public prostitute 461«2 

S. 173—Municipal Committee 


327 


is entitled to have rtmoved sum¬ 
marily superstructure on takht- 
posh in front of a shbp 

Punjab Pre-emption Act (1 of 

1913) 

-S. 3 (3)—Adampur, Dt. Jullun- 

dur. is a ‘ town ’ for purposes of 
the Act 

S. 16 (a)—Kear collateral only 


can succeed to the house of 
village non-proprietor; so dis¬ 
tant collateral cannot pre-empt^ 

S. 15 (b)—A co-sharer in a 


well has no right to pre-empt a 

sale of land merely because it 
was sold with right to irrigate 
it by the water of that well 527 (b) 

-S. 15 (b) (2)—Co-owner—Rival 

claimants—One having addi¬ 
tional qualification of being 
occupancy tenant is not of a 
tbigher status 300 


Punjab Tenancy Act (16 of 
1887) 

-S. 50—Suit by dispossessed 

tenant for possession lies in 
revenue Courts only though 
brought after one year 

Ss. 50 and 77 (o) (g) -Occii- 


G13 


—^ w * — — —— % r 

pancy tenant wrongfully dispos¬ 
sessed—Suit for possession lies 
in revenue Court even after one 
year from dispossession 128a 

Ss. 50 and 7b (i^)—Suit for 


possession of occupancy holding 
by tenant’s heirs against land¬ 
lord is cognizable by revenue 
Court 

78 (?)—Suit for possession 


6 


S 


by lessee never in possession as 
tenant—Suit is triable by civil 
Court 

S. 77—Civil and revenue 


568 


Court—Liability under lease 
Contract of lease substituted by 
agreement, changing j^arty’s re¬ 
lations into creditor and debtor— 
Suit for the claim lies in the 
civil Co '.rt 

-S. 77—Suit for possession 

from trespasser — Defendant 
pleading that he is occupancy 
tenant — Suit is triable by 
revenue Court only and not by 
civil Court 

S. 77 (j)—Suit for declaration 


578 


418 


that kamiana is not recoverable 
from ho ise owners is not barred 
Ss. 77 (O (g) and 50—Occu- 


244 


pancy tenant wrongfully dis¬ 
possessed—Suit for possession 
lies in revenue Court even after 
one year from dispossession 

Q 

Question of Fact or Law 

- See CiviD P. G., S. 100. 

R 

Railways Act (9 of 1890) 

-S. 55—Claim nob specified— 

Notice is not invalid 661 

-S. 72—Bisk note B—Protec¬ 
tion extends even after unload¬ 
ing 

S. 72—Bisk note, B. 6—Rule 


128a 


( 2)6 


(2)a 


6 which is an abridged reading 
of R. 22 of Ch. 1 of the North- 
Western Railway General Rules, 
does not authorize the Railway 
to alter contract between the 

parties 


631a 



I 


48 


Railways Act 

-S- 72- -Risk Note, R. 6—Goods 

carried at owners risk Dift'er- 
ence between schedule rate and 
class 1 rate cannot bo charged 
-72- -rdsk Note H—Con¬ 
tract under the Risk Note covers 
the whole period during which 
goods remain with railway 
^-S. 72 -Risk Note—Loss of 

complete consignment—Perish¬ 
able goods—If goods become of 
no value there is loss of com¬ 
plete consignment 

- S. 72—Risk Note—“Wilful 

neglect " implies intentional and 
of set purpose doing or omitting 
to do something—Onus is on 
plaintiff to prove wilful neglect 614c 

-S. 72, Risk Note B—“ Loss ’’ 

means loss by the carrier as well 
as loss to owner—Railway need 
not prove loss in a suit for com¬ 
pensation for non-delivery 596 

*-'S. 72—Consignee refusing to 

take delivery, goods being dam¬ 
aged—Railway selling goods by 
auction being perishable—Con¬ 
signee can recover only the price 
fetched minus demurrage 575(2) 

-S. 72—Consignee cannot refuse 

delivery on the ground of late 
arrival 512 

**-S. 72—Risk Notes B and H— 

Loss by fire—Railway is not 
liable even though fire is caused 
by wilful neglect of Company’s 
servants 341 

—S. 72—Goods entrusted to 
Railway for carriage—Burden of 
proving that loss of such goods 
is not due to negligence of rail¬ 
way is on the railway 217 

-S. 72—Risk note B—Burden 

of proving loss through wilful 
neglect of Railway Company is 
on the plaintiff in a case of Risk 
note Form B 40rt 

-S. 72—Refusal to account for 

loss is not proof of loss by wilful 
misconduct of Company’s ser- 
V an ts 407> 

-S. 77—Notice to Traffic 

Manager is sufficient 572(l)a 

**-Ss. 77 and 3 (6)—Agent of a 

railway is not viewed as an 
agent but a principal and the 
maxim delegatus non potest dele¬ 
gare does not apply in his case 


Railways Act 

and notice to agent’s nominee is 
notice to agent F.B, 253& 

——S. 77—North-'Westevn Rail¬ 
way—Goods Tariff, Pamphlet 1, 
page 16, R. 7 does not render 
notice to “ Traffic Manager, 
Claims” as notice to Government 
of India direct. {Per Shadi 
Laly C. T.y and Broadway^ J., 
contra Harrison and F/ordCyJJ^ 

F.B. L 253c 

-S. 80—Goods to be carried by 

two railways delivered to one— 
Other is liable if loss is caused 
on its railway 116 

'-S. 140—“May” is nob equiva¬ 
lent to “must” F.B. 263a, 

Rateable Distribution 

- Sec Civil P. G , S. 73 

Reformatory Schools Act (7 of 
1897) 

-Act is intended for youthful 

first offenders 

Registration Act (16 of 1908) 

-S. 17—Partition deed requires 

registration 5406- 

-—S. 17—S 17 must be strictly 

construed—Benefit of doubt 
must be given to the person 
who wants a document to be 
admitted 530(2)<x 

' -S. 17—Document nob-superse¬ 
ding or substituting previous 
contracts bub creating charge of 
less than Rs, 100 does not come 
within S, 17 530(2)fe- 

—S. 17—Terms of mortgage 
orally settled—Report to pat- 
wari stating terms of mortgage 
—Payment of mortgagor before 
patwari—Receipt by mortgagor 
stating terms of mortgage does 
nob require registration 220 

—S. 17 (b)—Agreement by a 
collateral in the Punjab not bo 
contest in future, gift of ances¬ 
tral property by a childless pro¬ 
prietor is neither compulsorily 
registrable nor illegal 148 

-S. 17 (l) (a)—Deed of gift to 

mosque by Mabomedan is not 
admissible without registration 372 
8. 17 (l) (b)—Compromise 

petition affecting title to im¬ 
movable property worth more 
than Rs. 100 filed in Revenue 
Court—Registration is compul¬ 
sory - 586(2) 
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Registration Act 

-r“S. 74—Failure to imy penalty 

ordered by Registering Officer is ^ 
noQ-oompliance ■vvitli la^v 4olrt- 

Religious Endowment 

-See Hindu La'^'—Religious 

Endowment 

Cbsnge o£ managoiuent Not 


the views of majority of persons 
entitled to suo but the original 
purposes of the trust must be 

looked to ^ 

Religious Endowments Act 

(20 of 1863) 

-s. 14—Suit for removal ol 


__ _ 14 —K^uestion 

as to validity of his appointment 

cannot be gone into 

S. 14—Interest of trust not 

^ A 


16 < 


/ 


kept in view hy defendant 
Defendant should be removed 
from trusteeship 

Remand 

- See Civil P- C-, O. 41, R. 

Res judicata 

- See CiVIii P. C., S- 11 

Revision 

- See Civil P. G., S. llo 


1G6 


■See Criminal P. C., S. 439 


Right __ 

- See Penal Code, S. 99 

Risk Note ' ^ 

See Railways Act, S. * 2 


Riwaj’i-am 

'Though no 


uistinction is 


drawn, entry as to succession 
refers to ancestral property 
—Entries are admissible in evi* 
denoa and are a strong proof of 
custom 


Sale 


See T. Act, S. 5 ’) 


Sanction ^ 

- See Criminal P. C.. S. 19-i 

Second Appeal , 

- See Civil P. C.^ S. 100 

Security Proceedings 

- See Criminal P. C., S. 110 

Self-defence 

- See Penal Code, S. 99 

Specific Performance 

*-Sale deed executed but taken 

out of vendee*3 control before 
registration—Fresh deed can be 
ordered to be executed 

Specific Relief Act (1 of 1877) 

-Ss. 16 and 27 (b)—^Agreement 

by major to sell bis own and 

1926 N. S. T. (Lab.)—7 


30 


SpeciHc Relief Act 

minor nephew’s property Suit • 
for specific performance by 
vendee—Decree for major’s share 
on payment of whole purchase 
money may be granted 136(^ 

-S. 27 (b)—Vendor and pur¬ 
chaser—Agreement for sale with 
on© but sale to another Burden 


of proving bona fides lies on the 
vendee 

S. 41—Alienation of minor’s 


580 


property under iVfahomedan Law 
by his mother is void—But 
alienee must be compensated for 
benefit done to minor’s estate 
•S. 42—Major reversioners fail- 


170 


ing to sue within limitation 
Declaration sought in the name 
of minor reversioners as iilain- 

tiffs can be refused 

S. 42—Suit for declaration— 
Temporary injunction can be 
j.'ranted 

S. 42—Cause of action 


561 


53S 


2T5 


681 


175 


Where evidence is being created 
which would affect the plain¬ 
tiff’s rights at a subsequent 
date be has a right to sue under 

S. 42 

S. 53—Defendant constructing 
^pout loading water in the 
plaintiff’s land—Injunction ean 
be granted 

—S. 5G—Cosbarors — One co- 
sharer whose rights are invaded 
by another cosharer's exclusive 
possession can maintain a suit 
without proof of special dam¬ 
age 

Stamp Act (2 of 1899) 

_S. 2 ( 21 )—Letter empowering 

to sell land is not power of 
attorney unless it empowers to 
sell in the executant’s name 

Stay of Suit 
- See Civil P. O., S 10 

Suits Valuation Act (7 of 1887) 

-S. &—Vabiation depends on 

value o£ subject-matter F.B. 376* 

_.g^ 8 -— Redemption suit 

Mortgagee’s charge deteraines 
value for jurisdiction 63 r.K. 

Penal Code, S. 879 


229 


^0 ’ Subject Index 

Tort 

—Defamation —■ Libel — Pri¬ 
vilege—Uncalled for and irrel¬ 
evant remark by witness is not 
privileged 486 

transfer (Criminal) 

- ^See Criminal P. C., S. 526 

Transfer of Property Act (4 of 
1882) 

' --S. 3—Mere registration is by 

itself no notice 4155 

* -S. 6—Reversionary interest 

of Hindu reversioner is trans- 


1926 Lahore 

' r 

Transfer of Property Act 

-S. 60—Term 20 years—Inter¬ 
est 8 annas per cent, per men¬ 
sem payable at the time of . re- , 
demption — Terms do not 
amount to clog 457 

-S. 60—Two mortgages on the 

same property in favour of same • 
person^Second mortgage con¬ 
taining covenant that first 
would not be redeemed unless 
second is redeemed—Covenant 
can bo given effect to 90 

-S. 68—First suit for interest 


ferable in the Punjab 39 

—Purchase of property subject 
to 48 prior contract to sell—Pur¬ 
chaser pleading absence of 
notice must so prove 1366 

—S. 53 — Payment of debts 
takes precedence over right of 
maintenance 167a 

—S. 53—Transferee’s mala fide 
intention alone vitiates transfer 


25a 

-S. 55 (1)—Vendor guarantee¬ 
ing peaceful enjoyment* is 
liable to make good any loss 
^ . suffered by vendee 182 


alone though principal due— 
Second suit for principal is 
barred 661 

-S. 75 — Mortgage for five 

years—Mortgagee authorized to 
redeem a prior mortgage with¬ 
in five years—Mortgagee can 
redeem it even after five years . 
until bis mortgage is redeemed 6076 

-S. 100—Personal liability to 

pay interest does not lessen 
charge on property 624 (l)a 

-S. 100—Mortgagee’s interest 

is charge on mortgaged property 
—Rule should not be shaken 530 (2)c 


-“S. 58—Mortgage by condi¬ 
tional sale — Property to be 
deemed sold at the end of cer- 
-: ,tain period—Sale not taking 
effect — Original terms as to 
interest and repayment should 
prevail 237 


-S. 101—In absence of contrary 

intention earlier mortgage 
though discharged is kept alive 
if it benefits the person dis¬ 
charging 430 

—S. 108 (c)—Lessee’s possession 
disturbed for a short time—^H© 


"-S. 60 Mortgagor creating 

further charge and agreeing to 
. r ^redeem only on payment of 
further charge—Mortgagor can¬ 
not redeem without paying the 
charge 633a 

S. 60—Mortgage for five years 
. —Mortgagee authorised to re¬ 
deem a prior mortgage within 
five years—Mortgagee can i*e- 
deem it even after five years 
until his mortgage is redeemed 

, , ■ ^ . 6076 

S. 60—Partial redemption is 
allowed when mortgagee ac¬ 
quires portion of mortgaged 
pro perty 601 

——■S', • 60 — Three -mortgages — 
Mortgagee same—Parties agree¬ 
ing that all will be redeemed 
together ^Mortgagee can refuse 
redemption piecemeal 494(f 


getting in possession before ex¬ 
piry of lease must surrender it 
to his lessor 371 

— ■ "S. 123 — Section does not 
apply to the Punjab 2866 

Trust 

~ Cestui que trust—Cestui quo 
trust can recover his moneys so 
long as they are identifiable— 
Rank collecting bills but going 
into liquidation before making 
payment of the money realized 
■ Claim for such money is first 
charge on the balances of .the 
Bank as a whole at the day of 
suspension of payment 423 

Trusts Act (2 of 1882) 

~ S. 84 As long as a void argn- 
ment remains unperformed, 
money received must be paid 
back to the person who paid it 

^ 1596 
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U 

Unlawful assenably 

-See Penal Code, S. 148 

Unnatural offence 

• See Penal Code, S. S77. 

W 

Wagering Contract 

-See Contract Act, S. 30. 


Words 

..-Sikh and Singh—Terms are 

nob intercha ngeable 100a 

—* Zar mufcaliba ’ means money 
/. . * demandable * -or * claimable 

624 (1)6 
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tl 

It 

It 

tt 

tt 

tt 

It 

It 

tt 

It 

It 

It 

tl 

tt 

tl 

tt 

II 

tl 

It 

tl 

ft 

ft 

tt 

• I 


. R 

. 1 

I.C. 

1 A. 

1. R. 

.t 

358 

123 1 

1920 

B 

166 

C 

537 

124 

ft 

n 

1 

Ij 

155 

125 

tt 

N 

328 

c 

631 

127 

tl 

D 

161 

Ij 

150 

129 

1925 

P 

765 

C 

161 

135 

1926 

B 

153 

n 

46 

141 

tl 

21 

621 

s 

159 

142 

tt 

B 

223 


R 13 144 
C 546 145 
M OoO 146 
O 3G9 149 
93 151 
63 154 
157 
158a 


ft 


It 


J 

n 

O 341 
A 214 


R 73 
A 397 
P 74 
N 321 
J 122 
21 415 
C 752 
N 313 
R 48 
N 310 
O 264 
N 305 
Af G45 
O 368 
C 705 
N 315 
R 7 
N 318 


1586 

159 

161 

169 

184 

193 

195 

196 

197 
199 
211a 
2116 
212 

213 

214 

215 

216 
218 


It 

1025 

1026 
tl 

1027 

1926 

1927 
1926 

tl 

tl 

II 

II 

II 

1027 

1926 

n 

t) 

ft 

tl 

tt 

It 

tt 

tt 

tt 


A 351 
a 194 
P 237 
L 446 
D 141 
A 321 
.1 125 
B 225 
L 85 
D 226 
J 158 
21 326 
B 209 
N 301 
B 167 
N 62 
R 71 
N 225 
J 167 
R 64 
N 359 
B 160 
S 4 
B 168 
PC 16 
B 105 


JiP- L 

219 I 1926 

222 n 

223 ; »» 

225 n 
230 1925 

232 1926 

237 » 

240 >1 

•241 »> 

244 >1 

246 It 

247 : >» 

248 I* 

251 It 
•252 tt 
255a >t 

2556 >1 

257 1925 

259 1926 

261 1925 

269 1926 

271 It 

272 tt 

273 » 

276 It 

279 tt 

280 tt 

285 tt 

287 » 

289 It 

290 ,t 

291 .1 

292 tt 

293 tt 


I. R. 

PC' 
B 
A 
B 
L 
B 
A 
B 
A 
B 
A 
B 
S 

Ij 
O 

Ij 

L 
P 
M 
P 
O 
M 
O 
J 
M 
O 
PC 
A 
O 
J 
A 
J 
A 
M 


13 

150 
343 
144 
399 
218 
334 
163 
318 
119 
307 
159 

151 
219 
234 
304 
S09 
807 
404 
810 
365 

357 
370 

88 
311 
36 L 
9 

212 

358 
138 
326 
106 
845 
316 


IC.J 

295 
297 

299 ; 

300 
802 
303 

305 

306 

307 

309 : 

310 
313 
317a 
3176 
321 

328 

329 ! 

331 

332 

334 

335 

337 

338 ! 

340 

341 
344 
351 
353 

355 

356 
358al 
3586 
359 


A- 

1926 


I. R. 


ft 

•1 

tt 

tl 

II 

II 

II 

II 

If 

fl 

tl 

If 

tl 

fl 

II 

II 

II 

II 

tt 

It 

tl 

It 

tt 

II 

ft 

ft 

II 

II 

tl 

tl 

It 

It 


A 

O 

J 

P 

a 

p 

M 

S 

21 

L 

O 

A 

J 

21 

S 

J 

O 

s 

o 

J 

M 

J 

21 

L 

M 

L 

L 

S 

Ij 

M 

J 

A 

L 


329 

224 

118 

241 

315 

239 

577 

178 

652 

299 

270 

217 

ISO 

628 

IGl 

126 

356 

138 

352 

102 

693 

106 

386 

214 

657 

65 

174 

135 

186 

420 

1S3 

350 

220 
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360 
301 

363 

364 

366 

367 
369d 
369b 
37X 
372 

374 

375 

376 

378 
380 
382 
365a 
885b 
444 
446a 
446b 
448 

453 

454 
612 
019 
€21 
622 

624 

625 
628 
681 
632 
688 
634 

639 

640 

641 

642 

643 

644 

645 


1926 

It 

•I 

L925 

1926 


M 407 
L 330 
A 216 
C 1135 
S 177 


1926 


If 

II 

II 

II 

II 

II 

It 

II 

It 

It 

ti 

II 

It 




1927 

1926 


I* 

it 


1925 

1926 


it 

It 

tt 

It 


1925 

1926 


It 

ti 

It 


O 338 
S 154 
N 337 
A 
C 

S 115 
M 345 
O 307 
S 90 
O 348 
P 08 
L 204 
Ji 262 
L 
B 

342 
M 487 
P 477 
O 289 
J 104 
N 336 


C 755 
M 691 
N 339 
M 492 
A 392 
O 321 
N 148 
M 204 
S 88 
M 273 
B 81 
Jlf 173 
jVf 778 
O 294 
M 247 
N 350 
M 634 
L 302 



ft 



A 380 
J 113 
.1 390 
L 210 
N 348 
L 199 
yi 722 
L 317 
]i 251 
J 132 
.1/ 497 
S 318 
A 314 


ft 

1927 

1926 

tt 

Too 

1926 

II 


M 946 
O 86 
M 926 
L 423 
old 

M 538 
O 31C 


Tj 

L 

C 


II 


161 
351 
817 
M 673 
O 291 
C 597 
S 287 


012 
914 
918 
1921 


1926 

It 

1927 
1926 

ti 

1925 

1926 

It 

It 

»i 

tt 

It 

ti 

II 

It 

«* 

1 'ft 
It 
II 

1925 
192G 

It 
II 
II 
It 
It 

1927 

1926 

It 
ft 

1921 
1926 

tt 
II 
It 
II 


J 

183 

028 1 

192G 

L 

o 

411 

930 t 

It 

B 

L 

90 

932a, 

It' 

J 

S 

231 

9326. 

II 

P 

L 

485 

934 

fi 

J 

N 

414 

935 i 

II 

P 

L 

534 

938 

It 

Tj 

A 

211 

939 1 

It 

P 

O 

410 

950 j 

II 

A 

B 

242 

951 1 

It 

0 

L 

355 

953a; 

It 

L 

0 

396 

96361 

It 

A 

B 

200 

954 

i It 

L 

J 

112 

955 

It 

M 

C 

B20 

956 

i 1927 

L 

Tj 

453 

968 

t 1920 

0 

0 

330 

959 

1 

J 

/ 

196 

960 

i » 

A 

.V 

432 

961 

i » 

C 


113 
412 
127 
165 
419 
171 
127 
102 
337 
167 
98 
G 986 
L 155 
G 1144 
A 339 
C 983 
J 196 
O 69 


R 2531962 
Ji 238I9G3 1 
2321967 
971 
973 


n 176 
J 112 


S 188 
J 123 
B 255 
.4 118 
163 


974 

970 

978 

986 

987 


II 


It 

It 

II 

It 


tt 


tt 

1925 

1926 

0 6181988 I 1925 

1926 


3001991 

992 

993 ! 

994 : 
996al 
998b I 
997 


C 335 
a 397 
O 638 
Tj 436 
O 519 
3J 228 


tt 

tt 


1025 

1926 

1025 

1926 


1 

\ tt 

Ji 

247 

998 

tt 

A 

1 ” 

Tj 

202 

999 

It 

P 

1 I* 

if 

245 

lOOO 

1 

It 

A 

. 1925 

B 

501 

1001 

tt 

P 

1920 

O 

200 

1001 

It 

P 



P 195 
L 353 
C 528 
L 382 
P 253 
L 605 
P 173 
.1 402 


B 230 
L 207 


259 

263 
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1926 

1927 
1926 


tt 

It 

II 

If 

tt 

It 

It 

tt 

If 

ft 

tt 

tt 

tt 

tt 

It 

ft 

n 

tt 

tt 

tt 

ft 


_ A 

C 881 19G’ I 1926 
T , 651103a! •» 

879 
M 608 
a 879 
M 656 
0 827 


B 27 3 


B 179 
N 388 
Jj 304 
B 109 

M 851 

2^ 290 
B 237 
il/ 605 
L 416 
246 
M 622 
A 492 
Ij 472 
3/ 825 
J 98 
N 363 
M 484 


1036 
lO-l 
111 I 

115 j 

116 1 

117 ; 

118 

119 

120 i 
121a' 
121b 
123 
125a 
,1256* 

126 i 

127 

128 

129 I 

130 I 
laiai 
I31bi 
132 1 


ti 

tt 

9 

It 



It 

tt 

tt 

It 

It 

tt 

tt 

tt 

It 

tt 

tt 

tt 

tt 

tt 

tt 

II 

II 

tt 

ft 


B 291 
Jj 409 
O 1018 
Ji 278 
Tj 844 
a 847 
h 433 
J 101 
J 159 
Tj 371 
iJ 637 
P 452 
J 86 
606 
Tj 542 
Tj 446 
Tj 163 
Tj 850 
Ij 206 


Ij 

A 


493 

382 


iSSai 
133b' 
134 ' 
L36 : 

137 

138 
139ai 
1396, 
llOai 

1406' 
141 1 
142a 
1426; 
143 
141 

145 

146 , 

147 

148 j 

149 
,160 

151 

152 

153 * 


1920 

It 

ft 

II 

If 

tl 

II 


L 
J 
Tj 
J 
Jj 
Tj 
Ij 

Too old 
1920 Tj 
it Tj 

tt 
ft 
ft 
tt 
tt 

1025 
1926 

If 
tl 
II 
tt 
tl 
It 
It 


h 

.T 

Ij 

Ij 

L 

Ij 

li 

a 

Tj 

B 

Tj 

M 

L 

B 


347 
135 
SOI 
147 
420 
127 
675 

407 
•185 
368 
122 
487 
366 
424 
438 

271 
844 
440 

272 
201 
C54 
480 
289 


I.CJ 

ISOa* 
15661 
167 

158 

159 i 

162 I 

163 1 

164 

16s 

169 

170 

171 
172a; 
172b' 
173 i 
175 
177 ^ 

179 i 

180 
181 
182 
188 
190 
192 


II 

ft 

II 

tl 

II 

tt 

tt 

tl 

II 

tt 

tt 

tt 

If 

tt 

tl 

tt 

tl 

tl 

tt 

ft 

M 

tt 


C 

A 

Ij 

c 

O 

J 

M 

Tj 

A 

G 

J 

Jj 

c 

L 

A 

a 

o 

J 

h 

G 

o 

A 

J 


288 
768 
439 
484 
657 
383 
100 
480 
354 
445 
853 
172 
518 
735 
614 
447 
730 
386 
100 
241 
722 
427 
465 
122 
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l.C. I A. I. R. I l.C. I A . 

193 ( 1926 J 1101353 I 1920 


■204 
205 ! 

209 j 

210 
212a! 
212^ 

^224 

226 

228 

220 

231 

284 

235 

243 I 

244 * 

245 

246 I 
240 1 

250 j 

251 I 
253al 
2535 

254 

255 

257 

258 
264 i 
266 1 

• 269 

270 

271 
273 
279a 

. 2796 
282 
•^84 
287 
292 
294 i 
300 
302 
304 
300 

307 

308 
810 
813 i 
315 
317 

320 

321 

322 
320 

329 

330 
• 33i 

332 

334 

336 

337 

338 
840 

842 

843 


849 


M J 1211 354 ! 
M O 3981355 : 
M P 2761358 ' 
»» A 5631359 ' 
»» J 119 301a 
.1 C 400 3616' 
.» A 615 363 1 
•I Jl/ 8301 365a: 
»i C 845 13656 
M P 277 368 
►1 C 607 1309 
M L 3701371 i 
.1 C 6081377 ! 
.. L 422 1378 [ 
M C 5781380 
M L 4011 381 
M A 4501384 
.. L 4421389 
.. J 140 I 390 
.. L 451 j 391 
>• / 891392 


M L 300 393 

.» M 505 394a 

M C 860 3946 

M L 375 395 

II P 440 390 

M L 439 3970 

« C 580 39761 

M J 117 398 i 
M C 581 399 
II L 365 400 
11 P 330 401 
M J 128 402 
M J 167 403 
M N 355 404 
n P 337 406 


M S 2381408 ) 
n C 738j409aj 
It O 324 I 4096 
t» L 4741411 
»» M 4951412 
.» L 3181414 
»> ZI 6421415 
»» J 159 4176 
« M 566 4176 
»» C 887 418 
M O 4201420a 
»* A 425 I 4205 
i» O 3351422 
M A 4081423 
« C 854 1425 
♦» PC 221427 
•« N 3261 429 
It L 3521433 
M C 816 1442 

I* PC 271444 


II C 826 453 

•I M 485 454 

II A 462 456 

.1 31 567 457 


II J 116 458 

It A 437 463 

M G 910 464 

It O 428 465 


347 1927 A 37|46G 

348 1926 J 1261482 


1. R. I l.C . i A. I. R. I 1C. I A. I. 

P 2671487 1926 M 492 642 1926 

L 5321489 »* M 4SG 644 »’ 

P 2991492 ** L 395 645 ’• 

L 3631501 ! »* PC 18 646a »» 

J 149 Isos »♦ A 449 6466 »’ 


l.C. 


A. 1. R 


L 532 489 
P 299 492 
L 363 501 
J 149 505 I 
J 104 506 
C 925 508 
J 123 510 
L 336 512 
C 7421514 
J 1321515 


* P 291 647 I 1925 

• 3f 810 649 1 1926 

I P 273 650 

* M 584 651 

I L 418 653 

♦ M 615 654 i 


O 417 521 1 1925 L 624 655 j 1925 
S 202 522 i 1926 M 674 656 [ 1926 


L 277 525 1025 L 458 6o7 | 
O 475 526 1920 M 484 658 j 


N 303 528 
C 745 630 


C 703l660ai 
L 56416606: 


M 792 531 1925 E 2451661 
A 436 582 1926 C 7011662 


J 163 534 


M 592IGC4 


C 859 535a 1925 PC 306 665 j 1925 
O 474 5356 1926 M 672 G72 i 1926 


C 897 538 
L 345 54G 


•» C 204IG73 
M M 7981677 


N 334 547 | 1925 103 G81 

J 16*2 oSOo; 1926 M 679 684 
L 445 5506. »’ J 129 686a 


O 478 551 1925 D 360 6866 192 
A 467 553 1926 P 288 693 192 


L 688 554aj 
J 116 5546' 
C 845 556 I 
L 262 567a! 
O 320 5576( 
L 271 558 1 


•• L 416 695 

.» M 557 703 

M P 42b 704 

»• L 308 705 

»• M 642 706 

” P 296 707 


S 190 559 1925 L 525 70S | 1925 
L 232 560 1926 B 137 709a! 1926 


N 3001561 
J 1231563 


»» M 56917095' 
*• L 3321714 1 


S 193 564 i 1925 D 5161717 


M 5761567 


E 2911736 


E 107 570 1926 B 13 737 
L 72 573 1925 N 390 740 I 1927 


L 301 575 ” ^ 547 741 1926 

J 125 588 1926 C 779 742 

V i ji A n A ^ 


J 193 590 
C 908 591 
M 558 5930; 
O 469 5936' 
L 234 600al 


M E 44 747 ' 

»» B 121 750 i 

•» C 793 752 

»» P 81 754 


»• O 4581483 II L 5051634 


851 1927 M 1751484 

352 1926 C 830(486 


L 23416000 ** C 788 755 •» 

' S 23616006 1925 E 360 756 »♦ 

» A 6951602 t 1926 B 134 759 

I M 7431603 I 1925 E 328 760 

• A 4701604 1926 B 103 761 

I P 3211603 ” R 82 762 

» A 4631609 " B 261 765 •» 

* C 7571610 •* M 799 767 

-♦ M 5161611 i 1925 E 313 777 *» 

» A 6811613 I 1926 A 331 779 

»♦ M 554 1614 »» L 161 782 »» 

»» L 5111616 »» C 627 783 •> 

»» M 5111624 »» P 260 784 » 

«’ A 420)627 *» L 320 786 »» 

»» E 111)628 1925 E 304 788 i> 

” J 126)629 1927 L 92 790 « 

»• E 97)631 1925 B 167 791 » 

” A 478)633 1926 L 840 793 *> 

'* L 505)634 ' »• M 536 7S6 »» 

»» A 446)635 1 »» L 292 797 1925 

»» L 6441639 ' *» M 594 808 •» 


M 554 614 
L 511 616 
M 511 624 
A 420 627 


M 556,811 
O 468)813 
B 565)814 
L 403 817 
B 343 824 
N 451) 826 
B 259) 829 
L 242)830 
B 2601837 
O 591)840 
B 42)841 
N 421 )844 
B 258)849 
C 510)853 
B 337)855 
L 696)857 
B 344)860 
C 882)869 
D 257)871 
S 56)872 
B 153)873 
O 16)875 
B 328)877 
M 449)880 
B 34l)881 
C 658)888 
L 441 ]889 
B 406)890 
O 462)892 
L 100 j 893 
N 351)894 

B 381]896 
P 316)897 
E 112)699 
M 815)901 
E 270)903 
Ii 1301907 
B 91 909 
P 296|9lla 
R 53 9116 
C 563)912 
B 316)913 

c 174)914 

N 314)^^16 
B 266)918 

s 211)920 

P 356)921 
B 325)922 
AT 307 ) 923a: 
B 265)9236 
J 861926 
O 357 j 927 
B 3031929a 
L 413)9296 
C 612 932 
P 289)941 

PC 34)944 

B 315)948 
O 353 j 949 
PC l)9£0 
B 283)951 
O 346)952 

c 525)955 
o 349)959 

A 534)961 
'N 291 ] 966 
C 640)967 
O 342)969 

R 329)971 
P 444)973 


1926 C 76 5 
» PC 31 

1925 P 442 
.1 B 451 

1926 PC 38 
I* P 205 


N 343 
PC 2 


O 650 
S 201 
P 246 
C 672 
A 493 


M 607 
J 102 
C 624 


M 841 
A 510 


C 604 
A 424 
C 749 
O 508 
A 384 
C 855 


B 122 
L 412 


A 474 
P 292 
M 880 ' 
C 502 
A 295 
P 400 
A 231 


N 304 
L 83 
S 194 
C 1208 
J 137 
L 445 
J 137 
L 434 


M 680 
O 541 


PC 


A 354 
G 662 
J 147 
J 128 


1925 B 302 

1926 N 376 

1925 L. 574 

1926 O 501 

1925 O 684 

1926 P 187 


187 


O 401 
27 345 


A 453 
27 360 
A 456 
M 641 
A 423 
O 319 
M 500 
Ij 453 
A 440 


U 748 
J 141 


1925 B 494 

1926 N 363 
I, O 48L 
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1 

97 

4 

98 

3 

5 

98 

•98 

6 

7 


11901 
31992 
91994 
995 
4601997 


A. 1. R. 


Kill] 
[IS 

:iS 



1927 A 2251108 1 
1926 3f 6501113 I 
» J 143lll7 
»» Af 6551121 
M C 9781122a 
n O 47711225 
»» Tj 5491123a 
I* C 960112361 
>1 M 4211124 
» J 1571127 
n A 5221128a 
.» C 93811286 
» J 1051130a 
» M 66711306 
>» A 0601134 
M O 4441135 
.* J 1041137 
» M 6811138 
» N 3651139 
' »» R 80|i40 


1926 


[1 
^t|« 

fV. 


)« n 3061143 
.» C 963|l44 
« R 831145 
o A 5091146 
>» C 9511147 
I* A 5441149 
o B 3321160 
»> L 1311151 
it R 861152 
»i B 3051153 
M L 5531154 
>1 N 3741169 
M B 2881170a 
M N 36811706 
M C 6861171 
M B 313|l75 

1925 L 435 1178 

1926 n 761179 
•1 B 2841181 
*» R 1271183 
»i B 3141187 
*> A 3771188 
»» C 6911193 
>1 L 2981190a 
H B 49811966 
» R 791199 
»» J 1451200 
M B 3091208 
n O 9601204 
H L 5221205 
M N 4051208 
tt .O 3631209 
II 3f 0611213 
II R 1241214 

» 11 A 6511220 

»> O 9521222 
( II A 5641220 
^ II R 1221239 
> 1927 L 331284 

( 1926 J 116*236 


1927 

1926 


1926 


1925 

1920 


1025 

1926 


M 6011: 
/ 1401 
C 7821 
L 5451 
O 413 I 
M 634 I 
L 5511 
C 9541 
L 3791 
O 4791 
M 6201 
N 4071 
L 3831 
C 0981 
J 1281 
A 5321 
J 1281 
A 5491 
L 5441 
A 2281 
O 4921 
C 9591 
B 3551 
C 9561 
A 475 
S 208 
A 689 
L 538 
A 337 
Too old. 
M 544 
L 637 
C 912 
B 282 
N 393 
O 514 
A 573 
C 976 
n 463 
N 389 
P 89 
N 410 
O 381 
M 747 
.1/ 374 
J 111 
O 661 
C 976 
L 489 
N 380 
A 521 
M 683 
J 142 
M 830 
O 300 
M 678 
S 115 
B 282 
O 243 
J 150 


240a; 

2406 

243 

245 

247 

249 

250 
252a 
2526 
254 

256 

257 

258 
259a 
2596 
200 

:2Gi 
1262a 
12626 
264 
205 
266 
207a 
2676 
268 

269 

270 

271 
[273 

1275a 
12756 
1276 
277 

I 280 
1281 

1283 

1284 
1286 

1287 

1288 
1289 
1291 
I 293 

1294a 
I 2046> 

I 206 ! 

1297 I 

1298 

I 299 I 
1300a 

I 3006 
1302 

1803 

1804 

II 805 

:l806 

,|807 
[|808 
11309 
11311 


1926 L 541 1312 1 1926 


y 

J 

95 

313 

99 

J 

L 

465 

315 

99 

1 

C 

088 

316 

99 

f 

L 

502 

318 

99 

9 

J 

67 

319 

9 9 

9 

M 

756 

320 

99 

1 

Tj 

414 

821 

1927 

9 

c 

950 

825 

1926 

9 

0 

406 
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L 393 











04 


1926 Lahore 


95 Indi'in Ca8e8=An India Reporter {Coiicld) 



A. 1. R. 


509 
561 
568 
565 
66G 
570 
573 
674 
576 
677 
578 

561 

562 
ed4a 
5846 
585 
587 
589 
593 
694a 
5946 
596 
697 
596a 
5986 
699 

eooa 

C006 
€03a 
603 
506 
509 
610 
514 
622 
625a 
6266 
626 

629 

630 
682 
686 


1926 


ft 


ft 


ft 


II 


ft 


ft 


f I 






ft 

ft 


ft 


ft 


ft 


ft 


It 


ft 


ft 


ft 


ft 


ft 


It 


It 


91 


19^ 

1926 

It 

ft 

ft 

If 

ft 

ft 

ft 

ff 


ft 

ft 

ff 


ff 


1927 

1926 


ft 


I IC I _ A. 
A 396 1644^1926 
O 5041643 *• 

K 4461649a 
L 54216496 
PC 54 1651 
A 5241667 
/ 991675 

O 4251679 
530l6S0 
J 1411687 
A 5751689a 
U 76216896 
A 5421691 
J 1311605 
M 312 1606 
O 5061608 
M 8131609 
A* 4331700 
L 3921701 
« 1061704 
J 971705 
O 2681706 
J Il3l707o! 

O 44817076 
1161717 
901718 
5211720 
8061726 
1401730 
1181731 
4591734 
5721789 
7851740 
4351743 
8831747 
541l750 
3871753 
1551754 
1611755 
M 353|75Ga 
C 10061 7566 
N 4161760 


/ 

O 

L 

M 

J 

J 

N 

L 

M 

N 

C 

A 

N 

J 


9$ 


♦ t 
ft 

1925 

1926 

't 

1925 

1926 
1922 

1926 

9t 

ft 

• t 
ft 
It 

1925 

1927 

1926 

99 

ft 

It 

tt 

ft 

9t 

ft 

ft 

ft 

ft 

ft 

ft 

ft 

1927 
1926 

It 

ft 

ft 

ft 

1925 

1926 


1. 

‘C 013' 
P 392 
J 133 
C 893 
1/ 881 
C 837 
L 544 
J 131 
n ICO 
B 309 
J 150 
M 441 
M C92 
O 513 
P, 279 
A 609 
J 83 
C1041 
L 403 
7/ 89 

N 488 
L 666 
M 905 
N 449 
J 154 
Af 698 
AT 059 
C 1073 
N 467 
ilf 749 
N 453 
L 599 
AI 752 
A 497 
O 40 
•S 209 
6' 244 

L 581 
N 448 
L 570 
A 223 
L 567 


IC 

76ia 
7616- 

764 1 

765 
76Ga 
7666 
768 ' 
760 ; 

772 

773 

774 
777 
786 

788 j 

789 ! 
708a' 
7986; 
80da! 
8086; 
817 ; 
824 ' 
82G I 
828 
831 

833 

834 

838 

839 

848 
844 
845a 
8456 

846 

847 
843 

849 
851 
863 
654 

855 

856 
857a' 


19*^6 

C 10861 

8576 

1926 

o 

470 

19456, 1926 

A 

641 

«t 

P 

348 

863 : 

tt 

J 

124 

950 

tl 

B 

467 

1* 

P 

464 

864 

t* 

B 

356 

956a 


L 

544 

1 • 

A 

562 

665a; 

1 

L 

677 

9566 

1925 

M 

566 


L 

575 

8656: 

! tt 

( 

M 

739 

957 

: 1020 

0 

304 

1027 

0 

102 

867 ' 

I 

I tt 

!• 

353 

959 

tt 

A 

555 

1926 

J 

142 

860 

1 

A 

645 

961 

tt 

01040 

1925 

C 

648 

674 

1 

L 

579 

903 

ft 

AI 760 

1926 

o 

520 

S75 

tt 

P 

472 

965 

1 

J 

171 

1925 

c 

024 

877 

• t 

n 

126 

96G ; 

ft 

1 

P 

436 

1920 

o 

511 

678 

t' 

B 

351 

968 ; 

1 

tt 

1 

M 829 

1025 

c 

G19 

879 I 

• t 

li 

131 

070a: 

ft 

A 

G38 

1926 

o 

467 

8Slo: 

1925 

B 

430 

9706| 

1923 

P C 

54 

tt 

C 10581 

8816 

1920 

n 

129 

971 I 

1926 

C 

849 

tt 

AT 

921 

883 , 

t* 

M 

732 

972 1 

ft 

M 

261 

t • 

J 

155 

892; 

ti 

n 

123 

079 : 

tt 

N 

21 

tt 

O 

449 

893 j 

«t 

A 

578 

084 

f f 

1 

J 

170 

Too 

Olfl. 


898 1 

1 

tt 

P C 

68 

985 

i Too old. 


1926 

L 

253 

902 ' 

»« 

A 

360 

987 

1920 

N 

188 

tt 

r> 

358 

90i 

• • 

s 

J 

161 

991 

ft 
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II 

II 

II 

•I 

II 

II 

II 

It 

»• 

II 

II 

It 

i» 

11 


J 1661593 
L 5121594 
O 4641595 
C 8981604 
L 4571605 
P 5391606 
L 4081607 
C1042 616 
L 6241617 
A 2271620 
L 6131623 
A 5481625 
C 11721627 
Af 6091630 
N 4841632 
M 8341635 
Tj 285 639 
P 5321640 
A 4031641 
J 1171645 
S 581647 
M 7631648 
J 1361650 
J 1361651 
L 2901652 
5171654 
A’ 4611655 ; 
P 2791656 I 
O 4851657 i 
P 5201659 i 
J 1481664 ' 
C 9451665 
P 3671666 
P 4011667 
A 5671668 
M 8591669 
O 5021671 
L 2841672 
C 11991681 
N 4711682 
J 1011684 
J 1631685 
N 474 1686 
C 11161687 
A 6611689 
J 1611690 
A 6751691 
C 11461692 
J 981694 
C 11481695 
P 5081697 
C 10191698 
A 7291700 
C 11771702 
O 11841705 
J 1861710 

P 5031711 

C 11821712 
P 6291744 
C 11581747 
P 4161748 
/ 1711749 
A 5891750 


1926 


II 


>1 


II 


II 


II 


II 


II 


II 


II 


II 


II 


II 


II 


II 


If 


It 


II 


II 


11 


II 


II 


II 


II 


II 


1927 

1926 


II 


II 

•I 

It 

II 

II 

II 

II 


II 


II 


II 


II 


1927 

1926 


n t 


It 


It 


(I 


fl 

ft 


M 


f I 


II 


• I 


II 


II 


II 


11 


II 


II 


II 


II 


It 


II 


II 

II 


fl 


A 

C 

A 

A 

P 

A 


712 

789 

715 

636 

384 

673 


M 816 
C 946 
A 687 
C 1070 


757 

762 

765 

768 

771 

773 

775 

777 


778 

779 

780 

782 

783 
734 
786 

786 

787 

788 

789 
791 
804 
807 
820 
821 
822 
823 
325 
826 
827 
830 
832 
633 

835 

836 
887 

790 839 
690 844 
O 371 846 
A 703 848 


318 
123 
a59 
494 
421 
86 
586 
148 
313 
658 
J 104 
C 786 
135 
368 
M1009 
Tj 459 
A 80 
A 466 
M 857 
/ 85 

J 136 
C 1201 
A 669 
C 1118 
A 684 

C 
A 


P 

J 

P 

B 

P 

A’ 

A 

J 

L 

A 


J 

P 


I 


C 792 
A 44 
M 566 
C 1179 
A 697 
C 733 
M 800 
L 603 
C 811 
J 144 
C 825 
M 952 
C 1192 
M 827 
C 998 
C 773 
A 537 
C 1159 
B 435 
A 749 
J 155 
Tj 665 
Ij 654 
M 897 
Ij 677 


849 

850 

856 

857 

858 

859 

860 
861 
863 

865 

866 
867a 
8676 
ecoa 
8696 

870 

871 

872 

873 

874 

875 
076 
877a 
8776; 
878 


P 

513 

7516! 

1927 

A' 

63 

870 

C 1181 

752 f 

1926 

L 

660 

881a 

P 

524 

753a; 

fl 

C 

666 

8816 

C 1160 

7586' 

fl 

A 

619 

884 

A 

691 

754 

Pf 

A 

733 

a®! 

Pf 

722 

755 : 

Pf 

Ij 

24C 

887 


1926 N. S. T. (Lah.)—9. 
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I. C.) A. L R. \ 

890 1926 L 376 

89*2 »» L 466 

893 ” .V 491 

895 ’» L 673 

898 ” 2^ 465 

900 ” M 932 

902 ” J 143 

904 ” Ij 631 

905 jV 499 

907 ” J 111 

909 •’ J 166 

910 ” L 670 

912 M 877 

913 M Tj 473 


I. C.) 

915a 

9156 

927a 

9276 

932rt 

9326 

034 

936 

937 

939 
942 
94 4 

940 
950 


[ c 

V. I 

1 

1926 

2 1 

1925 

4a J 

1026 

46 ' 

II 

17 

11 

37 i 

II 

3Sa ' 

1 

1927 

396 , 

1926 

39 1 

1927 

42 ! 

1026 

43 ! 

11 

44 1 

It 

47 1 


48 i 

>1 

51 1 

11 

54 I 

1927 

59 ' 

1026 

60 ( 

11 

62 

It 

64 

It 

65 

' 11 

66 

1 If 

67 

11 

68 

It 

70 

11 

71a 

1 II 

716 

It 

72 

1925 

73 

1926 

82 

It 

84 

II 

86 

M 

90 

II 

102 

II 

105 

It 

108 

It 

.123 

1927 


* C 


A. I. R. 

1926 L GOO 
»* m052 

J 135 
’» S 291 
’• J 121 
•» C 864 
” L 425 
” PC 110 
P 485 
•» O 415 
•’ P 409 
’* M 801 
493 

” M 916 


I C ) 

956 

957 
953 
959 

961 

962 

963 
963 
973 

977 

978 
9S2 
983 


India Reporter.— (Concld,) 

A. i, R. ! 1. C.) A. I R. I 1. C .) 
1926 S 223 989 1926 L 627 1011 

>» M 949 990 »* C 996 1027 

•1 L 692 993 »’ M 774 1027 

M C 862 997 ’» S 18 lo35 

N 495 998 ” 90 1 36 

M 875 1002 L 603 1037 

N 476 1003 M S 272 1039 

M 728 1004 N 469 1046 

N 496 1005| ’1 J 127 i049i 

L 6G2 1006 M 2 ^ 486 1051 

M 906 1008 *' L 681 1054 

S 276 100g| » L 545 1054 

'• M 865 1010' •* P 460 105G 


_^ 

1926 


I, R. 

M 706 
N 352 
P 385 
L 671 
P 363 
P 395 
A 369 
A 394 
S 279 

M 963 
3X1007 
A 744 
C 1205 
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124 

128 

129 

133 

135 

138 

139 

140 


1926 


1927 


142a 1926 

1426 

145 

149 •* 

152 

153 


P 514 I 154 
0 522 I 157 
M 948 1159 
A 4801 162 
P 5GGIiG3 
B 404 1169 
N 431170 
L 6831172a 
N 53|l726 
C 9441174 
J 148 1175 
.1 7371176 
L 6561178 
P 4461181 
R 1691184 
P 271185 
C 10491187 
R 1801188 
C 1054 189 
R 171 192 
J 162 104 
L G64 105 
3fll37 200 
P 580 205 
/ 167 209 
L 692 210 
A 746 212 
R 41 217 
C 1022 221 
A 741 223 
S 295 224 
3X 872 232 
A 5911236 
A 734 I ‘238 
P 4571241a 
*1 62312416 
P 57 I 243 
S 621245 
P 4621246 
A 760|247'i 
B 5961 2476 
J 1611248 
C 12291253 
A 7481255 
C 45 I 256 
J 911 257 
C 10371263 
M 1203 I 265 
C 1046 I 267 
P 564 I 268 
J 971269 


_V 

19z7 

1926 


1927 

1926 


1927 

1926 

1927 
1926 


1927 


I. ^ I 
P 20 
A 755 
P 572 
A 693 
M 036 
J 120 
P 66^^ 
M 1147 

C 1221 
L G79 
P 403 
A 710 
N 423 
L 490 
A 753 
.V 420 
L 49 
C 1076 
N 396 
L 513 
C 1068 
N 399 
C 988 
P 478 
C 1053 
P 444 
AX 911 
PC CO 
R 179 
P 689 
R 157 
AX 1093 
C 1211 
B 177 
A 725 
P 659 
R 183 
A 663 
J 131 
C 1056 
R 175 
S 98 
M 1155 
P 51 

J 160 

S 78 
Ij 622 
C 948 
I 167 
A 721 


I C I 

^77 

279 

280 
282 

285 

286 
287 
2’^8a 
2886 
289 

291 

292 

293 
204 
295 
302 

306 

307 
300 

313 

314 
31<3 

318 

319 
321 

331 

332 
335 

337 

338 

340 

341 

342 

343 

344 
316 

347 

348 

349 

350 
3-51 

353 

354 

358 

359 

361 

362 

363 

364 

367 

368 


\ I 


I C 


I. R. I I O I A. I. R. 


19^6 

A 

757 369 

1927 

P 

11 

470 

1926 

C 1240 

11 

J 

92 372 

II 

C 

62 

471 

If 

AX 1099 

«l 

P 

657 373 

1 '' 

P 

2 

474 

11 

A 698 

It 

P 

577 375 

1926 

AX 1108 

475 

II 

AX 1213 

M 

P 

661 376 

11 

C 

927 

476 

M 

P 430 

II 

C 10301 384 

11 

AX 

902 

478 

11 

AX 1158 

11 

J 

92 385 

1927 

C 

15 

479 

1927 

C 72 

11 

J 

146 386 

11 

P 

25 

480 

! II 

M 338 

II 

P 

547 389 

1926 

AX 1015 

483 

If 

A 63 

II 

P 

5.37 390 1 

1927 

P 

14 

486 

1926 

AX 1214 

It 

C 12281391 

II 

P 

41 

487 

1927 

A 59 

1927 

A 

2311393 

1926 

AX 

076 

488 

1926 

AX 1020 


1926 

9t 

1921 

1926 


1927 

1926 

y f 

1027 

1926 

t? 

1927 
1920 
1927 
1926 


1927 

If 

1926 

1927 


P 672 
C 1033 
AX 286 
J 100 
C 1236 
N 349 
P 53 
C 1232 
AX 1163 
P 142 
P 051 
.1 745 
S 66 
N 320 
P 7 
P 675 
714 
P 499 
A 722 
C 1225 
A 707 
P 618 
A 718 
AX 974 
A 656 
P 612 
AX 1160 
A 728 
J 111 
C 1051 
P 499 
P 695 
Af 1130 
J 155 
J 184 
N 22 
P 13 
A 590 
A 69 


394 
395a 
3956 
396 I 
398 

407 

408 

411 

412 

413 

414 

415 

416 

417 
423a! 
42361 
424 
426 
428 

430 

431 

432 

433 

435 

436 

437 
441 

443 

444 
446 
450 

452 

453 
455 

462 

463 
465 
467 
469 


1927 

1926 

1 y 

1927 

1926 

1927 
1926 


1927 

1926 

1927 


P G94 
C 16 
AX 767 
Ij 559 
.S’ 1 

AX 1019 
P 17 
AX 899 
C 1239 
AX 958 
J 158 
P 45 
J 143 
S 10 
P 52 


1926 

1927 

1926 

ft 

1927 
1926 
19-.^7 

II 

1926 

1927 

1926 

II 

1927 

1926 

1927 
1926 


.1 50 

A 35 
N 17 
-I 131 
AX 1199 
P 97 
P 461 
AX 1012 
C 54 
AX 934 
C 79 
S 18 
AX 947 
P 22 
M 47 
A 617 
AX 970 
C 69 
M 1211 
A 41 
AX 951 


480 

491 

494 

496 

500 

502 

503 
505 
511 

513 

514 
517 
520 

537 

538 

539 

543 

544 

545 

546 

547 

548 

550 

551 
554 
556a 
5560 
j64 
366 
567 
569a 

569 

570 

573 

574 

576 

577 

578 
5S0 


1927 

1026 


1927 A 

1926 S 
Too old 

1927 C 

1926 A 
” .AX 
»» O 
•• p 

J 

1927 C 
1926 PC 


C 81 
Af 1035 
P 605 
M 307 
A 764 
AX 941 
A 60 
S 216 


1927 

l’*2G 

1927 

1926 

It 

1927 

1926 

1927 
1 26 

1927 

1926 

1927 

ft 

1 '26 
1927 
1J26 


1927 

1926 


C 48 
A 540 
AX 971 
U 530 
P 349 
J 147 
C 65 
PC 109 
A 113 
AX 1083 
C 75 
J 97 
AX 978 
A 26 
AX 991 
N 28 
C 1230 
A 361 


O 

A 

AX 

P 

J 

M 

C 

Af 

J 

S 

AX 


13 

766 

71. 

44 

136 

185 

1231 

959 

156 

24 

977 


Af 1208 


1 
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i.c. I 

661a 

6816 

684 

586 

587 

588 
690a 
5906 

591 

592 
594 
601 
603 
604a 
6046 
60S 
60G 
606a 
6086 
611 
612 

613 

614 

615 
618 
621 
622 
623 
625 
629 
680 
632 
685 I 
087 
641 
643 

645 
647 

646 
050 

651 

652 

653 

654 

659 

660 

664 

665 


_^ 

1926 


1927 

1926 


1927 

1926 

1927 

1926 

1927 

1926 

1927 
1926 


1927 


1926 

1927 


1926 

1927 

1926 

1927 
1926 


1927 

1926 


1, 

O 544 
M 1001 
N 480 
if 1031 
A 53 
J 165 
J 138 
M 1159 
A 54 
M 1024 
A 28 
M 1144 
C 148 
M 1017 
C 51 
M 1127 
C 1089 
M 945 
P 561 
J 186 
P 519 
M 644 
C 1106 
M 1184 
P 642 
J 94 
M 1018 
S 25 
C 34 
P 43 
M 1029 
M 88 
C 30' 
P 49 
.S’ 16 

M 989 

P 6 

S 23 
P 569 
A 38 
C 1109 
A 767 
C 1120 
B 518 
C 1090 
B 513 
N 40 
B 517 


I I.C. 

666 

668 

669 

671 

672 

673 
676 
673 

684 

685 

687 

688 
1690. 
'691 1 
692 
G94 
697 

700 

702 

j7j03 

704 

705a 

7056 

706 

708 

710 

714 

718 

721 

722 
725 

727 

728 
730 
781 

735 i 

737 

738 

742 I 

743 

744 

745 

747 j 

748 I 

751 I 

752 
763 


A. 1. R. 

1926 C 1138 

1927 B 67 


1926 


192* 


1926 


1927 

1926 

1927 

1926 

1927 

1926 

1927 

1926 

1927 

1926 

1927 

tf 

1926 


1927 

1926 


M 1008 
B 634 
L 636 
B 627 
M 1060 
C 1185 
M 962 
C 1175 

M 1210 

B 525 
C 1190 
B 545 
C 1193 
N 19 
C 57 

B 699 
O 1180 
M 1146 
J 121 
L 615 
N 36 
M 942 
P 32 
C 1140 
P 9 
M 966 
N 15 
M 1026 
S 46 

3/ 988 
J 95 
A’ 107 
C 21 

3/ 1087 
B 612 
C 1133 
B 544 
J 139 
B 535 
J 145 
B 545 
3/ 60 

B 548 
L 582 
C 1207 


I I.C. 

754 

755 
757a 
7576 

759 

760 

761 

762 

763 
765a 
7656 

766 

767 
70S 

769 

770 

773 

774 

775 
780a 
7806 
781a 
7816 
783a 

7836 

785 

787 

789 

790 
792 

794 

795a 

7956: 

796a| 

7966* 

797 ! 

703 

800 

801 

804 

805 I 
809 
811 
812 ; 
614 
Hl7a; 
8176: 


A. I. <, 


1926 

1927 


1926 

1927 

1926 


1927 

1926 


1927 

1926 


1927 

1926 


1927 


M 1129 
C 25 
M 68 
C 82 
3/ 1122 
C 323 

PC 96 
C 1091 
B 523 
31 1145 
L 606 
B 578 
M 975 
A" 31 

L 604 
C 1101 
L 626 
3/ 1078 
L 618 
M 1011 
L 638 
M 1080 
J 88 
3/ 61 

L 624 
M 1003 
M 1005 
P 527 
M 900 
C 32 
L 464 
M 1059 
L 461 
1142 
L 460 
B 533 
P 397 
L 472 
Ji 551 
J 155 
B 555 
S 278 
B 540 
/ 110 
B 530 
L 443 
C 39 


819 

820 
822 

823 

824 

825 
832 
836 
838 
842 
845 

847 

850 

852 

853 
860 
871 
874 
876 
879 

882 

885 

888 

893a 

8936 

895 

896 

897 

916 

917 

918 

919 

920 

921 

922 1 
932 i 
933a 
93361 
934 I 
936ai 
'.,366: 
938 

940 

941 ! 

946 ! 

947 I 
9 -iS '■ 


i_A 

1926 


1927 

1926 

1927 

1926 

1927 

1920 


1927 

1920 


1927 

1920 


1927 

1920 

1927 

1926 


1927 

1926 


I. ti. 

L 444 ' 

B 40t) 
P 408 
L 438 
M 1183 
M 994 
M 144 
M 986 
C 89 
3/ 1045 
C 11 

3/ 1084 
M 1032 
J 116 
O 578 
M 62 
3/ IO 2 I 
O 547 
B 172 
C 84 
O 649 
C 1195. 
O 676: 
M 9531 
O 555 
3/ 944 
O 005 
O 561 
N 74 
O 553 
M 58 

O 552 
M 114G 
3/ 1017 
O 594 
M 1082 
3/ lOlG 
M 1071 
J 130 
/ 109 
M 1121 

M 112c 
B 34 

3f 1061 
J 190 
3/ 1068 
C 1173 


I I.C. 

950 ; 
951a! 
9516 

952 ' 

953 , 
'955 ! 
958 I 

960 ' 

961 ! 

973 ' 

974 I 

976 I 

977 

979 

980 

981 
983 
986 , 

988 

989 

992 

993 
995 i 
998 I 
lOOlj 
1003 
1006' 

IOO7I 

1008' 

loisi 

1015 ' 

1016 

1019 

1020 
1023 

1025 

1027 

1028, 

1029 

1031 

1032 
lUt’6 
103'i 
1038 
1041' 

1053 

1054 


l_A 

1926’ 


1927 


192G 


1927 

1926 

1927 


1926 

1927 

1926 

1927 

1926 


1927 

M 

1926 

1927 

1926 


1927 

1926 

1927 

1926 

1927 

1026 

1927 

1926 


1927 


1926 
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. I. R. 

"o ’eoi- 

M 1121 
O 556 
J 94 
O 557 
C 93 
M 97 
O 560 
C 1121 
B 564 
P 59 
J 146 
A^ 38 
C 87 
N 16 
3/ 1106 
N 25 
M 1109 
N 41 

M 1069 
J 113 
3/ 1038 
N 44 
iV 90 
AT 23 
C 1166 
N 37 

C 1214 
3/ 980 
C 1210 
B 30 
C 1215 
A' 18 
M 1104 
A* 82 

li 205 
M 1207 
AT 9 
R 214 
M 968 
R 198 
O 612 
U 192 
C 1113 
5’ 28 

N 49 
R 202 



1 

4 

6 

11 

14 

16 

16 

19 

21 

22 

26a 

266 

28 

81 

88 

87 

89 


1926 

It 

1927 
1926 


1927 

1926 

It 

1927 
1926 


1927 

1926 


M 1048 
R 211 
N 57 
B 208 
M 1081 
R 216 
N 60 
B 196 
M 1169 
N 10 
B 200 
3f 1141 
O 606 
M 1190 
O 616 
N 65 
3f 1117 


I.C. 


43 

46 

49 

66 

67 

60 

63a 

636 

65 

69 

70 
72 
74 

76 

77 

78 
80 


A 


1927 


1926 

1927 

1926 

1927 

1926 

1927 


1926 

ft 

1927 


I. R 


C 177 
C 41 


B 188 
P 89 
M 1143 
O 51 
M 1089 
O 23 
C 158 
S 60 
O 621 
3f 1146 
O 82 
S 90 
O 6 


I.C. 


81 

65 

86 

89 

92 I 
94 
97 
99 
101 
102 a 
1026 
104 
106 
109 
111 
113 
116 


A. 


1926 

1927 


I. R. 

J 114 
C 189 


1926 

1927 
Too 

1927 

tt 

1926 

1927 


A 

C 

A 

J 

S 

old 

S 

o 

J 

s 

o 

s 

p 

s 

c 


92 

114 

78 

181 

98 

45 

26 

105 

58 
17 

59 
87 
86 

1491 


I.C. 
124 : 
128 ! 
129 i 

136 I 

137 1 
140 I 

146 I 

147 I 
151 i 
154 
165 

156 I 
160 ' 
161 
162 
163 
lG4a 


A. I. R. 


1927 


1926 

1927 


1926 

tt 

1927 
1926 


i> 64 
S 77 
C 140 
S 294 

C 126 
C 109 
A 109 
C 102 
S 286 
C 1014 
B 31 
il 1178 
R 197 
L 482 
M 1176 
3f 1197 
n 191 


1.^. I 
’ 1646 ' 
165 i 
lG6a, 
1066 

172 

173 

176 

177 

178 
180 
161a 
1816 
183 

185 

186 ' 
187 

1188 , 


A. 1. K. 


1926 


1927 

1926 

ft 

1927 
1926 


1927 


J 104 
L 514 
R 204 

c 1077 

M 1177 
C 993 
3/ 96 

R 193 
O 618 
B 67 
J 185 
B 207 
C 1012 
B 246 
5 281 
P 96 

s 97 
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1926 Lahore 
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i:C. 


A.l.R. 


■iH9 19-20 

190 ' 1927 

191 1920 
193 
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FTJDti BENCH- 

Broadway, Addison and 

CoDDSTRBAM. JJ. 

Habib Son of Sadullah Khan -In the 
matter of. 

Criminal Case No. 1 of 1925 deoidea on 

C.. s. 260-H.ffh Court «». 

‘Ti:r^igCo"crt'ira‘c{u.ro{ Sra 

diolion to deal “““““'‘'T.q'I n’*qs’TpT)^ loU 
Ooutta, 10 Oal. 109 (P. C.) 29 All. 95 1,3 

* (b) Penal Code, s. 328^P«tl*‘:“««»" ” 

article regarding the decision of a case can be can- 

itmpU ^ 

The publioation of aa a'^iolo in ® 

wfetringtoa case whioh ^ roTay. 

amount to and ba tioated as oontemp . * . . .. 

(1900) V Q. B. 96) and 1922 Bom. 426K 

* * (o) Penal Code. e. 228 -Bfas<.»a 6 i« ^ 

meni on a decision of a case '*^ g 
casing a High Court Judge not deciding a case 

according to juatice i$ not. u offer- 

If re Jonable argiunent or “ law or 

ed against any iudioial act as contrary 
tbe lubUo %oll no Court could or would treat 

that aa contempt of Court, but it ® ? Hidh 

and serious contempt to accuse a 

Court of having decided a case 

the dictates of justice but in order to p door 

curry favour with others and to say tha rT:„h 

of justice (clearly including the aoor of 

Court) baa been oloaed against a particular 

munity. Any act done or pablished. oal^ 

oulated to bring a Court or a Jodge o 

into contempt, or to lower ita authority la a co^^ 

tempt of Court. Such contempt Court 

category oharactoriaed aa or and 

or a Jndire " R V. GraVs (1900) 2 Q. B. 36 ana 

In re Bead Httpijonson (1742) 2 Atk. 29^. 

The principle which is the toot of 
the oaeea in which parsons have been pun 


attacks upon Courts and interierenoes with the 
dae execution of their orders is not the purpose of 
protecting either the Court aa a whole or the in¬ 
dividual Judgea of the Court frotn a repetition ot 
them, but of proteoting the public, and especially 
those who, either voluntarily or by compulsion, 
ate subject to ita jurisdiction, from 
they will incut if the authority of the 
undermined or impaired. Rex v. Davies ^^6)1, 

K. B. 32 Foil. 

* * (d) Penol Coder a. 228—Tender of apology 
byaccuaed ts not a au/yrcientyustf/icaiion in a 
serious and grave case. 

It is most neoessatv that Judges should not 
only be impartial but their impartiality should be 
recognised by the public at large- Attacks u^n 
the Judges excite in the minds of the people a 
general dissatisfaction with all judicial determina¬ 
tions and whenever men’s allegiance to the law is 
60 fundamentally shaken, it is the most fatal ana 
dangerous obatruotion of justice calling out tor a 
more rapid and immediate redress than any other 
obatruotion not for the sake of the Judges P'*/ 
vate individuals but aa the channels by which 

the King’s justice ia, conveyed to {^e p^plc- 

[P. Ot u. 

The mere fact that an apology baa been tender¬ 
ed by the accused ia not a sufficient reason to 
secure for him impunity from punishment in a 
serous and grave contempt case. Bex v. Aimon, 
(1765) Wilmot’a Opinions 243, applied. 

Govt. Advocate —for the Crown. 

Broadway, J. —On bbe 13fch of July 
this Court -was moved by the Government 
Advocate to grant a rule against Habib son 
of Sayyad Sadullah Khan, as editor, printer 
and publisher of a daily newspaper known 
as the Siasat to show cause why he should 

nob be committed, or otherwise deaH with 
in accordance with law, for contempt of 
Court in respect of two articles published in 
the said newspaper on the 28th and 30bh of 
June 1925 respectively. As the arbioles 
complained of contained certain scandalous 
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matitier reflecr^io? on a .Tndge of this Courfe 

a'^ wpiH on tViPi f.ho Kule wa*^ 

i««:ne(l hv a Pivi^'on ‘R-^^nch of ^nnrt. 
The rnle Tva«i rofnmahio on th« 17f.h of 
thici mon^’h. On (^ahe ^aid 

Ha'^ih anp^arpf^ in ppr^nn an<l filet! an 
affi'!avifc in whJch h« c»-af;o«! f.hah ^■•her‘=* waa 
notihin?^ ohioof-.innahle in f;he arfc'olo pnh- 
H=:he<! in thf' i^cne of fche 2Rhh nf Time and 
that the article in the i^cne of the 30th of 
.Tune 1925 had been pnhli'^hed during hi^; 
absence from Tjahore but admits hi«^ legal 
re'^pon'^ihilitv for the ‘=ame. He further 
admits that in this latter article there are 
"expression^, words and sentences ” that 
are "unfortunate" and of which he felt 
"ashamed.” He goes on bo cay ; ” It is 

my duty to withdraw the same and apolo¬ 
gise which I hereby do and express heart¬ 
felt and sincere regret for the same.” He 
concludes bv saying as follows : — 

XTndefended as I am, I leave myself 
entirely at the mercy of this Hon’ble 

Court." 


It will be seen that no obiecbion has 
been taken to the jurisdiction of this Court, 
tt is, therefore, unnecessary to discuss this 
point at any length. The authorities on 
the subject have been carefully examined 
by me and I am satisfied that this Court 
as a Court of Record has jurisdiction to 
deal summarily with contempts of this 
nature. In this connection reference may 
be made to the case of Surendra Nath 
Baneriee v. Ch^rf and Judges of the 

Bigh Co^irt at Fort William in Bengal (1’) 
and the remarks of their Lordships of the 
Privy Council In the matter of Sashi Bhxi- 
Shan Sarha'^hicary (2). 

Further having regard to the decisions 
in R. V. Gray (3^ and In re Safifahodha 
Ramchandra Adahaddi (4^ there can be no 
doubt that the publication of an article re¬ 
ferring to a case which has been decided 

may amount tO| and be treated as con¬ 
tempt. 

The next question for determination is 
whether the articles complained of, amount 
to co ntempt, J^ud before proceeding further 

(1) nfiS4) 10 CM. 109=10 1. A. ITl^SacTlTi 
(P. n.). 


(2) (19071 29 All. 95=34 I A 41=4 A Tj .7 lU 
—17 M L J 74=9 Bom. Tj. B. 9=11 C. W. N 
273=5 C. L. J. 130=2 M. L T. 1=5 Gr. L. J. 152 
( ^ 


(31 (19001 2 O. B. 30=69 ti J. Q. B. 502=82 Ij 
T. 534=64 J. P. 484=48 W. H. 474=16 T L b' 
305. 


(4) 1922 Bom, 426=47 Bom. 76=24 Bom L R 
928=23 Gr. L. J. 644. ' ’ ‘ 


it is material to state the circumstances 
under which these articles came to be 
pnbl?=bed. Certain riot® had taken place 
in T)^1hi and nine Muhammadans had been 
found guilty of having been concerned in 
the sfi’d rtoh'ng and bad been convicted 
and sentenced. Their apneals had been 
dismissed by the learned Sessions Judge 
and they had moved this Court on the 
revision side for re-consideration of their 
case. This revision came up as a petition 
before Mr. Justice J^afar Ali on the 26th 
June 1925. After hearing the learned 
Counsel for the petitioners Mr. Justice Zafar 
Ali dismissed the petition in limine. As 
stated above this was on the 26th of June 
1925 In the issue of the Sia'int news¬ 
paper dated the 28th of June 1925 appeared 
an article referring to this case. It is 
headed : "The noted Delhi Affray Case; 
Heavy punishments to nine Muhammadans, 
Appeal of the oppressed Muhammadans 
dismissed.” In the course of this article 
the decision of the Hon’ble Judge was 
referred to as having been arrived at "has¬ 
tily.” The argument of the learned Counsel 
for the petitioners was given, or purported 
to be given, in considerable detail. Sur¬ 
prise was expected at the circumstance that 
the extraordinarily able arguments advanc¬ 
ed by the learned Counsel had not achieved 
success. The article shows a certain want 
of knowledge on the part of the writer, for 
instead of "a revision" the matter before 
the Court is described as an "appeal." 
Although the language employed is a little 
unhapp'’, Vad matters stopped there no 
notice would have been taken of the article. 
It-ha®, however, a bearing on what followed, 
for in the is<?u 0 of the Sia^at newspaper 
dated the 30th of June 1925 appeared a 
leading article. This was headed as fol¬ 
lows : "/nsa/ Jcvsh be iltifati. Ek khush- 
amadi Judge ka na wajih faisla," which 
has been translated in the translation filed 
with the application as "Indifference result¬ 
ing in injustice. Improper decision of a 
parasitic Judge." The learned Government 
Advocate has suggested that a more appro¬ 
priate translation of the word **khush' 
amadi ' would be "sycophantic.” This 
article was read at length by the learned 
Government Advocate and it is not neces¬ 
sary to read it again. It contains expres¬ 
sion**. words and sentences which have been 
described by Habib in his affidavit as "un¬ 
fortunate,” and he has further stated that 
he is ashamed of them. As a matter of 
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faot there can be no doubt from a perusal 
of this article that it is a very grave and 
serious contempt of this Court. The innU' 
endo is clearly that which is contended for 
by the learned Government Advocate and 
(put briefly it accuses a Judge of this Court 
lof having decided the case under comment 
inot according to the dictates of justice, but 
in order to please and curry favour with 
others. It further says that the door of 
justice (clearly including the door of this 
Court) has been closed against Muhamma¬ 
dans in the Punjab. 

As was pointed out in B. v. Gray (3) by 
the Lord Chief Justice Bussell. “ Any act 
done or writing published, calculated to 
bring a Court or a Judge of the Court 
into contempt, or to lower its authority is 
ia contempt of Court." And this class of 
contempt belongs to the category which 
[Lord Hardwicke, L. C., in In te. Head and 
^.uggonson (5) characterised as " scandalis¬ 
ing a Court or a Judge.*’ There can be no 
doubt that the article now under considera¬ 
tion falls within that category and does 
scandalise the Court and a specific member 
of this Court. Doubtless Judges and 
Courts are alike open to criticism, and if 
reasonable argument or expostulation is 
iOffered against any judicial act as con- 
Itrary to law or the public good, no Court 
Icould or would treat that as contempt of 
jCourt." As stated above, however, Habib 
has not suggested that this is not contempt 
of Court, nor has he claimed that this 
article falls within the right of public cri¬ 
ticism. In Hton V. Davies (6) Justice Wills 
made the following remarks:—“ What then 
is the principle which is the root of and 
underlies the cases in which persons have 
been punished for attacks upon Courts and 
interferences with the due execution of 
bheir orders V It will be found to be, not 
the purpose of protecting either the Court 
* a whole or the individual Judges of the 
hurt from a repetition of them, but of 
. rotecting the public, and especially those 
iWho, either voluntarily or by compulsion, 
Te subject to its jurisdiction, from the 
oisohief they will incur if the authority of 
I ho Tribunal be undermined or impaired. 

There can be no doubt that it is most 
necessary that Judges should not only be 
impartial but that their impartiality should 
be recognised by* the public at large and 


(6) (1742) 2 Atk. 291. ^ _ 

(6) (1906) 1 K. B. 22=^76 L. J. K.. B. 104 
S. W. B, 107s22 T. L. B. 97. 


==98 Ii. 


as pointed out by Chief Justice Wilmot 
in Rex v. Aimon (7) " attacks upon the 
Judges excited in the minds of the people 
a general dissatisfaction with ail judicial 
determinations and whenever men’s alle- 
gianoe to the laws was so fundamentally 
shaken, it is the most fatal and dangerous 
obstruction of justice calling out for a more 
rapid and immediate redress than any other 
obstruction not for the sake of the Judges 
as private individuals but they are the 
channels by which the King’s justice is 
conveyed to the people.’’ Having regard 
to these remarks there can be no doubt 
whatever that this article amounts to a 
very serious contempt, and one calling for 
prompt and efficient action. The learned 
Government Advocate urged that the con¬ 
tempt committed by Habib in this case 
was of such a serious nature as called for 
exemplary punishment. He urged that the 
mere fact that an apology had been tender¬ 
ed was not a sufficient reason to secure 
for Habib impunity from punishment. In 
Surendra Nath Banerjee's case (1) a very 
full apology had been tendered nevertheless 
he was sentenced to imprisonment. In R. 
V. Gray (3) again a very full apology was 
made at the first possible opportunity. 
Gray was, however, sentenced to pay a fine 
of £100 and £25 as costs. According to 
the affidavit filed by Habib, he was away 
from Lahore at the time when this parti¬ 
cular leading article was published. In 
addressing the Court he stated that he was 
a stout supporter of Hindu and Muslim 
unity, but that unfortunately among his 
employees there was one who did not see 
eye to eye with him and that it was this 
person (unnamed) who bad taken advantage 
of his temporary absence from Lahore and 
had published this leading article. It 
appears, however, that this particular em¬ 
ployee has been in Habib's employ for over 
a year. Further, the affidavit showed that 
Habib returned to Lahore on the morning 
of the 2nd July. Ho had not, however, 
brought to our notice any issue of his paper 
in which he repudiates this leading article 
or in any shape or form expresses his regret 
at its contents. In these circumstances 
the faot that be was absent when the 
article was published does not, to any 
material extent, relieve him from the 
serious responsibility that rested upon him 
as the editor, printer and publisher of the 
newspaper in question. 1 take into account 

(7) (1766) WUmot ’0 opiaiooB, 248, 
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the fact that this is the first occasion that 
this Court has been compelled to exercise 
this particular jurisdiction, and further I 
also bear in mind that Habib has tendered 
an apology in his affidavit and has made 
that apology a much fuller one in address¬ 
ing the Court. Nevertheless I think the 
scandalous nature of this article calls for 
punishment that shall be a deterrent not 
only to the offender in this case but to all 
others and I, therefore, direct that Habib 
be imprisoned for a period of one month 
(simple) and do also pay a tine of Rs. 1,000 
and a further sum of Rs. 100 as costs of 
these proceedings. He will remain impri¬ 
soned until the tine and costs are paid. 

Addison, J.— I concur. 

Coldstream, J, —I concur. 

Accused convicted. 
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Zafar Ali and Jai Lal, JJ. 

Hari Singh and others —Convicts- 

Appellants. 

V. 

Emperor —Respondent. 

Criminal Appeal No. 665 of 1925, decid¬ 
ed on 12th September 1925, from the 
order of the S. J., Ferozepore, dated 18th 
May, 1925. 

Penal Code^Se. 148 and 302— of ftve 
pertons intending to defend a water-head and armed 
with deadly wcapone and ready to strtke if any 
body comes in the way is an unlawfu' assembly 
and all arc responsible if any one of them strikes 
a fatal blow. 

Where five persons assembled at the water.head 
to take water by force and armed themselves with 
deadly weapons to strike and vanquish anybody 
who should stand in their way and prevent them 
from aooomplisbtng their purpose. 

Held that they constituted an unlawful assem¬ 
bly and became guilty of rioting when they used 
their deadly weapons in 'pursuance of their com¬ 
mon object, and further that as every one of them 
knew that these weapons were likely to be used 
with deadly effect, they were all responsible if any 
one of them indicted a fatal injury. A. 1. R. 1926 
Xjah. 49 Dist. 

Moti Sugar and Bal Mokand Vaid _for 

Appellants, 

Ves Baj Sawhney —for Respondent. 

Zafar Ali, J. —The two brothers Hari 
Singh and Indar Singh and their unde 
Sher Singh have been convicted by the 
Sessions Judge of Ferozepore of the mur¬ 
der of one Jaimal Singh Jat and along with 
two others, namely, Sawal and Ganesha, 


they have further been convicted of rioting 
under section 143, Indian Penal Code. All 
five have filed a joint appeal through 
Mr. Moti Sagar and the case is also before 
U3 under section 374, Criminal Procedure 
Code, for confirmation of the capital 
sentence passed upon Hari Singh. 

The first three appellants are Kumhars, 
potters by caste but are agriculturists 
by avocation. Of the remaining two, Sawal 
IS a Bagrt Jat, and Ganesha a Bania. They 
are all residents of the village Mithri, Dis- 
tnet Ferozepore. All these appellants set 
up aUbts, but produced no evidence whatso¬ 
ever and thus left the prosecution evidence 
quite unrebutted. Their Counsel could do 
no better than to urge that the prosecution 
evidence was unreliable, and he advanced 

nn? appellants could 

not be held guilty of rioting because they 

fought m defence of their right to use the 
water of which they were already in pos¬ 
session and further contended that ^the 

murder was not established 
a amst any one of the appellants who have 

that offence. But he 

suDDort^lf material on the record in 

law that questions of fact or‘ 

an^ as win raised and argued before us. 
and as will presently be shown he failed to: 
make out any of his points. 

fatal event given by 

suimLised 

about October 1924 at 

7) Singh (P. W. 

Singh (P W 8)^ Chand 

tion of his ^id Nn 

area when thp fl about 5 bighas in 

sudden ^ J’ ceased all of a 

Singh who ® ^*^om Hari 

ball a mila^^^ water-head about 

effect:—"We following 

■» - SS3 

Bhaggu Singh 

Wayaman u Vil Strs 

followed Hayal Saudagar 

from a nefphK^, 

would hapuen a what 

water-heid he 

into Hari Sinoh’ water diverted 

appelfants ;ele stand‘“®.l^^- 

Chhavis. Daval there armed with 

y Singh asked them why 
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they bad diverted his water. Hari Singh 
replied “we have stopped your water. We 
do not care whether it is your burn or not. 
Take it if you can." 

Dayal Singh proceeded to reopen his 
channel whereupon Ganesha struck him on 
the head with a chhavi and next Sawal 
strnok him with a chavt. At this stage 
Jaimal Singh, brother of Dayal Singh, who 
had come up from his field near there, 
interfered on behalf of his brother and 
shouted to the appellants not to strike his 
brother. Thereupon Hari Singh struck 
Jaimal Singh on the head with his Chhavi 
and then Indar Singh inllioted a chhavi 
blow on his head. Jaimal Singh dropped 
down and as he did so Sher Singh struck 
him on his left arm with a chhavi. 

The above version was given in the first 
information report and was supported by 
all the eye*witnesses who appeared in the 
witness box, and the learned Sessions 
Judge came to the conclusion that it was 
substantially true. Further, there was the 
evidence that it was Dayal Singh’s turn to 
the use of the water and that the appel¬ 
lants had not even a shadow of a claim to 
take the water at that stage. The appel¬ 
lants made no attempt to refute even this 
point. Their Counsel in the Court below 
contented himself with urging :— 

(1) that the eye-witnesses were unworthy 
of credit because they were all connected 
with each other and Sahib Singh Lambar- 
dar (P. W. 13); 

(2) that there was an unnecessary delay 
in making the first information report; 

(3) that an inference unfavourable bo the 
prosecution should be drawn from their 
failure to produce two of the eye-witnesses, 
namely, ICaram Singh and Wayaman; and 

(4) that the prosecution story was in¬ 
herently improbable. 

The learned Sessions Judge in his judg¬ 
ment considered all these contentions and 
overruled them for reasons which appear to 
us bo be unanswerable and which we do 
not consider it necessary to repeat here. 
Bub he accepted one contention, viz , that 
the attack on Jaimal Singh was" nob made 
in pursuance of the common object of the 
unlawful assembly and that therefore only 
those members of the assembly who actual¬ 
ly made the assault upon Jaimal Singh 
were responsible for it and nob tbe rest. 
There is no appeal from his order acquit¬ 
ting Sawal and Ganesha of the charge of 
murder aad therefore we need not express 


any opinion with regard to the validity or 
otherwise of this conclusion of the learned 
Sessions Judge, bub wo agree with him that 
the prosecution version is substantially 
true and that the defence have entirely 
failed to show that that evidence was un¬ 
worthy of belief. Fiom the facts thusi 
established by the prosecution it follows] 
that the five appellants had assembled at 
the water-head to take water by force and 
had armed themselves with deadly weapons 
to strike and vanquish anybody who should 
stand in their way and prevent them from 
accoplishing their purpose. This being so, 
these five men constituted an unlawful as¬ 
sembly and became guilty of rioting when 
they used their deadly weapons in pursu¬ 
ance of their common object. Further, as 
every one of them knew that these weapons 
were likely to be used with deadly eiiacb, 
they were all responsible if any one of 
them inflicted a fatal injury. 

The mainstay of the defence was a 
judgment of a Division Bench of this 
High Court reported in the Criminal 
Law Journal, 1924, at page 625 {Bhag 
Singh v. Emperor (1)) which was relied 
upon and referred to before the Ses¬ 
sions Judge and again before us; bub 
that was quite a converse of the present 
case. The distinguishing features are that 
there in the first place the water was 
diverted in the bona fide belief that the 
turn of the m^n who had been taking the 
water had expired. Secondly, it was next 
the turn of the man who diverted the 
water, and thirdly it was tbe latter who 
was attacked first and had received injuries 
before he shot his assailant and killed him. 
In the present case Dayal Singh was entitl¬ 
ed to irrigate the whole of his fields of five 
bighas but be had hardly irrigated two 
bighas when the water was diverted. 
Thus it was wrongfully diverted before 
time and by a person who had no right to 
take the water at that stage, as the turns 
of several others intervened between his 
turn and that of Dayal Singh. 

It is clear from what has been stated 
above that tbe appellants at first made a 
preparation for an attack and subsequently 
resorted to force to carry out their wrong¬ 
ful purpose. The common object of the 
assembly undoubtedly was to defend by 
use of violence their act of diverting the 
water which was a wrongful act Tbe 
amount of violen ce that they all intended 

(1) A. I. R. 19J6 lah. 49, 
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feo use or knew would likely be used is to 
be inferred from the nature of the weapons 
With which they came armed. As they all 
knew that the weapons would be used and 
that if used mortal injuries would very 
likely be indicted, every one of them who 
joined the assembly with that guilty know¬ 
ledge was liable to be held responsible for 
the use of those weapons by any of them. 
The argument that the appellants were not 
the aggressors because having already taken 
possession of the water they were entitled 
to resist by force any attempt to dispossess 
them thereof is obviously fallacious, because 
having no right to take the water at that 
time their act of diverting it was wrongful 
and quite unjustified and the rightful 
person was entitled to recover what be had 
lost by a wrongful act. Further there is 
nothing to show that the appellants had 
any reason to apprehend any injury at the 
hands of Dayai Singh, nor is there any¬ 
thing to indicate that Dayai Singh and his 
brother made any show of criminal force. 
It was, therefore, a very wanton attack 
that the appellants made to restrain Dayai 
Singh from diverting the water to his held, 
and to chastise his brother for raising a 
voice on bis behalf. We therefore come to 
the conclusion that Hari Singh, Indar 
Singh and Sher Singh have rightly been 
held guilty of the murder of Jaimal Singh. 


We may here refer to another contention 
of the learned Counsel for the appellants 
which, it appears, bad not been raised in 
the Court below. The prosecution evi¬ 
dence was that Hari Singh and Indar Singh 
inflicted one chhavi blow each on the bead 
of the deceased, but the medical witness 
after describing two injuries on the head 
stated that both were practically the result 
of a single blow. On the strength of this 
opinion of the medical witness the learned 
Counsel contended that the deceased 
received only one Chhavi blow on the head, 
that it could not be said which of the two 
appellants Haii Singh and Indar Singh 
dealt that blow, and that therefore neither 
of them could be held responsible for it. 
We have already held that all the appell¬ 
ants who were armed with Chhams and 
attacked the deceased were responsible for 
his death and this contention therefore 
falls to the ground, but we may point out 
with regard to it that the police officer who 
arrived at the spot and examined the body 
of the deceased found two wounds on ^ 
bead and noted their lengths m the mnuost 


report as well as in the statement of inju¬ 
ries which he prepared on the spot. The 
medical witness also did not positively 
state that theie was only one injury on the 
head and we are unable to understand 
what he meant by saying that the two 
injuries were practically the result of a 
single blow. 

As regards the capital sentence, we are 
of opinion that Hari Singh who was evi¬ 
dently the ring-leader well deserves it, and 
that the lesser punishment would not meet 
the ends of justice in his case. We, there¬ 
fore, dismi'Ss the appeal of all the convicts 
and confirm the sentence of death. 

Appeal dismissed. 
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Abbul Raoof, J. 

^uta Sitigh and others —Defendants- 
Appellants. 

V. 

Jagu and others —Plaintiffs—Respon¬ 
dents. 


Second Appeal No. 2680 of 1923, decided 
on 8th April 1924, from a decree of the 
Addl. Dist. Judge Lahore, dated 1st June 
1923. 


Punjab Tenancy Act, ss. 50 and 73 (3)— Jqj. 
posseaeion oj occupancy holding by tenant's heirs 
against landlord is cognizable by Revenue Court. 

A suit for poaaeasioa of occupancy holdinc 
against landlord by the heirs of the oocupanov 
tenant is cognizable by a Revenue Court and a 
Civil Court has no jurisdiction to entertain it A 
I. B. 1924 Lah. 539 Foil. * 


Judgment.— The facts giving rise to 
this second appeal are few and simple 
Moti was the occupancy tenant of the land 
in suit He mortgaged it to Kishen Singh 
and others. The defendants as proprietors 

brought a suit for the cancellation o* the 

mortgage and succeeded in getting a decree 
in the execution of which they obtained 

possession of the land in disnnfA 

6th of June 1916. On the deaV of Moti 

his sons brought the present suit for possi 
Sion. One of the pleas raised in defence 

was that the suit was cognizable W ® 

Revenue Court and a Civil Court had no 
jurisdiction to entertain it. The Trial 
Court held that the suit was cognizable bv 
a Civil Court and granted a decree for 
possession. That decree has hllo „ 

firmed by toe Additional D^iot jSdg^rf 
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Lahore. The defendants have consequently 
nreferred thi<^ second appeal. 

I On the question of jurisdiobiontho Full 
Bench decision in Alchcur ffwssain v. Ka.ra?7i 
Dad (1) appears to be conclusive, tinder 
similar circumstances in Mahindar Singh 
V. Allah Ditta a Division Bench of this 
Court on the 19bh of November 1923 de¬ 
cided following the ruling in Akhar Hussain 
V. Karam Dad (1) that such a suit was 
cognizable by a Revenue Court. 

I, therefore, accept this appeal and acting 
under s. 100 (3l of the Punjab Tenancy 
Act direct that the decree passed by the 
Civil Court be registered in the Court of an 
Assistant GoUeotor, first grade. I make no 
order as to costs. 

Appeal accepted. 

(1) (mSl 90 P. R. 1918 CP. B.). 

(2) A. I. B 10^* Bah. 539. 
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Tax Lab, J. 

Dhanpat Bai —Decree-holder—Appel 


lant 


V. 


Gopal Kaur -Objechor—Ke^ponaent 

MHo First Appeal No. 3106 of 1924, 
aeoiaed on bbo 6fch Mav 1925 againsb bbe 
order of the Sub-T., First Class, Lahore, 
dated 31sb OcbobeT 1911. 

(al Custom (Punjab)^Alienalion^Siatus of 
males and ferywUs is dtfitinct^AUenations by 
males cannot be contested by females. 

°lo tblTof “ prop^irto^ifone 

?mporUat .im^reaca is ‘^at females ^ro uot 

ordinarily oafeibUd to oonto-it ftlienation^made by 

(u\ n4^isi P n fi BO—Prop^jriv in the hand$ of 
mother derivina'title by virtue 

attached for d^’bts of previous male holder custom 
(Punjabi. 

The estate in the bAnda o! the mother of a 
deceased pro orietor who derives 

of bar marrlace in the family is liable to attaon 
ment for payment of debts inourted by a previous 

male holder of the estate. 

Custom (Punjab —Femnle derivinq Utle by 
virlL of marriage U not a reverewMr of decease^. 

^rtSTIela?: U act 'Tr’ev^reione. of the doeeased. 
B9 P. B. 1915 : 19 P. B. 1918 Appt. 

Badri Dass—(or Appellant. 

Ohulam Mohy-ud-Din-lot Respondent^ 
Judgment.—A suit was instituted 
against one Udham Singh for recovery of 


Rs. 13,633. Udham Singh died during 
the pendency of the suit and his ?on 
Balwant Singh was substituted as defen¬ 
dant. Balwant Singh also died and bis 
son Harmohan Singh was substituted in 
his place. Harmohan Singh also died and 
Sardarni Gopal Kour widow of Balwant 
Singh and the mother of . Harmohan Singh 
was substituted as defendant and a decree 
passed against the estate of the deceased 
Udham Singh. When the decree-holder 
attempted to execute the decree by the 
attachment of the property in the hands of 
Sardarni Gopal Kaur, he was met by an 
objeotion by the lady that the estate, not 
being charged with the debt of Udham 
Singh, came to her in her own rights as a 
reversioner and could nob, therefore, be 
attached in execution of the decree. Reli¬ 
ance was placed on Jagdip Singh v. Bawa 
N^arain Singh (1) and on Bur Ghand v. 
Gopal Kaur (2'). The learned Subordinate 
Judge upheld the objection of Sardarni 
Gopal Kaur and dismissed the application 
for execution of the decree. The decree- 
holder appeals bo this Court. 

It is contended on behalf of the decree- 
holder that the judgment in Bwr Chand v. 
Gopfiul Kour (2) nob being inter partes, is 
nob res judicata and that Jagdip Singh v. 
Bawa Iflarain Singh (1), is distinguishable 
from the present case because in that case 
the property sought to be attaohed was in 
the hands of reversioners and the widow is 
not a reversioner. A widow, the learned 
Counsel says, does nob claim through any 
common ancestor bub derives her interest 
by virtue of her marriage with the judg¬ 
ment-debtor and it is, thorefora. claim¬ 
ed that the present case is governed 
by Bhambul Devi v. Narain Singh f3), 
in which it was held that “ where a male 
proprietor governed by Customary Law has 
contracted a debt, in respect of which a 
simple money-decree has been passed 
against him, and thereafter has died leaving 
ancestral landed property, which has come 
into the possession of his widow on the 
usual life-estate, such property is liable to 
be attached at the instance of the deceased 
proprietor’s judgment-creditor in execution 
of his money-decree.” In that case Jagdip 
Singh V. Karain Singh {It was cou'idcred 

(1) (1919) 4 P. B. 1913=178 P. B. R. 1912= 
160 P. W. B. 1919. 

(21 (1919) Case No. 83fi of lOlO. 

(3) (1916) 89 P. B. 1015=103 P, W. R 1015= 
8 P. L. B. 1916. 
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and di'tinguishod and tho question was 
propounded whether the widow was to be 
considered the next holder as the term was 
used in the 1913 ruling and the following 
answer was given : — 

“The tenure of the widow is very difficult 
from that of the reversioner both in its 
nature and in its origin. The widow’s life- 
tenure originated in her right to mainten¬ 
ance but though originally her right was 
one only of maintenance which in course 
time became a right to the enjoymert of 
of the whole estate, whether it exceeded 
her needs or not, it is not now disputable 
that her right is to the whole estate. 

That right she derives from her marriage; 
she is her husband's representative and 
so far has this principle been carried 
that in many tribes she represents her 
husband even in collateral succession. 

Had her husband remained in existence 
he could not have resisted attachment of 
bis property. How then can bis widow 
who derives all her right from her husband, 
claim a privilege which her husband did 
not enjoy.” 

On these grounds it was held that the 
property was attachable. 

The learned Counsel for the respondent 
has relied upon Mikor v. Chhajii Bam (4) 
in addition to the ruling already referred 
to. In that case the rule laid down in 
Jagdip Singh v. Bawa Narain Singh (1) 
was re-affirmed. LeRossignol, J.i who was 
one of the Judges, who sat on the Full 
Bench in Mikor v. Ckhaju Bam (4) doubted 
the desirability or utility of laying down 
the abstract proposition contained in Jagdip 
Singh v. Bawa Narain Singh (1) and was 
of opinion that the earlier ruling was 
misleading in that it laid down one univer¬ 
sal principle and appeared to hold that all 
the incidents of the tenure of a male owner 
of ancestral landed property had been 
exhaustively ascertained. But finally he 
agreed W’th the opinion of Chevis, J., who 
agreed with the earlier judgment. Bhambul 
Devi V. Narain Singh (3) which is also a 
judgment by LeRossignol, J., was not 
referred to in Mikor v. Ckhaju Ram (4) ; 
probably that was not necessary. The 
status of a female heir in the Punjab is 
quite different to that of the male proprie¬ 
tors ; one important difference is that 
females are not ordinarily entitled to con¬ 


test alienations made by males, see Z&nab 
V. Shah Naioaz Khan (5). 

The learned Counsel for the appellant 
relied also on Kishen Singh v. Bahmat Bihi 
(6) in which it was held that as *a daughter 
is not an agnate and derives her title not 
from the common ancestor but from her 
father...she represents her father and his 
estate in her hands is liable for bis debts.” 
Jagdib Singh v. Bawa Narain Singh (1) was 
d’stirguished in that case also. On the 
strength of these judicial pronouncements 
it is claimed on behalf of the appellant that 
the estate being in the hand^ of the mother 
of a deceased proprieto-, who cannot be 
called an agnate and, who derives her title 
by virtue of her marriage in the family is 
liable to attachment in payment of debts 
incurred by a previous male holder of the 
estate. The learned Counsel for the re¬ 
spondent sought to distinguish the authori¬ 
ties relied upon on behalf of the appellant 
on the ground that the original debtor in 
this case was Udbam Singh and that bet¬ 
ween Udham Singh and Sardarni Gopal 
Kaur two male heirs, i.e,, Balwant Singh 
and Harmohan Singh intervened and that, 
therefore, Musammat Gopal Kaur stepped 
into the shoes of her husband and her son 
respectively and further that by virtue of 
Jagdip Singh v. Bawa Narain Singh (1), 
the estate not being attachable in the 
hands of Balwant Singh and Harmohan 
Singh in payment of the debts of Udham 
Singh, it was equally not liable to attach¬ 
ment in the bands of the person, that is 
Sardarni Gopal Kaur who represents them. 
At first sight this contention seems to be 
plausible one but, in my opinion, there is 
no force in it. The real question to be 
decided is whether the person, who is in 
possession of the estate and who objects to 
its attachment is a reversioner, that is whe- 
ther she derives her title from the common 
ancestor of herself and the judgment-debtor. 
This cannot be predicated about any female 

nrifi h* derived her 

^ virtue of her marriage in the family 
of the deceased holder of the estate, and 

made by the fact that the son and the 

of Udha m Singh inherited the 

P. L. B. 1913= 

(6) (1918) la p. B. 1918 


(4) (1919) 17 P.B. 1919=6 P. W. B. 1919 (P.B.). 
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proparby before ib came into possession of 
Sardarni Gopal Kaur. 

I, therefore, accept this appeal, set aside 
the order of the learned Subordinate Judge 
and hold that the land left by TJdham 
Singh and in the hands of Sardarni Gopal 
Kaur is liable to attachment and sale in 
exeonbion of the decree against the estate 
of Udham Singh and I remand the case to 
the learned Subordinate Judge with direc¬ 
tions to proceed with the execution of the 
decree in accordance with law. 

Appeal accepted. 


A, 1. R. 1925 Lahore 9. 

Harrison, J. 

Kishen Chand —Complainant- 

Petitioner. 

V. 

Nanak Chand —Respondent. 

Criminal Revision Petition No. 424 of 
1925, decided on 8bh May 1925 against the 
order of the S. J., Lahore, dated 20bh Feb¬ 
ruary 1925. 

(a) Criminal P. O., 8. 617—C?ot<rt can pas# order 
under s. 617 at or after the passing of Judgment. 

Ko order oan be paa^ed under a. 517, Cr. F. G. 
until the case ia oonoludod. After that, and with¬ 
in a reasonable time, the Magistrate, who heard 
the case, is empowered to act. He may do so at 
the time of pronouncing his order or later. It 
cannot be laid down that an order under s. 617, 
Or. P. O. oan only be pjssed in fivour of a person 
from whose poasession the property was recovered. 

[P. 9 O. 2]. 

(b) Criminal P. C., a. 517— Appellate Court 

holding that trial Court has no jurisdiction under 
s. 517 cannot exercise powers s. 520. 

Where the appellate Court holds that tho Magis¬ 
trate had no jurisdictioa under s. 517. it cannot 
Bay that it itself had jurisdiction under s. 520, as 
such jurisdiction could only arise from an order 
legally passed under a. 517. [P. 9 C. 2]. 

D'lrga Has—for Petitioner. 

Anant Ram —for Respondent. 
Judgment. The facts of this case are 
that on tho 9bh of October 1924 Lala 
Shankar Das discharged one Miraj Din, 
who was sent up for trial under s. 411. 
Indian Penal Code, the allegation being 
that he had received certain gold bangles 
stolen from one Kishen Chand. These 
bangles wore recovered from Nanak Chand, 
with whom they were pawned. On tho 
following day, tho 10th, Orf-ober, this man 
Nanak Chand applied for uu or let under 
B. 617, Or. P. C., and asked to have the 
bangles returned to him. On this the 
Magistrate passed an order on the 24th 
1920 Ii—2 


of October 1924 that the bangles should 
be returned bo Lala Kishen Chand " to 
whom they belong and from whom they 
were stolen.’* The order oonbinnod as 
follows: “ They cannot be returned bo 

the applicant who was the moregaAoo of 
the stolen property.” From this order an 
appeal was presented to the Sessions 
Judge, who held that the order passed 
by the Magistrate under s. 517 was ultra 
vires. He followed Ahdul v. Ghulam 
Muhammad (1), in which it was held, that 
an order under s. 517, which cannot be 
made before the final order in the case is 
passed, oan equally not be made after, and 
must apparently be contemporaneous. 
While holding that the Magistrate had no 
jurisdiction under s. 517, the Sessions Judge 
held that he himself had jurisdiction under 
s. 520, and overlooked the fact that such 
jurisdiction could only arise from an order 
legally passed under s. 517. He directed 
that the bangles be restored to Nanak 
Chand, from whose possession they had 
been recovered. From that order this ap¬ 
plication for revision has been presented. 

With all respect to the learned Judge, 
who delivered the judgment reported as Ab~ 
dul V. Ghulam Muhammad (1), I cannot 
agree with the view taken by him. In 
Sohoni’s Commentary at page 1081 there 
is a paragraph headed “order ought nob he 
made before the conclusion of an enquiry 
or trial* , a self-evident proposition as tho 
words of the section say “when an enquiry 
or trial is concluded.” Half way down the 
paragraph, the words occur “he (the Tklagis- 
trabe) must make the order at the time 
of passing judgment.” and the autho¬ 
rity quoted in support of this further 
dictum is Rash Mohun Qoshamit v. Kali 
i^alh Raha (2). Now, this ruling dealt with 
s. 132 (a) of Act VIII of 1869, which ran 
as follows: 


“ Whan a trial in any Criminal Court 
is oonoluded the Court at the time of 
patsing judment may pass such an order.” 

The important words of the section are 
“at the time of passing judgment.” Those 
words were omitted from the present Code 
presumably for very good reasons and 
when a distinct provision of this nature 
is excluded from the corre'^ponding section 
of the amended Act, such exclusion can! 
only moan that the restriction is removeclj 
and that such orders are nob confined t(J 


(1) 1924 Lab. 261=4 Dab, 460=26 Or. L. J. 84 . 

(2) 19 W. B.,0r. 9. 
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orders passed afc the fitme of prononncin^ 
judgm'^nti or passinj’ the final order, and 
embodied in such final order or judgment. 
Counsel for the respondent then contends 
that an order giving him possession would 
have been legal but that an order giving 
poss;escion to the man. who was found to 
he the owner, was illegal. He al^o contends 
that because the order of discharge does 
nob state definitely, as does the later order, 
that the bangles are the property of Kishen 
Chand, the Magistrate had no jurisdiction 
to give a finding on this point. If an order 
of this sort could only be passed in favour 
of a person from whose possession the pro¬ 
perty was recovered such orders would in 
the majority of oases be confined to orders 
restoring stolen property to thieves or recei¬ 
vers. In my opinion, the meaning of the 
section is clear. No order can be pa-^sed 
until the case is concluded. .After that, and 
[obviously within a reasonable time, the 
Magistrate, who heard the case, is empower¬ 
ed to act. He mav do so, at the time of 
pronouncing his order or later. I hold that 
the ^original order was correct and inira 
vires and I restore it. 

Revision allow'*i. 


A. I R 1926, Lahore 10 

MABTINK.AU and TIAPAR AtiT, XT. 

Natha Singh a id others —Defendants— 
Appellants. 

V. 

Sundar Singh and others —Plaintiff^:. 

BarP.at Ram —Defendant. —Respoidents. 

First Appeal No. 1115 of 1921, decided 
on 15bh April 1925, from the decree of the 
Senior Sub-T., Sheikhupura at Gujranwala, 
dated 14th March 1921. 

(a) Vre-cmptinn^Con^ideration—^Ouo item ficii- 
tinus —No evidence as to market value—‘Sum 
actually paid is the prop:r value. 

Whero one of the item** of oonsidoratioo ia the 
gale deed is found to be fictitious and when there 
ia no satisfactory evidence of the market value of 
the land, the sum actually p.^id may be taken to 
bo the proper value. 

(fe) Bifidence Act, s- 115— Pre-emption—‘Pre- 

emvtor refusing to buy—Vendee demandim higher 
price than suhseq*icni sale-price—Pre-emptor is 
estopped. 

Whero the vendor has offered property to the 
pre-emptor at a price higher than that nltimitely 
accepted by him from vendee the pre-emptor is 
not estopped (tom asserting his right by reason of 
his refusal to buy the property. 


Nand Lai and Amolak Ram Kapttr—for 

Appellants. 

Bairi Nath and Mehr Chand^lor Res¬ 
pondents. f 

Martlneau, J. —Barkat Ram, defendant 
1, sold the laui in suit to defendants 2 and 
3 for R". 12.000. The plaintiffs sue fof 
pre-emption, alleging themelvas to be 
collaterals of the vendor, and have been 
given a decree subject bo the payment of 
Rs. 12,024 the aldibional R^. 24 having 
been allowed for improvements to well- 
gear. Both parties have appealed. 

The evidence of Atma Ram P. W. 1 and 
Pala Mai D. W. 3, who are both first 
cousins of the vendor, proves that the plain¬ 
tiffs are the latter’s second cousins. Their 
statements are supported by an extract 
from the Settlement pedigree table which 
is on the record, and are unrebubted. We 
agree with the lower Court’s finding that 
the plaintiffs are collaterals of the vendor 
and have a right of pre-emption superior bo 
that of the vendees. 

The next question is whether the full 
price entered in the sale deed was paid, and 
the main dispute relates to an item of 
Rs. 1,400 alleged to have been paid by the 
vendees to Mangal Singh, who is said 
to have been a creditor of the vendor 
Barkat Ram. Mangal Singh is the vendor’s 
sister’s son, and the bahi which he produces 
to prove the debt which he says Barkat 
Ram owed him is one in which an entry 
could be made at any time, as he keeps no 
cash book or daybook. The receipt that he 
gave to the vendees for the Rs. 1,400 is 
unattesbed. He lives about 8 kos from the 
vendee s village, but it is alleged that when 
he went there to ask Barkat Ram for pay¬ 
ment the vendees undertook in writing bo 
pay the money for Barkat Ram, and that 
they paid it about a month later. The 
written undertaking which the vendees are 
said to have given is nob on t’ne record, 
although it was produced before the Dower 
Court. It is peculiar that the receipt for 
tne Rs. 1,400 bears date the 2nd PoH, 
which was one day before the execution of 
the sale-deed. The vendees themselves 
have nob gone into the witness-box, and we 
regard the evidence of Mangal Singh as to 
the debt and the payment of Rs. 1,400 
with suspicion, and are nob satisfied that 
anv such payment was made. Wo have no 
doubt that the remaining sum of Rs. 10,600 
was paid. There is no satisfactory evidenoei 
of the market value of the land, and| 
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iRs, 10 , 600 , the sum actually paid, may be 
Itakeu to be the proper value. 

The evidence was given by the vendees 
to prove that the land had been offered to 
the plaintiffs and that they hiiid refused to 
ibuy it and had thus waived their right, but 
as the evidence is to the effect that 13arkat 
Ram demanded Rs. 12,000 for the land, and 
wo have found that the market value was 
much less, the plea of waiver has no force. 

There is no dispute about the item of 
Rs. 24, allowed by the lower Court for 
improvements. 

Wo accept the plaintiff’s appeal (No. 
1437 of 1921) and alter the decree to ono 
for possession of the land in suit on pay¬ 
ment of Rs. 10,624. It is not necessary to 
fix a date for payment as the amount has 
already been deposited. The defendants- 
vendeos will pay the plaintiff s costs in 

both Courts. , r t 

The defendants’ appeal (No. 1115 ol 

1921) is dismissed with costs. 

Plaintiffappeii accepted. 


A. 1. R. Lahore 11 

Harrison and Campbedd, JJ. 

KansM Bam— Plaintiff—Appellant. 

V. 

Prem Singh and others —Defendants — 
Respondents. , .3 , 

Fvrst Appeal No. 873 of 1921 decided on 
13th March 1925, against the decree of the 
Sub-J., First Cl. Amritsar, dated bth 

January 1021. 

(a) Civil P. C.. O. 3 i i 2 - 4 —Afori^age decree--, 
lntere$t after date of sale— Court has discretion to 

gram or not. 

Coatt has full poworR under 
mortgagee decree holder any interest hejond vbe 

date fixed lot sale of the mortgaged 

but it IB not obligatory to grant interest 

date of sale. The matter is entirely one within 

the discretion o! the Court. LE. »-'• a-J 

lb) pTactico-.AppeaU.ii€to plea—Uemo <?/ 
veal urging condttton regarding 

^interest being ^cnal—Coyimion ^4 

penal at the hearing— Coin^nsaU^i unaer S. 

Contract Act cannot be granted-O. P. 0 041 U. 2. 

Where the appellant definitely claimed in the 
•mnrnn o! aupeal tbo whole amount of interest 
fXek iu th&t ou the ground that the coud.- 
tion lot enhancement was not a peeeffy con- 

at the heating that the finding of the lower 
Court regarding condition being penal waa corcoct. 

Bold the Court cannot listen to an entirely 
difirent plea which was not entered in tbo me- 
mwlndam of appeal that the “°“dition was . 

but that reasonable compensation should he 

gtaat^. 


4 

D. C. Balli add Balkishen—iot Appol- 
lanti. 

M. L. Puri and Jagan Nath 'Agariuut — 
for Respondents. 

Judgment.—The plaintiff sued to re¬ 
cover principal and interest ouo on a mort¬ 
gage by sale of the mortgaged property 
and has appealed against the decree of tho 
lower Court, objecting that tho amount 
allowed to him by way of interest is insufb' 

cient. . . 

The appellant has nob brought the origi¬ 
nal mortgage-deed on to the printed record, 
bub, according to the lower Court s judg- 
monb. the rate of interest fixed was 
12 annas per cent, per mensem with a 
stipulation that in case ol default the rate 
of iutoro-:b would be raised to Rs. 1-8 per 
cent, and that this enhanced rate would be 
calculated from the date of the execution of 
the mortgage and not only from the date 
of default. The Trial Court hold that this 
was a stipulation by way of penalty and 
refused bo allow the plaintiff a higher rata 
than 12 annas per cent, up to the ^^te of 
decree. It declared on that date Rs. 2,J0t) 
bo be due as principal and Rs. 1,200 as 
interest, and granted the plaintiff a P^* 
liminary decree for recovery of Rs. 4,100 
by describing the decree as one under 
Or. XKXIV, r. 4 of the C. P. C., and direct¬ 
ing that the decree sheet be prepared in 
Form 4 of Appendix D of the Code. 

Tho decree, however, was not in accord¬ 
ance with Or. XXXIV, r. 4 for the lower 
Court did not act in compliance with 
Or. XXXIV, r. 2 which required it either 
to order that an account be taken ol the 
amount due to the plaintiff for principal 
and interest and costs on a future date 
within six months or to declare the amount 
CO duo at the date of the decree. V/hat 
the lower Court did was to declare the 
amount due at the date of suit. 

The first ground of appeal is that the 
stipulation regarding the enhancement of 
interest was nob one by way of penalty and 
that the plaintiff should have been awarded 
the whole interest at the rate which he 
claimed. It has been conceded before us 
tbat the fiD^ing as to tbo stipulation being 
penal is correct, but we have been asked bo 
grant something in addition to the rate 01 
12 annas as reasonable compensation under 
s. 74 of the Contract Act. If the plaintiff, 
however, had wanted this relief he should 
have asked for it in his memorandum of 
appeal, and it is not covered by his ground 
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No. 1 which definitely claimed the whole 
amount of interest entered in the plaint on 
the ground chat the condition for enhance¬ 
ment was not a penalty. "We cannot now 
listen to an entirely different plea which 
was not entered in the memorandum of 
|appeal that the condition was penal but 
that reasonable compensation should be 
granted. 

The second ground of appeal is that the 
Court below should have decreed interest 
from the date of suit till the date of pay¬ 
ment, and it has been argued on the 
strength of the reference in Or, XXXIV, 
r. 4 to subsequent interest that the rule 
obliges a Court in passing a preliminary 
decree for sale to allow interest at such 
rate as it thinks fit up to the date of reali¬ 
sation of the mortgage charge by sale. We 
can find no authority for this proposition. 
It was formerly held by the Allahabad 
High Court in Amolak Bam v. Lachmi 
Narain (1) that the provisions of the 
Transfer of Property Act which subse¬ 
quently were embodied in Or. XXXIV of 
the present C. P. C. did not permit a Court 
to allow a mortgagee decree-holder any 
interest beyond the date fixed for sale of 
the mortgaged property, but this view was 
overruled by their Lordships of the Privy 
Council in Maharaja of Bhartpur v. Rani 
Kanno Dei (2) where it was pointed out 
that the Court had full power to allow 
such additional interest. The same pro¬ 
nouncement was made by their Lord- 
ships of the Privy Council in Sundar Koer 
V. Bat Sham Krishen (3) and these deci¬ 
sions perhaps were responsible lor the 
insertion, in r. 4 of Or. XXXIV of the 
reference to subsequent interest which did 
not appear in the old s. 88 of the Transfer 
of Property Act. But no authority has been 
cited to us where it was declared obligatory 
to grant interest after the date of sale. 
iThe Privy Council judgments referred to 
lindicate, in our opinion, that the matter is 
[entirely one within the discretion of the 
jCourb. 

In the present case the lower Court ad¬ 
mittedly acted t in error in not allowing 
interest beyond the date of the institution 
of the suit, and this mistake has been the 


(1) (1897) 19 AIL 174=1897 A. W. N. 9. 

U) (1901) 2.i All. 101='a8 I. A. 86=3 Bom. L. 
R. 61=0 O. W. N. 137=7 Bat. 792 (P. O.) 

(3) (1307) 81 Oal. 160=84 I. A. 9=6 a L. J. 
106=9 Bom. L. B. 304=11 O. W. N. 349=9 M. 
U T. 75=17 M. D. J. 43=4 A. Ii. J. 109 (P. 0.) 


cause of the present appeal which has come 
up for hearing more than four years from 
the date of the Trial Court’s judgment. 
The plainti£f>appellant is not responsible 
for the delay which has occurred in bring¬ 
ing the mortgaged property to sale for he 
could not iu the circumstances have execut¬ 
ed his decree as well as appealed against 
it. It is our task to settle the appropriate 
relief in the light of the present situation 
and we have decided to do as follows :— 

We accept the appeal and in lieu of the 
decree of the Trial Court we pass a decree 
ordering that an account be taken of what 
will be due to the plaintiff on 18th May 
1925 for, (a) the principal sum of the mort- 
gage, (5) interest at 12 annas per cent, per 
mensem from the date of mortgage to 18th 
May 1925, (c) costs in the Trial Court on 
BiS. 4,100, and (d), half costs in this Court 
on the difference between (a) plus (6) and 
Rs. 4,100, and we direct that if the defend¬ 
ant pays into Court on or before 18th June 
1925, the amount so found to be duo the 
plaintiff shall deliver up to him all docu¬ 
ments relating to the mortgaged property 
free from mortgage; that if such pay¬ 
ment bo not made the plaintiff shall be 
entitled to apply to the Court below under 
Or. XXXIV, r. 5 for a final decree for sale of 
the mortgaged property and that if the net 
proceeds of the sale are insufficient to pay 
such amount together with subsequent costs 
the plaintiff shall be at liberty to apply 
for a personal decree for the amount of the 
balance. Half costs only are allowed to the 
plaintiff because he has failed on the point 
of enhanced interest and we decline to 
allow any further interest beyond 18tb 
May, 1925. 

Cross objections were filed by the defen¬ 
dants—respondents, but they have not 
been argued and they are hereby dismissed. 

Decree modified, 

* A. 1. P. 1.926 Lahore 12. 

LeEossignol, j. 

Mi. Allah Wasai and another -Accused- 
Petitioners. 

V. 

Emperor —Respondent. 

Criminal Revision No. 1558 of 1924, 
decided on 16th January 1925, reported by 
S. J., Multan, dated 7th November 1924. 

•* —Application for trane- 

-Faistf etatemcnU made in. 
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An applioatioa foe transfer ia nob a parbof the 
defence of an accused person and atatemeubs made 
by an accused in ac aflidavit in support of an ap¬ 
plication for transfer do not enjoy the immunity 
conferred by s of the Criminal P. O. upon 

answers bo questions put to the accused by the 
Court trying the case. 19^'i Lah. 113 foil. 28 AU. 
Sdl and 33 All. 163 dissented. 


Dkanpat Rat —for Petitioner. 

Dalip Singa —for Respondent. 

Order. —During the hearing of a com¬ 
plaint under s. 498, Indian Penal Code, 
against Allah Ditta for enticing away 
Musammat Allah Wasai, the alleged wife of 
the complainanb, Allah Ditta and Mttsam~ 
mat Allah Wasai jointly applied to the 
District Magistrate for transfer of the case 
alleging that the aunt of the complainant 
was kept by the Magistrate. The allega¬ 
tion was emphatically denied by the Magis¬ 
trate of the First Court and the District 
Magistrate has ordered the prosecution of 
both Allah Ditta and Musammat Allah 
Wasai under ss. 182 and 193 of the Indian 
Penal Code. 

The learned Sessions Judge has forward¬ 
ed the proceedings for revision on the ground 
that in Emperor v. Bindeshri Singh (.1) it 
was held that an accused person cannot be 
prosecuted under s. 193, Indian Penal Code, 
in respect of false statements contained in 
an affidavit accompanying an application for 
transfer, and a similar decision was arrived 
at in Maitan v. Emperor i.2). So far as 
Allah Wasai is concerned she was a mere 
tool in the hands of Allah Ditta and did 
not sign the application for transfer, al¬ 
though in a statement she did support it. 

I set aside the order of the District 
Magistrate so far as she is concerned. 

As regards Allah Ditta, I see no reason 
why the prosecution should not proceed. 
An application for transfer is not a part of 
the defence of an accused person and state¬ 
ments made by an accused in an affidavit 
in support of an application for transfer do 
not enjoy the immunity conferred by s. 342 
of the Cr. P. C. upon answers to questions 
but to the accused by the Court trying the 
l^e. This view was taken in Ghulam 
^Muhammad v. Emperor (.3) where the 
Allahabad view was considered and dissent¬ 
ed from. I concur in the ccmolusions 
ezpressed in that decision of this Court and 


(X) (1908) 28 All. 331=1908 A. W. N. 42—3 ,A. 

It. J. 98=3 Or. li. J. 226. ^ ^ ^ 7 i n 

(2) (1910) 33 All. 168=7 A. li. o. 1143—7 1. 

914=11 Or. U J. 637. .ft—no n* T. T 

(3) (1929) liftb. 118=3 46—23 Or. Ii. J. 

399. 


hold that the alleged false statement made 
by‘Allah Ditta was not part of his defence 
to the complaint which the Magistrate was 
trying, and that his trial, as directed by the 
District Magistrate, should proceed. 

Order set aside. 


A. 1. R. 1926 Lahore 13. 

Moti Sagar, J. 

Iswtaii*—Plaintiff-Appellant 

v. 

Ibrahim and another —Defendants-Res- 
pondents. 

Second Appeal No. 201 of 1923, decided 
on 15th January 1924, from a decree of the 
Dist. J., Gurdaspur, dated 16th November 
1922. 

Ltm. Act Art, 142— Piaintt/f proving title—Onus 
is on dejendant to prove piatnitjfs disposscasioik 
xcithin 12 years—Ij »wt proved ptcsuniptton ts tn 
plainii/J's favour that possession goes with title. 

Where there is no satisfactory evidenoe in re¬ 
buttal the presumption that possession goes with 
title must be given ofieot to and it is only in oase.s 
where it is,clearly proved that the plaiutifi has 
either been dispossessed or that he has discontinu¬ 
ed possession that Art. 142 would apply. In cases 
where the plaintiff has succeeded in proving a clear 
title the burden lies on the defendants to prove 
adverse possession for the statutory period, and li 
ha fails to do so, the plaintiff must succeed 
simply on the strength of his pntna Jade title as 
owner. 41 All. 669 and 1923 Nag. 2 Rel. on. 

[P. 14 0 l.j 

Mehr Chand Mahajan —for Appellant. 

B. D. Qureshd —for Respondents. 

Judgment. —The sole question for 
determination in this case is whether the 
plaintiff's suit for possession is within limi¬ 
tation. The dispute related to a small held, 
2 marlae in area, and the plaintiff is record¬ 
ed as its owner in the revenue papers. 
The suit was resisted by the defendants on 
two grounds, (1) that they were themselves 
the owners, and (2) that they had been in 
adverse possession for more than 12 years. 
The Trial Court decreed the suit holding 
that the defendants' ownership had not 
been established and that the suit was 
within limitation. On appeal the learned 
District Judge held that the suit was 
governed by Art. 142 of the Indian Limita¬ 
tion Act and that it was for the plaintiff to 
prove that he had been in possession within 
12 years of the institution of the suit. The 
suit having been dismissed the plaintiff has 
novr oome up in second appeal to this 

Court. 
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In my opinion Art. 142 oC the Indian 
LimitatioLi Act ba5 no application to this 
case, and the suit is clearly withm limita¬ 
tion. It has nowhere been stated by the 
plaintiff in his plaint that he bad been 
dispossessed or that he had discontinued 
possession. The entries in the revenue 
papers show that the plaintiff was cultivat¬ 
ing the laud himself in 1905-06. In 
1911-12 the defendants are shown as 
cultivating the land as tenants of the plain¬ 
tiff. In the column of rent it is stated that 
they do not pay any rent bawujih banna 
shikni. 

The learned District Judge was of opinion 
that as the defendants were the owners of 
an adjoining held, it must bo presumed that 
they must have encroached upon the land 
in suit and their possession was consequent¬ 
ly adverse. In my opinion the learned 
District Judge was not justified in raising 
this presumption in favour of the defend¬ 
ants. The plainti^ in the present case has 
clearly established his title to the property 
and could, therefore, rely upon tne presump¬ 
tion that possession went with the title. It 
has been repeatedly held that where there 

I no satisfactory evidence in rebuttal the 
resumption must bo given eff ct to, and 
lat is only in cases where it is clearly prov- 
1 that the plaintiti has either been dis- 
Dssessed or that he has discontinued pos- 
3ssion that Art. 142 of the Limitation Act 
'ould apply. In cases where the plaintiff 
as succeeded in proving a clear title the 
urden lies on the defendants to prove 
dverse possession for the statutory period, 
nd if he fails to do so. the plaintiff must 
acoeed simply on the strength of his prima 
acie title as owner. In Jai (Jhand v. 
Girwar Singh (1). which is a case exactly in 
point, the plaintiff, who was a zemindar^ 
sued to eject the defendant from certain 
land within the ambit of the plaintiff's 
zemindart alleging that the defendant was 
in possession merely as a licentoe. The de¬ 
fendant denied that he was a licensee and 
claimed that he had acquired a title to the 
land in suit by adverse possession. He 
bad, however, failed to prove that he bad 
been in possession of the land for more than 
12 years. It was hold that the plaintiff was 
entitled to succeed on the ground of title 
alone, and that it was not incumbent upon 
him to establish possession within 12 years 

of suit. Similarly in Sakharam v. Veoba 

(1) (1919) 41 All. 669=62 I. C. 866=17 A. Ij. 

7. 914. 


(2) it was held that in such cases if the 
plaintiff proves title, it rests on tho defend¬ 
ant to show that he and those under whom 
he claims have been in possession for over 
12 years before suit. The defendants in 
tho present case have entirely failed to 
show when their possession became adverse, 
and the plaintiff's suit must, therefore, 
succeed. 

I accept the appeal, and setting aside 
the order of the Court below, decree the 
plaintiff’s suit with costs throughout. 

Appeal accepted. 

(•2) 19 2J Nag. 2. 
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Broadway and Coldstrkam. JJ. 

H'lissain Bakhsh —I’laintiff—Appellant 

v. 

Sarbuland — Defendant—Respondent. 

First Appeal No. 55 of 1924, decided on 
23rd July 1925, from tho decree of the 
Senior Sub-J., Sbahpur at Sargodha, dated 
30th November 1923. 

Punjab Colonizatton of Givcrnment Lauds {Pun¬ 
jab Ac<, 5 oj 1912J, s. 19— Aijrccmcnt to admit 
broilicr to a share tu the tenancy is votd. 

Aa Agreemont by a Government tenant admit¬ 
ting bia brother to a share lu his tenancy, with¬ 
out tho previous consent in writing of the Com- 
missiouoE under s 19 is void uuder s 19 19 p ' 
R. 1918 ; 58 P. R. 1918 and A. 1. R. 1922 Dah 287 
Dist 

J. L. Kapur for Muhammad Alam, and 
Maya Z)as—-foi Appellants. 

M. h. Puri and Bal Kishan —for Res¬ 
pondents. 

Coldstream, J.— This order will dis¬ 
pose of the two appeals Nos. 55 and 422 
of 1924. The circumstances out of which 
they arise are as follows :— 

In or about the year 1903 Sarbuland, 
the respondent, was given by Government 
ahorse breeding grant of two squares of 
land Nos. 21 and 30 in Chak No. 36 in 
Sargodha Taksil. On 30th August 1912 , 
Sarbuland executed a document reciting 
that his brother Hussain Bakhsh and he 
had jointly purchased the mare required 
for the grant of land and paid for tho grant 
out of joint funds, that they were jointly 
liable for their debts, and that the land 
would be considered their joint property in 
future. The document stated that Hussain 
Bakhsh was to continue to cultivate the 
square No. 21 and Sarbuland the other 
square. If Sarbuland resiled from this 
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** agreementi ” he wa«^ to pay Rs 5,000 to 
Hn«?«?ain Bakhsh. 

Sarbulan^l then proceeded to petition for 
insolvency on 2nd Ootoher 1913 and was 
adjudicated incolvent. In subsequent 
proceedinfis Hussain Bakhsh appears to 
have made several unsuccessful ' attempts 
to have one square, or its produce, released 
on the strength of the document of 1912. 
There was, it seems, ^ome kind of arrange¬ 
ment between Sarbuland and his creditors 
leading to a discharge, for on 7th January 
1922 a'creditor applied to the Insolvency 
Court to have Sarbuland declared insolvent 
again. On 12th Hay 1922 Hussain Bakhsh 
filed objections to the attachment of one 
Square. His petition was dismissed by 
the District Judge on 27th March 1923 by 


the following order:— 

" He claims to be the owner of one 
square out of two sqiiares held by the ^in¬ 
solvent. Hussain Bakhsh has sometimes put 
in a claim for* the produce of the land as a 
tenant and had once asked to be admitted 
as a creditor to the extent of Bs. 5,000 if 
this claim to one square was not 'allowed, 
but my predecessors have not admitted 
his rights. I am not prepared to re-open 
the question. He may have the question 
if he likes decided by a Civil Court. The 
application is accordingly rejected.” 

On 10th May 1923 Hussain Bakhsh 
filed a suit in the Court of the Senior Sub¬ 
ordinate Judge at Sargodha against Sarbu¬ 
land for a declaration that he had the same 

right in the square No. 21 as 

had in square No. 30, alleging that the 

grant had been paid for out of 
ancestral land of himself ‘ and his brother 
and relying on the document executed by 
Sarbuland in 1912. 

The plaint ended with the prayer that if 
Hussain Bakhsh was not found entitled to 
the rights claimed, a decree in respect of 
the rights found proved mighb be gran feed. 
This suit was dismicsed on 30th November 
1923 on the grounds, firstly that the ques¬ 
tion of plaintiffs title had been finally 
decided against him under the provisions of 
S. 4 (2) of the Provincial Insolvency Acfe, 
1920 bv the order of the Insolvency Court 
of 27th March 1923. and secondly that 
the provisions of the document of the 30bh 
August 1912 were contrary to the law con- 
tainea in s. 19 of thn Co’on.zab.on of 
Governmenb Lanas (Pum Aofc, 5 of 1912, 
bv ■which any transfer or ohange made 
without the consent in writing of the 


Commissioner, or other officer empowered, 
of any of the rights or interest vested in a 
tenant bv or und»ir the (rovernmenfe Tenants 
(Punjabi Act, 1893 ortho Act V of 1912 
“shall be void.” Against this order Hussain 
Bakhsh on 4th January 1924 filol the anneal 
No. 55 of 1924. Three davs later he filed 
the appeal No. 422 of 19'^4 a'^ainst the 
order of the District Judge dated 27th 
March 1923, along with an affidavit in 
supnort of his prayer for extension of time 
under s. 14 of the Indian Limitation Act. 

We may take first the appeal against the 
District Judge’s judgment of 30th November 
1923. 

Mr. J. Tj. Kaput for the appellant admits 
that the defendant is still a tenant, bound 
bv the provisions of Act V of 1912, and 
that the agreement of 1912 was executed 
after the Act V of 1912 came into force, but 
contends that there is nothing in s. 19 of 
that Act to preclude the grant of a decree 
giving effect to the agreement of 1912. 
which can be binding onlv upon the parties 
to the suit and will not affect the rights of 
Government. He cites AH v. 

Balsar Khan (1\ Wu^sain Khnn v. lahan 
Khan (2l and N'athu v. Allah Dittn (3). 
The facts in these three cases were, 
however, clearly distinguishable from those 
of the present case. In Ali Mardan v. 
Balsar Khan (1^ the question for decision 
was whether a Deputy Commissioner could 
move for the revision of a decree which 
contravened a provision of the Government 
Tenants (Punjab) Act TTI of 1893 (which 
has been superseded bv the Colonization of 
Government Lands Act, 1912). It wns 
hold that there was no legal procedure pro¬ 
viding for such revision. 

The ruling. Thissain Khan v. Jahan 
Khan f2) dealt with a case in which it was 
sought to enforce an agreement, similar to 
that relied upon here, after proprietary 
rights had been acquired in land granted 
under the provisions of Act ITT of 1893. 
Similarly in the case decided in Nathii v. 
Allah Ditta (3) the defendant, against 
whom an agreement to share a grant was 
enforced, had acquired proprietary rights 
and was do longer a mere tenant. It is 
further to be noticed that s. 19 of Act V 
of 1912 contains cn express provision that 

n> n. ioia==7r. w. p. i9i^=i7 

[ r. p. p. 3919 . 

12) re F. p. i9i3=^e p. l. p, i9i3=ie 

I. 0. 5=3R P. W. P. 1913. 

(3) A I. P. 1922 Lab. Q87^R Lab. 92. 
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tbe moeque, etc., and to appoint a capable 
Imam of the mosqne. 

Tbe plaintiff’s case is that the defendant 
ever since the date of her taking charge of 
the property has carried out not even one 
of the objecti above recited and that she 
has been bvinging the income of the trust 
property to her own private use. A large 
number of vsitnescos have been produced 
who deposed that the defendant has mis¬ 
managed the property and that she has 
committed other acts of misfeasance which 
are not calculated to inspire confidence in 
her career as a trustee and which render her 
absolutely unfit to remain in charge of 
the ofhee any longer. Nur Hussain (P. "W. 
No. 1) states that the defendant and her 
father, Nazir Hussain, have been causing 
much damage to the trust property and 
that they have even removed the tcrab of 
Pir Gohar Shah, a previous incumbent of 
the shrine, and have been tying a she- 
buffalo on that place. He further states 
that the bricks of the iharra have been 
taken out and sold and that the big gate has 
also been taken out and sold. The income 
of the shrine according to him ought to be 
spent on improving the shrine and keeping 
a langar, but the defendant has been doing 
quite the reverse. He aWo deposed to the 
effect that the defendant has misappropri¬ 
ated the whole income. The witness is sup¬ 
ported in the allegations made by him by 
Saidullab Khan (P. \V. No. 3), Karam Ali 
(P, W. No. 10), Ghulara Mohammad (P.W. 
No. 11), Allah Dibta (P. W. No. 26), and a 
number of other witnesses whose names it 
is not necessary to mention in this judg¬ 
ment. Indeed the defendant's own witnesses 
have, admitted that they bad never seen 
any urs being performed in this shrine 
during the incumbency of the defendant. 
Allah Bakhsh (D.W. No. 1) states that there 
never was an annual fair at the Takia^ 
Allah Ditta (D. W. No. 2) states that no 
annual fair has ever been hold at the Takia. 
Muhammad Ibrah m (D W. No. 3) and 
Lakhmi Das (D. W, No. 6) have also made 
similar statements. Sowaya Mai (D. W. 
No. 5) states that no annual fair has been 
held at the tnk'a for the last six or seven 
years. Sultan Ahmad (D. W. No. 7) says 
that he has not seen any wrs taking place 
for the last 18 years. Hahim Bakhsh 
(D.W. No. 8), Khuda Bakhsh (D.W. No. 9). 
Ghulam Hussain (D. W. No. 10) and Nur 
Muhammad (D. W, No. 11) have also 
deposed to the effect that they have never 


seen any annual fair being held at the 
iakia. No evidence has been produced by 
the defendant to prove that she has been 
feeding any fakirs or making any arrange¬ 
ments for their residence and comfort in 
this shrine. As to any kawali or khaiam 
being performed at the shrine there is not 
the slightest evidence on the record, nor 
is there any evidence to show that the 
mosque has been properly looked after or 
that any capable Imam, has been appointed 
to lead the prayers. The most serious 
charge against the defendant, however is 
that she has been sotting up an adverse 
title of her own and has been persistently 
denying the religious character of the 
property. In a sale-deed dated the 20th 
February 1913 executed by her in favour 
of Sheikh Ata llahi she describes herself 
as the exclusive owner of the property, 
having inherited the same under a Will 
executed by her late father Nazir 
Hussain on the 18bh August 1899. By this 
deod she alienated 15 marlas of land for a 
sum of Rs. 2,000 and it was stated in the 
deed that out of the sale consideration of 
Rs. 2,000 a sum of Rs. 1,000 was required 
to redeem a certain house known as the 
kothi and the re*=t for the construction of 
new houses for her own residence. On the 
4th September she executed another sale- 
deed of 5 marlas of land in lavour of Sheikh 
Abdul Rahman for a sum of Rs. 980 neces¬ 
sity for tbe sale being to pay off a decree 
outstanding against her. In this sale-deed 
also she has described herself as the abso¬ 
lute owner of the land sold and has clearly 
denied the religious obaraoter of the pro¬ 
perty. In a previous suit instituted in 1914 
by Nur Hussain Shah and others for a de- 
elaration that the property was wakf and 
that they were entitled to its possession and 
management, the defendant Musammat 
Hussain Bibi stated that the property was 
not wakf and that she was the exclusive 
owner thereof. The finding of the Court, 
however, was against the defendant and it 
was held that the property was wakf and 
she was not its exclusive owner. It is pro¬ 
bably on account of this finding that in the 
present suit the defendant has admitted the 
religious ohara:;ter of the property and has 
not set up her own title in respect thereto. 
Her witnesses, however, do not support 
her in the position that she has taken up in 
this suit, and it is obvious from their evi¬ 
dence that the defendant ''has^ ^always 
treated i the property as her own and 
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has never admitted that it was wakf. 
Allah Bukhsh (D. W. No. l) states that 
the defontlant is the absolute owner 
of tho property and so was her father 
before her. Allah Dicta tD. W. No. 2) 
states that the defendant sold a plot of 
land attached to the takia and that the 
sale proceeds went to pay Vier father’s 
debts, Muhammad Ibrahim (D. W. No. 3) 
stated that people have always treated the 
defendant and her father as the absolute 
owners of the property and that he has 
never seen any outsider paying a visit to the 
takia, Sultan Ahmad {D. W. No. 7) gives 
a similar statement and says that tho takia 
is the ancestral property of Musammat 
Hussain Bibi. It is thus obvious that the 
defendant has persistently contended that 
the property connected with the gaddi has 
not a religious foundation and that the pro¬ 
perty claimed as public trust was the private 
property of herself and her late father, 
Nazir Hussain. In the case of Mohammed 
I^maiL Ariff v. Ahmtd Moolla Dawood (1), 
it was laid down by the Privy Council that 
the interests of the trust are supreme and 
the Court must have regard to such in* 
terests in dealing with the question whe¬ 
ther the persons appointed as trustees are 
persons who can be probably entrusted 
with the management of the institution. 

i ln the present case it is clearly proved 
from the evidence produced on both sides 
chat the interest of the trust have not been 
Ikept in view and that the defendant s con- 
Iduot has not been such as to inspire confi- 
|denoe. There is no doubt that it has been 
held in some cases that tho mere denial of 
the existence of a public trust, if bona fide, 
does not by itself disqualify the man 
from being appointed or retained as trustee 
of the institution. We are, however, 
convinced that this is not such a case and 
that under tho circumstances the retention 
of the defendant as trustees should not bo 
upheld and that she should bo remove- 
ed from the trusteeship of the gaddi in 
question. 

W^e accordingly accept the appeal and 
setting aside the order of tho learned Dis¬ 
trict Judge decree the plaintiff's suit with 
costs throughout. 

Appeal accepted. 

(1) (1916) 46 Cal. 1085=43 i. A 127=14 A. D. 
J. 741 = 13 Bom. D. B. 611=20 C. W. N. 1118=8L 
M. L. J. 290=(1916) 1 M. W'. N. 460=20 M. Ij. T. 
110=24 C Jj. J. 198=4 Ij. W. 269=9 But. Tj. T. 
141=85 I. O. 80=8 Ii. B. B. 617 (P. 0.). 
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S(' 0 'j:'r-S:uixH. J. 

Haq Dad and oihers —Appelh'.ut,s. 

V. 

The Crow7i —Respondent. 

Criminal Appeal No. 170 of lOio, deckl¬ 
ed on the 26th March 1925, against tho 
order of S. J., Mianwali, dated tho 12th 
January 1925. 

(a) Vt-nal Code, s. 99— Pul/U'e s :vn'.it 
toithoiit jui'is liclion—Scctioti dies ml 

A p3Uo9 officer found the aoousod ut cis'ut time 
cirryicg lie suspected that tho accu?ed 

was going to kill a certam person with, whom bo 
had eumity and demanded the kuih.irt but the 
accused refused to give. Thereupon tho officer 
tried to snatch it from Iho accused. The accused 
assaulted tho officer. 

y/cW that the action of the Sub-Inspector was 
wholly without jvirisdiction. and therefore sec¬ 
tion 9J was not applicable [!*• *20, C. 1.] 

Held also that the ciroutn.sbanoei did not give 
rise to any right of private dofenco on the pa^rt of 
tho accused. [P* 1-1 

Bam Lai — for Appellants. 

Des Baj, Saxchney — iox: Respondent. 

Scott-Smith, J. -This is an appeal from 
the order of tho bessions Judge, Mainwali, 
convicting Haq Dad under s. 325, Indian 
Penal Code and Soban and Ali Khan under 
s, 323, ludian Penal Code, and sentencing 
the fiist named to three years' rigorous 
imprisonment and the latter to one year s 
rigorous imprisonment each. The hurts 

wore laid to have been caused in the 
course of a light with Fazal Shah, Sub- 
Inspector, in the following circumstances:— 

T'azal fcbah was in charge of tho Puni¬ 
tive Pol oe Post in the appellants’ village 
and w'as sitting on the thara outside his 
bouse talking to Allah Dad Khan and 

Budha Khan, Pathans, when Haq Dad, 

appellant, passed along tho lane in front 
of the Sub-lnspecLor’s house, he was 
carrying a long-handled kxilhari in his 
band. The Sub-Inspector thought that 
Haq Dad was perhaps on his way to attack 
one Mamrez with whom he bad en¬ 
mity and called to him that ho should not 
go about at night t.mo armed with such a 
kxUhari and asked him to hand over the 
kulhari to him. Haq Dad replied that the 
Sub-Inspector bad no authority to take the 
kulhari from him and refused to give it up. 
Upon this tho Sub-Inspector went up to 
Hag Dad and laid bis bands on the kulhari 
in order to snatch it from him. Haq Dad 
resented this and shouted out to hisPa/7tan 
associates who came up to his assistance 
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and are said to have assaulted the Sub-Ins¬ 
pector. Out of six persons challaned by 
the police the three appellants only were 
convicted, bbo Sessions Judge holdmg that 
each of them struck the Sub-Inspector one 
blow. The chalan was under s. 333 of the 
Indian Penal Code, but the learned Ses¬ 
sions Judge held that at the time of the 
occurrence the Sub-Inspector was not 
acting in the discharge of his duty as a 
public servant because he had no right to 
snatch away the kulhari from the bands of 
Haq Dad, \t not being an arm the posses¬ 
sion of which without a license was for¬ 
bidden by law. At the same time the 
Sessions Judge held that under s. 99 of 
the Indian Penal Code the appellants had 
no right of private defence against the act 
of the Sub-Inspector when trying to snatch 
away the kulhari, as such act did not 
cause the apprehension of death or grievous 
hurt, the act being done by a public servant 
acting in good faith under colour of his 
office though that act might not be strictly 
justifiable by law. Mr. Rattan Lai in his 
Law of Crimes, 9th edition, in his notes 
under s. 99 at page 185 states as follows: — 

“This section has no application to a case 
where the initial proceeding, and the power 
under which any public servant purports to 
act are altogether without jurisdiction and 
entirely ultra vires. But the protection 
afforded under it to public servants is not 
lost to them by reason of any mistake on 
their part in the exercise of their proper 
functions. The section thus applies to cases 
where there is an excess of jurisdiction as 
distinct from a complete absence of jurisdic¬ 
tion, to oases where the official has done 
wrongly what he might have done rightly, 
bub nob to cases where the act could nob 
possibly have been done rightly.” 

These remarks of the author are support¬ 
ed by authority, one of which is Queen- 
Empress V. Jogendra Nath Mukerjee (l). 
Now, there can be no doubt that the act of 
the Sub-Inspector in trying to snatch away 
an axe from Haq Dad was wholly without 
jurisdiction, and therefore, in my opinion, 
3. 99 is not applicable. At the same 
time I do nob see how the appellants had 
any right to make an assault upon the Sub- 
Inspector. They know perfectly well that 
he was nob trying to commit a theft of the 
kulhari, and therefore they had no right to 
attack him in order bo protect Haq Dad's 

(1) (1897) 34 Cal. 320=1 C. W. N. 154. 


property from being taken away by him. 
Nor had they any reason to fear that the 
Sub-Inspector would cause hurt to Haq 
Dad. 

As regards the merits, I see no reason 
bo differ from the learned Sessions Judge 
in his finding that the three appellants did 
each of them give one blow to the Sub- 
Inspector. The point that really requires 
consideration in the case is whether the 
sentences awarded are suitable. There can 
be no doubt that the appellants acted with 
undue violence, and that they had no 
justification for assaulting the Sub-Inspec¬ 
tor. At the same time it must nob be 
forgotten that the latter was in the wrong 
in doing an act or trying to do an act 
which was unlawful. The hurt caused to 
the Sub-Inspector by Haq Dad was techni¬ 
cally grievous hurt. Under the circum¬ 
stances I think that the sentences awarded 
are unduly severe I accept the appeal 
and reduce the sentences as follows :—In 
the case of Haq Dad bo nine months’ 
rigorous imprisonment, and in the cases of 
Bohan and Ali Khan bo four months’ 
rigorous imprisonment each. 

Appeals partly accepted. 
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Scotx-Smith and Martineau, JJ. 

Eclipse Mot-jr Car Co.—Appellant- 
Defendant. 

V. 

Mr. H. O. Warhurton and another — 
Plaintiffs-Respondents. 

First Appeal No. 1342 of 1924, decided 
on 6bh February 1925, from a decree of the 
Senior Sub-J., Rawalpindi; dated 29th Feb¬ 
ruary 1924. 

Civil P. C.. Or. XhT, r. 27 (1) ib)—Appellate 
Court can admit additional evidence even an the 
application of a party. 

The jurisdiction of an appellate Court under 
r. 27 (6) to admit additional evidence is not 

conGned to oases in which the Court itself dis¬ 
covers a lacuna or defect and requires evidence to 
fill up or remedy it. Under the words or for any 
other substantial cause an appellate Court has a 
discretion to admit further evidence upon the 
application of a party A I, U. 1923 P O. 128 Foil- 

[P. 21, C. 2.3 

Tekchand, Gobind Ram Ehanna and 
Mehr Chand Mahajan —for Appellant. 

Aziz Ahmad and Kanhatja Lai Gauha 
and Dalip Singh —for Respondents. 

Order. —The respondents have been 
given a decree by the Senior Subordinate 
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Judge, Rawalpindi, for Rs. 43,400 against 
the defendant appellant, as damages on 
account of the injuries sustained by them 
in an aooidont which occurred to a motor 
oar belonging to the Eclipse Motor Com¬ 
pany in which they were travelling from 
Rawalpindi to Murree. 

The defendant Company has filed an 
appeal from the above decree and Mr. Tek 
Chaud, on behalf of the appellant, has 
applied that under Or. ^Ll, r. 27, C. P. 
C., the appellant be allowed to have the 
plaintiff No. 1 medically examined and to 
lead evidence in regard to his present 
physical condition. 

The record shows that after certain 
evidence for the plaintiff had been recorded 
on the loth March 1923 the case was 
adjourned for the recording of the state¬ 
ment of plaintiff No. 1 and for the entire 
remaining evidence to the 6tb of April 1923. 
On the 22ud March an application was put 
in on behalf of the plaintiffs asking that the 
date should be accelerated as they were 
about to proceed to England. In accordance 
with this plaintiff No. 1 was examined on 
the 25bh March and thereafter proceeded to 
England. The evidence for the plaintiff 
was closed on the 6th April and thereafter 
the defendant Company led its own. On 
the 14th November 1923 the defendant 
applied that plaintiff No. 1 should attend 
in person so that he might be medically 
examined in order to enable the defendant 
to lead evidence in rebuttal of that pro¬ 
duced on the other side. This application 
was rejected on the ground that it was a 
belated one and plaintiff No. 1 was absent 
in England. Plaintiff No. 1 did nob return 
bo this country until after judgment was 
pronounced. H.e returned, however, last 
year and is at present in India and is ad- 
mitfeodly in temporary military employ in 
Rawalpindi. 

Counsel for the respondents objects to 
the grant of the application on the ground 
that the first medical witness for the plaint¬ 
iff was produced on the 9bh February 1923 
and the defendant had then an opportunity 
for getting plaintiff No. 1 medically ex¬ 
amined and could have, therefore, produced 
evidence as to his physical st^e. It is, 
however, pointed out by Mr. Tek 
that his client did nob know that plaintiff 
was about to proceed to England until after 
the application of 22nd March 1923 was 
made when there was no time for them to 
get plaintiff No. 1 medically examined. 


We think there is force in this conten¬ 
tion. Their Lordships of the Privy Coun¬ 
cil have ruled in Jndrajit Pratap Bahadur 
Sahi V. Amur Singh i.1), that blio juris¬ 
diction of an Appellate Court under 
Or. XLI, r. 27 (1) (6). of the C. P. C., 190S.' 
to admit additional evidence is not confined 

I 

to cases in which the Court itself discovers 
a lacuna or defect and require- evidence to 
fill up or remedy it. Under the word ' ‘ or 
for any other substantial cause ’ an Appel¬ 
late Court has a discretion to admit further 
evidence upon the application of a party.” 

In our opinion substantial cause has 
been mad^ out in the present case for 
admitting additional evidence. We, there¬ 
fore, under Or. XLI, r. 27 remand the 
case to the Court of the Senior Subor¬ 
dinate Judge, Rawalpindi, in order that he 
may record the medical evidence which the 
appellant may lead as to plaintiff No. I’s 
present physical condition. The evidence 
should be directed to show what the effect 
of the injuries will be upon his earning 
capacity and on his enjoyment of life. The 
plaintiffs may adduce evidence in rebuttal. 
The lower Court is requested bo treat this 
order as very urgent. We direct that the 
parties shall attend in the lower Court on 
the 3rd March next and then and there 
give the names of the medical witnesses 
whom they wish to examine. Arrangements 
should be made to have plaintiff No. 1 
examined by these witnesses before the 
witnesses appear in Court to give their 
evidence. Return should bo made to this 
Court within one month without fail. 

Case remoulded. 


(1) A. I. B. 1921 P. C. 123=2 Pat. 676=50 I. 
A. 133=21 A. L J. 554=4 P. L. T. 447=1 Pat. 
Ij. B 345=25 B. Ij B. 1259=28 0. W. N. 277= 
45 M. Tj. .T. 578=33 M. Tj. T. 233=13 M. L. W. 
728=5 L. B. (P. 0.) 8=39 C. L. J. 3L8 (P. G.). 
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Addison, J. 

Divi Chand -Plaintiff-Appellant 

V. 

Jai Chand and another —Defendants- 
Respondents, 

Second Appeal No. 582 of 1925, decided 
on 11th July 1925, again'^t the decree of 
the Addl. Dist. J., Hoshiarpur, dated 24th 
November 1924. 

(a) Civil P. G., s. 100 —Construction of docu¬ 
mentary evidence is a qtieslion of fact. 
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The question of the oonattuction of documen¬ 
tary evidence, apart from the construction ol a 
document of title which is the foundation of a 
claim, is one of fact and not of law and cannot be 
agitated in second appeal. A. I. B. 1925 A'K 3‘J 
Foil. 

(b) Civil P. C.f s. lOQ — 'Soiistructicni oj docu- 
inciit iiuiudes two things namely meaning of words 
audits legal cj feet ^'1 he former is a question of 
fact and the latter one of law—Deed - Construction. 

The exptes.sion * construction ’ as applied to a 
document includes two things, namely, the mean¬ 
ing of the words and their legal efiect. The mean¬ 
ing of the words is in all oases a question of fact 
and the effect of the words is a question of law. A. 

I. B. 1923 Lah. 020 Foil. 

(o> Civil P. C., s. 100— Whether ala malik has 
rights tn shumilat tfi not a gncsttoti dj law. 

The question that an ala maUh must be pre¬ 
sumed to have rights in the is not a 

question of law. 35 P. 1919; 36 P. B. J9l9; G3 
P. R. 1916 Appl. 

Gullu Bam and Shamair Ghand - for 
Appellant. 

Mthr Chand Mahajan - for Respondents. 

Judgment. —One Mian Devi Chand 
sued Colonel Sir Jai Chand, Raja of Lambag- 
raon ; and the Secretary of State for India 
for a declaration that he should be declared 
jagirdar and ala maltk co-sharer in the 
shamilat of 11 tikas in village Kotlu, Tabsil 
Palumpur, District Kangra, to the extent 
of his jagir in these tikas and that he was 
entitled to share the income from the 
shamilat in the above piroportion. The 
Raja inter alia pleaded that the plaintih 
was a jagsrdar and ala maltk only in those 
lands which were in the occupation of his 
adna maliks, and that he had nothing to 
do with the ihamilat. It was further 
pleaded that in the case of ttha ban banjar 
the plaintiff was neither owner nor ala 
malik in that Uka. 

Issue No. 2 was whether the plaintiff was 
an owner and co-sharer with the Raja in 
the rights in dispute. The lower Court 
held that he had no rights in iika ban 
hanjar and that as regards the other tikas 
he was ala maltk only and had no right to 
the shamilat or its income. He found that 
the original sanad was not produced and 
that undoubtedly the Settlement entries of 
lb68 and of the last settlement were against 
the plaintiff’s claim, though at the second 
Settlement of 1891-92 there were some 
entries against which an appeal was hied 
by the Baja and as stated in the second 
part of para. 91, page 53, of the final report 
of the revised Settlement of 1897 that ap¬ 
peal was accepted and it was ordered that 
the former entries of 1868 should be 


restored though this was not done. He came 
to the conclusion that those entries of 
1891-92 were an interpolation. 

The learned Additional Judge has come 
to the same finding on the above point and 
on all other points as did the Trial Court. 
As regards the entries of 1891-92 he could 
not understand how these entries had ever 
been made in face of the remarks in the 
revised Settlement report of 1897 already 
referred to. He further held that whether 
or nob there had been some interpolation in 
1891-92 the document in question could 
not be relied upon as there was no founda¬ 
tion for the making of those entries. He 
further held that the document relied upon 
was inconsistent and indefinite. 

On the above finding and also on other 
grounds the Courts below concurred in dis¬ 
missing the plaintiff’s suit. The plaintiff 
has filed this second appeal relying princi¬ 
pally on the entries already discussed in the 
Settlement of 1891-92. It was contended, 
however, that no second appeal lay on this 
ground. In Durga Chowdhrani v. Jetvahtr 
Singh Choiodhri (l) it was held “that there 
was no jurisdiction to entertain a second 
appeal on the ground of an erroneous find¬ 
ing of fact, however gross or inexcusable 
the error may seem to bo”. The Allahabad 
High Court held in Gupta Band Bnarthi v. 
Bari Shankar (2) ” that the question d 
the construotion of documentary evidence, 
apart from the construction of a document 
of title which is the foundation of a claim, 
is one of fact and not of law and cannot be 
agitated in second appeal”. The Lahore 
High Court held in Dal Singh v. Pluiman 
f3) ” that the expression ‘ construotion ' as 
applied to a document includes two things, 
namely, the meaning of the words and 
their legal effect. The meaning of the 
words is in all cases a question of fact and 
the effect of the words is a question of 
law.” The document in question has been 
held by the learned Additional District 
Judge to be inconsistent and indefinite 
though he also held that the words * two 
parties’ referred bo the Raja and the zemin¬ 
dars and not to the plaintiff. This is a 
finding of fact which cannot be challenged 
on second appeal. Besides, there is other 
documentary evidence which is clearly 
against the appellant’s claim and which 

(1) (1891) 18 Cal. 23=17 I. A. 122=6 Sar. 660 
(P. 0.>. 

(2) A. I. R. 1925 All. 39, 

(3) A. I. B. 1923 Lah. 626. 
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both the Courts below were entitled to 
consider. There is no evidence that the 
rights claimed were ever exercised. I 
would, therefore, hold that no second 
appeal lies. 

It is also clear that the contention that 
an ala malik must be presumed to have 
rights in the shamilat is not a question of 
law. It was laid down in Sultan Ali v. 
^Amir (4) that whore the lower Appellate 
Court had after full consideration of all the 
evidence including the terms of the sale- 
deed found that the ancestor of the defend¬ 
ant did not acquire a right to a proportionate 
share in the shamtlat such finding was one 
of fact. Similarly it was held in Muhxm- 
mad Ali v. Amir Khan (5) that where the 
deed of sale was silent on the point the 
question whether a pro rata share in the 
shamilat was intended to be conveyed to 
the vendee was not one of the construction 
of the deed and consequently could not be 
gone into in second appeal. In the recent 
case the original sanad has not been pro¬ 
duced. It follows from these rulings that 
a share of the shamilat does not necessarily 
go to a particular proprietor. See also 
Diwan Chani v. Sundar C6). In the pres¬ 
ent case there is a clear finding of fact that 
the plaintiff is not entitled to the shamilat 
rights he claims and that finding is based 
on evidence properly considered and dis¬ 
cussed. 

I accordingly reject this appeal with 
costs. 

Appeal rejected. 


(4) (1919) 35 P. R. 1919=78 P. L. R. 1919. 

(5) (1919) 86 P. R. 1919=79 P. L. B 1919. 

(6) (1916) 68 P. R. 1916=182 P. W. R. 1916. 
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Campbell, 3 . 

pars Ram —Defendant—Appellant 

V. 

Tehu and olfeers— Plaintiff—Defendants- 
Bespondents. 

Second Appeal No. 141 of 1924, decided 
on 17th April 1924, from a decree of the 
Dist. J., Kulu, Dist. Kangra, dated 4th 
October 1923. 

Cutlom iPu*ijab)^Altenalion by father of an- 
oegtral land—Puynxent oj just debt it necessity—^ 
Whore is malOt alienee need not show that 

alienor's income was sufficient to pay off suoh debt* 

The payment o! a jaafc debt by a male proprietor 
is a neoeaiity lot wbiob he oait validly as agaiast 


the reversioners, alienate ancestral land. It is 
only iu the case of an alienation by a woman that 
the alienee is required to show th.vt the nliouor’s 
income was insutiioiont to provide the monu) rc- 
qaiced foe the purpose foe which the sale wa.s 
made. When the alienor is a man the only ques 
tion lot oonsidoration is whether the purpose for 
which the alienation was efleoted wa^ a necessary 
purpose. 40 C.vl. 283 P. C. Foil. [V. .'I. V. l.J 

Mehr Chand Mahajan for Dalip Singh 
—for Appellant. 

Jud^^ment.—The suit out of which 
this second appeal has arisen was by a son 
for a declaration that a sale of laud by 
his father should not affect his reversionary 
rights. 

The sale was for Rs. 300 out of which 
the vendor received Rs. 9 in cash, while 
the remaining Rs. 291 were applied to 
satisfy a decree which the vendee bad 
against the vendor. 

The vendor had five sons and the other 
four did not join the plaintiff in contesting 
the alienation. The suit was not obviously 
collusive with the father since in the 
Trial Court the father sided with the vendee 
and declared that the plaintiff bad treated 
him badly in refusing to help him to pay 
off the decree which was against the plaint¬ 
iff as well as against his father. Khoru, 
the father, also stated in lower Court that 
he had partitioned most of his land among 
his other sons, that he had kept some for 
himself and that he had sold what would 
have been the plaintiffs’ share because he 
did not help to pay off the debt due from 
both of them under the decree. 

The trial Couit dismissed the suit bold¬ 
ing that the sale had been for a necessary 
purpose, namely, to pay off the decree. On 
appeal the learned District Judge reversed 
bis finding and gave the plaintiff the decree 
sought. He apparently held that the dec¬ 
ree was a just antecedent debt as defined 
in Devi Ditta v. Sandagar Singh (1) bub 
he came to the conclusion that this was 
the only debt which Khoru owed and that 
it was not necessary for him to sell ances¬ 
tral land in order to defray it, since he bad 
four other sturdy sons who, with or with¬ 
out help of the plaintiff, could have earned 
enough from their land or by their labour 
extricate their father from his liability. 

In dealing with the case thus the learn¬ 
ed District Judge has, I think, nob acted in 
accordance with the principles laid down 
by authority for treating questions of this 

nature. In Kirpal Singh v. Baltoant 

(1) (1900) 66 P. R. 1900=322 P. L. R. 1900. 
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SinQh (2) the Privy Council held, as a 
general rule of custom, that the payment 
of a just debt by a male proprietor is a 

I necessity for which he can validly as 
.gainst the reversioners, alienate ancestral 
and, and it has been pointed out on more 
ihan one occasion by this Court that only 
in the case of alienation by a woman is the 
alienee required to show that the alienor’s 
income was insufficient to provide the 
money required for the purpose for which 

I the sale was made. When the alienor is a 
man the only question for consideration is 
whether the purpose for which the aliena¬ 
tion was effected was a necessary purpose. 
In the present case the sale was effected 
for a necessary purpose, and the alienee 
defendant was nob obliged to show that 
the alienor could not have paid off the just 
antecedent debt otherwise that by alienat¬ 
ing his land. 

For these reasons I accept the appeal 
and restore the order of the Trial Court 
dismissing the suit with costs throughout. 

Appeal accepted. 



(2) (1913) 40 Cal. 288=13 M. D. T. 5=11 A. L. 

J 1=9 P. W. B. 1913=17 C. L. J. 137 = 15 Bom. 
L B 79=17 C. \V. N. 302=28 P. D. B. 1913=21 
M. L. J. 318=1913 M. W. N. 58=17 I. C. 66C=26 
P. B. 1913 (P. 0.). 
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Addison, J. 

The Firm Jai Singh Ditjal Singh and 
others — Appellants. 

V. 

Narmai Das, Debtor -Insolvent and 
others —Respondents. 

Misc. First Appeal No. 1037 of 1925, 
decided on 29th October 1925, from the 
order of the Disb. J., Jhang, dated 23rd 
February 1925. 

(a) Provincial Insoivencj/ Act (1920), c. 75— 
Adjudication at creditor's instance—Oreditots arc 
aggrieved parties. 

Where a petaon is adjadicated an insolvent at 
the instance o! the creditors, they are obvious- 
Iv the agcrieved pitlies and have a right of appeal. 

[P. 24. C. 2.] 

(b) Provincial Insolvency Act (1920), s. 41— 

Time stated in adjudication order—Addendum 
speoifying Time added‘^Addendum cannot be con¬ 
sidered. , 

Where no time is stated in the adjudioation 

order within which the insolvent has to apply for 
his discharge but an addendum is added at the 
foot of the order stating that the insolvent 
should apply within two years for his discharge, 
the addendum cannot be considered a part of the 
order and the court should not pass an order an¬ 


nulling the adjudication of the insolvent for his 
failure to apply for his discharge within two years. 

(c) Practice—Order ci’en if wrong is final when 
passed —Judicial order. 

A wrong order when pa9>*ed becomes final unless 
set aside in accordance with law fP. 25, C. 1.] 

Nand Lai —for Appellants. 

Dam Chand Manchanda^iox Insolvent. 

Addison. J.— Certain creditors applied 
to have Narmal Das adjudicated an insol¬ 
vent and this was done by the District 
Judge of Jhang on 8bh January 1923. At 
the foot of the order on the English 
record there is an addition signed by the 
District Judge but not dated to the effect 
that Narmal Das should apply within two 
years for his discharge. I have consulted 
the vernacular record, however, and it is 
only translation of the order proper and not 
of the undated addition. Proceedings went 
on before the District Judge and certain 
objectioBS were urged before him. In the 
middle of those objections without notice 
to any one on the subject the District 
Judge who had succeeded the 6rsb District 
Judge noticed that the two years had ex¬ 
pired in January 1925 and he, therefore, 
passed an order annulling the adjudication 
as Narmal Das bad not applied for his 
discharge within two years. This order is 
dated the 23rd February 1925, and it was 
further ordered that the receiver should 
distribute the money in his hands amongst 
those creditors who bad proved their debts 
and return the rest of the insolvent’s pro¬ 
perty to him. Against this order two cre¬ 
ditors have appealed. 

A preliminary objection was taken that 
no appeal lay at the instance of the credi¬ 
tors as the property of the insolvent had 
vested in the receiver and that he, therefore, 
was the only person aggrieved by the order 
annulling the adjudication especially as the 
ordinary rights of the creditors revived by 
the order of annulment. Narmal Das, how¬ 
ever, was adjudicated an insolvent at the 
instance of the creditors and they are obvi¬ 
ously the aggrieved parties. For this reason 
alone the creditor? have a right of appeal. In 
this view of the case it is not necessary to 
decide whether a creditor mast be an ag¬ 
grieved party before he has the right of 
appeal as to which different views seem to 
have been taken by this High Court and 
the Allahabad High Court vide Isher Das 
V. Ladha Ram (1) and Shikri Pras ad v- 

(1) (1921) 62 I. G 924. 
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Hafiz Aziz (2). I overrule the preliminary 


objeotion. 

In the appeal it was argued that it is 
clear from two records that the addendum 
at the foot of the signed and dated order 
was not written at the time the order was 
made. It seems to me that this view must 
prevail. It is true that it is laid down in 
s. 114 of the Evidence Act that the Court 
may presume that judicial and official acts 
have been regularly performed, but it is 
olear from a comparison of the two records 
that the addendum was not written when 
the order of adjudication was made. It is 
not clear when it was added. This may 
have been the next day or a week later or 
at any other subsequent time. But in any 
case it cannot be held to be a part of the 
order as no proper steps were ever taken by 
the Judge to review it after notice to the 
parties. It follows that this addendum 
cannot bo considered and that no time was 
stated in the order within which the insol¬ 
vent had to apply for his discharge although 
such time should have been stated. 

As no such time was stated ^ the order 
under appeal cannot be sustained. Of 
oourse.it would still be possible for the 
debtor to apply for his discharge under s, 41 
of the Act which provides that he may 
apply at any time after the order of 

adjudication and shall apply 

period specified by the Court. Further, as 

he was never directed by the order to apply 
within two years s. 43 of the Act does 
not apply and the adjudication cannot be 


annulled for the reason given. 

It was contended on behalf of the res¬ 
pondent-insolvent that as a time was not 
fixed within which he was to apply for his 
discharge as ordered by s. 27 of the Act 
the order was defective, and it must be 
held that he was not adjudicated an insol¬ 
vent in accordance with law. conse- 

jquence, however, does not follow. A wrong 
order when passed becomes final unless set 
aside in accordance with law. 

No other point was argued before me. 
For the reasons given I accept the appeal 
ana set aside the o^er of the District 
Judge under appeal. Ho is directed to pro- 

oeed with the insolvency proceedings ac¬ 
cording to law. There will bo no costs of 
this appeal as the insolvent does not seem 

to bo to blame for what has happened. 

Anneal accentea. 
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Scott-Smitu and Fforde, JJ. 

Daulat Ram and another —Defendants- 
Appellants 

V. 

Ghulam Fatima—Plaintiff and another 
Defendant-Respondents. 

Second Appeal No. 2110 of 1921 decided 
on 16th April 1924, from a decree of the 
Dist. J., Hoshiarpur, dated 29fch June 1922, 

(a) T. P. Act, $. 53— Tramferce’s mala fide tn> 
tention alone vitiates transfer. 

Where a transfer is .attaoked as having been 
made to defeat and delay creditors, it is the know* 
ledge and intention of the transferee which is the 
determining factor as to the validity of the trans¬ 
fer. If the transferee buys in good faith and for 
valid consideration his purchase cannot be set 
aside by reason of the transferor having sold the 
property for the express purpose of defeating or 
delaying his creditors. In each case it is a ques¬ 
tion of fact as to whether or not the transferee 
has bought in good faith and without the know¬ 
ledge of the transferor’s object in selling. 

[P. 26 C. 1.1 

(b) Civil P. C., Or. XXI. r. 63—Obic’c^or proving 
bona fides of the transfer—Onus is o»i decree-holder 
to prove the contrary. 

A person who claims property which has been 
attached in pursuance of an execution decree must 
in a suit brought under r. 63 of Or. XXI, of the 
0. P. C. give prima facie evidence of the genuine¬ 
ness of the document of sale and once he has 
shown a prima facie title the onus is shifted to 
the judgment creditor to prove that the transfer 
was fraudulent and unreal. [P. 26 0. 1.] 

Fakir Chand and Mehr Chand Mahafan 
—for Appellants. 

Shah Naioaz —for Respondents. 

Judgment.— On the 21st October 1919 
the defendants appellants obtained a decree 
against the respondent Muhammad Bakhsh 
and proceeded to execute the decree by 
attaching certain house property. The 
respondent Mi. Ghulam Fatima wife of 
Muhammad Bakhsh filed objections claim¬ 
ing that the property attached had been 
sold to her by her husband. These objec¬ 
tions were disallowed on the 4th March 
1920 and the plaintiff-respondent then 
brought a suit to establish her right to 
this property and to have it released from 
attachment. Both the lower Courts have 
held that the sale to Mt. Ghulam Fatima 
by her husband was a bona fide transac¬ 
tion, untainted by fraud and decreed the 
claim and the matter now comes before us 
on second appeal by the defendants. 

It was decided in the case of Ibrahim 
V. Jtwcun Das (1) that where a transfer is 


(2) (1921) 19 A. Ij. J. 892. 
1926 Ij—1 


(1) (1924) liatu 707. 
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.attacked as having been made to defeat and 
[delay creditor®, it is the kno-wledee and in- 
Itentioa of the transferee which is the deter- 
loiiniDg factor as to the validity of the 
Itransfer. If the transferee buys in good 
ifaith and for valid consideration his pur- 
jchase cannot be set aside by reason of the 
[transferor having sold the property for 
Ithe express purpose of defeating or delaying 
Ibis creditors. In each case it is a question 
of fact as to whether or not the transferee 
has bought in good faith and without the 
knowledge of the transferor’s object in 
selling. It was further held that a person 
who claims property which has been attach¬ 
ed in pursuance of an execution decree 
must in a suit brought under r. 63 of 
lOr. XXI of the C. P. C. give prima facie 
levidence of the genuineness of the doou- 
jmeut of sale and once he has shown a 
IpriTna facia title the onus is shifted to the 
liudgment-creditor to prove that the transfer 
I'Was fraudulent and unreal. In the present 
case Musammat Ghulam Fatima gave 
prima facie evidence of a transfer by her 
husband to her of the property attached. 
The onus then lay on the defendant-appel¬ 
lants to show that Musommat Ghulam 
Fatima bought with knowledge of her 
husband’s object in making tranfer to her. 

I Tn other words the onus was on the 
appllants to prove that the transfer was 
fraudulent and unreal. Both the lower 
Courts have held that the transfer in the 
present ca®e was a real transaction for 
valid consideration and that the defendants 
have entirely failed to show that it was in 
any way tainted by fraud. These are find¬ 
ings of fact which cannot be contested in 
second appeal. The appeal is accordingly 
dismissed with costs. 

Appeal dismissed. 


ges upon them without fault of a patty the Court 
ou^h** to ifi'su® guraraonses and ig not justi¬ 

fied in depriving the p^rty who wisheg to produce 
them, of his right to have the evidence of those 
witnesses taken. fP. 27 0. 1.] 

S^amair Ghand and Dev Raj Sahwney 
—for Appellant. 

Durga Das and Sagar Chand —for Bes- 
poodent. 

Judgment.—The plaintiff brought the 
suit for a declaration that half of the pro¬ 
perty attached in execution of the decree of 
defendant No. 3 against the defendants 
No*. 1 and 2 belonged to him and, there¬ 
fore, was not saleable in execution of the 
decree against defendants Nos. 1 and 2. 
This claim was based upon the main ground 
that after the separation of the sons of 
Durbari Mai, a re-union bad taken place 
between Baman Mai and Udbam Mai and 
that the properties, though standing in 
the name of one or the other, were owned 
jointly by them. To «upport his claim he 
relied both upon documentary and oral 
evidence. On the 13th of November the 
evidence of four witnesses was recorded. 
Jaimal witness, who was summoned for 
that date, had not turned up as service of 
summons had not been effected upon him. 
The Court made the following order : — 
Orders relating to him will be passed 
to-morrow. Adjourned to to-morrow for 
further proceedings 

On the 14 th of November 1924: warrants 
were directed to be issued to Gokal and 
Nand "Lai witnesses who had absented 
themselves in spite of personal service of 
summonses upon them. The warrants 
were *ent to Hissar and were received on 
the 24th of November. They were banded 
to the bailiff on the 6th of December 1924. 
The next date for hearing was fixed for the 
12th of December 1924. Thus there were 
six days during which the warrants could 
have been executed, but the bailiff refused 
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ABDTJii Ba-oof and Addison, JJ. 

Oopi Chand —Plaintiff—Appellant 

V. 

Kirpa Ram —Defendant —Be«pondent. 

First Appeal No 52 of 1925, decided on 
22nd Tulv 1925. against the decree of the 
Sub-J., Fir^t Class, Ferozepur, dated 15th 
December 1924. 

Civil P C , Or. XVT, r. 1 —TV’<£n.’sa<rs not 
pre»«ni owiva nnti^nerv^cA of sumvions^Cotirt 
ought to issue fresh summonses. 

Where certain witnesses are not present on the 
date o! hearing owing to non-servioe of summon- 


to act on the ground that the distance of 
the place where the witnesses resided from 
Hissar was 35 miles and that the service 
could not be effected. Jaimal, Jiwan Singh, 
Kirpa Bam, and HiraLal witnesses had nob 
been served. 

The Court, therefore, made the following 
order : 

* Jaimal Singh, Jiwan Singh, Kirpa Bam 
and Hira Dal have not been served. The 
pla’ntiff himself admits that he did nob 
take any step to get them served. Suoh 
being the case he has forfeited his right to 
get fresh processes issued to these persons. 
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He oan bimseli bring thorn to Court on the 
next hearing. Case adjourned to 12th 
December 1921 for remaining evidenoa of 
the plaintiff and rebuttal evidence of the 
defendant. No other opportunity shall be 
given to the parties for evidence.” 

This order was made on the 14th of 
November 1924. Of the two witnesses 
against whom warrants had been issued 
Gokal appeared and was examined as a 
witness. Of the witnesses whom the 
plaintiff was directed to bring into Court 
on the date ffxed for hearing the plaintiff 
suoceoded in bringing Jaimal, Jiwan Singh 
and Kiipa Ram whose evidence was re* 
corded but Hira Lai did not come, for the 
summons had not been served upon Hira 
Lai. The Court ought to have issued iresh 
summons for service and it was not 
justiffed in depriving the plaintiff of bis 
right to have the evidence of this witness 
taken. 

The suit of the plaintiff has been dis¬ 
missed, and in appeal it has been contend¬ 
ed before us that the decision has gone 
against the plaintiff-appellant because the 
case has been decided upon an incomplete 
record. Having regard to the circum¬ 
stances referred to above we are con¬ 
strained to hold that the Court below 
did not act properly in refusing to 
enforce the attendance of these wit¬ 
nesses. Under ordinary circumstances 
we would have set aside the decree of the 
Court below and remanded the case for 
trial de novo after recording the evidence of 
the two witnesses mentioned above; bub as 
the parties are anxious that the case be 
decided speedily, acting under Or. XLI, 
r. 28, G. P. C., wo direct the Court below 
to procure the attendance of Nand Lai and 
Hira Lai, record their evidence and send it 
to this Court after it has been recorded 
with as little delay as possible. 

Case remanded. 
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Harrison and Campbell. JJ. 

Hart Kiihen —Plaintiff—Appellant 

V. 

Mulkh Baj and another —Defendants- 
Kespondents. 

First Appeal No. 1940 of 1924, decided 
on iSth March 1926, from a decree of the 
Senior Sub-J., Gujranwala, dated 20th 
May 1924. 

Ctvti F. C., Or. XVII, r, ^Party acting with 
iiltgencc and payifiQ pfocesi/ee in time^Wit- 


ness «'»! served —Any adjournment gra)Ucd for want 
of service cio<'s not <0 time granted to party. 

When a p\rfcy has p.^id tho procass-feo for sum- 
moaiog witaesses tho Court aud its olheors aro 
rospoasible for efiooting servkoo and aa adjourn- 
meat caused by the nou-attendanco of witnesses 
for want of service in spite of a piety in ques* 
tiOQ having shown due diligence and put in his 
ptoocss-fee in time to allow of service is an ad¬ 
journment in the ordinary course and does not 
amount to time granted to one party within the 
meaning of Or XV11, r. 3 

Fakir Chand —for Appellant. 

C. fl Oertal and Kharak Singh —for 
Respondents. 

Judgment.—Two Civil Suits Nos, 17 
and 18 of 1923, were dismissed by the Trial 
Court, on the 20bh May, 1924 the cases 
being between the same parties and con¬ 
nected. The Court acted under Or. XVII, 
r. 3. It held that tho plaintiff had failed 
to produce his evidence on a date granted 
to him and bo him alone for the purpose 
and, in the absence of any evidence in sup¬ 
port of his claims it dismissed the suits. 

The facts are simple. After the framing 
of issues dates were €xed in both oases for 
evidence. No evidence was recorded as the 
parties prayed for an adjournment in the 
hope of effecting a compromise. The date 
so bxed was the 23rd April and the order 
of the previous bearing, the 8bb February 
1924, was that the witnesses present be paid 
diet money for their next attendance and 
one particular witness was informed that 
he would here-summoned, if necessary, and 
the 23rd April was fixed on the application 
of the parties for a compromise. On the 
23rd April an order was passed reciting 
that no witness of either party was said to 
be present and as the parties said they had 
been unable to oompromise because of 
plague a further adjournment to the 20bh 
May was given for the purpo-e. The order 
continued “the plaintiff had to produce his 
evidence to-day in case the compromise be 
not effected. He will now be responsible 
for the production of bis evidence on the 
next date. The witnesses number about 
10. The same order in the other suit 
No. 118.” 

On the 9bh May the plaintiff pub in pro¬ 
cess-fees only without diet money for the 
hearing on the 20bh May. No service was 
effected for the 20bh May though the pro¬ 
cess-server was able to pay one visit to the 
houses of some of the witDes<<es and found 
them not at home. On the 20th May the 
suit was dismissed. 


28 Lahore 


iSMAlIi V. THE CROWN 


1926 


Oa appeal Ife is urged that this is not a 
case in ■which Or. XVII, r. 3 applies. Coun¬ 
sel has quoted much authority for the selt- 
evidont proposition that under Or. XL^/I, 

1 summonses must issue, however, late 
the date may be on which the party applies 
for them. 

For the further proposition which he 
puts forward that once summonses have 
issued without success no subsequent ad¬ 
journment whether given to one party or to 
both, can be treated as an adjournment of 
the type contemplated in Or. XVil, r. 3. 
He relies on only one authority Bdtjcis 
Rai V. Nnrain Sin^h (,lV This states that 
when a party has paid the process-fee for 
summoning witnesses the Court and its 
officers are responsible for effecting service 
and an adjournment caused by the non- 
attendance of witnesses for want of service 
is an adjournment in the ordinary course 
and does not amount to time granted to 
onejparty within the meaning of Or. XVII, 
r. 3.” 

The adjournment in that case was given 
for the benefit of both parties and not for 
one as in this and the facts are, therefore, 

I wholly different. In the second place we 
are of opinion that the words “ caused by 
the non-attendance of witnesses for want 
lof service”, can only mean when the wit- 
Inesses have not been served in spite of a 
{party in question having shown due dili¬ 
gence and put in his process-fee in time to 
allow of service. But it is urged by Coun¬ 
sel in this case the process-server was able 
to reach the houses of some of the wit¬ 
nesses, and it was, therefore, possible to 
effect service. This is true but the orders 
of this Court are clear and are to the effect 
that if service is not effected at the time of 
the first visit the process-server must not 
return the summonses until he has succeed¬ 
ed in effecting service, or at any rate until 
he has made several attempts. No sufficient 
time was allowed for a thorough attempt 
to be made to effect service for the hearing 
of the 20th May. The hearing of the 23rd 
April was apparently for the evidence 
of both parties and the adjournment to 
the 20th May was given for the defi¬ 
nite purpose explicitly stated in the order 
of enabling the plaintiff to produce his 
vyitnesses if a compromise were not effect¬ 
ed. On the hearing of the 20bh May 
the plaintiff himself stated that ho had 

^11 29 Ind. Caa, 9a8=&l P. B- 1916=98 P. L. B* 
^ 916 . 


only gone to Amritsar to effect the com¬ 
promise five days before. It was not, there¬ 
fore, in consequence of having been buoyed 
up by false hopes of a compromise till the 
last minute, that he delayed applying for 
process. The fact relied on by Counsel that 
there was plague in the town of Hafizabad 
should have made him all the more careful 
to allow sufficient and proper time. On 
the 23rd of April the Court allowed nearly 
a month for service in case the compromise 
failed. The process-fee was not put in until 
11 days before the date of hearing no 
attempt to compromise having been made 
in the interval. The plaintiff clearly did 
not act with due diligence and did nob 
avail himself of the opportunity given bo 
him for the production of his evidence. 
He, therefore, failed bo comply with the. 
conditions on which he could have had 
another adjournment, that is to say, had ho’ 
taken the necessary action and had the 
failure to effect service been entirely due 
to the negligence of the Court or the pro¬ 
cess serving staff or to circumstances over 
w'bicb be bad no control, ^^e, therefore, 
are of opinion that the Trial Court acted 
qu.be correctly and we dismiss both appeals 
with costs. 

Appeal dismissed. 
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Harrison, J. 

Ismatl —Petitioner 

T. 

The Croton. —Respondent. 

Criminal Revision No. 496 of 1925, de¬ 
cided on 15th May 1925, against the order 
of the S. J., Ferozepore, dated 23rd Jan¬ 
uary 1925. 

(a) Penal Code^ «. 412—Wara though unroofed 
yet forming practically part of the house is *’build^ 
ing‘' within s 442. 

Where the TTara, ol which the small gate was 
looked, adjoined the room in which the accused 
lived and was for practical purposes one of the 
rooms of the house, and an integral part of the 
building, 

Sold that though the wara was unroofed it 
was a **building’' within the meaning of s. 442, 
Penal Code. 203 P I, B. 1915 and 66 P. D. R. 
1919 Dist. 35 P. R. (Or.) 1979 Foil. [P. 29, C. l.j 

(b) Penal Code, s. 109 (4 )—iStrtking a burglar 
ojter hia entrance into the house and causing his 
death—liight of private defence is not exceeded. 

Vi here the accused found a burglar in hia house 
at midnight and struck him during the souffle 
which ensued between the accused and the 
burglar. 

Held that the accused did not exceed hia right 
of private defence as he had every reason to sup¬ 
pose that eithec tbe burglar bad oommitted theft 



1926 


ISMAIL t). THE CROWN 


Lahore 29 


or was goiQg to do so and tUat if he luet him ho 
would presumably strike him. 29, 0. 2-J. 

Tara for Petitioner. 

Anant Bam .—for Baspondenb. 

Harrison. J. —The facts of this case are 
that one Ismail and Dula, his brother, 
■were vraked np in the middle of night by 
the sound of movement in the wara ad¬ 
joining the room where they were sleeping. 
They gob up and found a man Sardara 
inside the «jara, and, in the souffle which 
ensued. Ismail killed him by striking him 
on the head with his stick. He has been 
convicted under s. 304 and sentenced to 
four years' rigorous imprisonment and his 
conviction and sentence have been upheld 
by the learned Sessions Judge, who found 
that ha had exceeded the right of private 
defence of his person and property as 
three blows were found to have been 
inflicted on the head. 


It was urged before the trial Court and 
the Sessions Judge that s. 103, Indian 
Penal Code, applied as the man who was 
killed was committing or had committed 
the offence of house-breaking. Both the 
lower Courts have* held that the offence of 
house-breaking was not committed. The 
Sessions Judge has followed Kohmi v. Em,’ 
peror (1) and Sundar v. Emperor (2), bub 
his attention does nob appear to have been 
drawn bo Shtra v. Empress (3) which ruling, 

it appears to me. exactly covers the facts of 
this case, while those relied on do not. The 
map and the evidence show that this so- 
called wara forms an indivisible part of the 
building, which constitutes the house of 
the accused. It Alls up a corner, it is 
surrounded on all four sides by a wall, 
.entrance and exit are effected through a 
ismall gate or phalla which is kept locked 
at night, and the thief Sardara must have 
effected his entrance by scaling the wall. 
Neither in Kohmi v. Emperor (1) nor in 
Sundar v. Emperor (2) did the enclosure in 
question form part of a building. In 
Sundar v. Emperor (2) the wall did nob go 
the whole way round, and in the earlier 
ruling the wara was of the common type of 
an enclosure for cattle out in the telds. 
.Here the enclosure is for practical purposes 
one of the rooms of the house ; from it 
other rooms open and, although it has no 


(1) (1915) 208 P. B. B, 1915—21 P.B. 1914 Or 

26 1 . 0 . 806 -lOCr. L. J. 1. p w u 1919 

(2) (1919) 56 P. L. B 
0c.aE49 I. 0. 864*320 Ct. h, J. 240, 


roof, it is an integral part of the buiUling l 
The tacts are identical with those ot Shsra 
V. Empress (3). Following the decision of 
the majority of the Judges, who decided 
that case, I hold that hero also the enclo¬ 
sure in question is a part of a building. 

While, however, it is clear tl at the man 
Sardara committed the offence of house¬ 
breaking, the question still remains whether 
s. 103 or rather 103 (2) applies in its en¬ 
tirety : I think nob. The right of private 
defence of property extends to the voluntary 
causing of death, if the offence, the com¬ 
mitting of which occasions the exercise of 
the right, be one of certain offences includ¬ 
ing hou-e-breaking by night. In this case 
that offenoo bad been completed, once the 
burglar got over the wall, and it was past 
history. It could nob be said bo occasiou 
the exercise of the right of private defence. 
It is, therefore, necessary to see whether 
the apprehension of what was going to 
happen justified the accused in acting as he 
did. Ail that he knew was that a burglar 
was in his house in the middle of the night 
in a dark room. He had every reason to 
suppose that the burglar had committed 
theft or was going to do so and that if he 
(the owner of the house) met him he would 
presumably strike him. He could not 
know in the dark whether the burglar was 
armed or nob and taking everything into 
account I do not think that he exceeded 
his right of private defence by striking the 
burglar three times and rendering him 
incapable of doing any further injury to his 
person or property. I find, therefore, that 
the right of private defence was nob exceed¬ 
ed and that the case fulfils the requirements 
of s. 103 (4). though it does nob fulfil the 
requirements of s. 103 (2), 

I accept the revision and acquit the 
petitioner. 

Revision accepted. 


(8) (1879; 786 P. B. 1879 Ce. 
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^ A. 1. R. 1925 Lahore. 30 

Shadi Lal, C. J., and Mahan, J. 
Mohain.mad Ah am - Defendant—Appel¬ 
lant 

V. 

Stnc/?i—Plaintiff 
and 

Sunder Singh —Defendant—Respond¬ 

ents. 

Second Appeal No. 2634 of 1921, decided 
on 17bh May 1924, from the decree of the 
Db. J. Lahoie, dated the 9bh May 1921. 

• Sp(C‘/ic 2'erfnr>na)iCt'—Sctle dec'd ixecutcd hut 
taken out oj vendee's control before registration — 
Fresh deed can be ordered to be executed. 

A fresh deed c 'ii be ordered to be executed in a 
suit for ppocifio perfocmtiiice of a contract to sell 
if the deed already executed is for any reason, 
Eocioved from the vendee s control before its re¬ 
gistration by loss or fraudulent suppression on the 
part of the vendor. ‘.^0 Mad 19, 2o Mad 250, Hel. 
on. 10 Mad 341. Dist. 

Jdiaz Muhammad —for tho Appellant. 
Amar Idath Chopra —for tho Rer.pondonts. 

Judgment. —Haji Mohammad Akram 
defendant No. 1 bought certain land from 
on© Makhan Singh on 4th October 1917. 
Mula Singh plaintiff, sued for pre-emption. 
The ca'=e was compromised, defendant No. 1 
agreeing to soil two-thirds of the land to 
plaintiff and ono third to his brother, de¬ 
fendant No. 2 for Rs. 1,400. Defendant 
No. 1 agreed to cut the crop within three 
months and have a sale-deed registered. 
A sale-deed was e&ecutod but not register¬ 
ed. Plaintiff then sued for specific perform¬ 
ance of the contract. The Trial Court 
dismissed the suit. The District Judge, on 
appeal, gave plaintiff a decree for two- 
thirds of the land by specific performance 
of the contract, on payment of two-thirds 
of the price—Rs. 300 had already been 
deposited by Mula Singh, and Rs. 633-5-4 
were still due from him. 

Defendant No. 1 has come up on second 
appeal. His Counsel relies on Venkata- 
aami v. Kriatayya (1) as authority for hold¬ 
ing that, as a deed has already been 
executed, defendant No. 1 cannot be com¬ 
pelled to execute another deed. In that 
ruling, however, the non-registration of 
the executed document was due to plaint¬ 
iff's inaction. Later rulings, e. g., Chinna 
Krishna Heddt v. Dorasami Beddi (2), 
hlallappa Beddt v. RaTTtottngooh* Beddi (3 ) 

(1) (1898/ 16 Mad. 841=8 M. L. J. 189. 

(3) (1B97) 30 Mad. 19. 


and Surendra Nath Nag Chotvdhury v. 
Gopal Caunder Ghosh (4) are authority for 
holding that a fresh deed can be ordered to 
be executed if the original deed is for 
any reason, removed from plaintiff’s con¬ 
trol, e.g. by loss or fraudulent suppression 
on the part of defendant. In the present case 
plaintiff did his best to have the contract 
completed. The mere execution of the deed 
was not a full compliance with the admit¬ 
ted terms of the agreement between the 
parties, as an unregistered deed of sale 
could not operate to transfer the land to 
the vendee. Tho original deed is actually 
on the record of a criminal case under 
s. 420, Indian Penal Code, instituted by 
plaintiff against' defendant No 1. In a 
summary enquiry under s. 202, Or. P. O., 
the Criminal Court had the deed produced 
by the Counsel of defendant No. 1. The 
complaint was then dismissed under s, 2C3, 
Cr. P. C. plaintiff being referred to the 
Civil Courts. In the circumstances it was 
clearly impossible for plaintiff to obtain 
possession of the deed in order to have it 
registered compulsarily within the period 
of limitation. 

Counsel for appellant argued that the 
lower Appellate (jourt gave no findings on 
Issue No. 5 framed by the Trial Court, as 
to whether plaintiff has lost his rights by 
reason of a breach of the agreement. We 
are, however, satisfied that time was not of 
the essence of the contract, as ruled in 
Jamshed Khodaram Irani v. Burjerji 
Dl’.unjibhat (5) and that the .lower Appel¬ 
late Court has rightly held that the breach 
of contract was committed by defendant 
No. 1 and not by plaintiff. There is, there¬ 
fore, no ground for a remand for a more 
definite finding on Issue No. 6. 

Tho appeal is accordingly dismissed with 
costs in favour of plaintiff. 

Appeal dismissed. 


m (1S97) 20 Mad. 950. 

(4) (19K) 12 C. ti. J. 464=8 I. 0. 794. 

(5) 119161 40 Bom. 289=43 I. A. 26=80 M. H. 
J 186=3 li. W. 239=19 M. Li. T. 184=14 A. L- J- 
325 (1916) 1 M. W. N. 229= 18 Boro. Ii.B. 168=28 
0. L. J. 856=83 I. 0. 246=20 0. W. H. 744 (P O.)- 
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A. 1. R. 1926 Lahore 31. 

Martineau, J 


Mb. Ram Bafeni—Plaiotiff—Appellant 

V. 

Daulat Ram and another —Defendants 
—Respondents. 

Second Appeal No. 3040 of 1924, decided 
on 20bh April 1925, against a decree of the 
Dist. J., Shahpur, dated llfeh October 1924. 

(al Anand Marriage Act (7 of 1909)— Scojx?. 

The Act U an enabling and not a disabling Act 
and it does not follow that because that Aot does 
not apply the marriage is not a vaild one. 

(b) Hitidu Law—^Marriage^All ceremonies are 
>tol necessarj; to vaiida^e a widow remarriage of 
a Khatri girl. 

It is not neoessary for the validity of a marriage 
by a Khatri widow that all the usual cetemonios 
which have to be performed in the case of a Kh>itri 
girl on her dt&t marriage should be performed and 
in such oases if the parties go through such 
oeremoniea as they oan reasonably arrange for 
and clearly and unequivocally express their inten¬ 
tion to enter into the marriage relation with each 
other and as a fact thereafter live together as 
husband and wife, such a union is a valid mar¬ 
riage 49 P. R 1903 Poll. 

V. C. RalU —for Appellant. 

Badri Das —for Respondents. 
Judgment.—The plaintiff sued for a 
declaration that she was not the wife of 
the defendant Daulat Ram who alleged 
that she bad married him after the death of 
her first husband. She was given a decree 
by the Trial Court but the District Judge 
on appeal dismissed tbe suit, finding that 
the plaintiff bad been married to the defen¬ 
dant, the marriage having been solemnized 
according to the Anand ceremony, that she 
lived wiin him as his wife and that the 
marri'^ge was valid. 




lb is contended for the plaintiff in second 
appeal that as the defendant Daulat Ram is 
a Khatri and not a SikH the marriage is 
invalid, tbe Anand Marriage Act VLI of 
1909 not being applicable to a marriage 
between persons not professing the Sikh 
religion. But as observed by the learned 
[District Judge the Aot VII of 1909 is an 
[enabling and not a disabling Act and it 
[does not follow that because that Act does 
[not apply tbe marriage is not a valid one. 
*In Lai Chand v. Thakur Devi (1), it was 
held that it is not necessary for the vali' 
dity of a marriage by a hhatri widow that 
all the usual cer )monios which have to be 
performed in the case of a Kh..iri girl on 
her first marriage should ha performed and 
that in such oases if the parties go through 


(1) (1903) 49 P. R. 1903=110 P. D B. 1903. 


such ceremonies as they can reasonably 
arrange for and clearly and unequivocally 
express their intention to enter into the 
marriage relation with each other and as a 
fact thereafter live together as hu4)\Qd and 
wife, such a union is a valid marriage. I 
agree with the learned Judge tliat this 
ruling is in point and that the marriage 
solemnized between the parties in the 
Anand form was a valid marriage. 

The appeal is dismissed with costs. 

Apptal dismissed. 

A. I. R. 1925 Lahore 31. 

Campbell and Moti Sagar, JJ. 

Samail and another —Plaintiffs-Appel¬ 
lants 

v. 

Baji and others — Dofendants-Respon- 
dents. 

Fir'^t Appeal No. 2681 of 1920, decided 
on lObh June 1924, from the decree of the 
Snb-J , First Class, Shahpur at Sargodha, 

dated llbh August 1920. 

^ Cirdl P. C., Or. I r. 8—Some defendants allo¬ 
wed to represent whole bodp of defendants—^ome 
non-appeariyiq defendants dyiy\g during suit—Legal 
represenintix^es no< added—Suit abatcs^Civil P. 
C., Or XXII, r. 4. 

An order pasRed under Or, I, r. 8 allowing some 
defendantR to ropte.Rent the whole body of defend¬ 
ants will not relieve the appellants from the neoes- 
eity of impleading all those persons who were pat¬ 
ties in the Court below and had obtained a decree 
in their favour, and the representatives of any of 
the e persons who have died. The appeal will 
abate in toto, if the appellants do not bring the 
legal representatives of the latter on the reeord 
within the time presoribod by law. 1924 Lab. 124 
Bel. on. 

Ram Ohand Manchanda—(or Appellants. 

Banak Chand and Devi Dayal —for Res¬ 
pondents. 

Judgment.—Mr Naoak Cbaud on bo- 
half of the respondents takes a preliminary 
objection that some of the respondents 
are dead and that appeal has abated by rea¬ 
son of the appellants’ failure to apply for 
their legal representatives to be brought on 
the record in time. Mr. Ram Chand on 
behalf of the appellants argues that his 
clients made an application under Or. I, 
r. 8, C. P. C. that five of the respondents 
might be permitted to defend the appeal on 
behalf of the others and that this applica¬ 
tion was granted by this Court. It is point¬ 
ed out that none of these five respondents 
has died and that in these circumstances it 
was not necessary for the appellants to 
make an application that tbe representa- 
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feives of the other deceased respondents 
should be brought on the record. We are 
unable to accept this contention. The res¬ 
pondents who have died were clearly parties 
to the suit and to appeal in this Court, and, 
as recently held in the case of Walt 

! Muhammad v. MMu (i), an order passed 
indor Or. I, r. 8, C. P. C., vrill not relieve 
he appellants from the necessity of im- 
)leading all those persons who were parties 
n the Court below and had obtained a 
lecree in their favour, and the representa- 
iives of any of these persons who have 
lied, and that the appeal will abate in iotot 
if no steps have been taken by the appell¬ 
ants to bring the legal representatives of the 
latter on the record within the time pres- 
oribed by law. 

Tho preliniiiiary objection prevails and 
we hold that the appeal has abated in toto. 
The appellants will pay the costs of the 
respondents. 

Appeal dismissed. 

{!) 1925 Lah. 124=5 Lab. 429 = 6 D. L. J. B60. 

* A. 1. R. 1925 Lahore 32. 

Addison, J. 

Budhu Bam —Plaintiff—Petitioner 

V, 

Kalu Ram —Defendant—Respondent. 
Civil Revision No. 90 of 1925, decided 
on 12th May 1925, against the decree of 
the Dist. J., Dera Ghazi Khan, dated 29th 
July 1924. 

(a) Civil P. C., Or. Ill r. 4 —Vakalatnama need 
not be accepted in writing by a Vakil. 

Or. 1II, t. 4 does not expressly state that tbe 
aooentanoe of a Vakalatnamah should be in 
writing. The fact that tbe Vakil appeared and 
oonduoted tbe case in the lower Court and also 
filed tbe appeal is suffioieot to show that be accep¬ 
ted it. 1926 Lab. 402 Appr. 

•(b) Civil P. C., Or. Ill, r, 4 —Power to proseettie 
all litigation implies power to lodge and conduct 
appeal and fresh power is not necessary for appeal. 

A power of attorney authorising a Pleader to 
prosecute all the litigation of a suit impliedly 
confers upon him tbe power to lodge and conduct 
the appeal up to tbe High Court and fresh power 
is not necessary for appeal. 80 P. W. B. 1915 
Poll. 

Amar Nath Chona —for Petitioner. 

Sagar Chand —for Respondent. 
Addison,—J. —The plaintiff sued the 
defendant for recovery of Rs. 119-10-0 on 
a promissory note. His suit was dismissed 
and he appealed in the Court of the Dis¬ 
trict Judge. His appeal has been dismissed 
on the ground that the vakalatnamah or 
appointment of the Pleader, who filed the 


appeal, was not accepted in writing by him. 
Agamst this decision this revision petition 
has been filed. 

It obviously must be accepted. It is not 
stated in Or, HI, r. 4 (2), Civil Pro- 
oeedure Code, that the vakalatnamah 
should be accepted by a Pleader in writing. 
It was conceded by the learned counsel 
who appeared in the case of Mathta Das“ 
Bishambar Nath v. Rama LaUKanshi 
Nath (1) that the acceptance of a power of 
attorney need not be in writing. It was 
held in Mahesh Chandra Addij v. Panehu 
Mudali (2) that Or. Ill, r. 4, Civil Pro¬ 
cedure Code, does not expressly state that 
tbe acceptance of a vakalatnamah should 
be in writing, and it was pointed out that 
in a previous case of that Court this had 
also been held In the Calcutta High Court 
there is now a rule of that Court that the 
acceptance must be in writing, but there is 
no rule of this High Court that this should 
be so. The ruling relied upon by the Dist¬ 
rict Judge, namely Muhammad AH Khan 
V. Jas Ram (3) is not in point. There the 
name of the Pleader was omitted from the 
body of the vakalatnamah. I, therefore, 
hold that the acceptance of a vakalat¬ 
namah need not be in writing by the 
Pleader upon the vakalatnamah, and the 
fact that be appeared and conducted the 
case in the lower Court and also filed the 
appeal shows that he accepted it. | 

It was argued, however, by the respond¬ 
ent’s counsel that the revision should be 
dismissed as a fresh power of attorney was 
not filed with the appeal. There is no force 
in this as by the original power of attorney 
the Pleader was given authority to file an 
appeal and to conduct it. It has been 
held by this Court in Dyal v. Hirde Ram 
(4) that a power of attorney authorising a 
Pleader to prosecute all the litigation of a 
suit impliedly confers upon him the power 
to lodge and conduct the appeal up to the 
Chief Court. 

In the result this revision petition is ac¬ 
cepted with ooats and the order of the 
District Judge is set aside, and the appeal 
is returned to him for decision on tbe 
merits. 

Revision aoaepted. 

(1) 1928 Lah. 402. 

(2) (1915) 43 Gal. 891=32 I. C. 895=23 0. L. J- 
297=20 0 W N. 287. 

18) (1914) 86 All. 46=23 I. O. 461=11 A, L. J- 
1015. 

(4) (1916) 90 P. W. R. 1915=29 I. C. 895=163 
P. L. B. 1915. 
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4c AJ. R. 1926 Lahore 33 

Abdul Raoof, J. 

J?fero«e Din —Defendant —Appellant 

V. 

Qhuldm Fatima —Plaintiff—Respondent. 
Second Appeal No. 2347 of 1923 decided 
on 3rd April 1924, from a decree of the 
Senior Sub-J., Amrife'^ar. dated 13th July 
1928. 

4e Contract Act, $. ^^^Agremient bp husband to 
the wife not to maltreat her or in default to pap a 
fixed mainieyxance is *u)t bad, though wtidd pending 
a, criminal case provided it is made independently 
of the criminal case. 

A oomptomiae was executed by the buaband 
andertatcing to keep hia wife oomfottable aud not 
to ill-treat her and in case o! default ha agreed to 
pay per mensem by way of maintenanoe a fixed 
sum. Suoh an agreement is not bad in law though 
executed while a complaint relating-to an un- 
oompoundable ofience was pending against the 
accused by the brother of bis wife and was dis¬ 
missed after the execution of the deed, provided 
that the agreement was arrived at independently 
of the criminal case. 31 P. H- l^ll l\‘ 

1914 Dist. [P. 31, O. IJ. 

Nawal Kishore—for Appellant. 

K. J. Bustomji—ioT Respondent. 

Judgment.— The facts giving rise to 
the suit out of which the present appeal 
has arisen are few and simple. The plain¬ 
tiff is admittedly the wedded wife of 
defendant Feroze Dio. Owing to certain 
differences between the husband and wife 
the latter left the former’s house and went 
to reside with her own people. She car¬ 
ried away her infant daughter with her. 
The people of the brotherhood intervened 
land brought about a compromise beween 
the parties in consequence of which a deed 
of compromise was written by the defend¬ 
ant. on the 10th June. 1921. undertaking 
to keep the plaintiff comfortable and not 
bo ill-treat her and in case of default be 
agreed to pay Rs. 14 per mensem by way 
of maintenance. The present suit was 
lodged for recovery of Bs. 98, the arr^rs 
of maintenance for seven months. The 
suit was resisted on the ground that the 
defendant bad nob maltreated his wife and 
that she had left him without ]Usbihcabion 
and that in any case the agreement was 
bad in law according bo the provisions of s. 
23 of the Contract Act inasmuch as it had 
been executed in consideration of a compro¬ 
mise to withdraw a complaint relating bo 
an nncompoundable offence alleged to have 
been committed by the defendant, lb 
appears that Feroze Din, defendant, took 
away the daughter from the possession of 
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his wife. Thereupon the wife's brother 
filed a complaint under s. 363. InJifiti 
Penal Code. That complaint was p mding 
at the time the agreement dated the 10..h 
June, 1921. was executed. The coinpl vut 
was subsequently ordered to be tiled on 
the 18th June 1921. Two is'^uos 
framed by the Trial Court upon the ploa.l- 
ings, namely, 

(1) Has the defendant been treating th ’ 
plaintiff with harshness ? 

(2) Was the agreement executed under 
undue influence and in consideration of 
withdrawal of criminal prosecution under 
s. 363, Indian Penal Code ? 

The first issue was decided in favour of 
the plaintiff and against the defendant. 
Under the second issue the Trial Court 
held that the agreement was bad in law. 
For this decision the Trial Court relied on 
the ruling in Qhulam Mohi-ud-dni v. Dcoki 
Nand (1). The plaintiff’s suit was accord¬ 
ingly dismissed. 

On appeal the lower Court disagreed 
with the Trial Court and held that the 
case was rather governed by the ruling in 
Karam Chand v. Basant Kuar (2) than by 
the rule laid down in Ohulam Mohi~ud- 
din V. Deoki Nand (1). The crucial ques¬ 
tion to be decided in the case was whe¬ 
ther the agreement had been executed in 
consideration of a compromise to wichdvaw 
the prosecution. That question was a ques¬ 
tion of fact which bad to be determined 
upon the evidence in the case. The lower 
Appellate Court after considering the evi¬ 
dence bearing on the question has come 
to the conclusion that the compromise was 
brought about by the brotherhood indepen¬ 
dently of any idea of the withdrawal of the 
complaint. In fact the lower Appellate 
Court has categorically found that the 
Magistrate filed the complaint only after 
being informed that the dispute between 
the parties had been amicably settled 
through the intervention of the brother¬ 
hood. 

Having regard to the facts found by the 
lower .Appellate Court the ruling in Karam 
C/^a 7 l^Z V. Basant Kuar (2) is applicable 
and not that reported as Ghulam Mohi-nd- 
din V. Deoki Nand (1). The learned 
Judges, who decided the latter case, are 

{\\ P. R. 1914=57 P. W. R. 1914=22 

I, 0. 393=54 P. Ii. R. 1914. 

(2) (1911) 31 P. R. 1911=236 P. W. R. 1911= 
11 I. C. 321=192 P. Ij. R. 1911. 
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reported to have observed on page 141 of 
P. H- 1914 of the report as follows :— 

“In Karam Chand v. Basant Knar (2), it 
■would appear from the judgment that 
Sardar Kalwant Singh, who executed the 
mortgage-deed there sued upon, had exe¬ 
cuted and handed over the deed to the 
mortgagee before the criminal prosecution 
launched by the latter against him was 
terminated by the complant being dismiss¬ 
ed in default. The completion of the con¬ 
tract of mortgage by the delivery of the deed 
to the mortgagee was not made contingent 
upon the complaint being dismissed or the 
mortgagor being discharged by the Magis¬ 
trate ; the mortgage was completed and the 
deed was handed over to the complainant 
independently of the result of the criminal 
prosecution, though the necessary conse¬ 
quence of the complainant being satisfied 
once the deed of mortgage was executed in 
his favour was that he did not appear in 
the Magistrate’s Court and, therefore, the 
complaint was dismissed in default.” 

The facts in the present case according 
to the finding of the lower Appellate Court 
are very much similar. It is not men¬ 
tioned in the agreement that the brother of 
complainant would withdraw the com¬ 
plaint against the defendant if the latter 
agreed to the terms mentioned in the 
agreement. According to the finding of 

i the lower Appellate Court the agreement 
was arrived at independently of the crimi¬ 
nal case. In this view the judgment 
of the lower Appellate Court must be held 
to be right. The learned Vakil for the 
defendant has. however, contended that the 
lower Appellate Court should have recor¬ 
ded a finding upon issue No. 1 also. The 
decision of the First Court on this issue 
was against the defendant and it does not 
appear that this question was ever raised 
on behalf of the defendant in the lower 
Appellate Court. It was open to him to 
have supported the judgment of the Trial 
Court upon that is«^ue under Or. Xtjl, r. 22. 
No affidavit has been filed or any other 
pr'sof given to show that this plea was ever 
urged before the lower Appellate Court. 

The appeal fails and is dismissed with 
costs. 

Aj>pial dismissed. 


A. 1, R. 1926 Lahore 34 

Abdul Raoof and Ffobde, JJ. 

Mt. Begam Bibi — Judgment-debtor ^ 

Appellant 


V. 

Bulaqi Shah and sons —Decree-holders — 

Bespondents. 

Miso. Second Appeal No. 2564 of 1924, 
decided on 19th February 1925, from an 
order of the Dist. J., Gujranwala, dated Isb 
July 1924. 

(a) Civil P. C.t s». 50 and 99—Application for 
substiitding legal representative’s name can bo 
made to the Court passing the decree—If it is not 
made to that Courts it is mere irregularity which 
is cured by s. 99. 

An applioation for the substitution of the name 
of the legal representativs of a deoeased oan be 
made to the Court to which the decree has been 
transferred for execution and in any case if the 
application is cot made to the Court pissing the 
decree it is a mete irregularity which is covered 
by 9 . 99. 22 Cal. 558 ; 35 Cal. 1047 Foil. 17 AU 
431 ; 19 All. 337 and 28 Mad. 466 Not foil. 

[P. 35, C. 1.1 

(b) Limitation Act, Art. 182 (5)—Name of legal 
repTcseyxtative incorrectly given—Still execution 
airplication is a slcp-in-md. 

Though the name of the legal representative is 
inoorreotly given in the application for execution 
it must be treated as a step-in-aid of execution 
according to law. 35 Cal. 1047 Poll. [P. 35, 0. 2.] 

Shiija^ud-din —for Appellant. 

Judgment.—On the 30bh of July 1916 
Bulaki Mai obtained a money-decree from 
Lahore Court against Fazal Hussain. The 
first application for execution of this decree 
was made on the 16th of June 1917. The 
execution case was then transferred under 
a certificate to a Court at Gujranwala on 
the 18bh of October 1916. On the 9bh of 
August 1917 the record was consigned to 
the record room. In the meantime Fazal 
Hussain, the judgment-debtor, bad died on 
the 11th of Juno 1918. On the 19bh of 
April 1920 second application for execution 
was made against the son of the deceased 
judgment-debtor ■who was described as 
Rabmat XJllah under the guardianship of 
his mother Musammat Hussain Bibi. This 
applioation was made to the Executing 
Court at Gujranwala. A prayer was made 
in this application to have the name of 
Rahmat Ullah substituted as the son and 
the legal representative of the judgment- 
debtor. A house was attached, and it is 
stated that l/3rd of it was sold by auction 
and was purchased by a third party. This 
sale, however, was set aside on the 11th of 
January 1922, on the applioation of a third 
party who claimed the ownership of the 
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boaso. This done ^rith the consent of 
the decree-holder. The present application 
for execution was made on the 25th of 
October 1922, against the son of the judg¬ 
ment-debtor who is now described as Inayat 
Ullah, son of Fazal Hus‘»in, under the 
guardianship of his mother Musammat 
Bogam Bibi. The execution of the decree 
was objected to on the following grounds, 
namely, (1) that tho application for the 
substitution of the name of the son as the 
legal representative of the judgment-debtor 
ought to have been made to the Bahore 
Court which had passed the decree ; and (2) 
that as Hahmat Ullah whose name was 
mentioned in the application of the 19th of 
April 1920, was not the son of the deceased 
judgment-debtor that application in tho 
eye of the law was irregular and had no 
legal effect and that consequently the 
present application is barred by time. 

On the first question there is a conflict 
of authority. The Madras and Allahabad 
High Courts are of opinion that an applica¬ 
tion for the substitution of the name of the 
legal representative of a deceased judgment- 
debtor ought to be male to the Court which 
had passed the decree (s. 60 of the O. P. 
0.) ; while, on the other band, the Calcutta 
High Court has ruled that the application 
can be made to the Court to which the 
decree has been transferred for execution 
and that in any case if the application is 
not made to the Court passing the decree it 
is a mere irregularity which is covered by s. 
99 of the O. P. C, (s. 578 of the old Code, 
1882). The objectors cited the cases of Seth 
Shapurji Nana Bhai v. Sankar Dat Dube 
(1), Ualho Prasad v. Kesho Prasad i,2) 
and Swaminatha Ayyar v. Vaidyanatha 
Sastri (3) in support of their objections. 
The decree-holder relied on the decision 
of the Calcutta High Court in the case of 
Sham Lai Pal v. Modhu Sudan Sircar U). 

On the second question the decree-holder 
relied upon the case of Bipin Behari Mittar 
V. Bibi Zohra (5). 

Sardar Sewa Singh, Subordinate Judge, 
Second Class, Gujranwala, gave effect to 
the objections and dismissed the application 
for execution as barred by time. 

On appeal Mr. Ganga Bam, the learned 
District Judge, preferred to follow the ru- 

(1) 11895) 17 Alb 431=1395 A. W. N. 74. 

(9) (1837) 19 All. 337=1897 A. W. N. 75. 

(3) (1905) 28 Mad. 466=15 M. B. J. 116 (F.B.). 

(4) il89&) 92 Oal. 558. 

(6) (1908) 85 Oal. 1047. 


ling of the C’alcufcta High Court and 
that tho application lor subAfcitu'.ion 
rightly been made to the Bxecubiou 
at Gujranwala and that in any ca o 
iiregularity was covered by s. 99 ol tho C 
P. C. On the second question al o 
learned District Judge adopted tho view 
expressed in iltpin Behari Ailnar v. Bibi 
Zohra (5), and held that, though tlxo 
of tho son of Fazal Hussain, 
debtor was incorrectly given the appl 
tion dated the 19feh of April 1920 must 
treated as a step-in-aid of execution accord 
iug to law. The appeal was allowed, 
application for execution was hold to bo 
within time and the case was remanded 
wifeii the direction that the execution of 
the decree should proceed according to law. 

Against this order the present appeal has 
been preferred and both tho contentious 
raided in the Courts below have been pub 
forward before us by Mr. Shuja-ud-diu tho 
Icained Counsel for the judgment-debtor. 
We have no hesitation in holding that the 
view taken by the Calcutta High Court be¬ 
ing more consonant with justice is correct, 
and, following that ruling, wa hold that the 
application for substitution made in 1920, 
cannot be treated as being wholly ineffec¬ 
tual. We are also in accord with the view 
expressed by the Judges of the Calcutta 
High Court in Bipin Behari MiUar v. Bibi 
Zohra (.5) and wo hold that the application 
of tho I9bh of April 1920 was a step-in-aid 
of execution according to law, and the pre¬ 
sent application not barred by time. 

We accordingly dismiss the appeal with 
costs. 

Appeal dismissed. 
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Harbhagwan 


and others —Plaintiffs — 

Appellants 



Taj a “Defendant —Respondent. 

Second Appeal No. 2-D34 of 1924, decided 
on 29bh April 1925, from a decree of the 
Disb. J., Sbahpur at Sargodha, dated 8bh 
Juno 1924. 


*JtvH P. C., Or. XXt, r. %^—Syviboliciil posses- 
tior\ given though actual posusston should have been 
given by Court — Judgment-debtor is bound by the 
order and cannot claim adverse possession as 
against decree-holder thereajter—Principle oj es¬ 
toppel and tea jadioata appiies^^ivil P. 0., s. XI 
^Evidence Act, •. 115. 
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The delivery of symbolical possession to a 
dcc.ec-buidec, even in cases in •which actual pos- 
« •-..a should hive been given, puts an end to 
the I'd.orse possession ot the judgment-debtor who 
is :n possession of the property and euec- 

tu.i.lh ve.-ls the property in suit in the dccree- 
hC'ler so as to give him a fresh cause of action 
lor ccover, ot actual possession from the judg- 
mout-dohtoc. The operation of this rulo is ces- 
tric'^d to iudgmont'debtors. Symbolical pos- 
sesdon wrongly given to a decree-holder does not 
give him a Iiesh starting point against persons 
who are not bound bv tbe decree. A person who 
is a party to certain legal ptoceedinge is not en¬ 
titled to question the legality of the procedure 
adopted lu, such proceedings, except in the manner 
ii iihorised by law and that is by appeal to a 
higbec ‘iribuDal. but if be allows wrong procedure 
to bo tollowed without efiective protest be must 
bo deemed to have acquiesced in it and, U'etofota, 
to i.o bound by it. The general principle of 
estoppel similit to re* Jtt-itcata will j'-PP^y 
ease like this. l-t- ^ ^ 


Jai Gopal Sethi—iox Appellant?. 

C. L. Gulatt—tox Bespondenb. 

Judgment.—On the 20bh July 1891, 
one Ijehoa mortgaged the land in suit to 
tho plaintiffs who instituted a suit for its 
possossion under the mortgage on the 1st 
August 1908, against one Bahlak and 
Jowaya, son of Lehna. Th© suit was 
decreed cx parte against Bahlak on the 7bh 
of October, 1908. Another suit was instil 
tubed by the plaintiffs against Bahlak and 
bis son Taja for possession on the 30bh of 
duly 1913. This suit was decreed on the 
17bh of October 1914. The plaintiffs exe¬ 
cuted this last decree and possession was 
delivered bo them on the 16bh of Novem¬ 
ber 1915. It appears that actual posses¬ 
sion was not given but only symbolical 
possession was given to tbe decree-holders 
in the absence of the judgmenb-debbors and 
a report of such possession having been 
given was duly made bo the Executing 
Court. It has been found that the judg- 
ment-debbors continued to cultivate and 
enjoy the land in suit as before. 

On the 22ad March 1920, the plaintiffs 
instituted the suit out of which this appeal 
has arisen against Taja, son of Bahlak. It 
was contested by the defendant principally 
ou the ground of limitation. It was alleged 
that the plaintiff never obtained actual 
pby'^ical possession of the land in suit 
under his decree and that, therefore, the 
defendant continued in adverse possession 
for more than 12 years prior to the insti¬ 
tution of the suit. Therefore, it was pleaded, 
the plaintiff had lost his interest in the 
land. Other grounds also were raised m 
defence by the defendant but they do not 


concern the present appeal, as the only 
point, on which tbe plaintiff s suit has been 
di-missed by the learned District Judge, is 
that of limitation and adverse possession. 

It was admitted by the Counsel for the 
respondent that, if actual physical posses¬ 
sion bad been given to the plaintiffs in 
execution of the decree of the 17bh October 
1914, no question of the present suit being 
barred by limitation would arise. Bub it 
was urged that, merely symbolical posses- 
slon hdbving been given to the decree-holaer 
and the defendant having remained in 
actual cultivating possession of the land, 
the adverse possession by the defendant 
bad nob been interrupted by any process of 
the Court and, therefore, the plaintiffs’ suit 
was barred by limitation. In support of 
his contention the learned Counsel relied 
upon Mahadev Sakharam v. Janu Nam- 
ji (1), ShridhcLT Madhavrao v. Gartpaii 
Punja (2), and Lakshman v. Moru f3). 
These authorities no doubt support the 
contention of tbe learned Counsel for 
the defendaib-respondent bub 1 note 
that in the case of Hadha Krishna 
Chanderji v. Ham Bahidur (4). their 
Dordsbips of the Privy Council seem to 
approve the contrary view taken by the 
Calcutta High Court in Juggobundhu Mu- 
kerjec v. Ham OhunJer Bysack in which 
it was held that symbolical possession 
availed to dispossess the defendants suffi¬ 
ciently because they were parties bo the 
proceediDgs in which it was ordered and 
given. This view of the Calcutta High 
Court was affirmed in Hunjit Singh 
V. Banwari Lai Sahu ^6j, and also in 
Badha Krishna Chanderji v. Ham Baha¬ 
dur (4). A similar view was taken by the 
Patna High Court in Udai Nath Sahi 
V. Sunderba7is Koer (7), and also by this 
Court in Jauhri Lai v. Pewan (8). The 
Allahabad High Court is of the same opi- 


( 1 ) (1912) 36 Bom. 373=11 I. 0. 447=14 Bom. 
I,. B. 115. 

(2) (1919) 43 Bom. 559=51 I. C. 72=21 Bom. 
Ij. K 357. 

(3) (1892) 16 Bom. 722. 

(4) (1918) 16 A.tj J. 33=4 P. L. W. 9=20 Bom. 
li B. 502=23 M.Ii.T. 26=84 M.Ii.J. 97=7 Ij-W. 
14t=27 C.L.J. 191=1918 il.W.N. 163=43 I. O. 
26S=22 C.W.N. 330 (P.O.). 

(6) (1880j 5 Cal. 584=5 O.^R. 548 (F.B.). 

(6) (18b4) 10 Oal. 993. 

(7) (1923) Pat. 76=24 Cc. Ii. J. 279=3 P. Ii. T. 
328. 

(8) (1920) 2 Ij. £j. J. 033=89 1, 0. 162. 
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niou —vide Jagan Naih v. i^i2ap Ohand (9), 
and the same is the view of the Madias 
High Court. It would thus be observed 
that w*th the esoeption of the Bombay 
High Court praotically all the other High 
Courts are agreed in holding that symboli¬ 
cal possession given in execution of a 
decree to a decree-holder, even if the judg- 
mout-dobtor is in actual possession of the 
property, is sufficient to put a stop to the 
adverse possession of the judgment-debtor 
and gives the decree-holder a fresh star¬ 
ting point for a suit to obtain actual pos¬ 
session of the property. Or. S.XI, r. 35, 
lays down that where a decree is for the 
delivery of any immoveable property in 
actual possession of the judgment-debtor, 
the possession shall be given by removing 
any person bound by the decree who re¬ 
fuses to vacate the property. In other 
words, aofeul possession of the property has 
to be given to the decree-holder by eject¬ 
ment of the judgment-debtor. Or. XXI, 
r. 36, provides that where a decree is for the 
delivery of any immoveable property in 
the occupancy of a tenant or other person 
entitled to occupy the same and not bound 
by the decree to relinquish such occupancy, 
the possession shall be given by affixing a 
copy of the warrant in some conspicuous 
place on the property, and proclaiming to 
the occupant by beat of drum or other 
customary mode, the substance of the decree 
in regard to the property. This is called 
the delivery of symbolical possession to 
the decree-holder as opposed to actual pos¬ 
session. The possession delivered in his 
case was admittedly symbolical but it was 
given by an officer of the Court under a 

warrant issued by the Court. 

I The ratio decidendi in the judgments re¬ 
ferred to above which support the conten¬ 
tion of the appellant, is that symbolical pos¬ 
session given in circumstances in which 
actual possession ought to have been 
[delivered is not a nullity. The delivery of 
Isuch possession even erroneously amounts 
to delivery of actual possession so far as 
Ithe judgment-debtor and his representa- 
Itives are concerned. The possession in this 
case was obtained through the Court and 
by process of law and the judgment-debtor 
must be deemed to be a party to and pre¬ 
sent at the proceedings in which it w^ 
itaken. In the eye of the law, therefore, the 
Idelivery of s ymbolical possession to a 

(9) (W06) 28 All. 722c=a A. L. J. 604=1908 A. 

W.319. 


decree-holder, even in cases in which ac-i 
tual possession should have boeu given,I 
puts an end to the adverse possession oil 
the judgment-debtor and etiectually Yost^| 
the property in suit in the decree-holder sol 
as to give him a fresh cause of action foil 
recovery of actual possession from tnel 
judgment-debtor. The operation of tliisl 
rule is restricted to the judgment-dobtois.l 
Symbolical possession wrongly given tol 
a decree-holder does not give him a fresUl 
starting point against persons who are not 
bound by the decree, it is obvious thall 
a person, who is a party to certain legail 
proceedings, is not entitled bo question the! 
legality of the procedure adopted in suchl 
proceedings, except in the manner autho-l 
rised by law and that is by appeal to a 
higher Tribunal, but if be allows wiongl 
procedure to be followed without efiective 
protest he must bo deemed to have acqui¬ 
esced in it and, therefore, to bo bound by it I 
The general principle of ostoppei simiiai tol 
rea judicata will apply bo a case like this. | 
In my opinion, therefore, the decree of 
the learned District Judge dismissing the 
plaintiffs’ suit cannot be sustained. The 
plaintiffs’ suit was not barred by limitation 
and the defendant had not been in adverse 
possession for more than 12 years before 
the institution of the suit. I accept the 
appeal, reverse the decree of the learned 
District Judge and restore that of the Trial 
Court. The plaintiffs will have their costs 

througbeut against the defendant. 

Appeal accepted. 
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Abdul Raoof and Fforde, JJ. 

Gurditta Mai and others —Plaintiffs— 

Appellants 

V. 

Muhammad Khan and others —Defen¬ 
dants—Respondents. 

First Appeal No. 307 of 1921, decided 
on 22nd April 1925, from the decree of the 
Senior Sub-J., Shahpur at Sargodha, dated 
3rd November 1920. 

(a) Practice—Division Bench—Order ofy cannot 
be objected to bejore another Division Bench. 

An appellant obtaining an adjournment Irom a 
Division Bench of the High Court to enable him 
to apply for an order to set aside the abatement of 
his appeal cannot question the correctness of that 
order when his application is laid before another 
Division Bench. 0. 2.] 

* (b) Civil P. C., Or. XXII, r. ^^Legal repre- 
seniativei oj deceased respondent already on record 

m^Applicaiion under f, 4 (1) mutt etill be madp. 
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The mere iact tbafc the a\leged legal tepre^enta- 
tivea of a deceased tcaijondcnt were already patties 
to the appeal does not relieve the appellants from 
the uocQs-sity oi making an applioation under 
Or. X.'lXll. r. 4 (1). IdiS Patna li3 Foil ; 11 P. 

L. K. 1921; 24 O. G 374 ; 50 P. R. 1902 and 1925 
Rang. 95 Not foil. [P. ^8, 0. 2.] 

Nanak Chand and C. L. Mathur —for 
Appellants. 

Bam Chand ^anchiftda and Nanioa 
Mai —for Respondents. 

Judgment.—This was a suit for a 
declaration that defendants Nos. 5-17 had 
no share in the shamilat land and that they 
were merely qahza maliks having purchased 
lands in certain khatas mentioned in the 
plaint without any share in the shamilat 
land measuring 10,523 kanalSt khewat 
No. 177. The suit was dismis^'od. There¬ 
upon the present appeal was preferred by 
the plaintiSs. The defendants were made 
respondents. 

The appeal came up for hearing before a 
Division Bench constituted by Mr. Justice 
Harrison and Mr. Justice Campbell on the 
7th February 1925 when a preliminary 
objection was raised to the effect that inas¬ 
much as rc^pondout No. 28 Muhammad 
Akram and respondent No. 16 Ml. Jalal Bibi 
had died and their legal representatives had 
not been brought on tho record within the 
period of limitation, the appeal had abated. 
The learned .ludges made the following 
order:—It is shown by the affidavit of 
Muhammad Khan, which is not contested, 
that this appeal has abated against Mt. 
Jalal Bibi and Muhammad Akram, the 
former being shown to have died in 1922, 
Mr. Nanak Chand asks for an adjournment 
to enable him to apply for an order setting 
aside the abatement. Fresh date to bo given 
t. e • the 3rd March conditional on pay¬ 
ment of Rs. 50 costs by the appellant to 
respondents.” 

Mr. Nanak Chand, Counsel for the appel¬ 
lants, filed a petition on the 2nd of March 
1925, by which instead of applying under 
Or. XXII, r. 4, C P. C., for the setting 
aside of the abatement, be contested the 
correctness of the order of tho Division 
Bench dated the 17th February 1925 on 
the grouni that no abatement had taken 
place at all inasmuch as the legal represen¬ 
tatives of the deceased respondents were 
already on the record and that it was not 
necessary to make a formal application for 
tho substitution of their names on the 
record in their character of the legal repre¬ 
sentatives of the deceased. When the 


appeal came on for hearing before us on 
the 17th March 1925 this application was 
placed before us and the following points 
were urged by Mr. Nanak Chand : — 

(1) that the order of the 17th February 
1925 was wrong. 

(2) that, inasmuch as the right of appeal 
had survived against the surviving defen- 
dants-respondents alone it was nob neces¬ 
sary to make an application under Or. XXII, 
r. 4, C. P. C. 

(.3) that in any case the appeal must be 
held to have abated against the deceased 
respondents alone and that against the 
remaining respondents it could go on. 

As regards the first point, wo are clearly 
of opinion that it is not open to the appel¬ 
lants to question the correctness of the 
order passed by another Division Bench. 

As regards the second point urgeJ, in our 
opinion, tho right of appeal had not surviv¬ 
ed against the surviving respondents alone 
but it had survived against the surviving 
respondents and the legal representatives 
of the deceased respondents. Tho mere 
fact that the alleged legal representatives 
were already partie.s to the appeal did not 
relieve the appellants from tho necessity of 
making an application under Or. XXII, r. 4 
(1), C. P. C. 01. (2) of r. 4 provides ithat 
“any person so ma^e a party may make any 
defence appropriate to his character as legal 
representative of the deceased defendant.” 
This clearly indicates that the legal repre¬ 
sentative of a deceased defendant will have 
a right to make a defence appropriate to 
his character as legal representative only 
when he is substituted as such. Supposing 
no application is made to substitute os the 
legal representative of a deceased respond¬ 
ent the name of the legal representative 
who happens to be already on tho record 
how is he to know that it has become 
necessary for him to file an appropriate 
defence ? It is quite possible that he may 
already be a party to the suit and yet may 
not know of the death of a defendant 
whose legal representative he may be. How 
will he then file an appropriate defence ? 
Our view is supported by a decision of the 
Patna High Court in Lilo Sonar v. Jhagru 
Sahu (1). A contrary view was expressed 
by one of us in Kartar Singh v. Lai Singh 
(2), but the question was not fully consider- 

(1) (1925) Pat. 123=3 Pat. 853=6 P. D. T. 
313=3 Pat. li. B. 97. 

(2) (1921) 11 P. li. B. 1931=59 I. 0. 338=39 P. 
W. B. 1921. 
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ed and no reasons were assigned for the 
view expressed. Similarly, a contrary view 
taken by the Oudh Judicial Commissioner’s 
Court in Bafiz-un-nissfi v. Jawahtr Singh 
(3) is not supported by any reasoning. The 
same remarks apply to tbe ca^^e of Haidar 
Khan v. Jahn Khan (4) and Maung Po v. 
Ma Shioe Ma (5) was decided upon special 
facts, and moreover no reasons were as¬ 
signed for the contrary view taken in that 
case also. 

The next question, which we have to 
decide is whether tbe whole appeal has 
abated or not. It is clear that defendants 
Nos. 5—17 were joint owners and that the 
cause of action against them was a joint 
one. According to tbe test laid down in 
various oases decided in this Court what 
we have to see is whether tbe suit could 
proceed in the absence of the deceased 
defendants-respondeuts. It is obvious that 
it could not, vide Sardari Lai v. Pam Lai 
(6) and Jamna v. Sarjit (7). We must, 
therefore, hold that the whole appeal has 
abated. The respondents are entitled to 
their costs. 

Appeal abated. 


(8) (1921) 24 O. C 374= 66 I 0. 24. 

(4) (1902) 65 P. Ij. R. 1902=50 P. B. 1902. 

(5) 1925 Bang. 95=2 Rang. 445. 

(6) (1920) 1 Lah. 225=1 U L. J. 226. 

(7) (1919) 67 P. R. 1919. 
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Scott-Smith, J. 

Padmun and others —Plaintiffs—A'ppel- 

lants. 


V. 

Aohhar and oifeers—Defendants—Res¬ 
pondents. 

Second Appeal No. 2284 of 1923, deci¬ 
ded on 19th February 1924, from a decree 
of the Dist. J., Hoshiarpur, dated 1st June 
1923. 

4c T. P. Act, S. 6—SaZ« of revertionnrv interest 
of Hindu reversioner ia transferable in the Punjab 
— Pel. Act, S. 13. 

As tbe Transfer of Property Aot does not apply to 
tbe Punjab, the sale of spea succesaionis of a Hindu 
reversioner is transferaVde and under S. 13 of the 
Spaoifio Relief Aot a sale of reversionary right of 
succession, though at tbe time of sale it does not 
effect a transfer of property, gives rise t > a right 
which the Court will enforce when the inheritance 
falls into possession. 13 P. R. 1899 Poll. 1923 P. 
0. 1B9 Not Foil. 

Mehr Ohand Mahajan —for Appellants, 

Fainr Ohand -^ior Respondents. 


Judgment.—In the suit out of which 
the present second appeal arises plaintiffs 
sued for a declaration that they wore en¬ 
titled to one-half of the estate left by 
Mt Rajji and to half of the offerings 
made to a certain goddess. The claim was 
based upon an agreement dated the 5th of 
June 1896 alleged to have been executed 
by the defendants or their prad906s<5ovs-ia- 
interost in which the executants agreed 
inter alia to make over to the plaintiffs’ 
predecessors any property which might in 
future come to them by way of inheritance. 
The First Court held that the agreement 
was admissible in evidence and decreed the 
suit. The learned District'Judge on appeal 
held that the agreement was not admissi¬ 
ble iii_ evidence for want of registration be¬ 
cause it was clear that property worth 
Rs. 100 or more was alienated thereby. He 
was however, of opinion that the agreement 
was tantamount to a transfer of future 
rights of inheritance not only of the execut¬ 
ants but of their heirs and that such a 
transfer was void according to law having 
regard to S. 6 of the Transfer of Property 
Aot and Tota v. Abiulla Khan (1). He, 
therefore, held that the agreement was 
void in so far as it purported to transfer the 
future rights of inheritance and dismissed 
the plaintiffs' suit. 

Counsel for the appellants contends that 
though the Full Bench in Tota v. Abdulla 
Khan (.1) held that a reversioner cannot 
transfer his right of succession it was sub¬ 
sequently held in Malik Ala Bakhsh v 
Ghulam (2) that under S. 18 of the Specific 
Relief Aot a sale of reversionary right of 
succession, though at the time of sale it 
does not effect a transfer of property, givo'^ 
rise to a right which the Court will enforce 
when the inheritance falls into posses¬ 
sion. He points out that Mt. Rajji’s estate 
has now fallen into possession and that, 
therefore, having regard to this authority 
the agreement should be enforced. Counsel 
for the respondents, on the other hand, cite 
Sri Jagannada Paju Garu v. Sri Pajah 
Pra%ada Rao (3) wherein it was held that 
contracts for sale of expectancies are void 
in India under the provisions of 3. 6 of the 
Tran'^fer of Property Act and S. 23 of the 
Indian Contract Act, and the suit for the 
specific performance of such a contract, 

(1) (1897) 66 P. R. 1307 (P. B.) 

(2) (1899) 13 P. R. 1999 

(3) (1915) 39 Mad. 5 54=28 M fj J. 650=17 
M. li. T. 419=1915 M. W. N. 628. 
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msfeibuted after the expeotanoy fell into 
possession is not maintainable. The ratio 
dteidenli of that decision was that the 
Statute Law of India forbids transfer of 
expectancies, and it would be futile to for¬ 
bid such transfer, if contracts to transfer 
them are to be enforced as soon as the 
estate falls into possession. This decision 
was cited with approval by their Lordships 
of the Privy Council in the case reported 
as Anauda Mohan Roy v. Goiir Mohan 
Mullick (4) wherein it was held that a con¬ 
tract by a Hindu to sell immoveable pro¬ 
perty to which he is the then nearest rever¬ 
sionary heir-expectant upon the death of a 
widow in possession, and to transfer it upon 
possession accruing to him, is void. The 
Transfer of Property Act, however, is not in 
force in the Punjab and, therefore, there is 
no Statute Law in the Punjab which for¬ 
bids the transfer of expectancies. In Eng¬ 
land it is settled law that in the case of 
such expectancies equity will enforce a 
contract to convey the estate when it fell 
in ; and it is pointed out in Sri Jagannada 
Raju Qaru v. Sri Rajah Prasada Rao 
(3) that a similar rule has been applied 
in India in oases which were not governed 
by the Transfer of Property Act. As this 
Act is not in force in the Punjab the case is 
not governed thereby and MaliJt Ala 
Bakhshy. Ohulam (2) is clear authority in 
support of tho appellants Counsel s argu¬ 
ment that tho agreement in question gave 
rise to a right which the Court should en¬ 
force when the inheritance falls into pos¬ 
session. I, therefore, do not think, having 
regard to the fact that the Transfer of the 
Property Act is not in force in the Punjab, 
that I should follow the decision of tho 
Privy Council reported as Ananda Mohan 
Roy V. Gour Mohan Mullick (4l but that I 
should follow Malik Ala Bakhsh v. Ghu- 
lam (2) which is a decision of a Division 
Bench. I, therefore, hold that the agree¬ 
ment relied upon by the plaintiff is not 
void in so far as it purports to transfer 
future rights of inheritance and that the 
plaintiffs’ case cannot be dismissed on that 
ground alone. 

The agreement shows that it was execu¬ 
ted on behalf of Achhar and Situ who were 
at the time minors and by Nihala. father of 

(4) 1928 P. 0. 189=50 Cal. 929=50 I, A. 299= 
21 K ti. T. 718=4 P. ti. T. 609=45 M. L. J. 6l7= 
25 Bom. r>. B. 1260=1923 M. W. N. 803=4 L. 
B. P. C. 164=28 0. W. N. 713=40 C. Ii. J. 10=33 
M. L. T. 365 (P. 0.). 


the other defendants. I also note that the 
defendants in the Trial Court did not 
admit the execution of the agreement. The 
following questions will, therefore, remain 
for decision: — 

(1) Whether the agreement sued upon 
was executed by Nihala aud on behalf of 
Achhar and Situ. 

(2) Whether it is binding upon Achhar 
and Situ who were at the time minors. 

(3) Whether it is binding on Nihala’s 
heirs who are now defendants. 

1 accept the appeal and setting aside the 
order of the lower Appellate Court remand 
the case thereto for re-deoision. It will be 
open to the lower Appellate Court, to re¬ 
mand the case to the Trial Court for such 
further enquiry as it may deem necessary. 
Stamp in this Court will bo refunded and 
other costs will be costs in the case. 

Appeal accepted. 
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Shadi Lal, G. J. 

Firm of Bira Singh- Pritam Singh — 
Plaintiffs—Petitioners. 

V. 

The Secretary of State —Defendant— 
Respondent. 

Civil Revision Petition No. 140 of 1925, 
decided on l6th July 1925, against tho dec¬ 
ree of the Small Cause Court Judge, Amrit¬ 
sar, dated 1st December 192 i. 

(a) Railtonys Act, s. 76—Burden of proof. 

Bardau of proving loss througli wilfal negloot of 
Railway Company is on the plaiatid in a case of 
risk-note form ‘B’. 

(b) Railways Act, s. 72—jRe/risai to account for 
lose is not proof of lo$8 by toilful tniacotiduct of 
Company's servants. 

The refusal of the Railway Company to aooount 
for the loss of the goods oannot justify the Court 
in holding that the loss arose from the wilful mis- 
oonduot of the Company's servants. Smith v. O. 
W. Ry. (1922) 1 A. 0. 178 Foil. 

Jai Gopal Sethi -iot Petitioners. 

Dalip Singh —for Respondent. 

Judgment:—On the 4fch February 
1923, 168 tins of ohi were delivered at 
Kaitbal to the defendant Railway Company 
for despatch to the plaintiffs at Amritsat, 
but when the goods reached the consignees 
at Amritsar, 10 tins of ghi were found 
missing. The question is whether the 
defendant Company are liable for the loss 
caused to the plaintiffs. 
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The contract between the parties is 
contained in what is called Risk Note Form 
B, and the goods were despatched at a 
reduced rate upon the condition that the 
Railway Company shall not be liable for 
loss etc., unless the loss is due ** either to 
the wilful neglect of the Railway Admini¬ 
stration or to theft by or to the wilful neg¬ 
lect of its servants". It is obviously the 
duty of the plaintiffs to prove that their 
case falls within the aforesaid exception, 
and this they have failed to do so. There is 
no direct evidence to show that the loss 
was due to the wilful neglect of the 
Railway Administration or to the theft by 
or to the wilful neglect of its servants, and 
the circumstances relied upon by plaintiffs 
are inconclusive. 

As pointed out by the House of Lords in 
SmithLimitel v. Great Western RailwayH), 
oven the refu'^al of the Railway Company 
to account for the loss of the goods cannot 
justify the Court in holding that the loss 
arose from the wilful misconduct of the 

Company’s servants. 

The learned Judge of the Small Cause 
Court has, upon a consideration of all the 
relevant otTOumstances, oomo to the con¬ 
clusion that the plaintiffs have failed to 
prove any wilful neglect or theft which 
would bring the case within the exception 
contained in the Risk Note and his hnding 
cannot bo impeached in revision. 

The application for revision is accord¬ 
ingly dismissed with costs. 

Pa(«(ton dismtssed. 


(1> i A 0. 17S=91 L J. L. B. 423 — 

38 T. li. R. 369 = 27 0. C. 247. 
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Marumeau and Zapab AIjI. JJ. 
Khem Chand -Plaintiff -Appellant 

v. 

Sarain Das Sethi and Defend¬ 

ants -Respondents. 

First Appeal No 904 of 1993. decided on 

19bh June. 1926. from a decree of the 

Senior Sub-Judge. MulUn, dated 6th 

February, l9J9. 

(a) Hindu Lauf-^Debt^^Speculatire trantae- 
Hons, 

p«hU iooorr^ io speoulaliTe IraBftaetioot o*b- 
DOi be taid to immoral d«bU. IP- 43 0. l.J 

lltfyiu Lnu-M‘>rtga<t4 t* /olfcrr/or jw|f- 

ino dsbts tn (jrHtnary of 6u#*n#»— 

auent adjudication cfhic bang insolvoni-^oj^f- 

Ignore progcftg including msnor’9 share is uatta 
1990 


Where mortgages were ejected by a Hinda 
father of jomt family property for debts in the 
ordinary coarse of basiness, who was subsecjuently 
adjudged an insolvent, the oo-piroenacy property 
is available for such debts incladmg minor’s inte¬ 
rest even if it did not vest in the Beoeiver. 

IV. 43 C. 1 & 2.] 

[Case l<iw reviewed.] 

Oobind Ram Khanna and Faqir Chand 
—for Appellant. 

D. C. Ralii for B. B. Puri and J. L. 
Kapur —for Respondents. 

Judgment. This fir-t appeal arises out 
of a suit by a Hindu minor for a declara¬ 
tion to the effect that the mortgage of an¬ 
cestral property offooted by his father 
Chanun Ram was not binding on him. 

Thu father and son aro co-parceners of 
the property and under the Law of Mitak- 
shara, tj whioLi tuey are subject, neither 
had any separate defined share in that pro¬ 
perty. The said Chanun Ram who figures 
as defendant No. 2 an \ ooo Sita Ram enter¬ 
ed into partnership in 189o and carried on 
business at Multan for a number of years 
under the name and ®tylo ot 'Sita Ram- 
ChanuQ Ram.’ Thau Ham fdefeu'iant) was 
the co-paituev of his brother Sita Ram. The 
latter died in 1905 Iraving three minor sons 
who became bis representatives in the con¬ 
cern alter b s doath. It app- ars that the 
firm suffered heavy los'^es m about 1909, 
and in orf'er to pay its debts Chanun Ram 
mortgaged oerta n family properties to Bell 
Ram-Baldeo Da^' lor a sum of R-. 20,000 
on the 3rd of September, 1909. Thau Ram 
al.-io on bis own behalf and on behalf of his 
minor nephews mortgaged certain proper¬ 
ties to ‘Boli Rani-Baldeo Da-i’ for the same 
debt of R-'. 20,000. In April 1911, the firm 
closed 11-1 business, and the Firm of Ralli 
Brothers brought a suit again t Chanun 
Ram, Thau Ram and the i^ons of Sita Ram 
to recover the monev due from them. The 
.suit was decreed, but the Chief Court held 
on the strength of Joykxslo Cowar v. NtUya- 
nund Nundy (l) and «. 247 of the Indian 
Contract Act that the liability ot the sons 
of Site Ram, who were minors, was confin¬ 
ed to their shares in the assets of the firm. 
But Chanun Ram who^e llabdity was per¬ 
sona) was arrested in the exeout'on of the 
daureo of Ralli Brothers, and be then 
sought the protection of the Insolvency 
Court and was adjudged an insolvent on 
the 4th of November, 1912. Tho Court 


(1) iCah, 738=2 a L. B- 440 

U) (1920) 168 P. B. 1919=64 I.a 93t. 
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then appointed a Receiver and the latter 
took po'Se«sion of his property. Chauun 
Raon’s m^nor son hied objection against this 
act'ion of the Receiver, but the District 
Judjie di-smi-'Sed the satne on the VOth 
of March, 1919. He then in-t tuted the 
present suit, contending that tbe mort¬ 
gage a*!' well as the ailjudicati> n order was 
inoperative as against his inte est in the 
joint family property because, tbe debts 
which necessitated the mortgage and later 
on compelle d Chanuu Ram to app^^ar in 
the In'^olvency Court bad been incurred in 
satta bazi, i. e., in transactions of a 'Specula¬ 
tive character. The contesting defendants, 
i.e., the Receiver and the mortgagees, plead¬ 
ed inter nUa that the order ot tbe District 
Judge in the insolvency proceedings was 
final and a complete bar to tbe suit, and 
that the properties of Chanun Ram, whe¬ 
ther ance=d;ral or self acquired, vested in 
the Rfcoiver. On these pleadings the 
Trial Court framed prelimmary issues of 
which the only vital one was to the follow¬ 
ing effect:—Did the joint family property 
of the plaintiff and his father vest in the 
Receiver R^d was the plaintiff not com¬ 
petent to maintain this suit to protect his 
interest therein? 

This was decided against the plaintiff on 
the authority of Ilarrrifkh R>ii Munna Lai 
V. Uadha Mohan (,2) and the suit was dis¬ 
missed With costs. 

The oontenti-^n that tbe learned Counsel 
for the plainMff-appellant most strenou‘-ly 
urges is that the insolvency of the father 
could not have had the effect of vesting in 
the Receiver the interest of the son in the 
eo-paroenary property, and in support of 
this proposition he relies on the ruling of 
their Lordships of the Privy Council in 
Sat Narain v. Beheri Lai (3). That was a 
suit for pre-emption by a H ndu whose 
father had been adjudged an insolvent 
under the Prosidenov Town^ Insolvency Act 
of 1903, an! the question that aro'^e for 
determination in tuat oa«^o was *‘Does an 
order of adjulication against a father vest 
in the Official Assignee his son's interest 
in the joint family property.” That ques¬ 
tion was an-werod in the affirmative by a 
Full Bench of the Lahore High Court but 
on appeal their Lords h^p'^ of the Privy 

(*?) (’920' 15S P R 1919=54 I.C. 931. 

(9» A, I B 1925 P 0 18=6 Ija>h. 1=62 I. A. 
22=47 M L. J 857=1925 M W. N. 1=93 A. L. 
J. 85=6 ti. B P. a 1 - 21 M. ti. W. 875=27 B. L. 
R. 135=29 0. W. N. 797 (P. 0.). 


Council came to the contrary conclusion, 
and in doing so they examined and took 
into consideration all the case-law on the 
point, as well as Ss. 2, 17, 23 and 52 of the 
Presidency Towns Insolvency Act and s. 200 
of the Civil P. C. of 1882, which was re-pro¬ 
duced as s. 60 in tbe C. P. C. of 1908. 
Their Lordships made it clear that their 
answer to tbe question was based entirely 
on the interpretation of the said sections 
of the Insolvency Act, and that they did 
not intend to say one word which might 
have the effect of disturbing and raising 
doubts as to decisions under s. 266 of the 
C. P. C. of 1882, or under s. 60 of the 
present Code, and with regard to the cases of 
Fakirchand Motich md v Motichan I SuY’ 
ruckchand (4), Rar.gayya Chelti v. Tkanika 
Challa Mudali (5), Nunna Brahmayya 
Stthi V. Chidaraboytna Venkttastuamy (6), 
their IjOTdsbip=^ took care to observe that 
thty were partnership cases and were not 
directly in point. In the present oa'e, the 
question directly involved is that of tbe 
liability of tbe son for tbe debts incurred 
by the father in the course of the business 
which he carried on as the manager of his 
family, and tbe answer to it depends on the 
general well-recognized principles of Hindu 
Law, which would apply all the same even 
if the son’s interest in the co-parcenary 
property was not affected by the adjudi¬ 
cation order against the father. It may 
be conceded that, so far as the rights 
of a Hindu son in the co-parcenary pro- 
p ‘ity arc concerned, the effect of the order 
of adjudication at^ainst his father under the 
Provincial Insolvencv Act would not be 
different from that under the Presidency 
Towns Insolvency Act, because the pro- 
vi'^ions of both the Acts on this point are 
almost identical with this difference, that 
there is no provision in the Provincial 
Insolvency Act corresponding; to s. 52 of the 
Presidency Towns Insolvency Act. And it 
may be noted here that the following re¬ 
mark made by their Lordships of the Privy 
Gounod appears to be of general applica¬ 
bility.— 

“It is certainly a startling propoMtion that 
the insolvency of one member of the family 
should of it«elf and immediately take from 
the other male members of tbe family their 
interests iu the joint property and, from the 
female members, their right to maintenance, 


(4) (18S3) 7 Bora. 483. 
(6) (IR9R) 19 Mad 74. 
(6) (1908) 26 Mad. 214. 
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and fcran^Cer the whole estate to an assignee 
of the insolvent for the benefit of his credi¬ 
tors.*’ 

In the present case, however, as alrea'ly 
stated the question is one of the liability of 
the son for the debts incurred by the father. 
The prino pies of Hindu Law on this point 
are embodied in ss. 198 and 200 of 
Mulla’s Hindu Law. 4th Eiilion, pages 24 4 
and 245 respectively. The relevant portions 
of these sections may be cited here : — 

“ 198. Power of manager to contract debts 
for family. —The manager of a joint family 
business has an implied authority to con¬ 
tract debts for the ordinary purposes of the 
family business. Where such debts have 
been incurred, the other co-paroeners, 
whether they be adults or minors, are 
liable, but to the extent only on their in¬ 
terest in the joint family property.” 

" 200. Alienation by manager of co-par¬ 
cenary property. —The manager of a joint 
Hindu family has power to sell or mortgage, 

* on reasonable commercial terms joint 
family property so as to bind the interests 
of adult as well as minor co-paroeners in 

the property, provided that (a)'*' * 

* ^ * i^b) in the case of minor mem¬ 

bers, the sale or mortgage is made for a 
legal necessity including debts incurred 
for family business, or for the benefit of 
family.” 

Now, there is no allegation in the plaint 
that the father incurred the debts for im¬ 
moral purposes. Ail that is stated is that 
the debts were incurred in speculative 
Itrausactions. But speculative transactions 
loanuot be said to be immoral and there is 
no denying the fact that those were made 
in the ordinary cour-e of the business of 
the firm on which the plaintiff’s family was 
represented by his father. As held in 
Amar Nath v. Bustomji f.7), the onus of 
proving that the debts were incurred for 
immoral purposes lay cn the son, but he 
did not even assert that they were incurred 
for an immoral purpose. It wa=, therefore, 
not shown that the mortgage was nob bind¬ 
ing on the plaintiff, and the latter’s interest 
in the co-parceoary property being liable 
(or the debts incurred by the father, the 
Official Receiver is competent to proceed 
again b all the oo-paroenary property be- 
cause ho represents all^ the cre ditors and 

15 P 1^* 1918=24 P. W. B. 1918=43 
1. O. 678=112 P. L B. 1918. 


his position is that of a judgment-creditor 
who can attach and sell tbe oo-paveenary 
property to recover tlie debts iuoarred by 
the father or mauager of the family pro¬ 
perty in the ordinary course of the lousiness 
of the family. That iho co-parceuary pro¬ 
perty is available for such debts is well-ro- 
oognised. The pla ntifl is, thovoEore, not 
entitled tr any relief even i( his interest in 
the oo-parcenary property did nob vest in 
the Receiver. 

The appeal, therefore, fails and is dismiss¬ 
ed with costs. 

Appeal dismissed. 
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Moti Sagar, J. 

Kesho Das —Plaintiff—Appellant. 

V. 

Tiilsi Dass —Defendant —Respondent. 

Second Appeal No. 1672 of 1923, decided 
on 6th February, 1924, again'^t a decree 
of the Addl. Judge, Lahore, dated 11th June, 
1923. 

•(a) Coutraol Aci, s. ^‘^—Chnmpertu-^Agreement 
bona 6de to assist claim believed to be just is legal 
but not one which is inrgii.ituble to the party /nianc- 
ed or <f/or improper objects. 

A fait affreement to supply funds to oarry on a 
suit in considocition of b-vving a sbare of the pto- 
pertv, if teoovorei, ought not to he regarded as 
being opposed to publio policy. Indeed, c^sos may 
bo easily supposed in which it would bo in furbher- 
anoe of right and justice, and necessary to resist 
oppression, that a suitor who h.id a just title to 
property, and no means except the proper y itself, 
would be assisted in this manner But agreements 
of this kind ought to be carefully watched, and 
when found to he extortionate and unconscionable, 
80 as to be inequitaide agiinst the party financed ; 
or to be made, not with the jtde object of 

assisting a claim believed to be just and of obtain¬ 
ing a rea.sonable recompense therefor, but for im¬ 
proper oi/ject-, as for the purpose of gambling in 
litigation, or of injuring or oppressing others by 
abetting and encouraging unrighteous suits, so as 
to be contrary to publio policy, efleot ought not to 
be given to thorn, il Cal. 2'49 Foil. Where the 
reward stipulated was out of all proportion to the 
actual expenses incurred, held that the agreement 
was unconscionable and therefore illegal as 
against public policy. [P. 4i, C. 2, P. 45, 0. 1.] 

Badri Das —for Appellant. 

TcJc Ohand and Mehar Chand —for Res¬ 
pondent. 
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Judgment. —The faots of the case out 
of which this second appeal has arisen are 
simple enough There A-ere two persona, 
Nihil Das h.nd Ki^hen Das who were in 
possession of certain Itnds in the villages of 
Bitn Thrimma, Maiian and Kiampur m the 
Chunian Tahsil of the Lah' re District in 
which Sant Ram defeniant No. 2, who 
died during the peudeocy of the suit, 
claimed a r.alf share. Sanii Rim wanted 
to institute a suit l^r the recovery of his 
share in tho^e lands but had no funds of 
his own to pro'^eoute ti e suit. On the 9bb 
of February, 1910 he entered into an agree¬ 
ment with the present plaiutitl Kesho Das 
by which, iu conBideration of the latter 
agreeing to supply him with money for the 
expenses of the litigation, he undettook to 
give him a certain share in the lands. The 
main features of the agreement were that 
Kesho Das was to be responsible for all 
the expenses of the litigation, that he was 
also to be responsible for the costs of the 
opposite party if the suit failed, and »hat 
if the suit succeeded, he was to become 
owner of one-balf of tbe land situated in 
the village Ram Thamma at once, and of 
the other h^lf in ti.at village and of land 
in the other villages, after tbe death of 
Sant Ram. It was further agreed that 
Sant Ram was uot to compromise the case 
without the consent of Kesho Das. In 
July 1910 Sant Ram accordingly iustibubed 
a suit) for possession of 350 kanalst 6 mat- 
la^ ot land situated in the three villagea 
above named. This suit was eventually 
compromised on his taking a to‘al area of 
258 fconuis, 10 marlas in the village Bam 
Thamma and on his giving up his claim in 
the other two villages. In June 1912, short¬ 
ly after the compromise, Sant Ram mort¬ 
gaged One-half of this holding to one Arjan 
Das for a sum of Rs. 1,000. Kes. o Das 
thereupon brought two suits, one for pos¬ 
session of 129 kanalSf 5 marlas to which 
he was immediately entitled under the 
agreement of February 1910 and the other 
for a declaration that the mortgage made 
in favour of Arjan Das was invalid and 
that it would be ineffectual after the death 
of Sant Ram so far as his (the plaintiff’s) 
rights under the agreement were concerned. 
Both these suits were also compromised, 
the plaintiff having accepted imm.^diate 
possession of 112 kanals out of the Ram 
Thamma land in lieu of 129 kanals, pos¬ 
session of which had been sued for by him, 
and his having agreed to become liable for 


the charge of Bs. 1,000 created in favour of 
of the mortgagee, Arjan Das in respeut of 
the other area of 129 kani^ls which was 
to come to him (Kesiio Da*') after the death 
of Sant Ram. In March 1 vj 20 Sant Bam 
executed a deed of gift in favour of Tulsi 
Das, the present respondent, in respect of 
this other area of 129 kanals stating 
therein that Tulsi Das was his chela, that 
he had been serving him as such for the 
last six or seven years and that the donor 
cancelled the agreement of February 1910 
so far as Kesho Das’s rights to succeed 
to him after his (Sant Ram's) death were 
concerned. The plaintiff Kesho Das 
thereupon brought the present suit in 
March 1921 for a declaration that the 
gift was invalid and that it would have no 
effect on bis rights under the agreement 
after the death of the donor. Sant Ram 
died during the pendency of the suit and 
the plaintiff Kesho Das then made an ap¬ 
plication that Jagan Nath, his (Kesho Das's) 
son, be brought on the record as the legal 
representative of Sant Bam on the ground 
that the deceased had appointed him his 
chela some ton or t welve years before the 
institution of the suit. This application 
was rejected by the Trial Court after 
enquiry, it having been found that Jagan 
Nath was not the chela of the deceased. 
On the merits, both the Courts below dis- 
mis<^ed the suit holding that the plaintiff 
had already been suffioientJy recompenced 
by the award of 112 kanals of Ram 
Thamma land and that he was consequent¬ 
ly not entitled bo any further relief. 
Against this decision the plaintiff has now 
preferred a second appeal bo this Court, 
and I have listened to lengthy arguments 
by Counsel on both sides. The law appli¬ 
cable to this case ^s very clearly laid down 
in the case of Ram Coomar Coondoo v. 
Chunder C^mto Mooke jee (1) where their 
Iiordsbips of the Privy Council observe as 
follows :— 

A fair agreement to supply funds to carry on a 
suit in consider-%tion of having a share of the pro¬ 
perty, if recovered, ought not to bo regarded as 
being opposed to public policy. Indeed, oases may 
be easily supposed in which it would be in further¬ 
ance of right and jusbioo, and necessary to resist 
oppression, that a suitor who bad a just title toj 
property, and no means except the property it8elf,| 
would be assisted in this manner. But agreementsl 
of this kind ought to be carefully watched, and] 
when found to be extortionate and uocoasoionable.j 
so as to be ineqnitable against the party; or to be] 

■"(X) (1376-77) 2 Oal, iTA. 23=8~ 8ar. 654 

P. 0. 
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inade» not witli fcUe boyia fido object of asaiefeing a 
oiaim behoved to be jviat and ol obtaining a reason* 
able reoompeQse therefor, bat for icnpcoper objecca, 
aa for the parpoae of gambling in litigation, or of 
injuring or oppcesaing others by abetting and 
encouraging unrighteous auits, ao aa to be contrary 
to public policy, efieot ought not to be given to 
them." 

The latter part ot this passage is clearly 
applicable to the present case, and the sole 
question lor determination is wuether the 
agreement was or was not so unfair and 
unconscionable in its inception as to be 
inequitable against the opposite party. It 
is argued that primci fadQ there was no¬ 
thing unfair about the agreement and that 
the subsequent conduct ot Sant Ham showe 
that he, at any rate, never thought tuat it 
was so. It is pointed out that the pla ntifT 
Sesbo Das undertook not only to assist the 
deceased Sant Ram with money lor the 
expenses of his litigation, but also became 
responsible for the costs of the opposite 
party if the former was unsuccessful lu his 
suit. It is further pointed out that the 
present defendant Tulsi Das was not in 
existence at the time the contract was en¬ 
tered into and that ha is, therefore, nob 
entitled bo raise any objection as to the 
inequitable nature of the transaction. 
Next, very urgent stress is laid upon the 
fact that the agreement was re-affirmod by 
the deceased in 1912 when a suit for the 
cancellation of the mortgage effected by 
him was compromised and an underbaking 
given by the present plaintiff that be 
would also become responsible for the re¬ 
payment of the money to the mortgagee. 
It is urged that all these circumstances 
indicate that the plaintiff was quite fair in 
his dealings and that there was an honest 
desire on his part bo help the deceased. 
This may very probably be correct, but 
this is nob the real point in the case. The 
plaintiff may have been quite fair in his 
dealings and the contract may not, there¬ 
fore, bo void as contrary to public policy. 
The question, however, is whether the 
reward which the plaintiff was bo get under 
the contract was or was nob so much out 
of all proportion as to be considered uncon¬ 
scionable and to disentitle him from claim¬ 
ing any further relief. It is admitted that 
the suit, which the deceased^ Sant Ram 
insbibubaJ. related to about 354 kanals of 
land in three different villages. The agree¬ 
ment with the plaintiff was that bo would 
be entitled bo get half of the land as soon 
as the suit was decreed and the rest after 


the death of the then plaintiff Sant Ram. 
The expenses of the htigsbion, even if the 
case bad gone up bo the Chief Court, could 
nob have exceeded Rs. 1,000. In return 
the plaintiff was to get practically the 
whole of the land which was then in suit 
though, of course, possession of ono-oalf 
was bo be postponed till after the death of 
the plaintiff. It appears bo mo that the 
plaintiff must have represented to the 
deceased the likelihood and the necessity 
of an extensive litigation, a representation 
which was wholly unwarranted by the 
facts. As a matter of fact the proceedings 
in the suit were brief and simple and could 
in no oiroumstanoes have cost the plaintiff 
more than Rs. 500 or Rs. 600. The Court- 
fee required for the plaintiff was not much 
and the suit having been oompromised, the 
fees paid bo Counsel could not have bean 
very heavy. In such circum-bances there 
can possibly be no doubt as to the uncon¬ 
scionable nature of the bargain and I 
concur with the learned Judge of the Court 
below that the plaintiff is not entitled to 
any further relief. 

The result is that the appeal fails and is 
dismissed with costs. 

Appeal dismissed. 

A. 1. R. 1926. Lahore 45. 

Fforde, J. 

Sohan Singh —Accused —Petitioner. 

V. 

Emperor —Respondent. 

Criminal Revision No. 2121 of 1923, 
decided on 28bh March, 1924, from the 
order of the Disb. Mag. Sheikbupura, 
dated 6th September, 1923. 

(a) Criminal P. C., s. 110—Sia eategorUn are 
provided by the Bcction—ProseeuUon mu$t charge 
and prov3 tpeei/ic offence agaimt the accused^ 
Evidence of general iU-repuie is not sufficient to 
base an order under the section. 

8 . llO provides six categories ot oases within 
one or more of whioh the oSender's oase most 
oome in orier that a penalty may be imposed in 
aooordance with that seotion. When a person is 
sought to be proceeded against under this seotion 
it must bo made oleat as to which sub-seotion he 
is charged with. It is not enough merely to assert 
that be is a person of criminal tendeaoies or that 
he is suspected of having committed certain 
crimes. The prosecution <^st charge that the 
accused habitually commits one ot the crimes 
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referred to in flub-aeotions (o) to (d) inclusive, or 
that he habituvlly commits or at empte to com¬ 
mit or abets ihe commission of ofiencea involving 
a breach of the peace ic) or la so desperate and 
dangerous as to render his being -at large without 
seentity haz i rdous to the com 'nunity {J )■ It must 
bo specifically stated under wtiioh o! these citego- 
ties the accused’s case is alleged to come 'Ihe 
omission to do so is a seriouii hardship to the 
accused inasmuch as ho receives no notice of the 
precise case which he h ws to meet. It is not enough 
to enaege a person generally of having committed 
an oQenoe under s llO, Criminal P.O. without spe¬ 
cifically stating under which ol the aub-seotions the 
case is alleged to fall Moreover the evidence must 
prove the accused person to come within one or 
more of the descriptions set out in the section. 
General evidence of the accused’s bad character 
and of his association with people of bad character 
does not bring his Ckse within the provisions of 
8 . 110. Evidence of general ill repute is not aum- 
oient to base an order under s. liO, not can the 
accused person be condemned upon suspicion. 

^ [i-. 4G, C. 1 & i.] 

B. A. Cooper ~ioi Petitioner. 

Judgment.—The petitioner in this 
case has by an order of a Magi^5trate of 
the First Cla-s been restricted bo the limits 
of the villa -0 Ghazi Munara lor a period 
of two years. The order purports to have 
been made under the combined provisions 
of s. liO, Criminal P. 0., and the Restric¬ 
tion of Habitual Offondeis Punjab Act, 
1918. 

An appeal from this order was brought to 
the District Magistrate who contirmod the 
order of the First Court. 

The order of the District Magistrate is 
now before me upon a petition for revision 
under s. 439, of the Criminal P. G. 

The main ground for revision relied upon 
by Counsel lor the petitioner is that the 
District Magistrate "has committed a 
material irregularity in not deciding in 
which paragraph of s. 110 of the Criminal 
P. O., the case of the petitioner falls and, 
further that the prosecution has failed to 
prove an offence under that section. 

In my opinion the order of the District 
Magistrate is bad on both these grounds. 

I .110 provides six categories of cases 
ithin one or more of which the offender's 
ise must come in order that a penalty 
lay be imposed in accordance with 
bat section. It seems fairly obvious upon 
oneral priociplos that when a person is 
ought to ba proceeded against under this 
eebion it must be made clear as to which 
ub-seobiou he charged,with coming 
inder It is nob enough merely to assert 
,hab he is a pers6n' o^ criminal tendencies 


or that he is suspected of having com 
mitted certain dimes. The prosecution 
mu<t charge that the accused habitually 
commits one of the crimes referred to in 
sub-ss. (a) to {d) inclusive, or that he 
habitually commits, or attempts to commit, 
or abets the commission of offences involv¬ 
ing a breach of the peace [sub-s. (a), 
or is so de'-perabe and dangerous as to 
render his being at large without security 
hazardous bo the community [sub-s. 
[/)J. It must be speciffoally stated under 
which of these categories the accused’s case 
is alleged to come. That has not been 
done in the present case, and the omission 
bo do so is obviously a serious hardship to 
the accused person inasmuch as he receives 
no notice of the precise case which he 
has bo meet. It is nob enough, as in the 
present case, to charge a person generally 
of having committed an offence under 
s. 110, Criminal P. C., without speciffcally 
stating under which of the sub-sections the 
case is alleged to fall. 

The evidence moreover must prove the 
accused person to come within one 
or more of the descriptions set out in the 
section, that is to say. he must be proved to 
be by habit a robber, house-breaker, thief 
or forger fa) and [d), or by habit a Receiver 
of stolen property knowing the same to have 
been stolen {b), or that he habitually pro¬ 
tects or harbours thieves or is the agent of 
receiver of stolen property (c) and so forth. 
The evidence in the present case does not 
come anywhere near providing the neces¬ 
sary proof to justify a conviction under 
s. 110. In the words of the District Magis¬ 
trate' "The evidence again^^t the accused in 
the lower Court was that he was su'^pected 
in seven different cases from 1916-1922, 
The witnesses who depose to these various 
suspicions are 40. All these witnesses 
depose to the fact that the accused is a bad 
character and keeps company with other 
people of bad character." In other words 
the entire evidence against the accused is 
to the effect that he is suspected of having 
committed various offences, but there is 
no proof that he has ever been convicted 
of any offence. In addition to this there is 
general evidence of the accused’s bad ol^- 
racter and of his association with people^ 
bad character. This does not bring the 
case within the provisions of s. 110. Evi¬ 
dence of general ill repute is not sufficient 
to base an order under s. 110 nor can the 
accused person be condemned upon suspi- 
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oioa. The order, in my opinion, is clearly 
bad and should be quashed. 

I accordingly aooept> the revision and set 
aside the order in quosbion. 

Order quashed. 


A 1. R. 1928. Lahore 47 (1). 


OampbeIjIi, J. 


Firm Bhogi Lai — Trik'tm Lai —Defen¬ 
dants—Pebibioners. 


V. 

Firm Amar Nath — Lajpat Rai —Plain¬ 
tiffs —Respondents. 


Civil Revision No. 711 of 1924 decided 
on 20bh February, 1925, from an ordor of 
the Dist. Judge, Amritsar, dated I3bh 
October, 1924. 

Civil P. O., a Wb^Erroneous dec>siot% of appel¬ 
late Court as to first Court's hiving jurisUction 
over a suit, cannot be revised. 


An appellate judgnaeot deciding (even erroneoue- 
ly) that the Court of fir.st instaaoe had juriadiotioQ 
to hear a suit, is nob open to revision by the High 
court. CP. 47, 0. 1.] 


Badri Das —for Petitioners. 

Jai Gopal Sethi —for Respondents. 

Judgment. —The weight of aothority in 
the Punjab is in favour of the view that an 
appellate judgment deciding (even if 
erroneously) that the Court of first instance 
had jurisdiction to hear the suit, is not 
open to revision by the High Court, vide 
D Vital Ram v. Asa Ram (1), Arur Singh 
V. Bua Dit a (2) and Chhubu Mian v Har 
Charan Das i3). I hold that on this preli¬ 
minary objection the petition fails, and I 
dismiss it with costs. 


Application dismissed. 


(1) (IftSR) 4S P. B. 

(2) (1911) 4 P. B. 1911=45 P. L. R. 1911—26 

^ (^’(1913) 119 P. R. 1912=101 P. Ii- R- 1913=*= 
48 P. W. B. 1913. 
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A 1. R. 1926. Lahore 47 (2). 


Fforde, j. 


Mamrez and others —Accused 

V. 

Emperor —Respondent. 


-Appel¬ 

lants 


Criminal Appeal No. 118 of 1924, decid¬ 
ed on 23bh March, 1921, against au order 
of the Mag. F. C., Mianwali, dated i5bh 
January, 1924. 

(a' Penal Code ts. 71, 394, 897— Consecutive 
sentences. 


CoQfiOoutive aeatenoo-* in reapeefc of oonviotions 
uader aa 394 and !'.97 vr© illegal, if thAy are b-sed 
on the same set ol facts. [P. 47, G. 2.j 


B. A. Cooper - for Appellants. 
Bhajan Lai —for Respondent. 


Judgment. Having heard all that 
Counsel has to say on behalf of the appel¬ 
lants, and having examined the evidence, 
I am satisfied that the decision of the Court 
below as to the guilt of the appellants is 
correct. 

In view, however, of the provisions of 
s. 71 of the Indian Penal Code I am not 
sa^i-fiei that the learned Magistrate was 
empowered bo pass consecut.ve sentences 
in reepeeb of convictions under s«. 394 and 
397. Both convictions are based on the 
same set of facts, It seems to me that the 
case falls with n the third clause to s. 71 
of the Indian Penal Code which reads as 
follows :— 

“ Where several aob«^, of which one or 
more than one would, bv itself or them¬ 
selves, constitute an offence constitute, 
when combined, a different offence, the 
offender shall not be punished with a more 
Severe punishment than the Court which 
tried him could award for any of such 
offences.” 


As, in my opinion, the imposition of con- 
jecut've sentences in the pre'enb case is 
not legal, I aocept the appeal to the extent 
Df making the sentences t-.o run concurron- 
3 ly. In other respects the appeal stands 

lismissed. 

.ppeal^'paritypdismissed. 

'rti- 

HTjh 

Jammu & Kashmir 



Srin3 
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A. 1. R. 1926, Lahore 48. 

Scott-Smith and Zafar Alii, JJ. 
Mohar Singh -Accused—Appellant 

V. 

Emperor —Respondent. 

Criminal Appeal No. 385 of 1924, decid¬ 
ed on 25bh March, 1925, from the order of 
the S. .T., Gurdaspur, dated 24th March, 
1924. 

Penal Code s. 397—Scciion applies only to person 
aetualiy causing grievous hurt. 

The soofcioQ only applies to the person who 
aotaally causes grievous hurt or is himself armed 
with a deadly weapon. ‘21 All. -263 Dist. 28 All 40i 
15 P. R. 1901 Or,; and 16 P. U. IbOl Or Poll. 

Des Raj Saiohney —for Respondent. 

Juds^ment.—A dacoity was committed 
on the night between the 16th and 17bh 
December, 1923, in the house of Lahori 
Mai at Barnala in the Gurdaspur District 
and a large number of ornaments of gold 
and silver were stolen Grievous hurt was 
caused to two of the villagers by the 
dacoit?, and simple hurt to others. There 
are said to have been 13 dacoits of whom 
10 were jointly tried by the Sessions Judge 
of Gurdaspur. He convicted nine of them 
and acquitted one by name Mala. Gujar, 
one of the dacoits turned King’s evidence 
whilst Billi and Ali Muhammad were said 
to be absconding at the time of the trial. 
Subsequently, Ali Muhammad was appre¬ 
hended and tried separately and convicted, 
and there is a separate appeal by him 
before us which is disposed of by a separate 
judgment. The nine persons who have 
been convicted have filed separate appeals 
through the Jail Authorities. The judg¬ 
ment of the learned Sessions Judge is an 
extremely clear one. It gives in detail 
the statement of Gujar approver and descri¬ 
bes the way in which a clue to the per¬ 
petrators of the daooity was obtained. The 
evidence against the appellants is in the 
first place that of the approver. This has 
been corroborated as again^^t each and 
every one of the appellants by either the 
finding of stolen property in their posses¬ 
sion or by the fact that they gave informa¬ 
tion which led to the recovery of the stolen 
property from other persons to whom they 
had entrusted it. As regards^ Mehr Singh, 


appellant, it must, however, be remarked 
that he is said to have sold some stolen 
property to Inayat IJlIah (P. W. No. 54) 
whioh is nob produced. This consisted of 
a pair of gold hudkis whioh Inayat Uilah 
melted down ; the gold resulting from this 
operation has been produced. Mehr Singh 
was identified by Lahori Mai as one of the 
dacoits at an identification parade whioh 
was duly held in the presence of a Magis¬ 
trate. We see no reason to doubt that this 
parade was properly held. 

As regards the ornaments produced by 
or at the iostiance of the various appellants 
the evidence is that both of Police officers 
and of respectable gentlemen whose testi- 
morv we see no reason to reject. Mehnga 
and Tehla, appellant‘s, are brothers residents 
of the village Bhaini Bangar. Tehla not 
only stated that no ornaments were found 
from his possession but that he had no 
koiha in the village of Bhaini Bangar and 
that ho lived elsewhere. The witnesses for 
the prosecution, however, stated that 
Tehla s kotha was shut up and searched 
in accordance with law. One of these wit¬ 
nesses was Mohamed Ali (P. W. No. 35) 
Lambardar of the village. No questions 
were put to the witness in oro^s-examina- 
tion with a view of showing that it was 
not Tehla s house which was shut up, but 
some one else’s. Moreover D. Ws. Nos. 1 
and 3 clearly stated that Tehla had a kotha 
in the village, though he had only return¬ 
ed thither five or six days before the 
dacoiby. The appellants have all denied 
the finding of stolen property in their 
possession or the production of stolen pro- 

persons at their 
instance ; but the evidence in proof of 

these facts is entirely reliable and over¬ 
whelming. In our opinion the evidence of 
the approver has been sufficiently corrobo¬ 
rated as against each of the appellants 
and we maintain their convictions. 

The learned Sessions Judge was of opi¬ 
nion that as some of the dacoits were 
armed with deadly weapons and as griev¬ 
ous hurt was caused by some of them, 
the least sentence that could be passed on 
any one of them, whether he actually 
caused grievous hurt or nob, or whether 
ha was armed with a deadly weapon or 
not, was seven years having regard to 
5. 397, Indian Penal Code. The Allahabad 
High Court in the case reported as Queen- 
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Smpr^sa v, MahabW Tewari (l) held that 
the words *‘suo\i offender” in the section 
include anv person taking part in the 
daooitv. But suh«?equently in the same 
year in the case reported as Qiifien Emvress 
V. S<»nia (2’i the same High Court laid down 
that the section applies only to those per¬ 
sons taking part in the daooity who them¬ 
selves deadly weapons or cause griev¬ 
ous hurt. This view was followed in the 
case reported as Emperor v. Nageshwar 
(3^ and it has also been followed by the 
Madras High Court. The Punjab Chief 
Court in the oases reported as Chci tar Singh 
V. Empp.ror (4^ and Croyyn v. Mohana (5) 
followed the earlier Allahabad ruling. In 

i our opinion the sontion only applies to the 
person who actually caused grievous hurt 
or was himself armed with a deadly weapon. 
We, therefore, consider that it was open 
to the Court to award lesser sentences 
than seven years’ rigorous imprisonment. 
The ‘sentences awarded, however, are by 
no means excessive except perhaps in the 
ca^e of Kaka who is, according to the re¬ 
cord. a youth of only 20 years. Having 
regard to his age we think a lesser sentence 
win ‘Suffice and wo accept his appeal and 
reduce his sentence to three years’ rigorous 
impTi*5on'Tient including two months 
solitary confinement, j 

The appeals of the other appellants are 
dismissed. 


Appeals dismissed. 


(1) (ie99» 21 AU. 2r)3=18'i9 A. W. N. 76. 

{2) (lS9'i) 28 All. 404 note—1899 A. W. N. 186. 

(3) (1906) 28 All. 404=1906 A. W. N. 61=3 Ot. 
Ij. J. 322. 

(4) 15 P. R. 1901 Or. 

(6) 16 P. R. 1901 Ct. 
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Shadi TjAIi, 0. J. 

Vhatoa —Accused-Petitioner, 
v. 

Emperor —Respondent. 

Criminal Revision ■47 0 of 1924, decid¬ 
ed on 16th May 1924. on a report by the 
Dist. Mag., Gurgaon, dated 13th March 

1924. 


(a' Penal Code, a. 27 ^—milk adnUera- 
icd toith toaier is not offence. 

Milk i*; nob renlored noxious by being mixed 
with water. The mixture of milk and w iter i<t 
often uned a;; drink in the Rummer. Bo a person 
who expoROR for Rale milk adulterated with w.\ter 
is nob guilty of an ofienoe under s 273. 

[P. 50, C. 1.] 

Facts. —The accused keeps a confec¬ 
tioner’s shop at Hodal, On 31st .January 
1923 at about 9 P. M. he was found offer¬ 
ing for sale milk with water of greater 
quantity than the milk itself, when Dr. 
Harbhagwan Das vi‘‘ited his shr^p a*' the 
said hour at night. The Doctor submitted 
a report for the prosecution of the accused 
and the Sub-Divisional Officer, Palwal, 
sent the case to a Magi'^trste, Second Class, 
for trial under s. 27d, Indian Penal Code, 
who convicted the accused and Rentenoed 
him to pav a fine of Rs. 5. The accused 
subsequently lodged an appeal in the 
Court of the Sub-Divisional Officer, Palwal, 
with appellate powers who dismissed it on 
14th December 1923. The accused has 
now filed an application for revision of the 
Sub-Divisional Officer’s order in the Court 
of the District MagiRtrate. The facts of 
the other two connected oases are also 
similar to it and the accused in those oases 
have similarly applied for revision of the 
Sub-Divisional Officer’s orders. 

Grounds. —The que'^tions for decision 
aro fll Whether the Suh-Divi'sional Officer 
in his capacity as an Appellate Court is 
subordinate to the District Magi'^trate for 
purposes of s. 435 etc., (2) Whether a con¬ 
viction under s. 273, Indian Penal Code 
can be upheld when all that is proved is 
that milk exposed for sale in a shop was 
more than half water. 

As for (l) there appears to be no pro¬ 
vision of law preventing the District 
Magistrate examining a record of the Sub- 
Divisional Officer when acting as an Appel¬ 
late Court. 

As for (2) there is nothing noxious about 
the water itself, and presumably milk and 
water mixed in any proportions whatever 
cannot b® noxious either. The result might 
not be very nourishing for healthy peraons 
and, if sold a^ pure milk, such a mixture 
might involve the seller in a charge of 
cheating but nob in a charge under s, 273 
Indian Penal Code There is no evidence 
that any one was cheated by the sale of 
this mixture of milk and water. This 
applies to oases Kos. 12 and 14 of 1924. 
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The B ca^e*^ are, therefore, forwarde-^ to 
tho Hich Court for orders under s. 438, 

Cr'Toinal P. C. 

I Order. —The factQ found bv the 
rMaf!i=tr t« do not conctitnte an off'^Doe 
lunder 873, Indian Penal Cole. It triie 
that the nconcied 0 ^po=ied for ‘^ale milk 
adulterated with wat«r. hu*- there W no evi¬ 
dence on the record that the TnWtnre was 

I noxious or ininriou^ as food or drink. Milk 
is not rendered noyions hv being mixed 
with water, indeed the mixture of milk 
and water is often used as drink in the 
cummer. 

T acoordinglv accept the application for 
revision and setting aside the conviction 
and sentence, direct that the fine, if realised, 
be refunded to the petitioner. 

Appliedtion accepted. 


A. I. R. 1926 Lahore 50 

Fforbe, J. 

Sawan Singh and oife’rs—.Accused- 

Petitioners. 

V. 

'Emperor through TJazara Smgh —Com¬ 
plainant —H^espondent. 

Criminal Hevision ^^o. 888 of 1985 deci¬ 
ded on I7th April, 1985. from an order of 
tho S. .1., Tjahore. dated l7th November, 

1924. 

(ft- nriminnl P. C., * 4S7 —Roiftfon rnurt 

Bhofildnot. 'iirp.-t Mhfir ingn’rif nfi^r d-r^rhnrqf. 

or yoolifih or hoae'i on lacowi- 
plfite r$<ytrti nf etndeneo. 

Bna'ikiti® coaarftUv. farther e"qiiti*v after <lia- 
ohftfco in improper unleeo the ord^r of fliechnree ifl 
tnenife^felv pervorae or fooVmh, or ie b^ae*^ upon the 
record o* e'^idei’ce which is ohviocslv inoompl'’te. 
Ik i« nek fluffioient for a (^onrfc to merely s «»7 that 
the Trial Indge h's rot eone fnlW into the case 
ftnd to deolnre khat a farther enquiry i-* oeoe« 9 atv. 
B«»fot^ ordering ft (ufthec eoquirv the Oourt of 
Bevioion should state in what respect the Trial 
Judge’s oonnlasiona are either foolish or perverse 
or otherwise unsatiafftotorv, and if the ease is sent 
back on the ground that the deoision of the Trial 
Court has been arrived at upon »o inromplole 
record this should be stated. 10 P B lOll Poll. 

fP. 51, 0. 1 & 2.] 

(M CWmmrtl P. C., s. 70—Suwitnow* effected on 
mother of nreneed ts rot va'td. 

fflsne of sumrren’ effected by serving upon the 
mother of the accused is not 
Code. 

Parkash Chand—lor PetifcioneTs. 
Harhhajan Das—for Bespondenb. 


Judgment. — ^fuffammat Tjaohbo, her 
huchftpd Sawftn Singh, her father Narain 
Singh and her mother Mu^ammat .Updo, 
were tried hv Mr Chanan Mai. a Magis¬ 
trate of the First Clase. invested with s. 30 
powers, upon a complaint framed nnder the 
p-ovisions of s. 494, Indian Penal Code, 
i p., for bigamy. The complaint is as 

follows 

** Some four ye'^rs ago, T, the comnlaiaant, waa 
married to Tjaohho. who lived with 

me for some time. Tu the mouth of Kcitole, 
Som^ot 1^7**. accused Nos. 2 and who are the 
parents of lf«.<?ummn< T.achho took her away from 
mv house with a dishonest motive. WM*otnma< 
!Laohho had ornaments worth Bs flOO with her at 
the time when she left me. Jn Chet of ve%r 1978 
accused Nos. ’ and 3 married Mtisnmmnt Tjaohbo 
with acuused No. 1 on receiving a consideration of 
Bs. 1,200.*’ 

The learned Magistrate took the evidence 
of all the witnesses for the prosecution 
amounting in all to eleven. These witnesses 
were fully examined and cross-examined, 
and the accused were then called upon to 
make their statements which they did. 
Having heard the whole of this evidence, 
the learned Magistrate came to the conclu¬ 
sion that a prtmn facie case had nob been 
established against the accused and dis¬ 
charged them. 

The coraplainar^t Hazara Singh, who 
claims to be the legal husband of Mu^am- 
mat Tjachho. anplied to the Sessions Judge 
in revision under the provisions of s. 436, 
Criminal P.C.. praving that the order of the 
Magistrate he set aside and the case be 
sent ha«k for farther enquiry. On that 
application the learned Sessions Judge 
made an order that the record should be 
returned to the District Magistrate with a 
request that he should dir ot vome subordi¬ 
nate Magistrate to make further enquiry 
into the ooranlaint. The accused persons 
have now applied to this Court on its 
revisional side praying that the order of the 
Sessions Judge be set aside as being against 
law. 

Mr. Parkash Chand, who apnears for all 
the four petitioners, contends that, so far as 
Mn^ammat Ijaohho i^ concerned, the order 
of the Sessions Julgo has an additional 
defect inasmuch as the petitioner was 
nob legally cerved with notice of the pro¬ 
ceedings in the Ses<!ions Court. This obfeo- 
tion appears bo me well-founded. The 
notice was effected by serving Mu^ammat^ 
Tiachho’s mother and such service is not] 
warranted under the Criminal P. O. 
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Apatb, however, from this defect in the 
oace of one of the petitioners, I do nob 
consider that the iud^ment of the Sessions 
Judge warrants the order which he has pas¬ 
sed for further enquiry. In Emperor v. 
Kimt (l), Kensigton. J., who delivered the 
judgment of the Full Bench, expressed him¬ 
self as follows :— 

“ No invariAblo rule can be laid down, but 
speaking generally, furtber enquiry alter diajharge 
»a imptopoc unless tbe order ol discharge w.^s 
manifestly perverse or foolish, or was bdsed upon 
tbe record of evidence which was obviously in¬ 
complete.*' 

This rule was applied by Abdul Raoof, 
J., in Nahi Bakh'ih v. Emperor (2). 

The learned Sessions Judge has not 
found the judgment of the Tiial Court to be 
perverse or foolish. The Trial Judge, who 
had the advantage of having the witnesses 
before him and of being in a position to 
judge of their veracity by tiieir demeanour 
in tbe witness-box, came to the conclu^^ion 
that the prosecution evidence was manu¬ 
factured. He refers in his judgment to a 
discrepancy between the evidence of Sant 
Ram (P- W. No. 11) and the other wit¬ 
nesses as to the date on which the alleged 
first marriage was held. The learned 
Sessions Judge is inclined to disagree with 
the Trial Court as to whether such a discre¬ 
pancy is material, as the Trial Court has held 
it to be. There is nothing either perverse 
or foolish in the conclusion which the Trial 
Court came to upon this piece of evidence. 
The learned Sessions Judge has not referred 
to any particular piece of evidence, other 
than that which I have just mentioned, in 
respect of which the Trial Judge can be 
said to have drawn a foolish inference. It 
lis not sufficient for a Court to merely say 
Itbat the Trial Judge has not gone fully into 
I tbe case, and to declare that a further 
lenquiry is necessary. Before ordering a 
liurtber enquiry the Court of Revision should 
Istate in what respect the Trial Judge s 
loonolusions are either foolish or perverse 
lor otherwise unsatisfactory, and if the case 
IS sent back on the ground that the decision 
of the Trial Court has been arrived at 
upon an incomplete record this should be 
stated. In the case under consideiat.on the 
learned Sessions Judge does not allege that 
the Magistrate arrived at his decision with¬ 
out dealing with all tbe evidence which 

(0 (i9U) 10 P. B. 1911 Cr=24 P.R. 19‘1 Cr = 
19 Or Li J. 364 -11 1. C. 13*2=205 P. L. B. 1911. 

(2) (1920) 1 Lab. 216=109 P. L. B. 1920=8 P. 
W. B. 1820 or.«66 I. C. 777=21 C*. L. J. 631. 


wa< placed before him. Ho only says that 
in his opinion tbe lower Magi'^trate did not 
go, so far as bis (the Magistrate’s) judg- 
ment «hows, fully into tbe case. l^ut tlio 
Magistrate does not av^pcar to have ba^O' 
his judgment upon un incomplete record o: 
evidence, nor does the learned Session'^ 
Jndge allege that be has done so. 

Acting upon tbe principle laid down in 
Emperor v. Kiru (1) I must set a’^i le the 
order of the Sessions Judge directing fur¬ 
ther enquiry. 

Order set asi ie- 
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Muhdmmtd Sadiq and others —Acoused- 

Appollauts. 


V. 

Einperor —Respondent. 

Crimiral Appeal No. 250 of 1925, dooidod 
on 30th April 1925, agamst an order of the 
Magistrate, F. C. Kasur, dated 19bh Febru¬ 
ary 1925. 

fa) Criminal P. C, s. —Omission toexnmint 
accused nl the close o/ prosecution evidence vttiates 
trial. 

In a trial for an attempt to commit murder tbe 
Magi^itcate examined tbe acouiied after taking 
Aomo OM idoQoe and tben framed a charge agtiant 
thorn. Afier doing so he recalled the witne^i^ea, 
that bad already been examined, to enable tbe 
accused to crons-oxamiae them and then examined 
the remaining two pro.secution witnedi>e3. After 
taking tbe evidence of these two witnesses he did 
not question tbe accursed as bo was required to do 
by 3. 342. [P. 51. C. 2, P. 52, 0. l.J 


Held that the omission vitiated the trial. 

(b) Evidence Act, s. 159 —Statement of injuries, 
copn oj, can be used to refresh memory but not as 
substantive evidence. 


A copy of the statement of injuries recorded in 
tbe register of medioo-legal oases may be used by 
the medio il witness for the purpose of tefteshing 
hia memory but it cannot be treated as evidence. 
9 Cal. 455 Bef. [P. 52, C. 1.] 

Brij Lai —for Appellants. 

Order. —The learned Counsel for the 
appellants who have been convicted by a 
s. 30, Magistrate of an attempt to commit 
murder contends that the trial was vitiated 
by the Magistrate's omission to examine the 
accused at the close of the prosecution evi¬ 
dence and before calling on them for their 
delence. The Magisbiate examined tbe 
accused after taking some evidence and then 
framed a charge against them. Alter doing 
so he re-called the witnesses, that bod al¬ 
ready been examined, to enable the accused 
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to cross-examine them and then examined 
the remaining two prosecution witnesses. 
Alter taking tae evidence of these two wit¬ 
nesses he did not question the accused as he 
was required to do oy s. 342 of the Criminal 
P. C. to give them an opportunity of explain¬ 
ing the evidence agaiurst them given by 
these two witnesses. Thus tue Magistiate 
failed to do what he was bound to do under 
s. 342 of the Criminal F. C. and the learned 
Counsel for the appellants contends that the 
accused were seriously prejudiced by this 
omission. The rulings of almost all the 
High Courts are that failure to so examine 

I an accused is not mere irregularity but an 
illegality which vitiates the trial. The 
learned Counsel further points out that the 
Magin:trat6 did not examine the medical 
Witness properly inasmuch as he allowed 
him to put in a copy of the statement of 
injuries recorded in his register of medico* 
legal oases and accepted it as evidence in¬ 
stead ot examining him in respect of those 
injuries. The medical witness could use 
the entries made by him in the register for 
the purpose of refreshing his memory but a 
copy ot those entries could not be treated 
as evidence. In Hogkum btnght v. Km- 
press V-li» it* held that a post mortem 

report was not evidence and that a medical 
man in giving evidence may refresh his 
memory by referring to that report but that 
the report itself cannot be treated as evi¬ 
dence and that no facts could be taken 
therefrom. In the present case also the 
Magistrate ought to have examined the 
witness instead of admitting his record 
of the description of the injuries as evi¬ 
dence. 

li tbereforOt set aside the convictions and 
sentences and order re-trial. 

One of the accused Ahmad Din is only 
15 years of age and another Wazir is aged 
twenty only. Both these need not be detain¬ 
ed in custody and may be released on fur¬ 
nishing bail m the amount of Bs. 1,000 each 
with one surety. The rest of the appel¬ 
lants will be transferred to the judicial 
look-up. 

The case should now go to eome other 
s. 30 Magistrate for trial. 

Conviction set aside. 


fl) (1888) 9 Cal. 46?i=H C. Ij. R. $69» 
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Ahmad Gul through Mt. Adal Bibi — 

Plaintiff —Appellant. 

V. 

Rahim Khxn anA o^fe{5rs—Defendants— 

Bespondents. 

Second Appeal No. 2 of 1923, decided on 
21st January 1924, from a decree of the 
Dt. J. Atcock, at Campbellpur, dated 9bh 
August, 1922. 

Qo-sharers - One Co-sharcr bniUling o»» common 
la>u2 without other's consent-^Injury not irremedia¬ 
ble Oy partition—Demolition of the building cannot 
be ordered. 

The mere oircumsitaGoo oi a building oreoted on 
common land wiiboat the consent of the oo- 
sh^irecs and despite their protest even, is not sufh- 
cient in itself to entitle the aggrieved co-shacets to 
claim the demolition of the building so ereoted 
unless it ouuld be shown that the erection of that 
buildiag had actually caused such material and 
suustantial lujucy as could not be remedied on a 
pacDit'un of joiut l.^nd. [P. bd, C. 2.J 

K. J. Hustomji —for Appellant. 

Jat Gopal Sethi —for Bespondents. 

Judgment. —A return has now been 
received to the order of remand made on 
tue i5bh of May, 1923, and the report of 
the learned District Judge is that the 
ea:»tein portion of the house shown towards 
the north of B F G in the plan on the 
record is old and that its demolition should 
not, therefore, be ordered. As to the rest, 
his hndmg is that it has been constructed 
after the insititution of the suit, and the 
sole question for decision is whether in 
the absence of proof of special damage to 
the plaintili a mandatory injunction should 
be issued directing the removal of the 
said building. It is admitted by Mr. Bus- 
tomji that his client has entirely failed 
to prove any special damage by the erec¬ 
tion of this building, but his contention is 
that, in the case of joint property, when 
one of the oo-owners builds over it without 
the consent of the other oo-owners, the 
latter are entitled to have the building re¬ 
moved even if no material or substantial 
injury is established. Beliance has been 
placed in support of this contention on 
Shadi V. Anup Singh (1), Gnayus-ud din v. 
Ghulam Abbas (2), Jadunath Lai v. Bachhu 
Lai ^3) and Manji v. Ghulam Muhammad 
(4). In my opinion none of these oases is in 

(IJ (1890) 12 All. 436=1890 A. W. N. 95 (P. B.). 

(2> (1914) 2 I. O. 854. 

V8) (1914) 60 P. W. a 1914=26 I. 0. 431=146 
P.L. R. 1914. 

(4) (1920) 1 XiAb. 249=57 I- C. 207. 



1926 


^HMAD QUIj V. BAEIM KHAN 


Lahore 53 


point and the (aobs are olearly distinguish¬ 
able. 

In Shadi v. Annp Sivgh (1) the defen¬ 
dant set up an adverse title to the land 
■which was*the subjeot-matter of dispute in 
that case and claimed it as his exclusive 
property. His case was that the land be¬ 
longed to him and that ho had consequent¬ 
ly a right to exclude the other co-sbarers 
fi'om any participation in the enjoyment 
thereof. The plaiutift' on the other hand 
contended that the defendant was ousting 
himt a co-sharer, from a portion of the 
common land by erecting certain buildings 
upon it and that he had no right to do so. 
It was held by the High Court that the 
defendant bad no right to build and that 
the plaintiff was entitled to a perpetual in¬ 
junction restraining him from building on 
the land as exclusive owner at any future 
time. 

In Ghagas-ud-din v. Ghulam Abbas (2) 
also the facts were very similar to those 
reported as Shadi v. Annp Singh (1). A 
oo-sharer in the village bought the house 
of a tenant in the same village at an auc¬ 
tion-sale, and shortly before the institution 
of a suit he began to construct a pakka 
two storied building on the site of that 
house. Tbe plaint ffs who were also co¬ 
sharers, sued for demolition of the now 
building and for injunction restraining the 
defendant from building on the site of the 
said house. The site was admittedly the 
common land of all the co-sharers. It was 
held that the other co-sharers could sue for 
demolition of the construction and for in¬ 
junction restraining the defendant from 
building on the site. It will be observed 
that in this case also the defendant was 
setting up an exclusive title in the land by 
reason of purchase, and the case was, there¬ 
fore, olearly governed by the rule lain down 
in the Full Bench ruling reported as Shadi 
V. Annp Singh (1). 

In Manji v. Qh/nlam Muhammad (4) the 
dispute related to a piece of vacant site 
which had been in long occupation of cer¬ 
tain co-sharers but subsequently trans¬ 
ferred by sale to two other co-sharers short¬ 
ly before the institution of the suit. The 
plaintiffs alleged that the plot in dispute 
was part of the common land and that the 
defendants who had taken exclusive posses¬ 
sion under their deeds of sale, had ille¬ 
gally commenced to make constructions 
thereon. It was held that the plaintiffs 
wore entitled to tbe InjunQtion olaixned 


even though material or substantial injury 
had not boon established. In this case cho 
plaintiffs* cause of action was the defen¬ 
dants* allegation of exclusive ownership 
under colour of the «:alo-deo(js executed by 
two of the inhabitant' of tbe village abadt. 
It was never contended that, even assum¬ 
ing that the land belonged to all the co- 
sharers in the village, the plaintiffs bad no 
right to eject the defendants without prov¬ 
ing special damage or injury. 

The case reported Jadunalh Ld y. 
Bachhu Lai (3) was decided by a tSingle 
Judge and it is not at all clear from the 
short judgment delivered in that case what 
exactly tbe facts of the case were. 1 do not 
think that the rule laid down in that case 
can serve as an authority for the broad 
proposition that in every case where one 
oo-sharer builds upon common land with¬ 
out the con«;ent of the other co-sbarers, 
even though the land may have been in his 
exclusive possession for a very long time, 
the others can have tbe building removed 
even in the absence of any appreciable in¬ 
jury. 

In my opinion the present case is clear¬ 
ly governed by the rule laid down in the 
oases reported as Biday at Ali Khan v. 
Basil Alt Khan (5) and Majju v. Teja 
Singh (6) where it has been held that “ the 
mere oiroum.'.taucos of a building orooted on 
common land without the consent of the 
co-sharers and despite their protest even, is 
not sufficient in itself to entitle the aggrie¬ 
ved co-sharers to claim the demolition of 
tbe building so erected, unless it could be 
shown that tbe erection of that building 
bad actually caused such material and subs¬ 
tantial injury as could not be remedied on 
a partition of tbe joint land.” 

The plaintiff has admittedly failed to 
show that any special injury has been oc¬ 
casioned to him by the erection of the 
building in question, and I am of opinion 
thiit in these circumstances he is certainly 
not entitled to the mandatory injunction 
prayed for. 

The result is that the appeal fails and is 
dismissed with costs. 

Appeal dismissed. 

$ 


(6) (1892) 64 P. R. 1092. 

(6) (1918) 29 P. B. 1918=114 P. W. B. 1918=44 
1. 0. 844=118‘P. t*. B. 1918. 
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Sd adi Lal, C. J. and Fforde, J. 

Moharmnad ani oi?iers—Convicts —Ap¬ 
pellants. 


V. 


ErjipproT —Respondent. 

Criminal Appeal No. 1108 of 1923, decid¬ 
ed on 4th April 1921, from an order o£ the 
S. J., ShahpuT at Sargodha. dated Slst 

Aug-U't 1923. 

• (a) EridiV.cr i, s.’^^ (3)—S<ate»«€«f mat/fee 

proved a,latnst Our'i t/ refcr^ucc to thtrd 

jicrronn is not jorcicfk to the portion of the statement 
agdinst ihc d.clarnnt's tnieresi. 

So fat as a sta oment ag.tinst the poouniary or 
proprietary or other interest of the person making 
it IS coacerned. aoch gtatemeot may be given in 

evidence ^'g-iaJ*t third persons provided that the 
reference to s.icb third persons is not foreign to 
th-vb portion o! the statement which is agunst the 
mtcrest of the dcnlarant. But although the whole 
statement of a deceased person la admiasible m 
evidence, the value which the Court wiU attach to 
such evidence will depend in each case upon a 
variety of circumstances. If the statement hap¬ 
pens to bo recorded in a document it must 
naturally ro.sse*s greater value than when it 
depends upon the evidence of a' witness who pur¬ 
port-to h ^ve beard It The Court in eioh case 
will also have *-> consider whether or nob the state¬ 
ment in uue-»tioa beirs on its f ico the appearances 
of truth, also the ciioumstances under which it 
came to be raa le. and whotbct or not the deceased 
person had a motive m making it or an object m 
naming the particular person whom he ok^rges 
with complicity in the crime in question These 
aie all matters which aaeob the weight of the evi¬ 
dence and not its admissibility. 

(b) Crimtnal P. C., s.lQi^StatemCdt made by 

any oiie to voiice officer during tnvesltgation can 
be used only in strict accordance with s. 16‘i. 

A statement made by any person to a Police 
Officer in the course of a criminal investigation 
can only ho used at the trial in strict accordance 
with tno provisions of s. 16d. 

(o) Criminal i*. C., s. 17:2 iZ)^ObJcct of sub¬ 
section is to enable Court to direct Police Of/icer 
giving evit/eucc, (o refresh hit memory or to gMt’SiioH 
him as to coJitradtctions i^tivccn his cvidenc€ unci 
the recorded statement or for clearing up obscurities 
in evidence or to bring out relevant Jacts. 

The object of sub-section 2 is to enable the 
Court to direct the police officer who is giving his 
evidence, to refresh his memory from the notes 
m«dG by him in the course of his investigation of 
the case, or to question him as to contradictions 
which may appear between statements so recorded 
and the evidence he is giving m Court. II used 
for the latter purpose, the prov sions of sa. 1»5 and 
161 of the lilvidonco Act shall apply. The Court 
may also use the diaries in the course of the trial 
for the purpose of clearing up obscurities in the 
evidence or bringing out relevant facts which the 
Court thinks are material in the interests of a fair 
trial If the statements in question, however, 
have not been made evidence in aooordane with 
these stabutoty provisions, no Ooart has the right 


to refer to them subsequently for the purpose of 
coming to a judicial decision upjn the case which 
is uad6t triiil ot ouquity* 

Abdul Qiiadir. B. B. Pufi, Sagar Chand, 
J. L. Kapur, aad B. 0, Sont—<or Appel¬ 
lants. 

Jai I/al—for the Crown. 


Ffrode, J. —Seven persons, namely, 
Muhammad, Yaru, A'^ghar, Gul Jahaoian, 
Umia, Sher Bahadur and Khan Muham¬ 
mad, have been tried by the Sessions 
Judge of Shahpur under the provisions of 

s. 396 of the Indian Penal Code of having 
committed a dacoity with murder on the 
night of the 26th or early morning of the 
27 th December 1922. Of these persons, 
Umra, Muhammad, Asghar, Gul Jahanian 
and Yarn have been sentenced to death, 
and Sher Bahadur and Khan Muhammad 
have been acquitted. The first five con¬ 
victs now’ appeal again-t their convictions 
and sentences, and the Crown appeals 
against the acquittal of Sher Bahadur. 

The story of the prosecution is that on 
the night or early morning in question 
these men with others came to the village 
of M.tha Tiwana for the purpose of carrying 
out a scheme of robbery winch had been 
suggested by Umra to a certain Misruwho 
in turn, arranged to procure bandits who 
were to help in carrying out the enterprise. 
The Crown case depends mainly upon the 
evidence of M.t. Sahib Devi (P. No. 3), 
the discovery of various portions of the 
booty under circumstances implicating the 
respective accused persons, the evidence 
of a tracker, and a statement by Misri 
alleged to have been made to Lala Buta 
Bam, Inspector of Police in the Criminal 
Investigation Department (P. "W. No. 22). 

Alt. Sahib Devi’s evidence is shortly 
as follows;—She says that on the night in 
question she was sleeping in her house with 
her children when some one pushed the 
door which was chained from inside. Her 
husband was away at Khushab. "When the 
door was first pushed, she thought that her 
husband had returned. Presently, how¬ 
ever, one of the shutters fell on the ground 
and a roan stepped inside and stood by the 
head of her charpoy. She asked him who 
he was, whereupon the intruder told her 
to keep quiet. Another person then enter¬ 
ed the room and put his hand on her 
mouth. On her removing his hand ha 
caught her by the throat. A third man 
thee came in and struck her with a dang 
on the rigb^ side. He was followed by 
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two others. As the witness cried oat for 
help, the man by the head of the charpoy 
d-ew a knife whereupon the witness offer¬ 
ed her jewelry if they spared her life. At 
this sta^o two moro men came in making 
seven in all. The witness then accompani¬ 
ed them into her inner koth>i with a lan¬ 
tern She showed the two dabbai oootain- 
infi jewelry and a small box containing 
both jewelry and money. This the robbers 
proceeded to remove. The robbers then 
asked the witness to produce cash from the 
house and demandei the keys of the safe. 
Upon her explaining that she bad no keys 
and had already shown them all the valu¬ 
ables in the place, they again threatened 
her life, but ultimately appeared to come to 
the conclusion that she was speaking the 
truth. Having looted such articles as they 
could lay their hands upon, including 
clothes and jewelry, the intruders dis¬ 
appeared by the stairs leading to the 
top of the house. The witness states that 
the daooits were with her for an hour or 
three-quarters of an hour. She had ample 
opportunity of studying their fea¬ 
tures j^nd was subsequently able to identify 
Asghar, Muhammad, Gul Jahanian, Umra 
and Yaru, end explained the part which 
each of these persons took in the proceed¬ 
ings described. She identihod these five 
persons before the Tahsiidar at Mitha 
Tiwana and she also ideotiSed them before 
the Committing Magistrate. In addition 
she recognized, as property stolen from her 
room, various articles of jewelry and cloth¬ 
ing subsequently produced by the accused. 

This woman was subjected to a long and 
searching cross-examination by three of the 
Counsel for the defence. This cross- 
examination, including questions by the 
Court, takes up some five pages of printed 
matter in the paper-book before us. But 
the witness throughout this exhau'=5tiv0 test 
remaiacd unshaken in her evidence, and 
I can see no reason to doubt the truth of 
her statements. 

While these events were taking place on 
Mt. Sahib Devi's premises, two persons, 
one named Samaoda, who is absconding, 
and another described as a man of -Tabbi, 
the former armed with a file and the latter 
armed with an ordinary gun were keeping 
guard on the root. It has been proved 
that shots were bred from one of the roofs 
which caused the d'^ath of two youths, 
Sarup Singh and Makhan Singh. 

Bvidenod of the oiroumstanoes under 


which various ornaments, etc , forming 
part of the stolen booty, wero pro luce 1 by 
various members of the raiding party is 
given by, amongst others, Suer Muhammad 
CP. W. No 231, a p9nsiou3l jamalar. This 
witness also was subjaotol to a very long 
and searching cross-examination by Mr. 
Puri and Mr. Ghani, anl was also closely 
questioned by the Court, and again, I can 
6nl no reason for doubting the credibility 
of the witness. He proves that each of the 
five persons, Asghar, Umra, Yaru, Gul 
Jahanian and Muhammad prolnced, from 
different biding places, articles afte-wards 
identified as having been stolen in the raid 
in question under circumstances which 
indicate the complicity of each of these 
men in the robbery. 

The evidence of the production of cer¬ 
tain ornaments is specially incriminating. 
For instance, as regards a goMen kadhi 
stolen from Ui. Sahib Devi’s house, Umra 
produced one piece, G il Jahania another 
piece, and Yaru a third piece, of a golden 

Umra produced four pioce'^, Yaru 
three pieces and Asghar two pieces, of a 
kanlh miZa, Umra produced nine 
pieces, Yaru eight and Asghar twelve, of 
a golden kan’.ha, Umra produced one piece 
and Yaru another. Umra a:;ain produced 
one paihri or a golden naurakha. Gul 
Jahanian one dholni of the same, Yaru 
another dholni and Asghar two small 
taxoitrii. Of a golden kantha, one piece 
was produced by Sber Bahadur and another 
by Umra Umra produced three pieces of 
a silver jheh*. Umra prolnced two kubes 
and one naft, while Yaru produced four 
kuhf*^ and a nali. It appears from this that 
certain stolen ornaments were broken up 
and distributed among-t these five persons. 
Muhammad took a number of witnescieg 
from Mitha Tiwana to a place called ghatfi 
where in a dry nala he dug up an earthen 
pot containing four pieces of clothing which 
were subsequently identified as the pro¬ 
perty of Jiwan Das. Other witnesses 
corroborate the evidence of the discovery 
of the incriminating articles and it is un¬ 
necessary to recapitulate it ; their evidence 
is of a highly significant and reliable 
character and, in my opinion, is an im¬ 
portant link in the damning chain of evi¬ 
dence proluosd by the prosecution. 

Finally, there is the evidence of Lala 
Bata Ham (P. W. No. 22) who proves a 
detailed statement made to him by Misri 
showing the manner in which the daooity 
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And 1»b#5 pA^fc i5ATi0n in ill by 
cort.Ain of f'-bpi AOOou«ed. According? to 
T^ficri’c <=t;ahnmAnt, be and TTTnra carried out 
tbe roitVvrtrv witb tbo aid of (^nl .Tabaniani 
KbP-n ArnbaTOTnad. A^Jchar. Mtibamnnad and 
cr)]7jq o^iber wboni be nanos^ aa 

SaTOAnla. BatVaia, f^bora. Ain. Nnra and 
AHab yar. Of the ner-on^ oonoemed in 
the present apneAl*^. Mi«ri doe'= not napear 
tn have named either Sher Bahadnr or 
Yam Yam i'J a ennein of Micri, and 
it ie onite probable that the latter eub'^ti- 
tnted nnotber name in place of thi«? man. 
Tt i« tme be mentioned hi® own brother 
Mnbamma^, bnt it wac after Mnhnmraad's 
traclc^^ bad beop fonnd and ident^ded. The 
omi=:«ion nf F^h^r Babadnr’e name bv Mi'5ri 
ic not explained, Ro far ae tbi*^ piece of 
evidence ia f'oncerned Sber Babadnr, tbere- 
fore, ie not affected by it. 

Tt ie ur^«d hv the defence that. Mi‘:ri 
heins dead, eeoond-hand proof of hie evi¬ 
dence ie inadmi'^pible: and it ia cleat that 
nnle'^e Mieri’e chatnraent come®: within 
the ccone nf q. 35 f3l of the Indian Evi¬ 
dence Act it conld net he given in evi¬ 
dence at all. Section 35 of the Act pro¬ 
video that “Statement, written or verbal..., 
made hv a n«roon who is dead...are them- 
oalve'5 relevant facts ’* in certain oases. 
One of these ca<=Rs is “When the state¬ 
ment ie against the peenniarv or propriet- 
arv interest of the person making it. or 
when, if true, it would expose him or would 
have exposed him to a criminal prosecu¬ 
tion or to a suit for damages” (suh-s 3V 
There is no doubt that the statement 
in qnestion. so far as Alisri is concerned, 
would have exposed him to a criminal pro¬ 
secution or to a suit for damages, and, 
therefore, would he admissible as a piece 
of evidence in anv proceeding in which 
such evidence was relevant to the issue or 
issues being tried in such proceeding. But 
the Counsel for the defence urged that only 
that portion of the statement which affect¬ 
ed ATisri himself is admissible under this 
sub-section and that those portions of the 
statement wbiob affect other persons should 
be excluded. His argument shortly, is 
that so much of Misri's ctatement as refers 
to the partmipa’-ion of other persons in 
the enmo is not a statement wb’ob would 
exnose nr would have exposed Misri to a 
criminal nrnsooution or to a suit for dam¬ 
ages, and. therefore, does not possess that 
supposed guarantee of truth upon which 
the admissibility of such evidence is based. 


The Counsel for the Crown, on the other 
band has argued that where a statement, a 
portion of which comes within the purview 
of sub-s. f 3\ contains matter which does not 
come within that purview hub which, read 
as a whole, makes a consecutive narrative, 
the whole of such statement roust be ad¬ 
mitted. This raises a question of great 
importance to the administration of criminal 
law in this country. Tt^is not only of 
importance in the present case bub in a 
great many other cases. Tt frequently 
occurs that a witness is tendered in evi¬ 
dence to prove that a map, who is deceased, 
made a statement to the effect that he 
book part in a certain crime, and in the 
course of that statement declared that other 
persons had participated with him in that 
crime. Tn criminal proceedings against 
those other persons in respect of that crime 
the Hrown case is often largely dependent 
upon the statement of the deceased person 
imnlioating the accused, and if the statement 
of the deceased is not admissible as against 
the accused the prosecution would in many 
oases fail. T do not suggest that in fch® 
present case the statement of Misri 
escential to support the convictions, as I 
am sfit'sfietT that the rest of the evidence 
on the record establishes the guilt bevond 
any reasonable doubt. As the question, 
howATTer, has been raised and argned at 
consideraMe length, aud as the Govern¬ 
ment Advocate is anxious that a decision 
should he g'ven ou this point of lav?, I 

have thought it necessary to examine all 

the authorities which have any bearing 
on the noint and to state what I conceive 
to he the law. 

The first part of suh-s. (3) of s. 35 of the 
Indian Evidence Act enacts the well-known 
principle of the English Tjaw of Evidence 
established in "Hioham v. Ridgway (1^- The 
principle laid down in that case has been 
followed by a long line of authorities in 
England most of which are referred to m 
Vol. Tl nf the 12hh Edition of Smith’s 
Beading Cases in the notes to Sigha>m v* 
Ridgwav (iV In Gleadoro v. AiUin (2), 
Baylev, J., states th« mle as follows:— An 
entrv bv a man who is dead, will be evi¬ 
dence as to strangers, if it relates to a fact 
peculiarly within his knowledge, if be 
had no interest in misrepresenting it : 
or if the entry either charg es hi m w i^ 

(1) (iflOS) 10 East. 109=10 R R. 935. 

(2) asaSllO.&M. 410=3 Tyr. 289=2 D. J. 
153. 
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the reoeipt of money for a third person* 
or import that a debt, ^hich would other¬ 
wise be due to him, i;^ paid." 

In Smith V. Blakey (3) Blackburn, -T , 
makes the following remarks : “ No doubt, 
if any part of the entry is against the 
interest, the whole is admissible in evi¬ 
dence, as was hold in the well-known 
case of Hig}uim v. Ridgway (1)." 

In Reg v. Overseer of B-rmingham (4), 
Cockburn, J., states " 1 should be prepared 
to say, that as soon as it is established, 
which it DOW is, on the authority of Htg- 
ham V- Rtdgway 11) and the other cases, 
that you may receive the declaration of the 
deceased person, as showing, not only some¬ 
thing adverse to his interest, but all 
incidental facts contained in that declara¬ 
tion, so as far as they are not foreign to 
it, it follows as a consequence that those 
collateral facts may be proved by the de¬ 
claration." 

In Daet^s v. Humphreys (6), Parke, J., 
(afterwards Baron Farko) said : — “ The en¬ 
try of a payment against the interest of the 
party making it, has been held to have the 
effect of proving the truth of other state¬ 
ments contained in the same entr^^ and 
connected with it." 

Hayes, J., in Queen v. Exeter (6) express¬ 
ed himself as follows :—" Having regard to 
the great changes that have in recent times, 
been made in admitting the evidence of 
the interested witnesses, when alive, it 
would be most objectionable to Jay any 
narrow restrictions upon the reception of 
declarations in any way against interest 
which have been made by persons since 
deceased, and which are frequently the 
only evidence that can be obtained on 
the subjects to which they refer, and where 
the Courts are frequently obliged to sup¬ 
ply the want of evidence by presump¬ 
tions." • 

In Sir James Stephen's Digest of the 
Law of Evidence under Art. 28, the learned 
author declares that “the whole of any such 
declaration, and of any other statement 
referred to in it is deemed to be relevant, 
although matters may be stated which were 

(9) (1F67) 2 Q. B. 82ft =8 B. & S. 157=36 L. J, 
Q. B. 156=15 W B. 499. 

(4) (1R61) I B. & S 788=31 Tj. J. M. 0. 63=8 
Jur. (N. 8.) 37=5 Ij. T. 309=10 W. B. 41=121 E • 
B. 897=124 B. R. 736. 

(5) (1840) 6 M & 153=9 L. J. Ex. 266=4 

Jut. 250 : 151 E B. 351=65 B. R. 647. 

(0) (1869) 4 Q. B. 341. 
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not against the pecuniary or proprietary 
interest of the declarant; but ^taboments 
not referred to in, or necessary to explain 
such declarations are not deemed to bo 
relevant merely because they were made 
at the same time or recorded in the same 
place." 

It is clear from these, and other authori¬ 
ties which it is not nece'^sary to refer to 
in detail that so far as a statement against 
the pecuniary or proprietary interest of 
the person making it is concerned such 
statement may be given in evidence against 
third persons, provided that the reference 
to such third persons is not foreign to 
that portion of the statement which is 
against the interest of the declarant. 

This principle of EDgn«;h Law has been 
embodied in the In dan Evidence Act to¬ 
gether with an extension of that principle 
which English Courts have refused to 
adopt namely, the inclusion of statements 
which would have exposed the maker to 
a criminal prosecution or to a suit for 
damages. It follows, therefore, that this 
extension, enacted in sub-s. (3) of s. 32 
of the Evidence Act, must be subject to 
same principles of law which in England 
have been hold to apply to the principle 
embodied in the first part of the sub¬ 
section. I must accordingly hold that the 
whole of Misri’s statement so far as it 
refer‘^ to or explains the part which he 
himself admits to having taken in the 
crime, is admissible in evidence against 
such of the accused in the present case 
as he names in that statement I need 
hardly add that although in cases of this 
kind the whole statement of a deceased 
person is admissible in evidence the value 
which the Court will attach to such evi¬ 
dence will depend in each case upon a 
variety of cricumstances. If the statement 
happens to be recorded in a document it 
must naturally possess greater value than 
when it depends upon the evidence of a 
witness who purports to have heard it. 
The Court in each case will also have to 
consider whether or nob the statement in 
question bears on its face the appearances of 
truth also the circumstances under which it 
came to be made; and whether or not the 
deceased person had a motive in making it 
or an object in naminr the particular person 
whom he charges with complicity in the 
crime in question. These are all matters 
which affect the weight of the evidence and 
not its admissibility. 
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Tbero is on 9 ofcber mafcfcer -wbioh I feel 
it tny duby fco lefer to, although I do so 
■with con-iderH-ble reluctance, that is. to 
comment on the iulgm^>nb o£ the Ses¬ 
sions Judge. The judgment is unique m 
thi- re-p.ct, that in the ca=e of each con¬ 
vict elabuiato reasons are given why the 
evidence £f)r the prosecut on should not 
bo believed and th-n having apparently 
satisfied him-oif th-at the ca-=e presented 
for the Crown does not warrant the con¬ 
viction the learned Sessions Judge proceeds 
to convict five of tlie ncoused and to sen¬ 
tence them to death. J^ut the manfeer does ^ 
not rest there, in order bo dis. redit the ' 
evidence of the Crown Witnesses the 
Sessions Judge has throughout his jadg- 
ment relied upon entries in the Police 
diaries which were not made evidence m 
the only manner in which they could be 
so made, namely, under the provisions of 
s. 168 of the Cr’.minal P. C., and be has in 
many instances mls .tabel the contents of 
these diaries. At page 162 of his judg¬ 
ment commencing from line 18. the 
Sessions Judgo criticised the evi lenoo of Mt. 
Sahib Devi on mater al which is nob evi¬ 
dence on the record. Nob only has he hnd 
recourse to the Police diaries for this pur¬ 
pose, ic direct violation of the provisions of 
the Criminal P.C . l>ub ha has gone ?o far as 
bo inco-porabe in his judgment a report 
alleged bo have been sent by Lala Buta Ram 
to the Superintendent of Police on the 28bh 
of December. This document is deforibed 
as a report and is a rough summary of the 
oiroumstauces of this crime, wh'oh was 
then, in cour-'e of investigation, furnished 
by a Police Officer bo his superior. The 
Police Officer who made the report was nob 
cross-examined upon it. lb was nob refer¬ 
red bo in the course of the trial, acd 
ib has nob been male, nor could ib have 
been made, substanbivo evidenoe in the 
proceedings. It has nob been translated 
nor does it appear anywhere upon the 
printed record. On exajiiniug the dooa- 
menb, liowevor, 1 find that ib bears an en¬ 
dorsement “read out and admitted in evi¬ 
dence and braneferred bo bne file of the 
Sessions Court.” This endorsement is 
signe t by the Sessions Judge. Ib is clear 
that the statement under »he hand of the 
Sessions Jud e that this report had been 
read out and admitted m evideaoo is false, 
and I find ib hard to understand how it 
came to be ma^le. lb is upon this report, 
and upon entries alleged to occur m the 


Police diaries, that the Sessions Judge has 
thought fib to cast doubt upon the truth of 
some"^ of Mt Sahib Devi's statements made 
in the witness-box. The statements in 
question appearing in the ziminii have not 
been in any way made evidence and do nob 
appear upon the record The same pro¬ 
cedure of comparing the statements of wit- 
ae«:s made upon oath in Court with pre¬ 
vious statements of the same witness alleg¬ 
ed to have been recorded in the Police 
diaries has been adopted by the Sessions 
Judgo with regard to a number of other 
Witnesses. The irregularities of a like 
nature, which occur throughout this judg¬ 
ment, are too numerous to be dealt with here, 
and indeed are nob maberial bo the decision 
of these appeals. Other highly improper 
comments appear in the course of the judg¬ 
ment, one of wbioh appears at page 168 to 
the effect that a certain witness, namely. 
Officiating Sub-ln^peobor Muhammad 
Nawaz, “ has reverted and is under a 
cloud at present.” 

In many parts of the judgment the evi¬ 
dence is misstated, as for instance, at 
pp. 166-167, the Sessions Judge, states : — 
“ According to the prosecution there 
were bullet marks at four places, though 
unfortunately only one bu'let has been 
produced.” In point of fact it has been 
proved that four bullets were produced, one 
by Ghulam Rami P. W. No. 41 and three 

by P. W. No 49. Tola Ram. 

At page 169, the Sessions Judge, states 
that Mt. Sahib Devi was not asked 
bo identify tbo sword which has been 
exhibib-d as P. 27. On referring to her 
evidence at page 11. line 42, I find that she 
has stated as follows : —“ The sword P. 27 
is the same wb'oh one of the accused had. 

Ib would take too long to state in detail 
the many irre’evanoies, inaccuracies and im¬ 
proprieties (including undeserved strictures 
upon Police Officers') which appear in the 
judgment in question, and I need only say 
that, if the learned Judge was sincere in 
his criticism of the evidenoe for the 
prosecution given in Court, it is bard to 
understand bow he come to convict the 
persons under trial. The praobioe which 
he has adopted of comparing statements 
made by witnesses in Court under oath, 
with statements which they are alleged to 
have made to the Police during the 
course of the investigation held by the 
Police prior to the trial, cannot be too 
strongly oondemned. 
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A statement made by any person to a 
Polioe Officer in the course of a criminal 
investigation can only be used at the trial 
in strict accordance with the provisions 
of s. 162 of the Crimina P. C. Tnat sec¬ 
tion before it was amended by the Criminal 
P. G, Amendment Act v^VIll of 1921) — 
which came into force on the 1st September. 
1923, after the decision of the Trial Court 
in the present case—provided that no 
written statement made to a Polioe Officer 
in the course of an investigation shall be 
used as evidence, subject to the proviso 
that when aay witness is called for the 
prosecution whose statement has been 
taken down in writing, the Court shall 
on the request of the accused refer to 
such writing and may then, if it thinks it 
expedient in the interest of ju-tioe. order 
a copy to be furnished to the accused and 
such statement may be used to impeach 
the credit of the witness in manner provid¬ 
ed by the Indian Evidence Act, 1872. In 
other words, a statement made to a Police 
Officer could only be made evidence when 
used for the purpose of oross-examio.ng 
the person who made the statement. The 
amended section has olearnod up a number 
of misapprehensions, which seem to have 
prevailed as to the scope of this section, 
by enacting that no statement whether 
contained in a Police diary or otherwise, 
nor any part of it, shall be used for any 
purpose at an enquiry or trial in respect of 
any offence under investigation at the time 
when such statement was made, except 
that when a witness is called for the pro- 
seoution^ the Court shall, on the request) 
of the accused, furnish him with a copy 
of the statement of any such witness for 
the purpose of testing the credit of the 
witness in the manner provided by s. 145 
of the Indian Evidence Act. There is a 
further proviso that the Court may exclude 
from the copy of the statement furnished 
to the accused any matter which it thinks 
is not relevant to the subject-matter of the 
trial, or, is not essential m the interest of 
justice, and which in the public interests it 
is inexpedient to disclose. The confusion as 
to the legitimate use of Polio© diaries at 
criminal trials is possibly due in some 
measure to the rather ambiguous phraseology 
of s. 172 of the Criminal P. C. \ which has 
not been touched by the amending Act). 
Sub-s. 2 of this section provides that any 
Criminal Court may send for the Polioe 
diaries of a case at the trial ‘ and may use 


such diaries not as evidence but to aid it in 
such enquiry of trial.'’ The object of thi^ 
sub-section is to enable the Court to direct 
the Police Officer who is giving his evi¬ 
dence, to refresh his memory from the 
notes made by him in the coui o of bis 
investigation of the case, or to question 
him as to contradictions which may appear 
between statements so recorded and the 
evidence he has given in Court If used 
for the latter purpose the provisions of 
ss. 145 and 161 of the Indian Evidence Act 
shall apply. The Court may also u~e the 
diaries in the course of the trial for the pur¬ 
pose of clearing up obscurities in the evi¬ 
dence or bringing out relevant facts which 
the Court think«are material in the interest'^ 
of a fair trial. If the statements m question, 
however, have not been made evidence it 
accordance with these statutory provisions 
no Court has the right to refer to them 
subsequently for the purpose of coming to a 
judicial decision upon the case which is 
under trial or enquiry. As I have already 
pointed out in the case before us the Trial 
Court has based its cooclusions of fact 
upon statements alleged to appear in the 
diaries of Polioe Officers to the disregard 
of the legal evidence given at the trial, 
namely, the sworn test m >ny of witnesses 
in Court. It might appear on an examina¬ 
tion of these Police diaries that the state¬ 
ments therein contained do not contradict 
in any essential particulars the evidence 
given by the witnesses in Court, but 
this is not a matter for this Court to 
consider. We have only to deal with 
the legal evidence properly brought upon 
the record and upon the whole of that evi¬ 
dence I am clearly satisfied that the appel¬ 
lant®, Umra, Muhammadu, Asghar, Gul 
Jahanian and Yaru have been rightly con¬ 
victed. 

I would accordingly dismiss the appeal 
of the five appellants and confirm the 
sentences passed upon them. 

Shadi Lai, C. J. — I concur in the 
judgment prepared by ray learned colleague 
and desire to make only a few observa¬ 
tions on the question of law debated before 
us. The general rule of the law of evi¬ 
dence is undoubtedly to the effect that 
witnesses should depose to tne facts within 
their own knowledge and not to those 
which they have only be-ard stated by 
other persons. In other words, the evi¬ 
dence, which can be admitted by a Court 
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ol Liaw must be direct and not second 
hand. 

There are, however, several e?^cepbions to 
this general rule, and one of the exceptions 
makes declarations against interest admis- 
eiblo in evidence. The interest involved 
must, according to the English Law, be 
one of a pecuniary or proprietary nature ; 
no other interest will suffice. But the 
Indian Law, as laid down in sub-s. (3) 
of s. 32 of the Indian Evidence Act. 
extends the scope of this exception and 
puts a penal interest on the same footing 
as a pecuniary or proprietary interest. 

There can be no doubt that Misri’s 
statement svould have expo-jd him to a 
criminal prosecutiou and also to a suit for 
damago^^, and that the statement in so 
far as it is prejudicial to the penal interest 
of the maker is admissible in evidence. 
Tb© question arises whether the rest of the 
statement, which is not against bis interest, 
can be admitted along w th the portion 
which is adverse to his interest. Now, if 
the matter were res iniegra, I would answer 
the question in the negative. The reason 
for the exception to the rule against second 
baud evidence is that a man is not likely 
to make a false statement again'^b his own 
interest. Self-interest is supposed to be 
the best guarantee of truth. Bub this 
reason does nob wholly apply, when a 
person, while making a declaration pre¬ 
judicial to his own interest says something 
which is injurious bo other persons. 

Cesso.nte raiione ce^sai ipsa lex. 

The English Courts have, however, 
laid down in a scries of judgments that the 
declaration may bo accepted, nob merely 
as to the specific fact against the interest, 
of the declarant, but also as to all connected 
facts which, though not against his interest 
are necessary bo explain, or arc expressly 
referred to by the declaration against 
interest. As ohserv d by Lord Blackburn 
in Smith v. Blakelg (3), the statement is 
admissible as evidence, nob only of the 
precise fact which is against interest, but 
of all matters involved in or knit up with 
the statement. But disconnected facts 
even though contained in the same docu¬ 
ment or statement, are inadmissible. This 
is the principle enunciated by the Courts 
in England with respect to the scope of the 
declarations against pecuniary or proprie- 
tary interest, and the same rule must be 
adopted in India as governing the scope 
of all the declarations rendered admissible 


by sub-s. (3) of s. 32 of the aforesaid Act. 

I accordingly hold bhatMisri's statement 
inculpating the prisoners has been rightly 
admitted in evidence, and I endorse the 
view of my learned colleague on all other 
matters discussed in his judgment. 

Appeal dismissed. 
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Marxineau, J. 

Hazara Singh and others —Applicants. 

V. 

Emperor -Opposite Party. 

Criminal Revision No. 1842 of 1023, 
decided on 3rd January, 1924, on reference 
by S. J.. Hoshiarpur, 

^Criminal P, C.. s. 2Zl^Oharge arnendtd^ 
Accused has absolute right to re-call and cross- 
examine loitnesscs. 

If a charge ia ameaded the acoufsed is entitled to 
te-oall and ccosa ©x.imine any of the prosecution 
witnes'es and not only those witnesses on the 
basis of who^e evidence the charge was amended. 

Facts.—The applicants were charged in the 
Court of the Additional District Magistrate 
under s. 216 Criminal P. C. for harbouring 
one Karam Singh In the original charge, it 
was nob stated that Karam Singh was want¬ 
ed by the Police for an offence under s. 302 
Indian Penal Code. The charge was, there¬ 
fore, amended subsequently so as bo bring 
the case under the first part of s. 216, 
Indian Penal Code. The Counsel for the 
applicants wanted to cross-examine the wit¬ 
nesses, bub the lower Court refused bo grant 
them opportunity to re-call any witnesses 
except those on the basis of whose evidence 
the amendment of the charge was made. 

The accused were charged under s. 216, 
Indian Penal Code and the charge was 
subsequently amended and further cross- 
examination of prosecution witnesses was 
disallowed by Sheikh Mahbub Bakhsh, 
exercising the powers of an Additional 
District Magistrate of the First Class in the 
Hoshiarpur District, by order, dated 20bh 
August, and 25bh September, 1923. 

The accused are on bail. 

Orounds. —An application for revision 
of the above proceedings has been now 
filed. It is contended that the applicants 
should not have been charged under s. 216, 
Indian Penal Code and that the amend¬ 
ment of the charge at late stage was preju¬ 
dicial to them. It is also urged that the 
lower Court has, in any case, erred in not 
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allowing the appUoants to re-call such wit¬ 
nesses as they liked (or further examination. 
The first ground has I think, no force. The 
lower Court had wide powers of amendment 
under s. 227, Criminal P. 0., and there is no 
justification (or interference at thia stage. 
The second contention, however, seems 
correct. Under s. 231, Criminal P. C., the 
applicants had the right to “ re-call or re- 
summonandexam ne with reference to such 
alteration or addition (in the charge) any 
witness who may have been examined.” The 
right is thus not restricted to the re-calling 
of those witnesses only who have deposed to 
the subject-matter of the alteration or 
amendment in the charge. The other wit¬ 
nesses also may conceivably be in a position 
to depose to facts in connection with saoh 
alteration or amendment. All that the Court 
can do is to restrict the examination o( the 
witness to the alteration or amendment in 
the charge. 

I, therefore, submit the records to the 
Hon’ble High Court with the recommenda¬ 
tion that the orders of the Additional 
Magistrate, dated 15th September, 1923 
with reference to the re-summoning of the 
witnesses be set aside. 

Judgment. —I agree with the learned 
Sessions Judge. The Magistrate wa^ wrong 
in refusing to allow the accuse 1 to re-call 
for cross-examination witnesses other th ;n 
those on the ba^^is of whose evidence the 
charge has been amended and I direct that 
the accused bo allowed in accordance with 
s. 231 of the Criminal P. C. to re-call and 
examine with reference to amendment 
any witness who has been examined. 

Reference accepted. 
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Martinkau, J. 

Mt. Baho —Convict — Appellant. 

v. 

Emperor —Respondent. 

Criminal Appeal No. 299 of 1924, decid¬ 
ed on 16th May, 1924, from an order of the 
Mag., First Class with powers under s. 30 
Criminal P. O., Hianwali, dated 28bh 
March 1924. 

Arms Aciy Ss. 20 and 19 —Keepitig aynmunition 
and parlB of arms hidden under chlhcs falls under 
a. 20 and yiot under s. 19 

Keeping anatmiDiition avd patta of arina in a bag 
hidden under a ohaddat oc bidden under the 


clothes falls clearly under s. 20 and not merely 
under s. 19 of the Act 14 P. W. R. 1912 Gr. 1 P. 
\V. R. 1914 Or. Diss. 

Abdul Aziz — for Appellant. 

R. C. Soni —for Ro^pondent. 

Judgment. —Two women named Babo 
and Kaki have been convicted of offences 
under s. 20 of the Arms Act and sentenced 
to five years’ rigorous impri'^oumont each. 
The.r appeals (Nos. 298 and 299 of 1924) 
may be dealt with on one judgment. 
Counsel for the appellants does not dispute 
the fact that ammunition and parts of aims 
were found on Babo in a bag which was 
hidden under a chaddar that she was 
wearing and that parts of a gun wore 
found on Kaki, hidden under her clothes. 
I think it is clear that the cases of both 
women fall under s. 20 of the Arms Act 
and not merely as contended by Counsel 
for the appellants under s. 19 and I am un¬ 
able to agree with the view of the law that 
was taken in lorahtm v. Emperor (1) and 
Gahna v. Emperor (2). 

But I do nob think that heavy sentences 
are called for in these cases. Babo and 
Kaki were not alone bub were in a party 
numbering seven men, six women, and 
seven children. 

These people wore Powindas from Ghazni 
and were going alcng with a number of 
camels, sheep and goats when they were 
stopped and questioned by the Police. 
One of the party was Babo’s husband 
Shadi. He was one of the persons prose¬ 
cuted and it is highly probable that the 
arms and ammunition had been in his 
possession or in the possession of other 
men in the party, and that when the party 
came near the Police Shadi bo or the men 
with him handed the articles to the women 
Babo and Kaki in the hope that the Police 
if they searched any body, would search 
the men only and that the arms and am¬ 
munition would thus escape detection. 

In these circumstances I reduce the sen¬ 
tence on each of the appellants to one of 
three months’ rigorous imprisonmecib. 

Sentence reduced. 


(1) (1912) 9 P. n 1912 Cr.=128 P. E. B. 1913= 
44 P W. R. 1912 0r.=18 I. O. 266=14 Or. Ii J. 41 

(2) (1914) 33 P. L. B. 1914=1 P. W. B. 1914 
Gr.=24 I. 0. 594=15 Ct. Ii. J. 506, 
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M SaGar, J. 

Ramsay an Dass —Plainbiff-Pefeifeioner. 

V. 

Firm Ram Lal^Ram Lahhaua —Djfend- 
anbs—Re^poDdeDb*:^. an 1 another. 

Civil Revision Petit on No 592 of 1923, 
decided on 15th December 1923, against an 
order of the Small Cause Court Judge» 
Amritsar, dated 7t.h lulv 1923. 

(a) Civil i . 0, Or. XXVI r. 15 —JSxpfnses of 
Commi$9 o>r may he mo cosis in the suit but 

catmot be realised brt attachment. 

It is tbe dutv of the Court before the Cooimia- 
siOD is issued to see that the Commissioner’s fee 
and die- money of the witness has been duly de¬ 
posited. H the party at whose instance the Com¬ 
mission is issued declines to pay, the prot>er thing 
for the Court to do is to make the amount costs 
of the suit and enter it in the decree. But the 
Court has no juri diction to realise such amount 
by attachment of the property of the party liable. 


Ib %vas tbe duty of the Court before thel 
Commission was issued to see that thel 
Commissioner's fee and diet money of the) 
witness had been duly deposited. Now, 
if the petitioner at whose instance thel 
Commission was issued declines to pay, thel 
proper thing for the Court to do is to makel 
the amount costs of tbe suit and enter iti 
in the decree. 

I accept the application and set aside the 
order of 7th of Inly 1923 only in so far as 
it directs the realization of the money 
by attachment. 

Applicjtion accepted. 
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Harrison. J. 

Sundar Singh and others —Defendants— 

Appellants. 


M. L. Puri —for Petitioner. 

Judgment. — In this case a Commission 
was ‘ssuod at tbe request of the petitioner 
for tbe examination of a coitain witnes? at 
Delhi. The petitioner neither deposited 
the fee of the Commissioner nor the diet 
money of the witness. Several aljourn- 
ments wore granted by the Commissioner, 
and though the witness was present the 
petitioner failed to appear and examine 
him. The Commission was consequently 
returned by the Commissioner as unexecu¬ 
ted. The petitioner wanted the Court to 
re-issue the Commission, but this applica¬ 
tion was refused. In mv opinion the learn¬ 
ed Judge of the Court below was fully 
justified in refusing to accede to this prayer 
and no grounds have been made out for 
interfering with his order. It appears that 
on tbe date the application for re-issue of 
the Commission was refused, the Court 
also passed an order to tbe effect that tbe 
petitioner should deposit the fee of the Com¬ 
missioner and the diet money of the witness 
in Court, and that if he failed to do so tbe 
money may bo realised from him by 
attachment. This order appears to bo 
wholly without jurisdiction and must be 
set aside. It has been held in Tadhin 
proshad Singh v. yardar Coomar Narayan 
Singh (I'l'that such an order should not be 
executed as a decree because the Civil P.C. 
does not provide for the issue of any judi¬ 
cial process for realisation of the amount so 
ordered to be paid by one of the parties. 

(1) (1905) 10 0. W. N. 234, 


V. 

Bhan Singh —Plaintiff—Respondent. 

Second Appeal. No. 2885 of 1924, decid¬ 
ed on 20fch April 1925, against a decree of 
the Disb J , Jullundur, dated 28bh July, 
1924. 

Evidence Jot, $. 115 —Aiiestalioyi in token of 

consent and also again after reading the document 
to the witnesses estops attestor from questioning 
the validitv of the document. 

'Where thumb marks of witneesee are impressed 
on a docuineot in token of consent and as attesta¬ 
tion and the document is read and explained to 
them at the time of registration and again their 
thumb marks are impressed. 

Beld that it is not a mere attestation hut is a 
distinct and clear acquioi^cenoe which binds the 
attestoi.s and estops them from questioning tbe 
validity of the document. A. 1. R. 1922 P. O. 20; 
A. I. B. 1923 All. 28 Diet 

Faqir Chand —for Appellants. 

Mehr Chand Mahajan for Dalip Singh — 

for Respondent. 

Judgment. —The plaintiff in this case, 
one Bhan Singh, brought a suit based on 
a Will alleged to have been executed by 
his mother’s brother Wazir Singh in his 
favour. The defendants were the four 
collaterals of Wazir Singh who in the ordi¬ 
nary course of events would have succeeded 
him. The suit has been decreed as regards 
throe and as regards the fourth it has 
been di^^missed, the reason being that 
whereas all the three attested the Will 
the fourth did nob. Two of three collaterals 
have appealed. 

A second suit was instituted to recover 
tbe value of the crop admittedly sown 
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by the late Wizir Singh ami alleged to 
have been oultivatod by the plaiotiS and 
seized on maturity by the four defendants. 
A decree wa^ given for one-half only, the 
finding being that these allegations were 
established and as no appeal was presented 
by the plaintiff to the District Judge, 
this decree stands so far as he is concerned. 
The collaterals have appealed and this 
judgment will dispose both of that appeal 
and of the appeal in the mam case. 

A third suit was instituted by two of the 
reversioners for a declaration that their 
thumb marks on the Will bad been ob¬ 
tained by fraud and also for a declaration 
that they were entitled to their share of 
Wazir Singh’s estate. This suit was dis¬ 
missed and no appeal preferred. 

I take first the appeal of the three rever¬ 
sioners. Counsel urges that a mere attes¬ 
tation of a document is not in itself suffi¬ 
cient to constitute acquiescence. He fur- 
tbera contends that even if there was ac¬ 
quiescence irrasmuoh as the Will was in 
favour of a relation who normally 
was not entitled to succeed, that ac¬ 
quiescence must be ignored. He quotes 
and relies on Udai Bhan Singh v. 
O^ijendra Si>.pH (1) in which an appeal 
was dismissed as concluded by a finding of 
fact by the District Judge. This does not 
help him as here also there is a finding of 
fact against the appellant. He also relies 
on Pandurang Kruhnaji v. ^arkand^ya 
Tukaram (2) for his main proposition and 
be wishes to draw an analogy from the 
Hindu Law where the position is as ex¬ 
plained in Chum Lai v. Nanda (b) that 
unless all the reversioners agree to an alie¬ 
nation by a Hindu widow the whole of the 
alienation is bad. The facts of this ca'=a 
are wholly different. Wazir Singh wishing 
to benefit his sister’s son executed this 
Will and it is recited in the clearest pos¬ 
sible terms that the reversioners, defendants 
Nos. ^ to 4 have given their consent: — 
**Bara 2 i warsan jaddi Hardit Singh, Pal 
Singh toa Santas Singh yeh wasiyat tahrir 
kar dihai j'nke ni^hanat angusht l>hi sahat 
hain.** The endorsement shows that the 
3ub Registrar read out and explained the 
dlooument to the testator in the presence 
of two out of the'^e three reversioners and 
had thereupon attached their tbuenu-raarks 
for a second time. This, in my opinion is 

(1) A. I. R 1923 All. 28. 

(2) A I. B 1922 P. 0. 20. 

(3) (1688) 174 P. B. 1683. 


not a mere attestation m the sen^o in which 
the words are u-e l in Pa idarang Kridi laji 
V. Markan ieya Tuka’am{2) but is a h-tiuct: 
and clear aoquioccenoe which binds the-'o 
three reversioners aud o-tops them from 
questioning the validity of the Will. The 
other point has no force, in my opinion, and 
there would be no meaning in acquie'^cimce 
or in estoppel, if at a later it was 

po'^sible to upset that acquiescenc' by 
showing that it affected the course of events. 
Mr. Fakir Chan i's argument as I under¬ 
stand it is that the only foim of acquies- 
cence which Cnu be given is to recognise 
the inhentanoe of the natural heir. I. thero- 
foro, dismiss this appeal with oO'=its. 

As regards the second appeal about the 
crop it is urged in the first pi ice that the 
suit should have been tried by a Revenue 
Court, but th’S has been definitely dropped. 
The second point is that the suit is clearly 
one for damages for wrongful occupation. 
This was ■A'^o dropped and rhe only point 
urged by Mr. Fakir Chaad is, that Sunlar 
Singh has succeeded in the main suit as ho 
did not acquiesce and, therefore, no decree 
should have been passed against him. The 
finding is that the crop was own by the 
late Wazir Singh and cultivated by the 
plaintiff and this finding being based on 
evidence I do not see how the question of 
title arises. All that has been decreed is 
that one-half of the value of the crop seized 
by the collaterals is to be paid to the plain¬ 
tiff who on the findings entitled to the 
whole. I dismiss this appeal also w th costs. 

Appeal dismissed. 
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ShADT LAIj, 0. J AND Zafar Ai*i, J. 

Said Nur —Accused —Appellant. 

v. 

Emperor —Respondent. 

Criminal Appeal No. 18 of 1925, decided 
on 14th February, 1925, from an order of 
the S. J., Attock at Oampbellpur, dated 21st 
November, 1924. 

^a) Pencil Code, fts. 302 and 39t— In a robbery 
tif^o p''r$one nut of four armed with weapons com- 
miited murder Each is auilty of murder. 

Where four porsons armei with deadly weapone 
fully prepirod to oomnriit murder ia the event of 
refliet‘inoe and two of them actunllv committed 
murder before any roeistanoe wae offered to them. 
Held that each of the rohb»re is equally guilty of 
the offence of murder 1925 P. 0. 1 iP. 6.) Poll. 

Khurshaid Zaman —for Appellant. 

Abdul Rashid ~~iox ReBpondent. 
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Judgment —On the night of the 
6th June. 1924. shortly after sunset, the 
house ot one Kulu Shah in the village of 
Ichhral in the District of Attook was 
raided by a gang of four robbers who 
were armed with nfle‘=, daggers and dangs. 
One of the offenders stood in the doorway 
of the courtyard, and two of them seized 
Kalu Shah and one of these two men stab¬ 
bed him three times with a dagger and 
killed him on the spot. The culprits then 
molested Kalu Shah's wife, Mu^ammat 
Bhag Bhari, and his daughter-in-law, 
Musammat Khar Devi, and stripped them 
of their ornament-. After collecting their 
loot they made a pile of quilts and set 
ffre to it. Having tied the wearing ap¬ 
parels and ornament? into bundles they 
left the place with their booty including 
two ffre arms stolen from the house and 
went out of the villag:: without any inter¬ 
ference or opposition from the villagers 
who were evidently too terrified to come 
near them. 

It appears that this gang of four men 
committed two more robberies on the fol¬ 
lowing two nights and that in the last 
robbery one of the offenders was killed 
and another wounded. The search for the 
wounde.i man led to the arre=^t of the 
prisoner Said Nur, and it was in pursu¬ 
ance of the information supplied by him 
that another member of the gang, Hazrat 
Gul, was arrested in the month ot August. 
Hazrat Gul has burned King’s evidence on 
acoupbance of an offer of pardon and has 
given a debaded version of the conspiracy 
which led to the commission of the crime, 
of the persons who participated therein 
and of the various incidents which took 
place on the night in question. 

The approver fully implicates the ap¬ 
pellant Said Nur, and his evidence receives 
corroboration from the testimony of Musam¬ 
mat Bhag Bhari and Mrisammat Isber Devi 
who identify the prisoner as one of the 
four persons who entered their house and 
committed the robbery. It is beyond dis¬ 
pute that on the 14th June, 1924. when the 
prisoner was arrested in his house ho gave 
to the Police a coat P No. 1 and a waist¬ 
coat P No. 2, and those garments are 
entered in the list of the stolon articles 
given by Kalu Shah’s son Gurditta M»il 
on the 8th June, and have bsin identified 
by him to bo hie property. The convict 
lays claim to both the coat and the waist¬ 
coat, but he has produced no evidence in 


support of his claim. It appears that a 
sewing machine was also recovered from 
a hast in pursuance of the information 
supplied by him, but in the list of the 
stolen articles the entry relating to the 
sewing machine does not bear any serial 
number, and we are doubtful whether it 
was entered in the list as originally given 
by Gurditta Mai There is, however, no 
reason to doubt the evidence of the wit¬ 
ness Kamal P. W. No. 10 who saw four 
persons going towards Ichhral on the even¬ 
ing of the 6th of .lune, and who deposes 
that the appellant Said Nur was one of 
those four persons. 

The evidence of the approver, corrobo¬ 
rated as it is by the testimony of Musammat 
Bhag Bhari and Musammat Ishar Devi, and 
further confirmed by the recovery of two 
stolen articles leaves no doubt whatsoever 
that Said Nur was one of the four persons 
who committed the robbery at the house 
of Kalu Shah. It is. however, contended 
that he did not infiict any injury on the 
deceased and cannot, therefore, be con¬ 
victed of an offence under s. 302, Indian 
Penal Code. It is true that the approver 
does nob attribute bo Said Nur any part] 
in the assault on Kalu Shah, but there is 
ample evidence that the prisoner was in 
the courtyard when Kalu Shah was being 
stabbed and the approver says that he 
was armed with a rifle which he fired 
at one of the women bub missed the aim. 
There can be no doubt that all the four 
persons, armed as they were wibl deadly 
weapons, went to the house fully prepared 
to commit murder in the event of resisb- 
ence and the evidence shows that two of 
them actually killed Kalu Shah before any 
resistance was offered to them. On these 
facts the case is governed by the rule laid 
down by their Lordships of the Privy 
Council in their recent judgment in Baren- 
dra Kumar Ghosh v. Emperor (1) and each 
of the robbers is equally guilty of the off¬ 
ence of murder. 

For the aforesaid reasons we uphold the 
convictions of the appellant under Ss. 302 
and 394, I. P. C. ; and confirming sentence 
of death, we dismiss the appeal. 

Appeal dismissed. 


{!> 1925 P. 0. 1=63 Cal. 197 ==63 I. A. 40=39 

C. W. N. 181=1935 M. W. N. 26=8 Pat. L. R Cr. 
1=6 D. R. P. O. Cr. 1=27 Bom. L. B. 148= 6 P. 

D. T. 169=28 A. Ij. J. 814=41 O. L. J. 240=48 M. 
Ij. J. 648=26 Cr. Ii. J. 431 (P. O.). 
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Shadi Lal. C. J., and 
Le Rossignol, j. 

Punjab Akhbarat and Press Co., Ltd.^ 
Lahore —Appellants. 

V, 

C, G. Ogilvie —Resixjndenfc. 

Letters Patent Appeal No. 175 of 1924, 
Decided on 23rd December 1925, against 
the judgment of Division Bench, D/- 
9/lOth April 1924, in Civil Appeal No. 
I6t 7 of 1923. 

(a) Letters Patent {Lahore), CL 10— liight of 
appeal given by CL 10 Is not destroyed merely he- 
can've tJxe Judges, though differing on merits, made 
a joint order regarding decree to be passed. 

Clause 10 confers a right of appeal and that 
right is not extinguish^ simply because the 
Judges while considering the effect of their dissent 
on the result of appeal, joined in making an 
order that the decree should be framed in a 
particular wa}’ : 10 Cal. 108 Dlst. ; 31 AIL 13 ; 30 

Mad. 169 (F. B.) ; 32 Mad. 95 (P. B.) ; 28 Cal. 
517 ; 43 Cal. 332 ; A. I. R. 192*2 Cal. 141 ; A. I. R. 
1925 Cal. 845 (P. B.) and 3 Bom. 204 Ref. 

There would hardly be any case in which the 
dissenting Judges would not bo required to concur 
in an order disposing of the appeal in accordance 
with the opinion of the one Judge or the other : 

A. I. B. 1924 P. C. 50, Bel. on. „ ^ 

[P. 07. C. 1, P. 68, C. 1] 

jjs (b) Letters Patent {Lahore), Cl. 1Q--CL 10 ts 

not confined to the only points on which the Judges 

differed. 

The use of the word 'wherever” in Cl. 10 is 
not intended to confine the scope of the appeal 
to the point or points on which there is a dis- 
agreement between tbe Judges : 1 AIL IBl (-F. I?.); 
•20 C. W. N. 210 Foil ; 32 Mad. 95 {F. B.) 

L. J. 10 (P. B.); A. I. B. 1925 Bom. 118 Ref. and 

A. J. B. 1925 Cal. 598, Dlst. 

When once the right of appeal is esteblished, 
the appellant can raise, not only the i>oint^ upon 
which the Judges have diflered, but al?o 
which they have agreed* {P* C. 2; P. G9, C. 1] 
rfc (c) Civil P. C., S; 98—Appeal from Subordl- 
nate Court heard by a Bench of ttco Judges 
Judges differing in opinion—Procedure ts regula¬ 
ted by S. 98—All other cases are governed ty Letters 
Patent {Lahore), CL 26. 

Where an appeal is heard by a Bench com^sed 
of two Judges who differ in opinion the decision 
of the appeal is regulated by S. 98, Civil P. C., 
if the appeal is from a Subordinate Court under 
the Civil Procedure Code or any local or special 
statute. In all other cases the decision is governed 
by Cl. 20, of the Letters Patent, (Lahore) : 45 
Bom. 718 {P. C.) Expl. CP- 69, C. 1] 

(d) Practice — Precedent—Judgments should be 
construed with due regard to particular foot. 

Every judgment must be read as applicable to 
the particular facts proved, or assumed to be 
proved, since the generality of the expressions 
which may be found there are not intended to be 
exposition of the whole law, but governed and 
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qualified by the particular facts of the case in 
which such expressions are to be found : 

V. Leatham, (1901) A. C. 495, Foil. [P. 69, C. 2J 

(e) Civil P. C., S. 9S (*2)— Confirmation of decree 
Is rule and Us modification is exception — 2\o 
complete agreement between the Judges — Ca^e Is 
governed by rule in S. 98 (2). 

The principle adepted by the Legislature in 
S. 98 is that the decree of the Subordi? 
Court must be confirmed unless the majerity c f 
the Judges composing the appellate Bench concur 
in varying or reversing such decree. In other 
words, the confirmation of the decree appealed 
from is the rule, and its modification or reversal 
is only an exception. Where there is no complete 
agreement beween the two Judges as to the 
variation or reversal of the decree p;issod by the 
trial Court, the case is goverued by the general 
rule embodio<l in sub-S. (2) of S. 98 of the 
Code, and the decree of the Conrt of first in¬ 
stance should be confirmed; 41 ^fad 943, Dlst. 

[P. 71, C. 1] 

C/) Civil P.C.,S. 107—Appellate Court ■will 
not insist on decidiJig a case finally if any party 
objects. 

An appellate Court will not insist on deciding 
a case finally if the appellant is siitisfied with the 
order of remand proposed by the Court, although 
it is possible for the Court to so decide the case; 
3 Bom. 204 and 45 Bom. 718 (i‘. C.), Foil. 

[P. 72, C. 1} 

Bakshi Tekchand, Lala Jagan Nath 
Aganval, R. B. Lala, Badri Das and 
yiehr Chand Mahajan —for Appellants, 

C. Noad and Amar Nath Chona —for 
Respondent. 

Shadi Lai. C. J. -On the 6th Juno 
1923, the Subordinate Judge of Lahore 
passed a decree in favour of the jdaintiff 
awarding him Rs. iOO by way of damages 
for a libel published in the ‘ Bande 
Matram ’’ newspaper, of which the defen¬ 
dants were the publishers and proprietors. 
Against that decree the plaintiff preferred 
an appeal to the High Court which was 
heard by a Division Bench composed of 
Martineau and Moti Sagar, JJ. The 
learned Judges differed in their opinion 
as to the quantum of damages, and, on 
tlie 9th April 1924, they delivered their 
dissentient judgments : Mr. Justice Mar* 
tineau held that the appeal should be 
accepted and the amount of damages 
enhanced to Rs. 10,000 ; while Mr. Justice 
Moti Sagar concurred in the conclusion 
of the trial .Judge and expressed the 
opinion that the appeal should be dis¬ 
missed except as regards costs. 

The learned Judges, however, reserved 
for consideration the question whether 
the decision of the appeal should be 
governed by S. 98 of the Civil P- C. or 
by Cl. 26 of the Letter's Patent consti¬ 
tuting this Court; and on the 10th April 


<36 Lahore 


l^UNJAU Akhcarat and Press Co. v. Ogilvie (Shadi Lai, O. J J 1926 


they decided in favour of the applica¬ 
bility of Cl. 2G, with the result that in 
accordance with the opinion of the senior 
•I udi;e of the Division Bench the appeal 
was iiccei^ted and the plaintiff was 
granted a decree for Rs. 10,000 with 
costs in botli the Courts. 

Prom the judj^tnent enluincinj* the 
damages the defendants have brought 
T h«^ present appeal un ler Cl. 10 of the 
IjCtters Patent, and Mr. Noxd. for tlie 
respondent, raises the preliminary objec* 
lion that as tlic learned Judges, who 
lieard tin* apjreal jneferred by the 
plaintiff, have concurred in holding that 
the oiunion of the senior Judge should 
prevail under Cl. ^G, and as the judgment 
sought to l>e imireached is in accordance 
witli tliat view, there is no judgment 
of two Judges equally divided in opinion 
which could he the subject of an appeal 
lo Llie High Court under Cl. 10. Now, the 
tenth clause of the Letters Patent, in so 
far as it is relevant to the question before 
us, runs as follows : “ And we do fv.rther 
Order that an appeal shall lie to the 
High Court of Judicature at Lahore from 
the judgment of one Judge of the said 
High Court, or of one judge ot an> 
Division Court constituted in pursuance 
of section one hundred and eight cf the 
Government of India Act, 1915, and that 
an appeal shall also lie to the said High 
Court from the judgment . . • • . 

of two or more Judges of the said High 
Court or of any such Division Court, 
wherever such Judges are equalH 
• divided in ojiinion and do not amount in 
number to a majority of the whole of the 
.fudges of the said High Court at the 
time being ; but that the right of appeal 
from other judgments of Judges of the 
said High Court, or of any such Division 

•Court, in such case, shall he to us. 

in our Privy Council, as hereinafter 

provided.” 

Put briefly the question is whether 
wo have in this case a judgment of two 
■or more Judges of the High Court who 
were equally divided in opinion. Now, 
it is beyond dispute that there wore two 
Judges who lieard the appeal ; that they 
were equally divided in opinion on the 
merits of the appeal, namely, the amount 
4 )f the damages to be recovered by the 
plaintiff which was practically the only 
matter in controversy between the 
Iiarties; and that they agreed only as 
to the result which should flow from 


that division of opinion. On that point 
thev declared that the view of the senior 
Judge should prevail, and that a decree 
be drawn up in accordance with that 
view. Mr. Noad contends that, when 
the learned Judges had pronounced on 
the 9th April, their conflicting opinions 
on the merits of the case it was unnecos' 
sary for them to declare the result of 
opinions on the fate of the appeal ; and 
that a ministerial officer of the Court 
could have prepared a decree in conformity 
^Yith the opinion of the senior Judge. 
The learned counsel, however, admits 
that the pronouncement made by the 
Judges on that date gave the defendants 
a right of appeal under Cl. 10 and 1 
cannot accept the contention that 
the mere fact that the Judges sat 
together on the following day to record 
an order, which, according to the learned 
counsel, was wholly unnecessary, des¬ 
troyed that right of appeal. 

Our attention has been invited to 
several decided cases, but most of them 
deal with the vexed question as to the 
meaning wliich should be attached to 
the expression ‘ judgment ” as used in 
tlie Letters Patent and arc hardly rele¬ 
vant to the present discussion. There 
is only one case cited by Mr. Noad which 
may be said to have some bearing upon 
the issue before us. In Hurhans Sahay 
V. Thakoor Pershad (1) a Division Bench 
of the Calcutta High Court consisting of 
two Judges having concurred in a decree, 
a review of judgment was obtained \ anil 
the senior Judge limited; the review to one 
lioint, but his collegue was inclined to 
let the whole case be re-opened on 
review. The result, however, was that 
the judgment passed on appeal was 
confirmed except on one jxiint on which 
both the Judges agreed in modifying it. 
An appeal was brought under the Letters 
Patent from the final decree thus drawn 
up, but it was dismissed on the preliminary 
ground that the Judges of the Division 
Bench having concurred in the decree 
no appeal lay under the Latters Patent. 
The judgment of tlie Division Court 
which heard the appeal under the Letters 
Patent is a short one and contains no 
discussion on the subject- Nor does it 
clearly indicate the exact reason which 
led the Court to dismiss the appeal. The 
only thing which can be gathered from 
the judgment is that the fact that one o f 
(1) [1884] 10 C»l. 1U8=13 0. L. R. 286. 
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tiho Ju3ges was inclined to ditfev from 
liis collague as to the ix>ints on which 
the case should he ie-oi>ene(l on i^viow 
did in the opinion of the Uoiut, 

entitleXthe parties to an appeal under 
the Letters Patent from the order 
limiting the case to one i>oint. It is to 
bo observed that both the -Tedges had 
ooncuried in the first decree and the 
Muestion of the extent to which the 
review should >he carried was a niattei 
within their discretion, and it is not 
olear whether that fact influenced the 
decision of the Court. \\ hatever the 
ratio decidendi may be the judgment in 
Harbaiis Sahau's case (l) is distinguishabU 
from the present case. Here the Judges 
comiiosing the Division Bench base 
entirely disagreed on the vital issue 

hetween the parties, and 
them has yielded to the other. Iheio 
can he little doubt, and indeed it 
is admitted by the learned counsel for 

the respondent, that, on i • 

\pril there was, to use the 

nhraseologv of the Letters Patent, a 
mdgment of a Division Court in .a case 
in which the Judges composing the Couit 
wore equally divided in opinion ; and 
that Cl. 10 conferred 

from that judgment. as that light 
extinguished simply liocause. on the 
follovving day, the Judges, while consi¬ 
dering the effect of their dissent on the 
result of the ajipoal, joined in making an 

• irderthat the ^ 

in terms of the opinion of dn. senioi 

Judge? 

I am not proparen 

the contention of the 
ernment Advocate that 

necessai'V foi the jua^e. 

[any order after the 9th April, and 

Ithat the decree could have heon P^epaie 
'by a ministerial officer of the Couit 
Ion the basis of the opmion of the sen.oi 

Ijudge without any direction from the 

rniirt Surely, a Ministerial Officer was 
‘!?ot eompete/t to decide whether the 

decree should conform to the " 

the senior Judge under Cl. 2b o Uie 
Betters Patent or to ‘hat o ‘h® P*"'” 
Judge under S. 98 of the Civil 1. C. who 
confirmed the decision of the Court below. 
That matter was bound to be decide! b> 
the Judges themselves, and in order to 
avoid an impasse they had to agree as to 
the effect of their dissentient opinions on 

the appeal before them. If t ley 


to accede to 
learned Gov 
it was un¬ 


continued to dissent from each other •^von 
on the result wliich followed from their 
conflicting opinions on tho merits of tlu= 
oasG, there could have been no disposal ot 
tho appeal so far as they are concerned. 
Indeed, we find that in numerous cases 
the Judges of tho Division ilench, while 
differing in opinion on the merits, luive 
agreed to make a joint order stating the 
result of their dissent, and the mere cii" 
curastaneo that they concurred in mak¬ 
ing such an order has never been hold to 
deprive the aggrieved iKirty of therij-htof 
appeal conferred ui)on him by tlie Getter^ 
Patent. As instances of such cases 1 would 
cite JJori v. Jiwan Bain (2), reported 
on appeal in Jiwan Bom v. Tondi Singh 
(3) ; Boop Oaui v. Lahshmi Baas U), re¬ 
ported on appeal in Lalishmi Bass \. 
Roop Laul (5); Shcildx Mohamad Rauther 
w British India Steam navigation Co, 
reported on ajipeal in Sheihh Md. B.B 
S, N. Co. Ltd. (7) ; Laia Sura] Prosad \ . 
Golab Chand (8) ; Bam Narain SingJi v. 
Chota nagpur Banking Association (9) . 
Mohini Kanta Saha Chaudhuri wManiv 
dra Chandra Meogi (10): Puma Chandra 
Chatterji v. Narcndra Nath Choudnry 
(11); a^nd Shivlal Khubchand v. Api>aji 
Bhivrav (1 ) : reported on appeal m 

AjipajI V. Shi vial (13). 

lb is true that no objection was taken, 
so far as appears in any of these cases, 
that the concurrence of the Judges of the 
Division Court in the final order declaring 
the result of the aj^peal deprived the 
acfiriovcd party of the right of preferring 
an appeal to the Higfi Court under the 
Letters I’atent ; but as observed by tfieir 
Lordships of the Privy C.ouncil_in Sr,; 
Narain v. Mangal Prasad (ll) : When 

a long series of cases extending over long 
j>eriod of time, when parties wore repre¬ 
sented by eminent counsel, are decided in 
a way where if a plea, which was evident, 
had been taken and upheld, the decu iicm 

{2)~ Cl9l6j 32 All. 265 -7 A. I.. J. 1H3. 

(3) [19121 34 All. 13. 

(4) [ 1900 ] 20 Mad. 1. , 

(5) [1007] 30 ^Tad. 169- 17 M. 1- '7. 19—2 

M. h. T. 4 (F. K). , , 

(6) [1907] 30 Mad. 79=16 M. I- J. 5^3—1 

M. L. T. 387. nr T O' iin_ift 

(7) [19091 32 Mad. 95r=4 M. !>. T. 110—18 

M. D. J. 497 (F.B). 

(8) [1931] 28 Cal. 617=6 C. W. 640. 

(9) [1910] 43 Cal. 332. 

(10) A. I. R. 1022 Cal. 141. 

( 11 ) A. 1. R. 1025 CaL 845 (F. B.). 

(12) [1878] 2 Bom. 654, 

<13) [1879] 3 Bom. 204. 

(14) A. I. R. 1924 P. 0. 60. 
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■would have been the other way, there 
arises an irresistible conclusion that the 
plea was not taken because it was felt to 
be bad. ” The preliminary objection, if 
sustained, would render practically nuga¬ 
tory the provision of the Lettei's Patent 
which gives a right of appeal to the High 
Court from the judgment of a Division 
Bench where the judges are equally divi¬ 
ded in opinion : for, as I have already 
[pointed out, there would hardly be any 
case in which the dissenting JuJges would 
'not be required to concur in an order dis- 
[posing of the appeal in accordance with 
;the opinion of the one Judge or the other. 

1 accordingly overrule the preliminary 
objection. 

The learned counsel for the respondent 
also contends that, if an appeal lies to 
this Court, it lies only on the point on 
• which the Judges of the Division Bench 
have differed and that it is not open to 
the appellants to impeach their concurrent 
finding that the decision of the appeal is 
governed by Cl. 26 of the Letters 
Patent and not by S. 98 of the Civil 
P. C. Now, Cl. 10 of the Letters 
Patent gives a right of appeal from the 
judgment of two or more Judges of the 
said High Court, or of any such Division 
Court wherever such are equally divided 

in opinion.and it is perfectly 

plain that the expression judgment 
means the whole of the judgment and not 
a portion of it. It will be observed 
that Cl. 10 provides for appeals in 
three cases: (l) from the judgment of a 
single Judge of the High Court an appeal 
lies to the High Court; (2) from the judg¬ 
ment of two or more Judges of the High 
Court, who are equally divided in opinion, 
and do not constitute a majority of the 
Court, an appeal lies to the High Court ; 
(3) from any other judgment of the High 
Court an appeal lies to the Privy Council. 
The language of the clause places these 
classes of appeals on the same footing and 
makes no distinction between the scope 
of one class and that of another class. 


“ wherever ” was intended to confine the 
scope of the appeal to the point or points] 
on which theie is a disagreement between 
the Judges. The matter was fullydis" 
cussed by a Full Bench of the Allahabad 
High Court in Hayn Dial v. Da'm Das (15), 
and I endorse the rule laid down in that 
judgment that the appeal given to the 
High Court under Cl. 10 of the Letters 
Patent is not confined to the point or 
points on which the Judges of the Divi¬ 
sion Bench differ in opinion. 

The judgment in Ntmdeeput ^lahta v* 
Alexander Shaw Urquhart (16), on ■which 
the learned Government Advocate places 
his reliance, no doubt decides that where 
the Judges composing a Division Bench 
agree in their finding on a certain point 
the High Court has no power in an appeal 
under Cl. 15 (correspondirg to Cl. 10 of 
the Letters Patent of this Court) of the 
Letters Patent to question that finding. 
That judgment has, however, been dis* 
sented from, not only by the Allahabad 
High Court in Dam Dial v. Dam Das (lo), 
but also by the Calcutta High Court in 
Upendra Nath Bose v. Bindesri Prosad 
(17), and can no longer be regarded as a 
correct exposition of the law. 

The rule that the appeal under the 

Letters Patent lies from the whole of the 

* 

judgment and is not restricted to the point 
or points on which the Judges composing 
the Division Bench have diff’eved has been 
affirmed by the Madras High Court in 
Sheikh Mahamad Davuther v. The British 
India Steam Navigation Co., Ltd. (7), 
and Kunhunni v. Sri Vallahhan (18), and 
by the Bombay High Court in X^elji 
Bhimsey and Co. v. Bachoo Bhaidas (19). 
It is true that there are observatibns in 
Probhat Chandra Barma v. King‘Emper6r 
(20), to the effect that the High Court, 
while hearing an appeal under the Letters 
Patent, is not competent to consider the 
question of the correctness of the decisio-n 
of a Division Bench upon a matter ut)cm 
which both the Judges have agreed, but 
the observations were no more than mere 


While Cl. 29 imposes certain restrictions 
on the right of appeal to the Privy Coun¬ 
cil, there is no law which restricts the 
scope of the appeals of the first two classes 
or suggests that the Judges of the Division 
Bench hearing the appeal are not entitled 
to deal with all the points which were 
determined by the Court from whose 
judgment the appeal has been preferred. 
Nor do I thirk that the use of the word 


obiter dicta. The question for determi¬ 
nation in that case was whether the deci¬ 
sion of the High Court on reference under 
S. 66, sub-S. (2) of the Indian Incoiiie tax 
Act (XI of 1922) was a ‘judgment 

(15) [18753 1 All. 181 (F. B.). ' 

(16) 13 W. R. 209=4 B. L. R. 181. 

(17) [1915] 20 C. W. N. 210=22 C. L. J. 462. 

(18) [1901] 11 ^r. L. J. 10. (F, B.). 

(19) A. I. R. 1926 Bom. 118. 

(20) A. I. R. 1925 Cal. 598. 
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within the meaning of the Letters Patent, 
and the Judges answered that question in 
the negative. After holding that no ap¬ 
peal was competent, the learned Judges 
proceeded to make the observations men¬ 
tioned above which were not only obiter 
dicta, but did not represent even their 
considered opinion. As I have pointed 
out, the Calcutta High Court in the case 
of Upendra Nath Bose (iV), had definitely 
laid down the rule, that when once the 
right of appeal is established, the appel¬ 
lant can raise, not only the points upon 
which the Judges have differed, but also 
those on which they have agreed ; and it 
is obvious that the casual remarks made 
’by the Judges of the Division Bench in 
the case of Probhat Chandra Barma (i'O), 
without any reference to the rule already 
enunciated by their own Court, cannot be 
ti'eated as an authority for the view. 

There can, therefore, be no doubt that 
the language of Cl. iO of the Letters 
Patent and the consensus of judicial opi¬ 
nion are in favour of the appellants and 
they are entitled to challenge the correct¬ 
ness of the conclusion that the decision of 
the appeal was governed by Cl. 26 of the 
Letters Patent and not by S. 98 of the 
Civil Procedure Code. 

Coming now to the merits of the ques¬ 
tion as to whether, in the event of the 
difference between two Judges, the pro¬ 
cedure prescribed by Cl. 26 or that enacted 
by S. 98, should be followed, I find that 
all the High. Courts have laid down the 
proposition that, where an appeal is heard 
by a Bench composed of two Judges who 
differ in opinion the decision of the ap¬ 
peal is regulated by S. 98 of the Code of 
Civil Procedure if the appeal is from a 
|subordinabe Court under the Civil Pro¬ 
cedure Code or any local or special statute, 
land in all other cases the decision is 
'governed by the Letters Patent. This 
|wa3 certainly the view taken by the High 
Courts prior to the pronouncement made 
by the Privy Council in Bhaidas Shivdas 
V. Bai Gulah (21), and I do not think that 
that pronouncement has modified the law 
on the subject. It must be remembered 
that the action, which gav'e rise to that 
appeal, was tried on the original side of 
the High Court, and that it was under the 

(21) [1921] 46 Bom. 718=48 I. A. 181=14 E. W. 

7=29 M. L. T. 850=(1921) M. W. N. 408= 

23 Bom. L. B. 623=19 A. L. J. 409=33 

O. L. J. 488=26 C. W. N. 605=40 M. L. J. 

619 (P. C.). 


Letters Patent that an appeal was pre¬ 
ferred against the judgment of a Single 
Judge to a Division Bench. The learned 
Judges constituting the Division Bench 
differed in their opinion. The Chief 
Justice, the senior of the two Judges, held 
that the appeal should be allowed, but his 
colleague, on the other hand, agreed with 
the trial Judge. Now, the appeal being 
xinder the Letters Patent the i)rocedure 
prescribed therein for governing the diff er¬ 
ence of opinion between the two Judges, 
composing the Bench was applicable to 
the case. The learned Judges, however, 
apparently in view of S. 98 of the Civil 
Procedure Code, referred the matter to 
two other Judges for decision, with the 
I'esult that the appeal was ultimately 
dismissed. Their mistake was rectified 
by the Privy Council who set aside the 
decree of the appellate Court and remitted 
the case to the High Court to be decided 
in accordance with the rule prescribed by 
the Letters Patent. 

Now, it may be conceded that the judg¬ 
ment of their Lordships of the Privy 
Council is couched in general terms and 
makes no distinction beeween appeals 
presented to the High Court from the 
decree of Subordinate Courts and those 
preferi'ed under the Letters Patent from 
the judgments of one or more Judges of 
the High Court; and it is therefore, con¬ 
tended that the judgment as it stands 
embraces all cases and that it is immate¬ 
rial whether the appeal is from a Sub¬ 
ordinate Court or from the High Court 
itself. But as observed by Lord Hals- 
bury in QiiinnY. Leatham (22), “every 
judgment must be read as applicable to the 
particular facts proved, or assumed to be| 
proved, since the generality of the expres-^ 
sioDS which may be found there are not 
intended to be exposition of the wholej 
law, but governed and qualified by thej 
particular facts of the case in which such' 
expressions are to be found. ” 

As has‘been already pointed out, their 
Lordships of the Privy Council were deal¬ 
ing with a case which had been heard by 
a Division Bench of the Bombay Pligb 
Court on an appeal under the Letters 
Patent, and their decision that in the 
event of a difference between two 
Judges the opinion of the Senior Judge 
should prevail applies only to cases of 

(22) [1901] A. C. 495=17 T. L. R. 749=65 
J. P. 703=50 W. R. 139=85 E. T. 289= 
70 E. J. P. C. 76. 
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that clescripfeion and the general observa¬ 
tions made by them were not intended to 
alter the law which had already been laid 
dow’n with resi^ect to appeal from Sub' 
ordinate Courts. Indeed they stated in 
that very judgment that the proposition 
which they were laying down was not 
novel in India : and they would not have 
made tliis observation if they had 
intended to dissent from the interpreta' 
tion which the Higli Courts in India liad 
placed upon S. OH of the Civil Procedure 
Code. 

The judgment of the Privy Council in 
fihaidas's cise(2l), liaslieen considered by 
the High Courts in several cases, and it 
has been rei>eatedly held that the rule 
enunciated in that case governs only 
appeals within the High Courts, namel>', 
from the judgment of one or more Judges 
of the High Court to a Division Bench 
of the same Court, and that S. 08 of the 
Civil Procedure Code ])rovides for a 
difference of opinion in apiieals from 
Subordinate Courts: vide inter alia, 
PdHcly Ddffdu V. SdUDidfios Ohotu" 
rrial (2J) ; liitendra Sinyh v. Rameairar 
Shigh{24) ; A. Venkatasubhaiah v. C. Ven- 
Icatasubham'nidi'lb) ; and Pra/ulhi Kamhti 
lioTj V. Bhobani Nath lioy (26). 

The learned counsel for the respondent 
lias not invited our attention to a single 
judgment by any High Court in which 
the rule in Bh aida-'i's case (21), has been 
made aiiplicable to an apjical from a 
Subordinate Court. There are no doubt 
observations to the contrary in Sni'cfih 
Chandra Mukerjee \. Slxiti Kanta 

Banerjee (27), but they wore merely 

(obiter dicta and have since been expressly 
dissented from by a Division Bench of the 
same High Court in the case of Pra/nUa 
Kdtnini Boy (26). 

If the matter were res intogra, 1 would 
be inclined to adopt the view that the 
clause of the Letters Patent prescribing 
the method of procedure in the event of 
a dift'erence of opinion between two 

.Tudges composing a Division Bench 

governs all appeals heard by the Pligh 
Court, and that it is immaterial whether 
they are appeals within the High Court 
itself or from Courts of inferior jurisdic¬ 
tion. Clause 11 of the Letters Patent, 

(23) A. I. It. 1923 Bom. 218. 

(24) A. I. R. 1925 Patna 625. 

(25) A. T. R. 1925 Mad. 1032. 

(26) A. I. R. 1926 Cal. 121. 

(27) A. I. R. 1924 Cal. 865. 


which ordains that the Hi^h Court ot 
Judicature at Lahore shall be a Court of 
appeal from the civil Courts of the Pro¬ 
vinces of the Punjab and Delhi and from • 
all other Courts subject to its superinten¬ 
dence, expressly recognizes the jurisdic¬ 
tion to hear appeals from Subordinate 
Courts as ono of the functions of the 
High Court ; and Cl. 2G deelareA 
that “ any function w'hich is hereby 
directed to be performed by the High 
Court of Judicature at Lahore, in the 
exorcise of its original or appellate juris¬ 
diction, may be performed by any Judge, 
or, by any Division Court thereof 
appointed or constituted for such purpose 
in pursuance of S. 108 of the Govern¬ 
ment of India Act, 1915; and if siicli 
Division Court is composed of two or 
more Judges and the Judges are 
divided in opinion as to the decision tf> 
he given on any point, such point‘shaU 
be decided accoiding to the opinion of 
the majority of the Judges, if there is- 
a majority: but, if the Judges be equally 
divided then the opinion of the senior 
Judge shall prevail.” It v/ould, there¬ 
fore, appear that the rule prescribed 
by Cl. 26 embraces all decision.^ 
given by the High Court in the exorcise 
<if any of the functions which the Letters 
Patent direct the High Court to perform, 
and the duty of hearing appeals from 
Subordinate tribunals is one of theso- 
functions. 

It is, however, unnecessary to dwell 
upon the subject any longer, because 
in view of the clause in the Letters 
Patent declaring all the provisiom-i 
contained therein .subject to the legis¬ 
lative powers of the Indian Legislature, 
the Courts in India have, since the pro¬ 
nouncement of the Privy Council in Bhai- 
das’s case (21), unanimously endorsed 
the proposition, which they had enun¬ 
ciated before that pronouncement that 
the procedure in determining an appeal 
from a Subordinate Court is regulated 
by S. 98 * of the Civil Procedure Code, 
and that in the event of a difference of 
opinion between two Judges hearing the 
api^eal the decree appealed from must be 
confirmed unless the difference is upon 
a question of law, and in that case the 
.Judges have the discretion to refer that 
question to one or more of the other 
Judges of the Court. Accordingly I hold 
that the present case, which was heard 
bv a Division Bench on an appeal from a 
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decree of a Subordinate Judge, is governed 
not by Cl. 26 of the Letters 
Patent, but by the provision of the Civil 
Procedure Code. 

The learned Government Advocate, 
however, urges that even if S. 98 of the 
Code be held to apply to appeals from 
Subordinate Courts, the present ease is 
not covered by the language of that 
section because the Judges of the Divi¬ 
sion Bench, while differing on the ques¬ 
tion of the quantum of damages, 
concurred in holding that the plaintiff 
was entitled to recover all the costs 
incurred by him in the Court of first 
instance, and to that extent they agieed 
in varying tha decree appealed from. 
The learned counsel contends that a case 
of this description, in which the Judges 
agree on one point and diff er on the 
other, does not fall within the ambit of 
S.98; and that, in the absence of any 
■f provision in the Code governing such a 
case, the procedure prescribed by the 
Letters Patent should be followed. I 
am unable to accede to this contention. 
Sub-section (2) of S. 98 enacts that 
“ where there there is no such majority 
which concurs in a judgment varying or 
reversing the decree appealed from, such 
'decree shall be confirmed.” The principle 
ladopbed by the Legislature is that the 
Idecree of the Subordinate Court must be 
confirmed unless the majority o( the 
Judges composing the appellate Bench 
concur in vailing or reversing such 
decree. In other words, the confirmation 
of the decree appealed from is the rule, 
and its modification or reversal is only 
an exception. To satisfy the require¬ 
ments of the exception the majority of 
the Judges constituting the Division 
Bench must concur in the entire judg¬ 
ment which seeks to vary or reverse the 
decree of the Subordinate Court. A 
judgment cannot be dissected into two 
portions, one portion to bo treated as a 
judgment concurred in by the Judges of 
the appellate Court, and the other 
embodying their dissentient opinions. 
The sub-section contemplates that the 
whole of the judgment varying or revers¬ 
ing the decree appealed from should be 
accepted by the Judges composing the 
Division Bench, and if there is no such 
judgment, the exception does not apply 
. and the general rule must prevail. 

Mr. Noad for the respondent places 
his reliance upon the judgment of 


V. Ogilvie (Shadi La), C, J.) Lahore 71 

Seshagiri Ayyar, J., in Manavi}ira7nah 
Tininialpad v. Collector of the Nil- 
qiris (28), which gives expression tn 
tlie oiiinion that S. 98 is iiiapidicablu 
'to a case in which the .liidges of tlio 
appellate Court agiee in varying 
decree of the Court below on one point, 
hut disagree as to the rest. U is, howovei . 
clear that the observations of tlie learned 
Judge, whicli were obiter dicta, were 
dissented from by bis colleagues who 
adopted the opposite view. In my opinion 
the language of this section clearly indi¬ 
cates that there must be a couiplett.' 
agreement between the two Judges com¬ 
posing the Division Bench before the 
decree of the lower Court can ho dis¬ 
turbed, and a jmrtial agreement is ob¬ 
viously not a comidete agroonient and can 
only result in tlie dismissal of the appeal 
unless the diff erence of opinion relates to 
a question of law and that question is 
referred to one or more of the other 
Judges of the Court. In the present case 
tliero WAS no complete agreement between 
the two Judges as to the variation or 
reversal of the decree passed by the trial 
Court, and the case was consequent! \ 
governed by the general rule embodied in 
sub-8, (2) of 8. 98 of the Code, and the 
decree of the Court of first iiistance 
should have been confirmed. 

The logical result of this conclusion is 
is that the judgment, against which this 
appeal has been preferred, should be sot 
aside and the case should be remitted for 
decision in accordance with law. 

The learned counsel for the respondenl , 
liowever, asks us to liear him on the 
question of the amount of damages to be 
awarded to his client and to determine 
that question in this appeal. While we 
arc perfectly ready to undertake the duty 
of doteriuining this question and should 
like to settle the dispute between the 
parties finally, the learned advocate for 
the api>ellants does not consent to our 
adopting that course and insists upon our 
following the usual procedure of allowing 
this appeal and leaving it to the plaintiff 
to prefer an appeal from such decree as 
may be passed after the remand. There 
can be no doubt that if the appeal is 
allowed and the case is remanded for de¬ 
cision according to the law contained in 
8.98 of the Code, the defondants- appellants 

(28) [1918] 41 Mad. 948=24 M. L. T. 165=8 
L. W. i61=(19l8) M. W. N. 540=35 M. 

J. 110. 
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would derive some advantages. 
would, in that case, nob only be entitled 
to the refund of the Court-fee afiBxed by 
them to their memorandum of appeal, but 
would have also the advantage of appear- 
ing in the appeal of the plaintiff as 
respondents with concurrent findings on a 
question of fact in their favour. Moreover 
it would be open to the plaintiff to reduce 
if he so wishes, his claim for damages 
iwhich he prefers on appeal from the 
[judgment which may be given after the 
[remand. Bo that as it may, I considei 
that, though it would be desirable to 
adjudicite upon the merits of the real 
question in controversy between the par¬ 
ties, we cannot compel the appellants to 
argue the question of damages when the> 
are entitled to have their appeal accepted 
on the ground that under S. 98 of the 
Code of Civil Procedure the decree of the 
Court of first instance should have been 
confirmed. It will be observed that the 
course insisted upon by the appellants was 
followed bv the Bombay High Court in 
Appaji Bhivrai v. Shivlal Khubchand (13) 
which CISC is on all fours with the present 
case. The same procedure was adopted 
by their Liordships of the Privy Council 
in the ca?e of Bhaidos Sihvdds v. Bgi 
G ulah (21), 

For the aforesaid reasons I would ac¬ 
cept the appeil and setting aside the 
decree against the defendants remand the 
case for decision in accordance with the 
rule contained in S. 98, Civil Procedure 
Code, Tlie Court-fee on the memorandum 
of appeal shall be refunded and other 
costs shall be borne by the parties in¬ 
curring them. 

L*? Rosslgnol, J. —The main point for 

determination in this appeal is whether, 
in the event of difference between two 
Judges of this Court sitting as an appellate 
Bench from the decree of a Subordinate 
Court, Cl. 26 of the Charter of this Court 
or S. 08 of the Code of Civil Procedure 
governs the procedure. 

Were there no weight of authoritj’’ 
to the contrary I should hold that the 
Charter overrides the Code, not by reason 
of the ruling in Bhaidas Shivdas v. Bhai 

Gulah (21), hut on the following reason- 

• 

1 n 

The Civil Procedure Code is made 
applicable to High Courts by S. 117 of 
the Code. but S. 4 maintains the suprem¬ 
acy of any special jurisdiction or power 
conferred, or any form of procedure pres- 


cribed, by any other law for the time 
beipg in force. Now, Cl. 11 of the Charter 
of this Court, one of the clauses which 
deal with civil jurisdiction of this Court, 
t-ecognizes this Court’s jurisdiction to hear 
appeals from Subordinate Courts, and 
Cl. 26, prescribes the course to be adopted 
in the event of difference between Judges 
performing any function either on the 
original or the appellate side authorised 
by the Charter. G. 37 has been referred 
to as in effect cancelling or counter¬ 
balancing S. 4 of the Code, but I in¬ 
terpret it to mean nothing more than 
that the provisions of the Charter are 
subject to the legislative powers of the 
Indian Legislature and may be altered 
thereby. But until they are so expressly 
altered, and I can find no such express 
alteration either in S. 98 of the Code or 
elsesvhere, the Charter remains intact. 

However that may be, I agree with my 
learned Chief that we should not adopt a 
view contrary to that at which the other 
High Courts have arrived after much 
argument and conflict. I concur in his 
conclusions on this and the other points 
arising in the appeal and in his reasons 
for these conclusions. 

By the Court. —The appeal is accord¬ 
ingly accepted. The decree against the 
defendants is hereby set aside and the 
case is remanded for decision in accord¬ 
ance with the rule prescribed in S. 98 of 
the Code. The Court fee on memo, of 
appeal shall be refunded aftd other costs 
shall be borne by the parties incurring 
them. 

Case remanded. 
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Shade Lad, C. J., and Zafar Adi, J. 

Biklxa Ram —Cmvict—Petitioner. 

v. 

King-Empero )—Opposite party 
Criminal Revision No. 1729 of 1924, 
Decided on 23rd December 1925, against 
an order of the S. J., Ferozepore, D'* 
3rd December 1924, 

(а) Penial Code, S. 489.-/J—“As genuine." 

The words “us genuine” govern only the verb 
“uses” and not any other verb. [P 73, C 2J 

(б) Penal Code. H. 489 -—Object of section 
to stop ctrculatioti of forged notes. 

The object of the legislature in enacting the 
section is to stop the circulation of forged not 
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by punishiug all persons who, knowing or having 
reason to bjlieve them to ba forged, do any act 
which would lead to their circulation. [P. 73. C. 2] 

<c) Penal Code, S. 489-B —Person knowingly 
^eJllny iveU as bnytng forged note Is guilty. 

A parson who knowingly sails a forged note to 
another is guilty under S. 489-B, whether the 
purchaser knows it be forged or not [P. 73. C. 23 

J. G. Sethi —for Petitioner. 

C, H. Carden Noad —for the Crown. 

Shadi Lai, C. J .—There is ample evi¬ 
dence in support of the finding of the 
learned Sessions Judge that the petitioner 
Bhika Ram sold a forged currency note 
of Rs. 50 to one Jas Karan for a sum 
of Rs. 25 ; and that at the time of the sale 
both the parties knew that the note was, 
not a genuine note, but a forged one. 
The question for consideration is whether 
Bhika Ram is guilty of an offence des¬ 
cribed in S. 489-B of the Indian Penal 
Code. 

Now, the aforesaid section runs as 
follows: 

'‘Whoever sells to, or buys or receives 
from, any other person or otherwise 
trafl&cs in or uses as genuine, any forged 
or counterfeit currency-note or bank-note 
knowing or having reason to believe the 
.same to be forged or counterfeit, shall 
be punished with transportation for life, 
or with imprisonment of either descrip¬ 
tion for a term which may extend to ten 
years, and shall also be liable to tine. 

Mr. Sethi a for the applicant, contends, 
that in order to satisfy the requirements 
of the section it is necessary to prove 
that the accused sold the forged currency 
note as a genuine one, and that, as this 
essential ingredient of the offence has 
not been established, the accused is 
entitled to an acquittal. This conten¬ 
tion is based upon the assumption that 
the words “as genuine in the section go, 
not only with the verb uses which 
immediately precedes them, but also 
with all other verbs used in the 
opening portion of the section. The 
interpretation sought to be placed upon 
the section would reduce the law to an 
absurdity. The section, if construed in 
the manner suggested by the learned 
counsel for the applicant, would punish 

the following persons : 

(1) Whoever sells to any other iierson 
as genuine any forged or counterfeit 
currency-note or bank-note, knowing or 
having reason to believe the same to be 
forged or counterfeit. 


(2) Whoever buys from any other iier* 
son as genuine any forged or counterfeit 
currency note or bank-note, knowing or 
having reason to believe the same to be 
forged or counterfeit. 

(3) Whoever receives from any other 
person as genuine any forged or counter¬ 
feit currency-note or bank-note, knowing 
or having reason to believe tlie same to 
be forged or counterfeit. 

(4) Whoever traflScs in, as genuine, 
any forged or counterfeit currency-note 
or bank-note, knowing or having reason 
to believe the same to be forged or coun¬ 
terfeit. 

(o) Whoever uses as genuine any forged 
or counterfeit currency-note or bank-note 
knowing or having reason to believe the 
same to be forged or counterfeit. 

Now, we fail to understand bow a 
person can buy or receive as genuine a 
forged currency-note knowing the same 
to be forged. This is obviously a con¬ 
tradiction in terms. 

There is no decided case on the subject^ 
but we are clear that the words as 
genuine” govern only the verb uses” 
and not any other verb. It is true that 
when a person sells a forged note as a 
forged note, he pi'actises no deception upon 
the buyer who enters into the transaction 
with his eyes open ; and such a seller should 
not be subjected to any criminal liability. 
It appears, however, that the object of 
the Legislature in enacting this section 
was to stop the circulation of forged 
notes by punishing all persons who know¬ 
ing or having reason to believe them to 
be forged, do any act which \vould lead 
to tlieir circulation. Judged by this test 
the sale of a forged note as a forged, note 
is as reprehensible as a sale of a forged 
note as a genuine one. A person, who pur¬ 
chases for value a forged note knowing 
it to be forged, is ordinarily expected to 
make money out of the transaction by 
circulating "the note as a genuine one. 
It is possible that a perfectly honest man, 
such as a mere collector of curios who 
does not intend to put the instrument 
into circulation, may come within the 
ambit of the section, but such exceptional 
cases cannot furnish any argument for 
modifying the plain meaning of the 
enactment. 

We consider that the petition.ev, who 
knowingly sold a forged note to a i^eraon 
who also knew it to be forged, is guilty 
under section 489--B of the Indian Penal 
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Code. It appea,r5, however, tliat he was 
leleased on bail by this Court in Decem¬ 
ber 1924; and that the punishment im* 
lK)9ed liim includes a line of Rs. 

500. Having regard to these facts we 
rediice the term of i m prison men t to the 
l>oriod already undergone. The applica* 
tion for revision is accepted jno tanto, 
and the order of the J^essions Judge 
modified accordingly. 

Order modified. 

A. I. R. 1926 Lahore 74 

Lk Rossionot, and Fforde, JJ. 

Mir Dad and others —Convicts—Ap¬ 
pellants. 

V. 

The Crown —OpiJOsite Party. 

Criminal Appeal No. 638 of 1926, De¬ 
cided on 20th November 1926, from the 
order of the S. .J., ‘Gujranwala, D/- 22nd 
May 1925. 

Penal Code, S. 105— Ith/h/ of prtvafe 
defence of prnpertu re(i$e<i after the offender haf 
effected hh retreat, or Itefore the retreat, 
property <%“ recovered, or a^isistance of pnhlic 
authority is obtained—After -reirrat I-i effected the 
right cnntiot agoln revive whenever the property 
in traced. 

Afi soon as tbe ofTciidor lias eflecte<l his rctre.at 
with the property, no risht of private defence 
uf that property against theft subsists hut, until 
the offender has so completed his retre.at the 
right of private defence of that propsrty continues 
until the prcp.;rtv has been recovered, i. e., 
during the retreat of the offender, or until tlie 
assistance of the public authorities is obtained. 
Right of defence cannot de rcviveel so us to allow 
stolen property, whenever seen again in the 
pospepsion of anybody, may bo taken by ottmer 
from that person by the use -of all the violence 
not extending to the causiog of death which may 
i>o found neces.sary. The reason why a person 
IB permitted to t^kc the law into his ownnauds 
during the retreat of a thief with stolen property 
is that there is no doubt regarding the identity 
of the thief and the right to tlfe pro^ierty ; also 
because the owner of the property is entitled to 
jnaintitin his possession and to prevent the 
completion of the removal of the property from 
his pos.session. A very di0crent st.ate of things, 
however, aiise$ if the owner of a stolen article be 
permitted to take the law into his own hands at 
any subsequent time and to use violence against 
any person who may or may not be an innocent 
holder in order to i-etriove from his possession 
similar article which may or may not be the one 
stolen. If serious disorders arc to be avoided the 
right of private defence must be strictly 
confined within the limits fixed by statute. 
.3 N. L R. 177 Dissented. LP 75 C 2] 

Mian AfuhatJiniad Shaft for Appel¬ 
lants. , ^ 

Des Raj Sawhney—^ov the Crown. 
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Le Rossignol, J. —In this appeal and 
the connected appeals 23 persons appeal 
against a sentence of transportation for 
life passed upon them on their convic¬ 
tion under S. 302/149 of the Indian 
Penal Code. These appellants come 
from Chak No. 12 in Jhang district where- 
it marches \yith the boundary of the 
Gujianwala district. They are in the 
main Asis and kokaras, 'whilst the 
complainant party belong to the Sarganas, 
Bhattis and Chuchaks dwelling iust 
within the Gujranwala boundary, and 
it is both admitted by tlie parties, and 
found by the learned Sessions 'Judge, 
tnat by reason of cattle thieving, ^the 
one from the other, the i^arties are old 
enemies. 

In the fight with wliich this appeal is 
concerned the Gujranwala party lost one 
man, Rahman, killed by gun fire, while 
four others, namely, Shahabli, Mugbli, 
Jallu and Qaimi, were seriously ‘injured, 
and the appellants have been convicted 
of tlie murder of Rahman and sentenced 
as mentioned above. 

On the night of the 1st August 1924^ 
eleven bullaloes belonging to Muhammad 
Shah were stolen from Chak No. 12. 
The next morning a tracking party was 
organised which followed the tracks of 
the stolen cattle up to the villages of 
Chakkiwala and Shah Muhammad where 
a fight took place and the aforementioned 
casualtie.s ie.sulted. Of the tracking 
party five men were injured, namely, 
Sohani, Lehra, '^lir Dad, Shama Din and 
Mali, but their hurts were nob .serious 
and, in the case of Sohani, at any rate, 
appear to have been self-inflicted. 

It is common ground that on reaching 
the village of Machhonika, some four 
miles from the complainants’ village, the 
bracking party halted and their leader 
Karm Shah went off to 'the local thamv 
of Pindi Bhattian to secure Police aid. 
Por reasons which have not been 
satisfactorily explained the police failed 
to supply him with help till about 
4-30 in the afternoon, i. e., more than 
tw’o hours after his arrival at the thana. 
but at about that hour Kami Shah 
accompanied by two jK>licemen, Pohle 
Kbau and Sohan Singh, returned to 
Machhonika to find on ai-rival there that 
the tracking party ''ad not waited but 
had gone on. The sioi*y for the prosecu¬ 
tion is that Karm Shah being well- 
mounted galloped ahead in search of hi«^ 



1926 


\[IR Dad V. OrowK (Le Bossignol, J.) 


Lahore 


tracking party, found them in Cha^i 
wala village and seeing his further 
progress obstructed by the complainants 
opened fire with his gun and shot 
Rahman and another man. Othei 
memliers of his party also are said to 
have used guns against the complainant 
party. Having wrought this mischief 
Karm Shah is said to haw returned 
with the tracking party to Machhonika 
and to have met the policemen Pohle 
Khan and Sohan Dingh, on the road. 

\t that time he still held his gun and 
reported that his party had been 
as^ulted and was therefore retreatin„. 

The story for the defence is that on 
reaching Chakkiwala village the appel¬ 
lants other than Karm Shah saw then 
stolen cattle, attempted to seize them, 
were attacked by a very large number of 
the residents of that 

some injuries and then retreated. Tlieii 
story does not include any explanation 
of the manner in which Rahman was 
killed and the other iiioinbers of the 
complainants’ party received gunshot 
and other wounds. 

Thelearnei Sessions Judge hnds that 

the appellants were ‘th^t the 

of the tracking party and holds that the 

track party constituted an unlawful 

assembly, that they had come prepared 

i^^ uw force and to overcome any 

resistance that might be offered by the 

o“;,tr pU, ."5 a.. 

prosecution o'f'"the ’ 

behalf of the appellants it lias been 
contended, firstly, that Kax.n Shf was 
not present at the time of the 

•rbrpv'tnt r .ssj 

'seSy!*' remaining appellants 

Ik L 

tracKinb 1 ^ following up the tracks 

Tth" stolen' ^ere. merely 

k- in defence of their stolen 

acting lega V defence 

Snued unLr the property stolen had 

^^I^shalMeal at once with this plea of 
the right of defence of prt^erty stolen. 
S 105 of tho Indian Penal 0°^® 
the statute law on the subject. That 


section runs. " The right of private 
defence of property against theft con 
tinues till the offender has otleoted his 
retreat with tho property or, either the 
assistance of the public authorites is 
obtained, or tho property has been 
recovered.” This I take to mean that as; 
soon as the off ender has effected his 
retreat with the property, no rigiit ol 
private defence of that proiierty againstj 
theft subsists hut that, until the offonderj 
has so completed his retreat tho right, 
of private defence of that property; 
continues until the property has beenj 
recovered, i. o.. during the retreat of the, 
ort’enaor, or until the assistance of the 
public authorities is oiitained. 

In order to avoid tho conclusion tliat 
the successful retreat of the thiet with 
thepropertv puts an end to the right 
of private defence in resiMict ot such 
property, it has been suggested that that- 
right of defence may ho revived and 
that the stolen property, whenever seen 
again in the possession of anybody, ina> 
be taken bv owner from that person b\ 
the use' of all the violence not 
extending to the causing of jjf afch winch 
may be found necessary. ihis theoi\ 
to my mind receives no supiwrt from 
tho statute law and, if true, it constituten. 
a very serious derogation from the 
principle that no man shall be his own 
justiciar. I take it that the reason why 
a person is permitted to take the law 
into his own hands during tho retreat! 
of a thiet witli stolen property is that 
there is no doubt regarding the identity 
of the thief and the right to the 
iiroporty ; also because tlie owner of the 
property is entitled to maintain his 
possession and to prevent the comiiletiop 
of the removal of ttie property from his 
possession. A very different state of 
things, liowever. arises if the owner 
of a stolen watch he permitted to take 
the law into his own hands at anyj 
subsequent time aud to use violence, 
against any person wl.o may or may no 
be an innocent holder in order to 
retrieve from his possession a watch 
which may or may not be tho stolen 
watch. If serious disorders are to be 
avoided the right of 

be strictly confined within the limits! 

fixed by statute. ■ 

Now, in this case on the showing of the 

appellants the stolen cattle had been 

removed from the scene of -the 
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theft long before the tracking party 
«et out from their Chak, and on 
their own showing if the complainants 
were the thieves the stolen cattle had 
reached the thieves’ village; in other 
words, the thieves had effected their 
retreat with the stolen property and even 
if the . accused did see their cattle in 
the complainants’village they were not 
justified in using violence to recover those 
cattle, far less in inflicting death for the 
purpose of recovering them. 

It is common ground that on reaching 
the village of Machhonika the tracking 
party came to know that the complain¬ 
ants were collected in large number in 
their village and were determined to bar 
their way. This knowledge notwith¬ 
standing, the tracking party ai*med with 
one gun, if not more, pushed on and came 
into collision, with the complainants and 
in that light killed one man and wounded 
•others of- the complainant party. For 
•these reasons I think that the appellants 
with the exception of Karin Shah, whose 
■case I shall subsequently deal with, have 
been rightly convicted ; but to hold that 
each member of the party had rea=ion to 
know that death was likely to be caused 
to his opponents is to take an extreme 
view of the case. In my opinion the 
most that can be held on the established 
facts is that each member of the iiarty 
know that grievous hurt was likely to be 
inflicted as the result of their unlawful 
assembly, and the prosecution of the 
common object. 

For the foregoing reasons I would ac- 
<;ept the appeal of all the appellants 
other than Karm Shah and alter their 
conviction to one under S. 326/149 
read with S. S8 of the Indian Penal Code, 
and reduce the sentence in each case to 
^even years’ rigorous imprisonment. 

i Turning now to the case of Karm Shall, 
I |note the finding of the learned Judge 
that the members of the complainant 
aiarty, who were engaged in the fight, 
though not necessarily lying witnesses, 
are interested and, therefore, not to be 
relied xipon implicitly ; and he bases the 
conviction of Karm Shah on what he 
regards as the corroborative evidence of 
the two policemen, Pohle Khan and 
Sohan Singh, who accompanied Karm 
Shah from Pindi Bhattian Thana to 
Machhonika village. According to the 
account of the policemen, one of them 
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had no separate mount and the party, 
including Karm Shah, took about an hour 
to cover some four miles between the 
Thana and Machhonikx. It is hard to 
believe that so long a time was spent in 
covering so short a distance. However 
that may be, it is quite clear that on 
arriving at Machhonika and finding his 
party had gone on, Karm Shah, who was 
well mounted and who is an expert rider, 
could easily have reached the scene of 
the fight, some 3 or 4 miles away, within 
a few minutes and could have been pre¬ 
sent at the time of the fight. It may be 
thought strange that, having secured the 
aid of the police, he would have left 
them behind, but there is really nothing 
extraordinary in this, for he knew 
that the police were following him and 
his anxiety to rejoin his parbj’ must have 
weighed far more with him than his 
wish to be actually accompanied by the 
police. On the other hand, the story 
told by the two policemen as to their 
subsequent doings is not altogether satis¬ 
factory. One would have thought that 
in a flat coxintry they would have followed 
straight in the track of Karm Shah in¬ 
stead of making a detour to Chak Sabu as 
they say they did. It does not further 
seem probable, that after meeting Karm 
Shah returning with his party, they 
should not have returned at once to the 
thana and made a report, that they 
should have gone to village Maksuda 
where they seem to have had nothing to 
do, and then to have found their way 
to the scene of the fight. Moreover, there 
cannot be the slightest doubt that the 
complainant party had great influence at 
the local police thana. The fight took 
l)lace at about 6 p. m. and the report 
at the thana, some 4 miles off, was made 
only at 10 p. m. In view of the fact 
that other persons are said to have used 
shot guns and have been either discharged 
or acquitted and in view of the general 
tendency to assign to the leader the 
most serious, part in any offence com¬ 
mitted, I think that there is just a doxibt 
whether Karm Shah was present at the 
time of the collision in Chakkiwala. He 
appears to have attempted to contract 
evidence that his gun at the time of the 
offence was nob in his possession but with 
a gunsmith in Chiniot, but this evidence 
is not CDDclasive, for if he was not pre¬ 
sent at the time of the shooting his gun 
may have been used by some one of his 
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party. For these reasons I would accept 
the appeal of Karm Shah and acquit hiua. 

Fforde, J .—I agree with the views 
expressed by nay learned colleague and 
with the conclusions both of law and of 
fact at which he has arrived, and I will 
only add a few words as to the effect of 
of S. 10"), Indian Penal Code. 

Sir Muhammad Shah has strongly 
argued that upon a true construction of 
this section no offence has been establi¬ 
shed against the appellants. He contends 
that at the time the affray took place 
the appellants were acting in the exer¬ 
cise of the right of private defence of 
property and accordingly cannot be 
deemed to constitute an unlawful assem¬ 
bly, and therefore cannot bo held res¬ 
ponsible for any acts of violence which 
were not proved against them indivi¬ 
dually. He contends that even if the 
opposite party are found to have effected 
their retreat with the stolen animals, 
the pursuers were entitled to recover the 
animals by force until the assistance of 
the public authorities had been obtained, 
and that until such assistance had been 
obtained, or the property recovered, the 
pursuing party were entitled to use any 
force short of inflicting death for the 
purpose of getting the animals back from 
the thieves. In support of this proposi¬ 
tion he has referred us to the case of 
Jarha Chamar v. Surit Ram (l) in which 
the additional Judicial Commissioner of 
the Central Provinces in the course of 
his judgment expressed the view that in 
the case of theft “ the right continues 
for the recovery of the property even 
after the theft has been accomplished 
In illustration of his view the learned 
Judicial Commissioner gives the illustra¬ 
tion which has been adopted by both 
Mr. Gour and Mr. Hatanlal in their 
valuable works on the Indian Penal Code. 
According to this view if a thief steals 
a watch and makes good his escape with 
it, the owner may recover the watch from 
the thief-using for that purjxjse such 
force as the case allows-should he dis¬ 
cover him in possession of it the next 
day, the next month, or the next year. 
With great respect to the learned Judi¬ 
cial Commissioner I can find no warrant 
for such a proi>osition either in the 
Indian Penal Code or at common law. 
This, is my opinion, is not a correct 
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interpretation of the effect of S. 105 
Indian Penal Cade. According to that 
section the right of private defence of 
property against theft, that is to say, 
the right of the owner of the property 
to recover the stolen article from the 
thief by violence only continues until.. 

(l) the offender has effected his retreat 
with the property, or (2) either, (a) the 
assistance of the public authorities i® 
obtained, or, (b) the property has been 
recovered. 

In other wox'ds, if the thief has 
effected his retreat with the property, 
or if the assistance of the public authori¬ 
ties has been obtained, or if the property 
has been recovered, the owner of that 
property has no right to proceed with 
violence against the thief. To take the 
illustration given in the authority refer¬ 
red to. If A runs away with B’s watcli, 
B may chase him and seize lus watch 
from him, using for that purpose sucIj 
violence short of inflicting death as may 
be necessary for the purpose of recovei*- 
ing the property stolen. But if B fails 
to capture A and recover his watch, his 
right to recover the article by violence 
has ceased. Similarly, if instead of pursu¬ 
ing A, B invokes the aid of a policeman 
for that purpose and the policeman cap¬ 
tures A, B cannot intervene with viol¬ 
ence for the purpose of recovering his 
article; and, again, if B by any means 
whatsoever recovers bis watch, he can¬ 
not then proceed to use violence to the 
thief. 

In the present case it is clear from 
the evidence that the thieves hart 
effected their escape with the stolen 
cattle, and the duty of the owners when 
they failed to recover the animals in the 
coHrse of the pursuit was to wait until 
Karm Shah had returned with the 
police. Instead of donig this, the jjur- 
suing party took the law into their own 
hands, with the result that one of the 
opposite party was killed and several in¬ 
jured. For these acta all the persons 
taking part in the unlawfuf attempt to re¬ 
cover the animals by violence must be 
held liable and though the present ap¬ 
pellants may possibly not have inflicted 
any of the injuries sustained by the 
opposite party they are legally respon¬ 
sible for the violence of their associates, 
for there can be no doubt that the in¬ 
tent of all was to ’’proceed to the length 
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inflioting at least gri^'ous hurt in the 
^ndearour to recovev the stolen animals. 

Appeal accepted : ffenteaccH red need. 
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Hakrison, j. 

Noraiii Dofi anclo^i#»>s—Accused Peti- 
t ioneis. 

V. 

Jjjiuperot —Opposite Parly. 

Misc. Criminal Appeal No. 100 of 1924:. 
Decided on 25tli January 1925, for trans' 
t'er of the case from Mag., First Class, 
Ejahore, to some other Court. 

CrlftiUuil P. C.. S. Protracting inoceedintjs 

by &xaniini 7 i 0 u itness daily i-i su ffit'ient fjrouud 
Jar tran»/eT, 

Where the trvin^ Magistrate ordered that ho 
would examine only <ino witness a day during the 
trial and thus prolonged the trial of the case. 

Held : that this is a sufficient ground for trails' 
f,r of the ensp from that Magistrate to another^ 

Moti Saaar and Mehta Amin Chand 
for Pobitionors. 

Qi*<ler.—Thi.s iipi>liciitioii for transfer 
discloses a peculiar and deplorable state 
of things. The case was challaned under 
the Excise Act and came up on the 1st 
of October 1924, when the only witness 
for the Crown was examined and the 
-charge was framed. The accused were 
ordered to put in their list of defence 
witnesses on the following dti^, ^ the> 
having stated that they did nob wish to 
ro-call and further cross-examine the one 
witness, and the 15th of October was 
tixed for the examination of their wit- 
nosses. On tiiat date a note was written 
by the Magistrate to the effect bha(f it 
was stated that the Crown wished to 
withdraw the case, bub it was not dis¬ 
closed by whom the statement was made. 
Ho. therefore, adjourned the case to the 
40th of October for that doubtful matter 
• be cleared up. On the 30bh of October 
the drown applied for adjournment as 
correspondence was in progiess with the 
vevonue authorities. The case was ad- 
iourned to the 6th of November and again 
1 fUo 91 st of November when the accused 
ordered to put in a iist of defence 
tfbe summoned for the 6th of 

K“h of December two witnesses were 


examined and a note was recorded by the 
Magistrate stating that two hours were 
devoted to this work and that re-esami' 
nation was fixed for the working day, i. e., 
the 8th and on the 8th after re-examining 
the one witness the Magistrate wrote an 
order saying : “I cannot devote any more 
time to this case to"day. 1 shall take it 
up from day to day. Defence want 
Mr. Brady to-morrow. Summon liim for 
to-moiTOw.” 

Mr. Amin Chand, who ajipeared in the 
trial Court, tells me that the Magistrate 
was asked by counsel what was the exact 
meaning of the words “from day to day” 
and was told that one witness would be 
examined each day and not more, and this 
is borne out by the subsequent events. 
On the 9bh one witness was examined, on 
the 11th one, on the 12th one, about an 
hour being spent on this work every day. 
On the 12th the accused put in an appli¬ 
cation through their counsel x)ointing out 
that their time and money was being 
wasted by examination of one witness 
daily, and asking that one day should b(i 
fixed for recording the whole of the evi¬ 
dence. On this the Magistrate wrote an 
order regretting that it was impossible for 
liim to do so. On this an application for 
transfer was presented. 

I cannot imagine a more flagrant case 
of the direct disobedience of the clear 
orders of. this Court as to dis^iosail of work. 
1 transfer the case to the Court of some 
otlier Magistrate to he named by the Dis¬ 
trict Magistrate. 

Mr. Moti Sagar had pointed out at the 
time of presenting this application that 
he did not wish the proceedings to start 
de novo. This lie now wishes to qualify 
by saying that be will re-summon Mr. 
Brady only and any documentary evi¬ 
dence which may be allowed by the try¬ 
ing Magistrate. 


Transfer allowed. 
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Shadi Lal, C. J. and Hauiuson, J. 

Muham‘tYia(l Din and auothrt —Accused 
—Ap]>ellants. 

V. 

Emperor —Opiwsite Party. 

Criiuinal Apjjeal No. 11 of 192o, Do' 
•oided on 9th April 1925, from an order 
of the S, J.» .Vttock at Cunibelliv^re. 
D/‘llth December 1924. 

Criminal 1*. C., S. UlO—^l^rosix-nIZon inusf show 
timt tiiln^is rciichhtg chemical craininei iccrc thimj.'i 
sent ■"^Failure to do so la not mcrelit n technical 
•defect. 

Pailiire bv prosjcutiou to adduce cvideiicj con- 
uectiug the ^larcels ooutaining the blood-stained 
clothes which reachecl the Chemical Kxaininer, 
with those that were alleged to be despatched and 
referred to at the trial or rather to show that 
thev were despatched is not a mere technical 
.defect. [1* C 1] 

Ham fjal and Gnbind Ham — for Ap¬ 
pellants. 

Saoar Chaiid —for Opposite Party. 

Judgment. — Muhammad Din, Pazal 
Dlabi and Ahmadji ^vere charged with 
murdering Fax.al Hussain on the night bet- 
^Teen iGth, 17th September 1924. Aiimadji 
was ae(iuitted and disagreeing from the 
•opinion of the assessor.s, the learned Ses* 
sions Judge convicted both Aluhammad 
Din and FaJ'.al Klahi and sentenced them 
to death. The appeal of botli these nien 
is before us and we have also to consider 
the question of confirmation of tiie death 
sentences. 

The evidence in the case is somewhat 
meagre and consists of the statement of an 
approver, Nawab sonof -Gulab, wliich is 
found to be corroborated in three ways : 
(l) by the evidence of Nawab Kumbav 
who is said to have seen &he tlireo ac" 
•cused and the approver at about the time 
the murder was committed ; (2) evidence 
regarding motive for the crime and (3) 
the fact that the clothes of all four were 
found on examination to be marked with 
stains of human blood. The story told is 
that Muhammad Din discovered the de¬ 
ceased Fazal Hussain, a young man of 18, 
in a most compromising situation with his 
wife. He took no action at the moment 
hut discussed the matter with the ap¬ 
prover Nawab and planned to consmit the 
murder with the help of Ahmadji and 
Fazal Elah.i. The victim was lured to 
the railway station by Fazal Elahi. The 
other three men there overtook them, and 


he was murdered ijiear felie station, bis 

throat being cut by Ahmadji while the 

others held him down. The mont v which 

% 

he had on him, amounting to Ks. GO was 
then divided. The corpse was left lying 
near a water-course, where it was dis¬ 
covered on the following day, and tlie mur¬ 
derers dispersed. Tiie approver was ar¬ 
rested that same evening and made a full 
confession the following morning. The 
clothes and a knife, which hv })ro- 
duced, were sent to the .Assistant Surgeon 
at Hazro and their examination showed 

were stained with marks of 
blood as were the clothes of the three 
men, whom he implicated. 

The case for the defence has been verv 
ably presented before us by Diwan Ram 
Dal. He criticizes in turn every hrancli 
of the evidence. He points out that so 
far as the motive is concerned the only 
evidence is the statement of the approver. 
The existence of an intrigue between the 
deceased and the wife of Muhammad Din 
is indignantly denied by the former’s 
mother and, although it may ho said truly 
that she does not wish to blacken the 

, 4 

character of her dead son, the fact re¬ 
mains that there is nothing bub the ap¬ 
prover’s word for the existence of this 
intrigue and that it cannot have been 
known generally in the village as the 
])olice only came to hear of it when the 
approver appeared at 5 p. m. on the 18th. 
With the exception of the stabe?nent made 
by the approver,there is not a word on 
the subject in the length and breadth of 
the i)olice diaries. 

Perha})s the most telling criticism is 
that of the evidence regarding the blood¬ 
stained clothes. This point has been mis¬ 
understood by the Sessions Judge, It is 
stated that the stains w’ere seen when the 
Sub-Inspector removed the clothes on the 
IRth and made them into parcels and sent 
them by constable Abdul Qadir to the As¬ 
sistant Surgeon at Hazro. Hazro is four or 
five miles distant from the village. Exhibit 
P. O. shows that these parcels vrere des¬ 
patched from the thana of Hazro on tho 
2tsb and reached the Assistant Surgeon on 
the 22nd. There is thus a gap of three 
days which is wholly unexplained. It is 
true that the parcels were sealed but in* 
an important matter of this sort it is 
absolutely essential to show that ordinary 
diligence was exercised and that tho 
ordinary procedure was followed. If tho 
parcels were sent direct to the Assistant 
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Surgeon, as the evidence shows, it is not 
explained how they came to go to the 
thana at all and the failure to explain 
what happened during these three days 
is a most important omission. Kot only 
is this so but we have no evidence con¬ 
necting the parcels which x’eached the 
Chemical Examiner, with those which 
were despatched by the Assistant Surgeon 
or rather to show that they were des¬ 
patched. This is not a mere technical 
defect and was not treated as such in the 
cases reported as Qiieeiv'Empress v. AiUal 
Miichi (l) ; 0/el J'lolla v. Emperor (2); and 
In re Ckulilcapalli Eamayya (3). The 
evidence, therefore, showing that the 
clothes of the accused were stained with 
human blood is very far from satisfactory. 

The evidence of the one wajtakkar wit* 
ness remains. He tells an extraordinary 
story to account for his leaving his village 
to go to Burhan and returning from there 
after attending a ceremony, which he des¬ 
cribes as the jenaza or funeral of a man 
whom he did not know and who had died 
some 13 or 14 days before. AVhat is more 
important is that the map shows that the 
place at which he states that he saw the 
accused is nowhex*e near the direct route 
from bis village Malak Mala to Burhan. 
Both these villages are on the far side of 
the kass or water course which runs to 
the south of Barazai village, and no ex¬ 
planation has been given of how he came 
to cross this kass and go to the point 
which he sxys he reached. 

Finally the story told by the approver 
bristles with improbabilities. It is said 
and admitted that Muhammad Din lent 
Rs. 60 to Fazal Hussain with a view to 
inducing him to leave the village and go 
to the station to start on a trading expt di- 
tion. Nobody knew of this fact except 
Muhammad Din himself and perhaps the 
approver and yet, when the corpse was 
discovered and everybody was enquiring 
about the murder Muhammad Din came 
forward and drew attention to himself by 
disclosing the fact, he having had the 
strongest motive for committing the 
crime, which motive was unknown to the 
village. It is highly improbable that this 

« a discovering his wife with her 
in compromising circumstances 
have taken no action on the spot, 

)841 10 Cal. K26. 

(2) [1914] 18 O. W. N. 180=15 Cr. L. J. 147. 

(3) [191C] M. W. N. 77 = 7 M. L, T. 314 = 11 
Cr. I.. J. 222=20 M. L. J. 657. 


and it is also improbable that, had the 
murder been planned in the way it is 
stated that it was, the corpse should have 
been left lying in the open for everybody 
to find. 

An attempt has been made to corrobo¬ 
rate the approver’s story by the statement 
of his father. It is said that after the 
murder he was given Rs, 14 as his share 
of the money found on Fazal Hussain* 
He then went home and proceeded to 
wake up his father to entrust these Rs. 14 
to him. Had the approver been a little 
child, to whom a present had been given, 
it is ixxssible that he would have waken 
up his father or his mother to tell them 
of his good fortune, but for a full grown 
man of 25 years of age to behave in this 
way after committing a murder is, to 
say the very least, most extraordinary. 

We find, therefore, that there is no 
sufficient corroboration of his highly im¬ 
probable story and we accept the appeal 
and acquit both Muhammad Din and 
Fazal llahi. 

Appeal accepted. 

A. I. R. 1926 Lahore 80 

Moti Sagar, J. 

(Muhammad) Umar Ilayat Khan 
Tiivana —Vendee—Appellant. 
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V. 

Sardar Khan —Plaintiff and another — 
Vendor — Respondents. 

Second Appeal No. 1731 of 1923, Deci¬ 
ded on 21st January 1924, from a decreo 
of the Dist. J., Shahpur, at Sargodha, 
D/- 11th April 1923. 

(a) Civil P. C., O. 41 i?. 27— Court can admit 
additional evidence on the application of a party. 

The jurisdiction of an appellate Court under O. 

41 R. 27 (1) (b) to admit additiocal evidence is not 
confined to cases in which the Court itself dis¬ 
covers a lacuna or defect and requires evidence to fill 
up or remedy it but under the words “ or for any 
other substantial cause ” an apellate Court has 
full discretion to admit further evidence upon the 
application-of a^artv: 1923 P. C. 128, Foil. 

[P 91. C 1] 

■ M. L. Purf—io\ AiTpeliant. 

Judgment^ —rTb© sole question for de 
cision in'*this appeal is whether the learn” 
ed District Judge was justified in admitting 
fresh evidence on appeal. The facts are 
briefly these : 


tsfise Khan Zaman Khan v. Emperor (Abdul Raoof, J.) Lahore 0> 


The plaintiff brought a suit for pre^einp- 
*txon on the ground that he was a 
collateral .oT the vendor and that his right 

pre-emption was consequently superior 
to that of the vendee. He produced two 
-witnesses in support of this allegation 
-who were disbelieved by the Munsif, and 
the suit was dismissed. On appeal the 
learned District Judge admitted the 
pedigree-table prepared at the time of 
settlement in evidence, and held that 
the plaintiff’s relationship with the 
•vendor has been sufficiently proved and 
that his right of pre-emption was superior 
to that of the vendee. The appeal was ac¬ 
cordingly accepted. 

The defendant-vendee has now come up 
in second aiipeal to this Court, and the 
only j>oint urged on his behalf is that the 
learned District Judge was not justified in 
aidmitting fresh evidence in appeal, and 
that the procedure adopted by him was ^ 
contrary to the provisions of O. 41, R. 27, 
Civil P. O. In my opinion there is no 
force in this contention and the appeal 
must fail. It has nqw been definitely laid 
down by their Lordships of the Privy Coun¬ 
cil in the case reported ^^Indrajit Pratap 
Bahadur Sahi v. Amar Singh (l), that the 
juristliction of an appellate Court under 
O. 41, R. 27 (1) (b) of the Civil P. C., to 

' admit additional evidence is not confined 

to cases in which the Court itself dis’ 
covers a lacuna or defect and requires 
evidence to fill up or remedy it, but that 
under the words * or for any other substan¬ 
tial cause ” an appellate Court has full 
discretion to admit further evidence upon 
the application of a party. In the present 
case it has nob been shown that the disore- 
iiion was improperly exercised, and I must 
consequently uphold the order i)assed by 

the learned District Judge. 

The result is that the appeal fails and 

- is dismissed with costs. 


Appeal dismissed. 



A dvcate Cmurt 

j4fT)mu S' f 4 itnlf 
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Abdul Raoof. J, 

Khan Zaman Khan —Accused—Peti¬ 
tioner. 

V. 

Empero) —Opix)site Party. 

Criminal Revision'No. 219 of 1924, 

Decided on 19th March 1924, against an 

order of the S. J„ Attock, at Campbell- 

pore, D/- 2nd January 1924. 

Criminal 1\ C.. S. 439—Cast? a'jalnst otxused 
doubtful—Accused discharged—Order o/ discharge 
not foolish and perverse. 

Where after fully consideriug the ovidenoe io 
the case the ^lagistrate comes to the oonolusion 
that the ovideuce against the accused is doubtful 
and orders his discharge, bis order of di^Hsbarge 
cannot Ix) said to be foolish and perverse so as to 
justify a n'-trial, [I*. 3*2, C. l.J 

•fagnn Nath Bhandori and Jtf. S, 

Bhagat--^(oi' Petitioner. 

Zafrulla Khan —for Respondent. 

Judgment. — The learned Sessions 
Judge has set aside the order of discharge 
and ordered re-trial ot the petitioner 
Khan Zaman upon two grounds : 

(1) That the medical evidence shows 
that one of the five incised wounds was 
caused by a hatchet and four by a knife, 
and that this pointed to two assailants ; 
and 

(2) That the Magistrate in his judgtnent 
says that Azam alone of the four pro¬ 
secution witnesses was inimical to Khan 
Zainan ; while in his order of discharge 
he says that all the prosecutiou wit¬ 
nesses arc against him. 

After carefully considering the evi’ 
dence and the circumstances of the case 
I am constrained to hold that the learned 
Sessions Judge was not justified in order¬ 
ing a i-e-trial in this case. The medical 
evidence does not definitely state that 
one of tlie wounds was caused by a 
hatchet and four by a knife*. 

All tiiat is stated is that, fne injuries 
had been caused with some sharp edged 
weapon such as a big knife anel that the 
injury No. 3 might have been caused with 
a hatchet. The first ground, therefore. 

cannot be sustained. 

As regards the second grotmd tho fol¬ 
lowing facts appear. Mir Almu (P. 

No. 4) is the real brother ^of tho coin 
plainant Karam Khan, and Khushal Khiiff 
is also a close I’elation of the compleinant, 
being a khalu (mother’s sister’s husband). 
Azam Khan has himself admitted that 


(1) A. I. R. 1923 P.C. 128. 

1926 L/11 & 12 • 
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there is-enmity between him and Khan 
Zaman. The Magistrate in Ins order ol 
discharge says that the witnesses were 
against. Khan Zaman : that is to sa> , 
antagonistic towards him. It is imjios- 
sible to say that the Magistrate was not 
justified in taking this view. If after 
copsidering the evidence he came to the 
conclusion that the case against the peti- 
tiopei*. JChan Zaman, was doubtful, one 
cahn6t find any fault with him. It can¬ 
not be said that his judgment was foolish 
and perverse. The case clearly comes 
within the rule laid down in Nahi Balcnsh 
V. Emperoj' (l). 

I; therefore, accept this petition for 
revision and set aside the order of re trial 
of the petitioner. 

Petition accepted. 


(1) [1920] 1 I^h. 210=21 Cr. L. J. 521= 
109 P. L. R. 1920. 


< < I 
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Moti Sauar, J. 

Annitsaria -Plaintiff—PetitioneV. 

■ v. 

7 /Defendant ResiK>ndent. 

Civil Bevision Ko. 537 of 1923. Decided 
on 23id January 1024, for ^evis'on ot the 
decree of the Sub.-J.. Third Ch.s«. 
Kawashahr, D/- 12th March 1923. 

t. r* n 32 Jl.O—Suifbl/ vitnor throurjh 
^ dtsct>very of the raUu.r 

friotd n-hcn livte-barred—SnU ,nr.„l,l 

not be dtsnUssed. 

AsUitiivas instituted iu the name of the 
ph^ptifi shown as a minor and the plaint wa. 
sinned aad verified by his next h^ud. It ..iili 
^^tlv transpired that the plaintiff was a major 
^the time whSi the suit was instituted and his 
next friend had no authority to act on his beli.alf. 
At the time when the plaint was ameud«l hy 
Vemoving the name of the next friend the suit 
h.-id become barred by limitation. 

I » 

that the pluiutiff ' should have )>eeu 
'Lllnwed to go on with the case and the >uit 

shoiSd not live ■ been dismis.*^ merely because 
the plaint had not been and verified hy 

him on the date when it had originally been 

' nstitUted. » 

B.^D. Qureshi —for Petitioner. 

ir. ChaJid —for Respondent, 

Jttd^ient.—I am of opinion that this 
t aTypIidatiott must succeed. The learned 
Judge of fho Court below following 


Sheo7a7iiay,Bharat S^figh (l),has dismissed 
the plaintiff’s suit,, holding that the 
amendment of the plaint was improper 
and that the claim was time-barred. The 
suit was originally instituted in the name 
of the.xiresent plaintiff Amritsaria. He 
was shown in the plaint as a minor and; 
the plaint was signed, and verified by 
his father Dherii who was acting as his 
next friend. It subsequently transpirqdfi 
that the . plaintiff,. Amritsaria, was 
a major at the time when the suit was in" 
stituted and his father Dhern had no 
authority to aqt on his behalf. The plaint 
was then amended and Dheru’s name was 
removed from the record. The learned 
Judge of the Court below has held that 
the person who- signed and verified the 
plaint was not duly authorized by 
Amritsaria in that behalf and there was 
no proper presentation of the plaint. He 
has also found that when the plaint was- 
amended the suit had. become barred hy 
limitation and he accordingly dismissed 
it with costs. 

In my opinion the learned Judge of 
the Court below has not taken a correct 
view of the matter and his decision ought 
to bo set aside. When the learned Judga 
foxind that the plaintiff was not a minor 
he very rightly gave an opportunity to 
the latter to amend, his plaint . and to 
elect whether he would proceed with the 
suit or not. But the plaint having been 
amended Amritsaria should have been 
allowed to go on with the case and the 
suit should not have been dismissed 
merely becaxise the plaint had not Ixeen 
signed and verified by him on the date 
when it had originally been instituted. 
If the decision of the lower Court is 
upheld the result would be that the 
plaintiff' would lose the whole of his 
cause of action. 

I accept the petition and return tha 
case to the lower Court for decision on 
the merits. No order as to costs in this 
Court. 

Application accepted^ 

. 4 

i * __ 

1 




(1) [18971 20 AU. 90=(1897) A. W. N. 203. 
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Martineau and Jai Laj., XT. 

Daya Ram —Api>enant. 

V. 

Emperoi —Opposite Party. 

Criminal Appeal No. 454 of 19^5, De~ 
cided on 16th July 1925, from the order 
of the S. J., Ludhiana, D/- 21sb April 

1925. 

55c OWmtHo/ P. C., S, 512—r;)id-ni7 thuf ac¬ 

cused luis dbsaiuded is 

Ssction 512 requires only that b_*forc the (’onrt 
records the depositions of tho witnesses for the 
prosecution under this section,-it should l>e proved 
that the accused person has absconded uud that 
there is no immediate prospect of arresting Inm, 
but it doe.s not require that a finding should W 
given to that effect ; 41 All. GO, Foil. i.1*. C. —] 

Abdul Aziz —for Appellant. 


api)ears to have been committed in conso* 
quenoe of an altercation which had oc' 
curred when Mangal Singh, shortly before 
coming to Pala Ram’s shop, met the ap- 
l>ellant and asked him whether a camel 
which the appellant had with him was a 
stolen one. 

We see no reason for rejecting the evi¬ 
dence of Atma Singh and Tliakar Das, 
who have deposed to having witnessed the 
commission of the murder by tho appel¬ 
lant. Hangal Singh was found lying dead 
in Pala Ram’s shop, and Pala Ram’s evi¬ 
dence shows that Atma Singh and Thakar 
Das at once told him and the other people 
who collected that the appellant had 
committed the murder. 

Thakar Das’ deposition is that which 
he made before the Honorary Magistrate 
of Raikot in 1922 in the proceedings taken 


Abdul Rashid —for Opixjsito Party. under S. 512 of the Criminal Procedure 

Code, as he couhl not be found at the time 
Martineau, J. —The appellant, Daya of the magisterial enquiry or of the trial 
Ram, a Jat of Sudhar, in the Ludhiana 1925. It is contended for the appel* 

District, has been sentenced to death for that the statement made by Thakar 

the murder of one Mangal Singh, wno^>o jjj those proceedings is inadmissible, 

death was caused by numerous incisec because no finding was given in them, that 
wounds on the head. The case foi the accused person had absconded and 

prosecution is briefly as follows ; that there was no immediate prospect of 

On the morning of the 4th February arresting him. But the section requires 
1922 Mangal Singh got drunk in a drink- only that before the Court records the 
ing bout at the house of a friend named depositions of the witnesses for the pro- 
Nigahiya (P- W. 4) at Sudhar, and was sedition it should be proved that the ao- 
afterwards brought by Nigahiya and Indar cused person has absconded and that there 
"W, 15 ) to the shop of Pala Ram (P. is no immediate prospect of arresting 
W. 7), where he lay down. Shortly after- him, and not that a finding should be 

wards the appellant came to the shop and given to that effect. The Honorary Magis- 

called out to Mangal Singh. The latter trate in tho proceedings of 1922, before 
did not reply and the appellant then went bo took down the depositions of the wit- 
into the shop and with a chhavi, the nesses in regard to the murder, took the 
blade of which he had concealed under statements of two constables, who had 
his arm, he dealt Mangal Singh a number searched for the accused and had not 
of blows on the head and neck. The been able to find him. Those statements 
assault was witnessed I>y Atma Singh afforded the proof that was required, and 
(P. W. 2) and Pala Ram’s uncle Thakar the fact that the Honorary Magistrate 
Das (P. W. 3), who wei'e sitting at the issued a proclamation against the aijpel- 
shop. They raised an outcry, and Thakar lant under S. 87 of tlie Criminal Pro- 
Das went and informed Pala Ram, who cedure Code would show that he was 
was at his house at the time. Meanwhile satisfied with the proof given. Counsel 
the appellant left Pala Ram’s shop and for the appellant has referred to Wahid 
went to the Sath, where several men y. Empress (l), Ghurbin Bind v. Queen- 
were sitting and attacked one of them, Empress Emperor Rustam (3). 

named Sucha Singh (P. W. 10), with his In the first of those cases no evidence had 
chhavi, one blow striking Sucha Singh on been taken as to the accused person hav- 
the arm. Two other men, Sawan Singh ing absconded, and in the second the 

(P. W. 11) and Sham Singh (P. W. 12), (i) [1883] 21 P, R. (Or.) 1883. 

managed to seize the chhavi from tne ap- [1884] 10 Cal. 1097. 

pellant, who then ran away and abscon- ( 3 ) [ 1915 ] 38 All. 29=13 A. L J. 1043=16 
ded for nearly three years. The murder Cr. L. J. 801. 
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deposition recorded had not been recorded 
under S. 512, Criminal Procedure Code, 
against the absconder, but had been re" 
corded in the ordinary course of proceed¬ 
ings against other persons. Those two 
oases are therefore not in point. In the 
third case the learned Judges expressed 
the opinion that the language of S. 512 
showed that the Court which records the 
proceedings must first of all record an 
order that in its opinion it has been 
proved that the accused person has abscon¬ 
ded and that there is no immediate pros- 
l>ect of arresting him ; but a different view 
on this point was taken by the same 
Court in Ejnperor v. Bhagioati (4). In 
the present case it was proved in the pro¬ 
ceedings taken against the appellant under 
8. 512, Criminal Procedure Code, in 1922. 
that he had absconded and that there was 
no immediate prospect of arresting him, 
and we hold therefore that Thakar Das* 
statement taken in the proceedings under 
that section was admissible in evidence 
at the trial. 

Besides the direct evidence of Atma 
Singh and Thakar Das in regard to the 
murder* there are the statements of P. 
Ws. 10-13 as to the appellant haying come 
to the Bath armed with a chhavi and at¬ 
tacked Sucha Singh. The chhavi was 
handed over by Sawan Singh (P. 11) 

to the Sub-Inspector on his arrival, and 
was forwarded‘to the Imperial Serologist, 
who found it to be stained with human 

blood. . ... 

The statement made by Nigahiya before 
the committing Magistrate was admitted 
in evidence under S. 33 of the Evidence 
Act as he was in the Malerkotla Jail. 
Objection has been taken to this ; but even 
if Nigahiya's statement is excluded there 
iS other evidence also against the appel¬ 
lant which is ample. Nigahiya’s state¬ 
ment was in regard to the altercation 
which led to the commission of the crime, 
and that altercation is mentioned also by 
Ishat (P. W. 5) and Shera (P. W. 6). 

The guilt of the appellant, who has 
produced no evidence in his defence, has 
in our opinion been clearly established 
We accordingly dismiss the appeal, con¬ 
firming the sentence of death. 

Appeal dismissed. 


(iTTlQlS] 41 All. 60=16 A. L. J. 902=20 Cr, 
L. J. 6. 
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Abdutj Eaoof, j. 

Madan Singh, and others —Defendants 
—Appellants. 

V. 

Piiran Singh and oi?icr 5 -”Plaintiffs 
Respondents. 

Second Appeal No. 105 of 1924, Decided 
on 23rd ^larch 1925, from the decree of 
the Dist. J„ Ludhiana, D/- 15th October 
1924. 

TAmHatlon Act (1908), Ss. 5 and XZ—Office 
not infornihig applicant when copy of decree 
would be ready—DHay In producing copy—Limlr 
tation was extended. 

Where the delay in producing a copy of the 
decree was due to the office not informing the 
applicant of the date when the copy would be 
re.adv, limitation was extended under S. 5. 

CP.84,C.2. 

B. A. Cooper —for Appellants. 

D. S. Chand for Harnavi Singh —for 
Respondents. 

Judgment. —In my opinion the api)el- 
lanb has not been treated properly in this 
case. He made his first application for 
a copy of the decree in Urdu on the 3rd 
of July 1924. On the 10th July 1924, 
an intimation was sent to him by post 
telling him that he could not got a copy 
in Urdu and enquiring whether he wanted 
a copy in English. The appellant then 
on the 15th July 1924, expressed his 
willingness to take a copy in English. 
He was not told when the copy would bo 
ready and when he should attend the 
ofl&ce to take delivery of it. The learned 
Judge of the Court below remarks that 
the copy was ready by the 18th idem and 
finds fault with the appellant that ho 
did not turn up to take delivery of the 
copy on that date. This 'remark would 
have been justified if the appellant* bad ‘ 
been told to come within three days or 
thereabout. He is an ignorant villager 
not quite conversant with the ways of 
the office of the Court and cannot rightly 
be blamed for not turning upon the 18th. 
Then again the office took another 15 
days for deciding to send the copy by 
post which was eventually received by the 
appellant on the 25th and put in Court 
that very day. This was primarily a case in 
which the Judge should have exercised 
his discretion under S. 5 of the Indian 
Limitation Act and ought to have 
extended the period of limitation. I now do 
what thelearned Judge of the Court below 
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ought to have done and extend the period 
of limitation. The appeal is aooeptt'd 
and the case is remanded under O. 41, 
B. 33 for decision on the merits. I make 
no order as to costs. 

Appedl accepted. 
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Campbell, J. 


Gahru Ram —Judgment-debtor Ap¬ 

pellant. 

V. 

Tara Chand —Decree- holder—Resi)on- 

dent. 

Second Appeal No. 18£4 of 1923, De¬ 
cided on 19th December 1923. from an 
order of the D, J. Multan, D/~ 3rd 
July 1923. 

Jk Htfidu Law — Alienation —Deciec againU 
7 nidfvldcd son—Liability of sJiarr to attachment 
• depends on son^s right to enforce partltio7i—In 
J^ttnjab son cannot enforce partition—Hindu Law 
— Partition, 

A decree-holder holding a decree against an 

undivided son only has the right to attach and sell 

the undi\*ided share in the possession of the father 

only if the son has the power to bring about a 

partition in his father’s lifetime. The general 

rule of Hindu Law in the Punjab is that the son 

cannot enforce such partition. 113 P. li. 1S36 and 

68 P. li. 1880, Foil. 105 P. P. 1917 (F. B.), Kxpl 

[P 35 C 2J 

Haryopal^^or Appellant. 




Judgment.— The question for decision 
in this second appeal is -whether the 
interest of a Hindu son in joint family pro¬ 
perty in the possession of his father is 
liable to attachment and sale in execution 
of a decree against the son. The first Court 
hold that it. is not, on the authority of 

Nathe Rai v. Mannu Ram (l). 

trict Judge reversed this decision and 

relied for support on Dhanpat v. Haku 


in regard to this latter ruling the 
larned District Judge was in error in 
tying that a Full Bench of four Judges 
eld a son's share in coparcenary pro* 
erty to be liable to attachment and sale. 

Division Bench of two Judges followed 
iG Privy Council decision in Deendyal 
rof V. Sttgdeep Narain Singh (3), and 
eld that the share and interest of one 
asharer in joint ancestral estate may be 

(1) [1886] 118 P.R. 188^ ' ^ 

h) [1880] 68 P.R. 1^ (F. B.). 

(3) [1877-78] 3 Cal. 198=4 I.A. ^47—1 C.I..R. 

' 49=8 Suther 468=8 Bar. 730 (P. C.). 


sold in execution to satisfy a decree 
obtained against him personally, and the 
question arising in the case which was 
referred to a Full Bench of three Judges 
(not four) was a different one altogether. 
Moreover the cosharer in that case was 
not a son but one of- four brothers, and 
tlie ratio decidendi both in it and in 
Deendyal Lai Jugdeep Naraiii Singh 
(3) was that the judgment-debtor co¬ 
sharer although he might not be able to 
alienate or encumber his share in the 
joint property without the consent of the 
ocher cosharers, nevertheless had the 
power under law of compelling partition 
of his share, and, therefore, a purchaser 
in execution sale could acquire against 
him a right limited to that of compelling 
partition. 

In the Punjab the position of a Hindu 
son is peculiar. It has been laid down 
authoritatively by a Full Bench in Hari 
Kishen V. Chandu Zja/(4), that, although, 
under the Mitakshara Law a son can 
enforce partition in his father’s lifetime, 
the rule of Hindu Law does not obtain 
in the Punjab and in every case the onus 
of proving that a son has such a right 
lies upon the i)erson affirming it. Amongst 
other previously decided cases quoted 
with approval was Nathe Rai v. Mannu 
Ram (l), where it was assumed as a guid¬ 
ing principle that the question whether a 
son’s interest can bo attached and sold 
during his father’s lifetime depends upon 
whether the son could compel partition 
while the father was still alive. The 
learned District Judge in the case before 
me distinguished this ruling but not very 
successfully. There was a remand on the 
question of custom, but the party alleging 
that the son had the power, which the 
strict Mitakshara Law would give him, to 
enforce partition, was called upon to 
prove that he had that power by custom, 
and on his failure to establish any custom 
his claim was dismissed. 

There can be little doubt that a decree-, 
bolder has the right to attach, and sell 
the undivided share of a Hindu son in 
joint family property in the posssssion of 
the father only if the son has the power 
to bring about a partition in his father’s 
lifetime. The general rule of Hindu Law 
in the Punjab is that the son cannot en¬ 
force such partition and it follows that 
the decision of the first Court in the 
present case was correct. I accept the 

(4) [1917] 105 F.H. 1917 (P. B.). 
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appeal with costs, set aside the order of 
the learned District Judge and restore 
that of the first Court. 

Appeal accepted. 
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Moti Sagar, J. 

Muhammad Diri & Sons — Plaintiffs — 
Appellants. 

V. 

' B.D. Berry & Co .—Defendants — Res¬ 
pondents. 

Second Appeal No. 99o of 1923, Decided 
on 12th January 1924, from a decree of 
the Dist. J., Lahore, D/- 6th April 1923. 

Decree—Setfiwj a'<idc-^Fraiul—Absence of ^er-" 
Vice is nof <fu/flclcnt yrcutul^—Suiypressloii of ser¬ 
vice and false claim to defaulanCs knowledge must 
be proved. 

All ex-parte decree cannot be vacated ou the 
ground of fraud unless it is proved that there was 
a fraudulent suppression of summons or that the 
claim of the Plaintiff was false t<i his kiiow- 
ledge, ^ilere non-service is not a sufficient ground 
for a suit to set aside a decree: A. I. H. 1922 Patna 
291 and G2 I. C. 594, Rel. on. [P 86 C 2 ; P 67 C IJ 

B. D. Kuresh'i for Gulab Din —for Ap¬ 
pellants. 

Mehr Chand —for Respondents. 

Judgment. —This was a suit for de¬ 
claration that a certain decree was obtained 
by fraud, and for an injunction that 
the defendants be restrained from proceed¬ 
ing with the execution thereof. It ap¬ 
pears that the defendants filed a suit 
against the present plaintiff for a sura of 
Rs. 960 in the Court of Small Causes at 
Calcutta, and obtained an ex parte decree 
on the 3rd of May 1921. The summonses 
were not personally served upon the 
present plaintiff through the Court, but 
re alleged to have been sent to him by 
registered post. The decree was trans¬ 
mitted to Lahore for execution and some 
property belonging to the plaintiff was 
attached. Thereupon the plaintiff brought 
this suit for setting aside the decree 
on the ground of fraud, alleging that, the 
service of summonses had not been effec- 
ed ui>on him, and that the defendants by 
some means or other had fraudulently 
obtained an ex parte decree. The defen¬ 
dants denied the claim and pleaded that 
the plaintiff had no cause of action 
to maintain this suit. Both the Courts 


!)elow have concurrently held that fraud 
had not been established and that the 
plaintiff was not entitled to have the 
decree set aside. The plaintiff’ has now 
come ux^ in second appeal to the Court. 

It has been argued on his behalf that 
the onus of proving that the summonses 
had been duly served was upon the de¬ 
fendants and that they have failed to 
discharge this onus. I am unable to agree 
with this contention. The defendants had 
obtained a decree which unless set aside 
would be binding upon the plaintiff. The 
plaintiff’ came into Court on the allega¬ 
tion tliat the decree had been obtained by 
fraud and that service of summonses had 
not been eff ected ui)on him. In the absence 
of any evidence on the recDrd the plain¬ 
tiff would be bound to fail and it would 
be presumed that all acts of the Court 
had been proi)erly done and that the 
summonses had been duly served. In the 
present case beyond the bare denial of tlie 
plaintiff’ that he had*been duly served, 
there is nothing on the i*ecord to show 
that this was a correct statement of facts 
and lihat the acknowledgment receipt pur¬ 
porting to bear his signature upon the 
basis of which the ex parte decree at Cal¬ 
cutta was passed was a forgery. The 
postal peon, who is supposed to have 
delivered the registered letter to the 
plaintiff , has not been produced nor has 
any export evidence been produced to 
prove that the signatures ou the receipt 
are not his. Some witnesses have been 
produced to depose that the plaintiff was 
not in Lahore at that time when the 
registered letter is alleged to have been 
delivered. This evidence is, in ray opi¬ 
nion, wholly insufficient to discharge the 
burden of proof which heavily lay upon 
him, and I hold that the plaintiff has en¬ 
tirely failed to prove that he had not been 
duly served. I am further of opinion 
that mere non-service of summons is not 
sufficient to entitle plaintiff to have the 
decree vacated. In Chhattra Kumari 
Deli V. Bachamohan Singari fl), it was 
held that mere non-service, was not a 
ground for a suit to set aside a decree 
and that it must be shown that the oppo¬ 
site party was guilty of fraud in causing 
the suppression of summons and thereby 
keeping the plaintiff in ignorance of the 
suit. In Jagarnath Prasad v. Bahw 
rani (2), it was lai d down tha t in 

“irA. li R. 1922 Patna 291. - 

(2KI.9213C2I. C. 594. 
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to set aside a decree on the ground of 
fraud, the plaintiff to succeed must pi’ove 
that the fraud was extraneous to the 
decree. The principle of laW' now seems 
to be iirmly established that an ex parte 
decree cannot bo vacated on the ground 
of fraud unless it is proved tlia.t there 
was a fraudulent suppression of summons 
or that the claim of the defendants was 
false to their knowledge. Tn the pi*esont 
case there is not a little of evidence on the 
record to prove that tiie defendants were 
guilty of a suppression of summons or 
that they had knowingly brought a false 
suit against the plaintiff in Calcutta. In 
my opinion the plaintiff hat' ^htiroly 
failed to slibW" that the 'defendatits had 
committed any fraud, and the suit has 
been rightly dismissed. 

I dismiss the appeal with costs through¬ 
out. 

^' l4 p peaV d ism issed. 

I 
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MoTi Sagar. J* 

Muhatiinicitl Asadiittf^i Khan (Insol- 
■vent)—Appellant. . 

V. 

Sa 7 it Ktim and others —Respondents. 
MisCi yirst Appeal No. 1294 of 1928, 

Decided on 18th January 19^4,, from an 
oi*der of the Dist. J., Gujranwala, D,' 20tli 
March 1923. : 

Prov. In^ol. Act (1020), .S. Se—CoinpoaUlon^^i o^ 
posed by insolvent and accepted by Pecelver Cre¬ 
ditors 9wt obJectlng-^CnulUtirk cannot be presumed 
to have accepted, 2 

The proceeditrgrt pre^ribed by S. 38 should be 
strictly followed and fcho mere abseuco of objection 
by creditors to a proposal sabmitt^ by^.the in¬ 
solvent ani accepted by the Receiver does not 
give rise to a presumption ’that the creditors ac- 
cepted'it. » . • CP 38 <'13 

Rnstomji and' Tara, Singh Na^'ula—tor 
Appellant. ' . 

J^agan Nath Bhandari for Bam Cliand 
Manchanda —for Re-spondonts. 

> . I . 

Judgment.— This appeal Jiarises out of 
insolvency proceedings and the facts are 

Shortly these: t 

One Muhammad AsadullAh was adjudi¬ 
cated an insolvent on the 2nd April 1917, 
and a Receiver was appointed to take 
charge of bis property. The insolvent 
offered to place half of his land at the 
disposal of tihe Court so that the creditors 


may be paid out of its income and the 
proposal was accepted by the learned Dis¬ 
trict Judge on the 12th April 1918, when 
the following order was passed : 'Mu¬ 
hammad Asadullah will mike over, as ho 
agrees to do one-half of his cultivated 
land on 1st June 1918 to Kesar Singh,. 
Receiver.” In accordance with thik* order 
the Official Receiver entered into posses¬ 
sion of the land, hut it appears that ha 
wSs unable to )*ealize any income out of 
it. On the 18th June 1921, some of the 
creditors applied for the attachment of 
some moveable property belonging to tlie 
insolvent and property worth Rs. 900 was 
attached.' The insolvent objected to the 
attachment on the ground that a compo¬ 
sition had been arrived at between him 
and the creditors, and that as long as the 
composition remained in force the credi¬ 
tors had no riglit to levy attachment 
against any other property belonging to 
him. The learned District Judge was of 
oinnioh that the proposal accepted by the 
order dated l*2bh April 1918 did not 
amount to a scheme of composition and 
that the property of the insolvent had 

been validly attached. 

Against this decision the insolvent has 
preferred ’an appeal to this Court after 
having obtained leave under S. 75 (iii) of 
the Provincial Insolvency Act. After 
hearing the learned counsel for the ap¬ 
pellant, I am of opinion that the decision 
of the learned District Judge is correct 
and that this appeal . must fail. Under 
S. .38 of the present Provincial rnsolvency 
Act, which corresponds to S. 27 of the 
Provincial Insolvency Act III of 1907, if 
a debtor submits a proposal for composi¬ 
tion in satisfaction of his debts, the Court 
fixes a date for the consideration of the 
proposal and is bound to issue notice to 
all the creditors. If on a consideration 
of the jn-oposal a majority in number and 
three-fourths in value of all the creditors 
whose debts are proved and who are pre¬ 
sent in person or by pleader, resolve to 
accept the proposal, the same is deemed 
to have been duly accepted by the credi¬ 
tors. In the present case there is no evi¬ 
dence on the record to show that this 
))rooedure was followed and in fact it is 
cc^ceded by the learned counsel for the 
appellant that notice did not actually 
issue to all the creditors. His contention 
is that the creditors never objected to thu 
scheme sanctioned by the District Judge 
and it should, therefore, be presumed that 
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! thoy coiiseiiteU to the arrangement. I am 
unal'le to agree to this contention. In 
my ojhniou the proceduro prescribed by 

I S. 38 of blie Provincial Insolvency Act 
should liave been strictly followed, and as 
it was admittedly not done the so-called 
coniijositioii cannot be held binding upon« 
the creditors. 

The result is that the appeal fails and 
is dismissed witli costs. 

I 

Appeal dismissed. 
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Shad I liAT,, C. J., and Addison, J. 
Hannun —Accused—Apijellant. 

V. 

KiTKj’^jin peror —Opfosite Party. 

Criminal Appeal No. 805 of 1825, 
Decided on 12th January 1920, against 
Khe order of the S. J., Ludhiana. 
D/— 19th August 1925. 

(<i.) Kvldencv Act (1 of 1H72) —7s hult:i»cn‘ 
dent of f?u> of Criminal 1'. C. 

The F.videncc Act is a scixir.itc statute dealing 
with an imjwrtant branch o£ law, and its provi¬ 
sions are independent of the rules of protiedurc 
ccidained in the Criminal l*roeedure Code ;incl 
must have full scope unless it is clearly proved 
that they have been repealed or altered t»y another 
.itutut«. ' CP 8U, C 1] 

(6) Intcrjfretntion of Stafntca—Genvrtd ^itatntc 
doea not rcj^cnl parttcitlar one. 

It . is a ciirdinal rule of interpretation that a 
general statute is to be construed as not repealing 
u particular one, that is, one directed to a special 
object or a special class of object^. [1* 89, C 2] 

(f) Cvlmi'ial P. C., a. 1C*2 —Hcetion ai>idlv!t to 
stAtement of U'ltncase^ and not to tlioic of acen^d 
and does not modify RTidcnce -Ic^ S. 27. 

Section lf»2 applies to the statements of per* 
.sur.s examined as witnef^sos by the police in the 
course of in\estigation, and not to the statement 
of an accused person and it does ne t override or 
modify blie provisions of S. 27 cf the Kvidence 

tl‘ 90. C 1] 

(d) Ettdciuc Act, S. 8— l\lotivc can never 
supply want of reliable evidtoicc of the offence. 

Motive for a crime, while it is always a siitis- 
facbory oircxiinstance of corroboration when there 
is convincing e\idence to prove the guilt of an 
accused person, can never supply the want of 
reliable evidence, direct or circumstantial, of the 
commission of the crime with which he is 
charged. [P90, Cl] 

(<•) Criminal Trial — Inference of gutlt —J71- 
cxilpatorti facts mjist be /noo7Ji2>a/76i’f with i?i- 
Tiocence of accused. 

In order to justify the inference of guilt, the 
luclnpatory facts must be incompatible with 





the iijuocenc? of the accused, and incapable ot 
explanation upon any other reasonable hypothesis^ 
than that of his guilt. ' [P 93, C 1] 

(.0 Penal Code, Ss. 802 aotd 201 — Charge of 
murder —ConficffO>» lender S. 201, J. P. C., fs 
legal by reason of Criminal P. C., S. 287. 

A person charged with an offence of murder* 
can be convicted under S. 201, Penal Code, with¬ 
out a further ch.arge being made against him 
under that section, and such .a, conviction is war¬ 
ranted by S. 237 of the Criminal P. C'. A. L B. 
1925 P. C. 130. Foil. [P 90 C 1, 2B 

C. L. Giilati —for Appellant. 

Desraj Satvhney —fer the Crown. 

Judgment. —On or about the 16thr 
March, One Harya, a Jat of the village 
Todapur in the district of Ludhiana, dis- 
api)eared from his house, and it was not- 
until the 6th April 1925, that his corpse 
was disinterred from tho field of the ap¬ 
pellant Rannun. The Session Judge of 
Ludhiana has convicted liaunun of the 
murder of Harya, and has sentenced him 
under S. 302, Indian Penal Code, to 
suffer the i>enalty of death. The medi¬ 
cal evidence showed that Harya’s death 
was due to asphyxia caused by straiiguia- 
tiou, and the question for determination 
is whether the murder was committed by 
the prisoner Bannun. 

Now, there is no eye-witness of the 
affair and the conviction rests on the 
following pieces of evidence : 

On the 6th April 1925, the pri¬ 
soner stated to the police that he had. 
buried the bodv of Harva in*, his field. 

In conse<(uence of the information 
supplied by him the body was recovered 
from the field. 

A cloth called daula was fouucT 
on the corpse and weaver Sher Muham¬ 
mad deposes that be made the daula 
in question with another daula for the- 
Ijrisoner’s brother Santu who too was 
tried for the murder, but has been 
acquitted by the learned Sessions Judge. 

It appears that?.Sautu himself subse¬ 
quently i^roduced from his house another 
daula which has been identified by Sher 
Muhammad as one of the pair manu¬ 
factured by him. The circumstances 
that a daula belonging to Santa was 
found on the cori^se does not, in our opi¬ 
nion, materially advance the case for the 
prosecution so far as the guilt of the 
prisoner is concerned. 

The learned counsel for the appel¬ 
lant. while conceding that the confes¬ 
sional statement made by his client, 
which led to the discovery of the body,. 
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is ailinissible under S, ‘27 of the Evidence 
Act. contends that S. 16‘2 of the Criminal 
Procedure Code prohibits the use of the 
statement in an enquiry er trial in res- 
I'ect of the offence which was under 
investigation at the time when the state¬ 
ment was made to the police officer. 
Oiir attention has been invited to the 
language of the section which, it is 
urged, forbids the use of a statement 
made by ‘ any person ’ to a police officer 
in the course of an investigation, and it 
i'y argued that the words ‘ any person ’ 
include an accused person. This conten¬ 
tion. if accepted, woujd virtually repeal 
S. 27 of the Evidence Act, and we do 
i\ot think that such a result was ever 
intended by the Legislature. The Evi¬ 
dence Act is a separate statute dealing 
witli an important branch of law, and its 
provisions are Independent of the rules of 
procedure contained in the Criminal 
Procedure Code and must have full scope 
unless it is clearly proved that they have 
been repealed or altered by another 
s^tatute. It must be remembered that 
S. 27 of the Evidence Act embodies a 
very important rule of evidence appli¬ 
cable to criminal cases, and one would 
expect that a repeal or alteration of that 
I’ulo involving such far-reaching conse- 
tiuonces would be cirried out not by a 
mere implication, but by an express pro¬ 
vision to that effect/ It is in the least 
degree improbable that t!ie Legislature 
would overthrow fundamental principles, 
infringe rights, or depart from the 
general system of law, without expres- 
s-ijig its intention with irresistible clear¬ 
ness : and to give any such effect to 
general words, simply because tliey have 
that meaning when used either in their 
widest, th6ir usual or their natural sense, 
would be to give them a meaning other 
than that which was actually i-ntepded. 
General words and phrases, therefore, 
liowover wide and comprehensive they 
may be, in their literal sense, must, 
usually, be construed as being limited to 
tha actual objects of the Act, and as not 
altering the law beyond. ” Maxwell on 
the Interpretation of Statutes, sixth 
Edition, page 149. In view of this prin¬ 
ciple it was hold in England in the case 
v. Harrald (l) that the enactment 
which gave a vote for the^ election^ of 
Town Councillors to evev y pers on of 

-“arTixrjrorBTm-'T q.b. 301 = 26 l.t. 

616= 20 W. R. 328. 


full age who had occupied a house for a 
certain time, and provided that the 
words imi>orting the masculine gender 
should include females for nil purposes- 
relating to the right to vote, was intended, 
having regard to the general scope of the 
Act, to remove only that disability which 
was founded on sex, but not to affect that- 
which was the result of mnninge ns well 
as sex, anel therefore not to give the 
right of voting to married women. 

As obseived by Smith, J., in Kutner w 
Phillips ( 2 ), a repeal by implication is 
only effected wdien the jirovisions of a 
later enactment are so inconsistent with 
or repugnant to tlie provisions of an 
earlier one, that the two cannot stand 
together, in which case the maxim 
letjes posteriores priores vontrarieas 
ahrocfoni applies. Unless two Acts are 
so plainly repugnant to each other, tl\at 
effect cannot he given to V>oth at the same 
time, a repeal will not be inii*lied. The 
language of every enactment must be con¬ 
strued, as far as ix)ssible, in accordance 
with the terms of every other statute 
which it does not in express terms modify 
or repeal. The law, therefore, will not 
allow the revocation or alteration of a 
statute by construction when the words 
may be capable of i»roi>ev operation 
without it. 

Moreover, it is obvious that, while 
S. 27 of the Evidence Act is confined in 
its operation on an incriminating state¬ 
ment made bv an accused person in police 
custody, S. 162 of the Code of Criminal 
Procedure contains a general provision 
embracing all statements made by per¬ 
sons examined during tbo police inves¬ 
tigation ; and it is a cardinal rule of 
interpretation that a general statute 
is to be construed as not repealing a 
liarticxilar one, that is, one directed to a 
special object or -a sj^ial class ofj 
objects- '* Now if anything be certain. "I 
observes Lord Selborne in Seward v. The 
Vera Crwz (3), it is this : that where thei-e 
are general words in a later Act. capable 
of reasonable and sensible application 
without extending them to subjects spe¬ 
cially dealt with by earlier legislation, 
you are not to hold that earlier and 
special legislation indirectly repe aled . 


( 2 ) 

(3) 


[1891] 2 Q. B. 267=60 li. Q-B-505— 
64 li. T. 628=39 W. R 526 =66 J. P- 6^ 
10 A. C. 69=54 L. J. T. 9- 49 3. P. 324— 
5 A»p. M. C. 386-33 W . K. 477=52 L. T. 

474. 
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altered, <n’ derogated from merely by 
I'jvce of such general words, without any 
indication of a particular intention to do 
so. ” 

Having regard, to the above rules of 
intorpi’etation we are of opinion tliat 
'S. 162, of the Oode of Criminal Procedure 
'applies to the statements of persons 
jeKamined as witnesses, by the police in 
jtlie course of investigation, and not to the 
Istatenient of an accused person ; and that 
it does not override or modify the j)rovi" 
sions of 8. 27 of the Evidence Act. We 
must, therefore, hold that the prosecu- 
"tion can rely, not only upon the discovery 
of the corpse in the field of the prisoner, 
but also upon the statement made by him 
in consrqnence of which that discovery 
was made. There is also some evidence 
Ijearing upon the motive for the murder. 
But motive for a, crime, while it is al* 
iways a satisfactory circumstance of cor* 
roboration, when there is convincing evi* 
Idence to prove the guilt of an accused' 
llierson, can never supply the want of 
reliable evidence, direct or circuinstan* 
!tial, of the commission of the crime with 
Uvhich ho is charged. Kow, the (juestion 
is whether the two pieces of evidence 
mentioned above necessarily ijoint to the 
conclusion that the appellant committed 
the murder. The fundamental rule by 
which the efieei of circumstantial evi¬ 
dence is to bo estimated is well estab¬ 
lished. In order ,to justify the inference of 
.guilt, tlie inculpatory facts must he in 
jCompatiljde ..with . the innocence ot the 
jaccused, ,and incapable of explanation 
upon any other reasonable hypothesis 
than that of bis guilt. Gan we say that 
these facts are incapable of explanation 
upon any hyi)othesi8 other than. that the 
prisoner committed the murder V It 
seems to tis that, while they certainly 
prove timt lie made away with the evi¬ 
dence of the murder by concealing the 
body, they do not necessarily suggest the 
inference that he himself committed the 
murder. He cannot, therefore, be con¬ 
victed under S. 302, Penal Code : but 
ho is clearly guilty of an offence described 
in S. 201. Penal Code. It is true that 
he was not charged with the commis¬ 
sion of the latter, otfence but, as laid 
down by their Lordships of the Privy 
jOouncil in Beau v. Emperor (4), a person 
jeharged with an offence of murder can be 
^convicted \un der S. 201 , India n P enal 
(4)' a'I.‘R. 1925 P. C. 130. “ 


Code, without a further charge being 
juadc against him under that section, and 
tliat such a conviction is wai*ranted by 
' S. 237 of the Criminal P. C. 

We accordingly accept the appeal, so 
far as to alter the convuction under 
S. 302, I. P. C., to one under S. 201, 
and setting aside the sentence of death 
we direct that the prisoner shall suffer 
rigorous imprisonment for a period of 
seven -jnears. 

Conviction altered. 
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Martinkau and Moti Sagab, JJ. 

Ncha 7ia7H“Defendant—Appellant. 

V. 

yinhammad Ilnsaain and others —Plain¬ 
tiff's—Respondents. 

Second Appeal No. 1670 of 1921, Deci¬ 
ded on 4th June 1924, from a decree of 
tlie Dist. J., Mianwali, D/- 6th July 1921. 

T. P. Act. S. 00— T/vo mortgafjC'i on the sai/tc’ 
property in favour of sain-e person—Second mort¬ 
gage containing covenant that first would not he 
redeemed unless sifcond redeenied—Covenant can 
be given effect to. 

Where there are two mortgages of the same 
‘proparty iu favour of the same mortgagee and 
there is a specific covemint in the latter mort¬ 
gage that the first mortgage will not be redeemed 
unless the amouut due under the second is paid, 
the mortgagor will not be allowed to redeem the 
first mortgage only : 87 634, Pel, on. [P 91 C IJ 

Jagan Nath and Tek Chand —for Ap¬ 
pellant. 

Devi Dijal, L. C. Mehra and Sagar 
Chand —for Resi)ondents. 

Judgment.— The plaintiffs brought 
the jiresent suit for the redemption of 
land on payment of Rs. 700 for which 
sum the land had been mortgaged to De¬ 
fendant No. 1 by a deed dated the lObh 
June 1896. The land was also morbgagetl 
to the same defendant by a deed, dated 
the 13th December 1896, and the trial 
Court held that the amount due on that 
deed must be paid before the first mort¬ 
gage coiild be redeemed, as the second 
deed contained a covenant to that eff ect. 
Bub the learned District Judge, following 
Kes%r Knnivar v. Kashi Earn (l) held 
that as the debt due on the second mort¬ 
gage-deed, which did not give the mort¬ 
gagee a right to possession, was time-barn d 
the plaintiff was nob bound to pay it 

(1) tl915j 37 All. 6-J4=18 A. D, J. ttt9. . 
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'before he could redeem the first mortgage, 
.&nd he allowed redemption on payment 
of Rs. 700. The mortgagee has filed a 
second appeal. 

In Nathioa v. Kanhiu<i which the 

facts were similar to those of the present 
ease, this Court dissented from the Allaha* 
bad ruling which the learned District 
Judge has followed, and held that the 
plaintiff was not entitled to redeem the 
first mortgage without paying the amount 
due on the second. 

We agree with that view, and counsel 
for the resiwndents have in fact admitted 
that the lower appellate Court’s decision 
is wrong and that in accordance with the 
stipulation contained in the deed of the 
13th December 1896 the plaintiff must 
pay the amount due on that deed before 
he can redeem the earlier mortgage. 

We accordingly accept the appeal, re" 
verse the decree of the lower appellate 
Court and remand tl;)e case to that Court 
for a fresli decision to be given after 
the amount due to the appellant has been 
determined. The Court-fee paid on the 
memorandum of apiieal in this Court will 
he refunded, and other costs will be costs 

in the case. 

Appeal accepted. 


Radha KisHEN V. Ahsa Mal (Addisjn, J.) 


(2) [1921] a Ij. h. J. 482. 
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,. Addison, J. 

Firm, Radha Kishea-Ghuni Lai 

Plaintiffs—Appellants. 

V. 

Firm, .lAsa Alal’Ishar Das Defen 
dants—Respondents. 

Miscellaneous First Appeal No. 1064 of 
1925, Decided on 27th October l92o, 
from the order of the Senior Sub-J., 

Thelum D/' 26th January 1925. 

(fl) Civil 1\ C.. Sch. 2, pam'T. 20 21. 14 . 

1 ^—Appllcalloti under paras. 20 and 2X-^ourt 
.can decide whether there was reference and whe‘ 

4her there was any dispute for referctwe. 

I Oa an application xtnder paras. 20 and 21 the 
Court has power to decide whether there was a 
refcrenco to arbitration on behalf of the 
and whether there was any matter 
totween the parties to be referr^ to arbitration. 
The Court's power is not confined only to deciding 
M 7 objections under paras. 14 and 15. jp ^ q ^ 
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(6) ParUu^rship — Arbitration — Beference 
made by one partner oit behalf of firm Is inralid — 
All partners mud Join—Contract Act, S. 251. 

Oue partner of a firm cannot enter into an 
agreement to refer a matter in dispute to arbitni- 
tion ou behalf of a firm vinless all partners join 

in- it, [!*• 93, C. -] 

(c),Partnership--Receiver winding up partj 
nershlp—Uanaging partner caniwl refer to arbi’’ 
(ration any question as to liability of the firm to 
any one- — Arbitration. 

WHiere there is a Receiver in existence winding; 
up the partnership affairs of a firm under tlu- 
Court, and he has been given full powers to collect 
all outstandings and to pay debts and to distribute 
the surplus, it is not po.ssible for the managinf4 
partner of the firm to refer to arbitration a ques¬ 
tion as to whether the firm owes anything to any¬ 
one. [P. 94.C. Ij 

Nand Lai —foi* Appellants. 

Dev Raj Satrhneij —for Respondents. 

Addison, J. —An application was made 
on the 13th August 192-1 under Schedule 2, 
paragraphs 20 and 21, Civil P« C., by the 
firm Radha Kishen'Ohuni Lai through 
Raunki Ram, purporting to be its 
manager, against the firm Ahsa Mal-Ishai 
Das, through Lakhmi Chand, son of Ganda 
Mal, described as its monaging partner, 
to file an award dated the 13th Augusc 
1924 and to have it made a decree of the 
Court. The application was made the 
same day the award was written and 
when it was presented the two persons 
described as the managers were present as 
well as the arbitrator. According to the 
award two persons were partners of the 
firm Ahsa MaMshar Das. namely, 
Lakhmi Chand, son of Ganda Mal, who 
purported to be its managing partner, and 
another Lakhmi Chand, son of Ishar 
and the arbitrator awarded .Rs, 10,743, 
against the firm Ahsa Mal-Ishav Das in 
favour of the firm Radha Kishen-Chuni 
Lai with interest at 12 per cent, per 
annum till payment. In spite of the large 
- amount involved Lakhmi Chand, son of 
Ganda Mal, signed the award and also 
agreed that it sliould be filed in Court. 
On the 31st October 1924 it came to the 
notice of the Court from the statement 
of Raunki Ram that he had only been a 
paid servant of the plaintiff firm Badlia 
Kishen Chuni Lai which had ceased to 
exist three years before the alleged ai^itra 
tion. He also disclosed that Radha 
Kishen,-one of its two partners, was dead 
and that he had no power-of-attorucy 
from its other partner Chuni Lai, who 
was his brother-in-law. In. fact Raunki 
Ram signed the agreement to refer ana 
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signed the award, and put in the applica¬ 
tion to the Court only on the alleged 
oral instructions of Ohuni Lai, and it is 
obvious that he had no power to do these 
acts. The Court thereupon ordered notice 
to issue to the defendant firm, Ahsa Mal- 
Isltar Das, at Karachi, and to Chuni Lai : 
but Lakhmi Chand, son of Ganda ^fal, at 
once volunteered a statement to the Court 
that the defendant firm had been closed 
or dissolved, though he used bo institute 
and defend suits on its behalf. He added 
that the shareholders were :— 

Himself i. o., Lakhmi Chand, sou of 
Ganda Mai, 0”O“4. 

Lakhmi Chand, son of Ishar Das, 0-10-8. 
He also said that the dealings of 
that firm came to him on an award 
Accordingly the Court summoned the 
other Lakhmi Chand and Chuni Lai. 

Chuni Lai did not appear on the 2‘'3th 
November 1924, but Lakhmi Cliand, son 
of Ishar Das did. On that date Kaunki 
Ram further disclosed that Chuni Lai 
and Lakhmi Chand, son of Ganda Mai, 
were true brothers, so that he was the 
hrother-in-law of both of them. By the 
consent award, therefore, the dissolved 
firm, in which Chuni Lai was a partner, 
got an order against the dissolved firm in 
wl\ich his brother Lakhmi Chand, son of 
Ganda Mai, was a partner bo the extent 
of one-third, for a large sum of mo^jey 
with interest. Chuni Lai ultimatoly ap¬ 
peared on the 13th December 1924 and 
admitted that his firm was closed or dis¬ 
solved some five years before and that 
Radha Kishen, the deceased partner, had 
left a minor son, who, however, had no 
connexion with the firm. He further 
said that he bad orally authorized his 
brother-in-law Kaunki Ram to act for him 
and that the defendant firm had been clos¬ 
ed for three or four years. Lakhmi Chand, 
son of Ganda Mai, made a further state¬ 
ment on the 13 th December 1924 that 
Ahsa Mal-Ishar Das was not yet dissolved 
and that he was full owner of that firm 
by both the arbitration awards though 
this goes against his own consent award. 
He admitted that Kimat Rai had been 
appointed by the Court of the Judicial 
Commissioner, Karachi, as Receiver of the 
firm Ahsa Mal-Ishar Das to collect out¬ 
standings and pay debts with what he 
collected. He also said that he had got 
no authority from the Receiver to enter 
on this arbitration and that the other 
Lakhmi Chand, son of Ishar Das used to 


give assent to what he did, though it was- 
not asserted that he assented to this- 
arbitration., 

The other Lakhmi Chand, son of Ishar* 
Das, api*enred on the 2obh Kovember l924r 
by counsel who filed a written statement 
and made an oral one. He objected that 
Kaunki Kara could not carry on the suit 
on the oral instructions of Chuni Lai.. 
This was certainly correct; but when 
Chuni Lai camo forward later, the posi¬ 
tion changed at least as far as the suit is; 
concerned. It was further stated, (l) that 
there was no reference to ai'bitiution on- 
behalf of either of the two firms ; and (2)' 
that there was no dispute between therm 
so that there could be no vcfei*enco. It 
was further exjdaiued that the firm Ahsa 
Mai Ishar Das was dissolved in Novem” 
her 1917 by an award filed in the Court 
of the Judicial Commissioner. Ishar Das- 
died in February 1918 when his son and 
heir Lakhmi Chand, son of Ishar Das, wa& 
13 years old. :\ fresh dispute ai*ose then 
and the same arbitrator, Kimat Hai,. 
settled it by a seeond award in October 
1918, and it became a rule of the Court 
on 15th October 1919. Both the Lakhmi 
Chands, one being represented by his- 
mother, then moved the Judicial Commis¬ 
sioner that Kimat Rai should be ap¬ 
pointed Receiver to recover the outstand¬ 
ings and discharge the liabilities of the 
partnership, details of which were given 
in a list prepared by Lakhmi Chand, son 
of Ganda Mai, which was, however, not 
admitted necessarily to be correct by the 
other Lakhmi Chand. The Receiver finally 
had to distribute the surplus of the dis¬ 
solved partnership between the parties, 
i. e., between the surviving partner 
LakhmLChand, son of Ganda Mai, and the 
son of the deceased partner, Lakhmi 
Chand, sou of Ishar Das. The Judicial 
Commissioner accordingly appointed 
Kimat Rai Receiver with the powers noted 
above in December 1919. All this is sup¬ 
ported and proved by the copies of the 
joint application of the parties ooncernedr 
and the order passed by the Judicial Com¬ 
missioner together with a coi)y of the list 
of assets and liabilities, referred to above, 

. which are upon this record. 

It is i>erfectly clear that all the parties 
knew the contentions marked (l) and (2) 
above on behalf of Lakhmi Chand, son of 
Ishar Das, and the Court then proceeded' 
to determine them, after noting on the- 
13th December 1924 that the parties had. 


Lahore 93 


1926 Badha Kisren v. Ahsa Mae (Addison, J.) 


'made the statements and given the evi* 
•dence they desired. A date was then 
hxed for arguments, and on the ‘2Cth Jan* 
nary 192o the Court dismissed the appli* 
•cation on the grounds: (1) that there was 
no reference to arbitration on behalf of 
the alleged firm, though there was an 
attempt by the two brothers, Chuni Lai 
and Lakhiui Chand, and their brother-in- 
law Raunki Ram, to defraud the other 
Lakhmi Chand ; and (2) that there was 
no matter in dispute between the two 
firms to be referred to arbitration. Rely¬ 
ing on the opening words of paragraph 21 
of the Second Schedule of the Civil Pro- 
: cedure Code it held that that was suffi- 
’ oient to dispose of the application. Against 
this decision the plaintitf firm through 
Chuni Lai has filed this appeal. 

The Court also appears to have com¬ 
menced proceedings under S. 476, Crimi¬ 
nal Procedure Code ; for this Court yras 
moved to stay them pending this appeal. 

It was argued before me that the 

Court erred in not framing is^'Aies and 
allowing parties to produce evidence. 
The above discussion is sulficient to dis¬ 
pose of this contention. The parties 
knew what was in issue and said they 
had no further statements to make or 
-evidence to give. A date was fixed for 
arguments and the case was argued on 
fjbese two points, and no attempt was 
made to say that there was any other 
■evidence to produce. There is thus no 
€orce in Grounds 6 and 7 of the appeal. 
The merits of the case were obviously 
not affected in those circumstances and 
S. 99, Civil Procedure Code, in any case 
applies. 

It was next argued (Grounds 8 and 9) 
that the Court had no power to decide 
the two matters it did, but was confined 
to deciding any objections under para* 
graphs 14 and 15 of the Second Schedule, 
Civil Procedure Code. This is obviously 
wrong : for the opening words of para¬ 
graph 21 of the Second Schedule were 
inserted to set at rest this question, as to 
which different views had been taken by . 
some of the High Courts :• See also 
>Cfa 7 iesh Singh v. Kashi Singh (l); and 
Mansa Liam Gordhan Das v. Mangal 
Sain Diini Chand (2), (Lahore High 
<Oourt)i and Dip Ghatid v. Sahihdin (3). 

(1) [1906] 28 All. 621=^(1905) A. "W. N. 136. 

(2) A. I. R. 1922 lAh. 149. 

<8) [1911] 6 S. Ij. B. 92. 


The case rei>orfced as Sassoon a^id Co. 
Ramdutt (4) is not against this view as 
it was a case under the Indian Arbi¬ 
tration Act and not under the Code of 
Civil Procedure. Pokhaides Jashiomal v. 

‘ Forbes (5) is not in jwint for the same 
' reason. . 

The first five grounds of appeal amount 
to this : that there was a valid reference 
of a disputed matter to arbitration ou be¬ 
half of both of the firms. It was held 
in Ram Bharose v. Kalit Mai (6) that 
one partner cannot enter into an agree¬ 
ment to refer, the reasoning being based 
on S. 251 of the Contract Act. The Eng¬ 
lish authorities are admittedly to the same 
effect. The Madras High Court has taken 
a similar view in Chandooru Pannaya 
v. Vanugopala Rice Factory Company (7) 
and Chellam Chetty v. Ra^nanathan (8)* 
There is a full discussion of this ques¬ 
tion by the Calcutta High Court in 
Muhammad Akbar v. Dwarka Nath (9). 
In it the plaintiffs sued as legal repre¬ 
sentatives of a deceased partner to have 
the partnership wound up. It was held 
that it was the duty of the surviving 
partners to take all steps necessary for 
the completion of their unporfoymed 
engagements: see S. 263 cf the Con¬ 
tract Act. But, after the death of one 
partner, it was held that a dispute bet¬ 
ween the partnership and a third party 
could not be referred to arbitration by 
the surviving partners. This decision 
was based on the Indian, English, and 
United States judicial decisions and it is 
on all fours with the present case. 

On behalf of the appellant I was refer¬ 
red to Ghaziiavi and Co, v. Budge Budge 
Jute Mills (lO), in which it was held that 
an award was not bad for the facts that 
it was made against a firm without 
ascertaining who were the parties liable 
as the new Civil Procedure Code provided 
for suit against firms in the firm's names. 
That ruling obviously is of no help in 
the special circumstances of this case. 
Besides, it was a compulsory reference 
under the tei-ms of the contract. Simi- 

(4) A. I. R. 1922 P. C. 074. 

(5) [1913] 6 S. E. R. 127. 

(6) [1900] 22 All. 135=(1900) A. \V. N. 12. 

(7) [1918] 22 M, li. T. 620=7 L. W. 114=(1918) 
M. W. N. 61. 

(8) [1920] 12 L. W. 228=(1920) M. W. N. 502= 
39 M. li. J. 269. 

(9) [1910] 11 C. E. J. 668=14 0. \V. N 110}. 

(10) [1914] 25 E O. 966. 
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larly, Sukha Nand v. Bclxari Ilam Iskar 
Das (11) and Bishafnhar Mal Pala 

Mal V. Firm Ganija Sahai-Nihal 
C/ia 7 i£Z (12) are obviously not in point. I, 
therefore, bold that there was no refer¬ 
ence to arbitration on behalf of either 
of the iirms named and that the applica¬ 
tion to file the award was consequently 
rightly dismissed under the opening 
words of paragraph 21 of the Second 
Schedule, Civil Procedure Code. 

This case is even stronger than the one 
rej^orted as Mohammad Akhar v. Du'arka 
Nath (9) as a Receiver is in existence 
winding up the partnership affairs of 
Ahsa Mal-Ishar Das under the Court of 
the Judicial Commissioner. It has been 
proved that he has been given full 
powers to collect all outstandings and to 
pay debts and to distribute the surplus. 
It was therefore not possible for Lakhmi 
iGhand,9on of GandaMul, to refer a ques- 
jtion as to whether the defendant firm 
’6wed any thing to anyone : see Pollock 
and MuUa’s Contract Act, oth Edition, 
page 807. 

It was also argued by the respondent's 
counsel that there could have been no 
matter in dispute to refer to arbitration 
as in the list handed over by Lakhmi 
Chand, son of Ganda Mal, himself to the 
Receiver this debt is not included and as 
any debt due by the dissolved firm must 
have been time-barred before August 
1914. In the absence of any other evi¬ 
dence this contention must also prevail. 
The list in question has been proved and 
there is nothing to rebut it. 

I have already shown that it has not 
been established that the whole of the 
business of Ahsa Mablshar Das has been 
handed over to Eakhmi Chand, son of 
Ganda Mal, by the two awards referred to 
but that on the contrary a Receiver is 
liquidating this firm. Even in the. award 
it is stated that both the Eakhmi Chands 
are partners in it. Likewise it is not 
established that Ghuni Lai is the sole 
proprietor of Radha Kishen-Chuni Lai 
with full powers as regards it. If only 
the two brothers Ghuni Lai and Lakhmi 
Chand, son of Ganda Mal, were meant to 
be involved, it would have been easy for 
them to get an award against one brother 
in favour of the other. This disposes of 
all the grounds argued. _ 

(11) A. L R. 1923 Iiah. 103. 

(12) A. I. R. 1923 Lab. 212. 


In the result this 
with costs. 


appCiU is dismissed 
Appeal disrnissed^ 
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Moti Sagau, J. 

Firm of Balia Mal-llakha, MaF — 
Plaintiffs—Appellants. 

V. 

Budhu MaFPrabh Dial —Dofendant.'s. 
—Respondents. 

Second Appeal No. 1816 of 1923 
Decided on 8th February 1924, from a. 
decree of the Dist. J., Amritsar, D/- 
7th May 1923. 

(rt) Contract Act, S. 221— Atjtoit cannot 
property of principal in his hands to satisfy his 
lien. 

* 

Under S. 221 the rights conferred \ipon an 
agent who has a lien on the principals property 
are of a ver>* limited nattire and seem to bo 
confined to the mere right of retivincr which may 
be used as a defence to any action for the re- 
coverj* of the property brought against him or 
as a matter of title to re-cl.aitn the property by 
action if he has been unlawfully dispossessed of 
it; but there is no right in an agent to sell or 
dispose of the property without the consent of the 
owner in order to satisfy his lien. (I*. 95. C. 2] 

(5) Contract Act^ S. 107— I'njuiid seller can re' 
sell as v&ndee*s property only if the property in 
goods has passed to buyer. 

Under S. 107 an unpaid seller has a right of 
resale on the buyer’s ^ilurc to perfrom his part 
of contract only if the property in the goods has. 
passed to purchaser ; Where property has not so 
passed, the vendor is not entitled to sue to recover 
loss incurred on resale, but can only sue the fmr- 
chaser for damages for breach of contract. 

[P. 95. C‘. 21 

Fakir Chand —for Appellants. 

Badri Dass —for Respondents. 

Judgment. —The facts of the case 
which has given rise to this a])peal are 
very simple and are shortly these. 

On the 17th of November 1919 the 
defendants ijurchased a kotha of gram for 
Rs. 4,817-4-9 and paid a sum of Bs. 480 
to the plaintiffs on the same date as an 
advance. The plaintiffs’ case is that 
was they who sold the kotha to the 
defendants and that the parties stood in 
the relation of buyer and seller to each 
other. The defendants deny this allegation 
and contend that they did not purchase 
any kotha from the plaintiffs but from 
some third* parties, and that the plaintiff^ 
had acted only as commission agents on 
their behalf in this matter. 
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It is common ground that the kotha 
was to remain in possession of the plain¬ 
tiffs and that the balance of the price Nvas 
to be paid'on the 1st of Magh‘^^1976 cor¬ 
responding to 14th January 1920 when 
delivery was to be taken by the defen¬ 
dants ; it 'appears that the defendants 
neither paid the balance of th.e price- nor 
took delivery on the due date though 
they were repeatedly asked to do so. The 
plaintiffs thereupon re-sold the kotha at 
the defendants' risk which resulted in i a 
loss of Es. 670-15-9. The plaintiffs have 
now brought this suit for the recovery 
of this loss from the defendants together 
with interest at the rate of Ke. 1-9-0 per 
cent, per annum. 

The defendants plead that the plaintiffs 
as commission agents had no right to re¬ 
sell the kotha without their consent and 
that their (the plaintiffs') right only 
extended to keep the goods in their posses¬ 
sion till their lien was satisfied. They 
further plead that the sale being illegal 
the plaintiffs have no cause of action to 
maintain the suit. 

Both the Courts below have con¬ 
currently found that the kotha had been 
purchased by the defendants through the 
agency of the plaintiffs and that the 
relation of buyer and seller did not exist 
between the parties. They further held 
that the plaintiff’s as commission agents 
had no power to re-sell, and as a result of 
this finding have dismissed the suit. 

In the second appeal it is again urged 
by Mr. Fakir Ohand that the kotha had 
been sold by the plaintiffs to the defen¬ 
dants and that both the Courts below have 
erred in holding otherwise. It is pointed 
out that no commission was charged by the 
plaintiffs at the time of the purchase of the 
kotha and it is urged that this fact clearly 
indicates that the plaintiffs wei'e not 
acting as commission agents for the 
defendants but that the parties stood in 
the relation of buyer and seller to each 
other. This question, however, has been 
fully considered by the learned Judge of 
the Court below and his finding is that 
the contention of the plaintiffs that they 
were the sellers and not acting as com¬ 
mission agents on behalf of the defend¬ 
ants has not been established. This 
finding, in my opinion, is clearly« a find¬ 
ing of fact and cannot be impugned in 

second appeal. j • 

The nutin question to be considejreu is 

whether the plaintiffs as commission 
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agents had or had not the right to ro-sell' 
the goods when the balance of the price, 
had not been imid on the due date. The 
law on the subject is contained in S. 221 
of the Indian Contract Act. That section- 
provides that in the absence of a ^outract 
to the contrary the agent is entitled to 
retain goods and other property, moveable 
or immovable, of the principal received 
-by him until the amount due to liimself 
for commission, disbursement and services 
in respect of the same has been ])aid, or 
accounted for to him. It will be observed 
that under this section the rights con¬ 
ferred upon an agent \vho has a lien on 
the iirincipal’s property are of a very 
limited nature and seem to bo confined 
to the mere light of retainer which may 
be used as a defence to any action for 
the recovery of the property brought 
against him or as a matter of title to 
re-claira the property by action, if he| 
has been unlawfully disiiossessed of it. 
The case would, of course, be different 
if tlioi'e is a contract between the parties 
to the contrary. In the present case no 
such contract between the parties has 
been proved and no authority has been 
cited by Mr. Fakir Chand in support of 
his contention that the party entitled to 
a lien can ordinarily sell or dispose of 
the propeit^- without the consent of the 
owner in order to satisfy his lien. Article 
76 in l^owstead on Agency to which 
reference was made at the time of -argu¬ 
ments does not, in my opinion, support 
the j)laintittV contention in any way 
wliatever. According to that article if 
an agent purchases goods on behalf of 
his principal and becomes personally 
liable for the price of those goods, the 
property in the goods as between the 
principal and agent vests in the agent 
and does not pass to the principal until 
he pays for the goods. If the property 
in the goods does not pass to the principal 
until the goods have been paid for, I do 
not see how the agent, even as an unpaid 
seller, can re-sell on behalf of his prin¬ 
cipal. Under S. 107 of the Indian Contract 
Act, an unpaid seller has a right of re¬ 
sale on the buyer’s failure to perform 
his part of the contract only if the pro¬ 
perty in the goods had passed to the pm- 
chaser ; and where property is not so 
passed, the vendor is not entitled to sue 
to recover loss incurred on re-sale, but 
can only sue the purchaser for damages 
for breach of contract : vide Yule & Co. 
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V. (I), CUve ffut^ yiills 

Co. ^td, V. Ehrahim Arab (*2). I am 
supported in this view also by an un¬ 
published judgment of this Court m the 
case of Harbhajan Singh v. GhasUa Mai 
<Oivil Appeal No. 1264 of 1918) in which 
it was held that an agent, who has bought 
goods for a principal with his own money, 
5oes not stand to the princii>al in the 
position of an unpaid seller and has, there- 
fore, no right to re-sell. In this view of 
the law the decision arrived at by the 
learned Judges of the Courts i>elow ^ is 
.correct and the api>eal must necessarily 

fail. , , ... 

I accordingly dismiss the appeal with 


costs. 


Appeal diiinbi$se<2. 


Il) Clft97] 21 Cal. 124=1 C. W. N. 71. 
(2) [JIB07] 24 Cal. 177. 
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Audul Raoof and .\di')ISOn, JJ. 

Punjab Conime.rcial Su^^dicate and 
nnothei —Plaintiffs—Appellants. 

V. 

Panjab Co-operative Banh^ hi mitedy 
\in liquidation) and others Defendants 
Bespo nrten hs. 

First Api>eal No. 2546 of 1921, Decided 
■on 4th July 1925. from tiio decree of the 
Senior Suh-J., Rawalpindi, D/- 2nd July 

1921. 

(a) ClvU r. C.yO. 6. li, Fraud—Particulars 

he oilegt'd. 

When fraud is charged ugaiiiKt the, defendants. 
It is an acknowledged rule of pleading th.at the 
plaintiff niU'^c set forth the particulars of the 
Iraud which ho alleges-: 15 CaK 533 (P. (\), TU\f. 

[P. 98 O. 2] 

(5) Decree—Setting addv — Kx-parte decree 
ba^ed Oil fdl^e claim or perjured evidence, cannot be 
set aside ictlhout fraud. 

An ox-i)arn‘ decree cannot be roopeaed except 
ou the ground of fraud as an oxtrinsio collateral 
Tact vitiating the procceditigs in which the decree 
was obtained and it is nob sufficient to allege that 
■it was obtained ou a false claim. Even if an ex 
parte decree is obtained on perjured evidence, it 
cannot 1)3 set aside on that ground : 43 d/o^. 381, 

^irpl. CP- C. 2] 

Nand Lai and AmolaJ; Bun —^for Ap¬ 
pellants. 

M,. S. Bhaqat and Aviar Math Chopra 
—for Respondents. 

Addison, J. —-On the 4th October 1917 
*the Punjab Co-operative Bank in liquida¬ 


tion filed a suit for Rs. 27,9-50-15-9 
against Baldeo Das and his thi*ee brothers? 
It was alleged that the defendant.^ and 
their father, Kishan Chand, who died 
about 1909, constituted a joint Hindu 
family, which also carried on contract 
work and a brick kiln business under the 
name of Kishan Chand and Sons. On rhe 
father’s death the eldest son, B.aldeo 
Das, became the manager of the joint 
family and the business carried on by it, 
and in that capacity executed, on the 11th 
October 1911, two promissory note^ in 
favour of the plaintiff Bank, one for 
Rs. 16,300, with interest at 9 per cent, 
per annum, and one for Rs. 3,700, with 
interest at 11 annas per cent, per mensem; 
and for the second promissory note 
(paragraph 4 of the plaint) deposited two 
sale-deeds of land by way of equitable 
mortgage. In paragraph 10 of the plaint, 
however, it was prayed that a decree for 
the full sum claimed should be passed 
against the mortgaged property as well as 
against the other property of the defen¬ 
dants and against them personally. There 
was thus a contradiction between the two 

i ^ 

paragraphs of the plaint, quoted above, 
in one place the allegation being that 
there was an equitable mortgage of land 
only as regards the second and smaller 
promissory note, while at the end tlie 
claim was that the total amount sued lor 
should be a charge on the land in ques¬ 
tion. During the pendency of the suit, 
Thakar Das, who used to be the manager 
of the Bank before it went into liquida¬ 
tion, was examined as P. W. 3 on the 7th 
March 1918. He deiK)sed that the title- 
deeds were handed over to the Bank v.’]ien 
Rs. 2,000 were given to Baldeo Da^, on 
the 21st October 1908, long before the 
promissoi'y notes were taken. Ab that 
time the total advances made amounted 
to Rs. 12,200. He further said that the 
title-deeds were to be security for the 
whole loan advanced. The words * up 
to date ” ill the English record after 
advanced ** do not occur in the verna¬ 
cular record. The i)roceedings wei*e ex 
parte throughout against Baldeo D.as. 
but the suit was contested by his three 
brothers, who finallv entered into a com- 
promise with the plaintiff Bank on the 
7feh Axe'll 1919. By this compromise 
the Bank gave up its claim against the 
three brothers while the brothers admit¬ 
ted that the decretal amount would be 
a eharge on the 17 kanals 4 marlas of 
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laud in question which was Btldeo Das's 
soU-aoquired property and which was 
under equitable mortgage with the Bank 
and that his other self-acquired property 
including his shares in the plaintiff Bank 
and his one-fourth share of the ancestral 
property would also be liable. As against 
•this, the plaintiff Bank admitted that the 
three brothers were not joint with Baldeo 
Das, and that their shares in the ances¬ 
tral property would * therefore not be 
liable and that the euit. as against them 
should be dismissed. After this com¬ 
promise, a decree was passed ex pirbe 
against Baideo Das, and by that ■ decree 
a charge was created on tlie land in ques¬ 
tion. As the presumption was that all 
four brothers were joint, it is obvious that 
prima facie the compromise was to the 
advantage of all the pirties. 

In the moiutime. the Punjab Commer¬ 
cial Syndicate and Krishan Lai filed a 
suit on the 6th May 191S against Baideo 
Das and hia three brothers for F s. 27,000. 
The dealings in this case also had been 
by Baldoo Das who did not appear, but 
the suit was contested by his threo 
brothers. The Syndicate compromised 
with, them on the 18th July 1919 in 
exactly similar terms to those entered 
into by them with the Punjab Co-opera¬ 
tive Bank except that there was no 
charge upon any land, as thdre was no 
mortgage. The three brothers admitted 
. that Baideo Das's one-fourth share of the 
I ancestral property .and his self-acquired 
property should be liable, while a list of 
the known ancestral iiroperby was given. 
In return for this the Syndicafe released 
the three brothers and their shares of the 
ancestral property from liability and ob¬ 
tained an ex parte decree against Baideo 
Das only. 

Then, on the 24th February 1920, the 
above-named Syndicate and Krishan Lxl 
sued the above-named Bank along with 
Baideo Dxs and his three brothers for 
a declaration that the words “ against 
the land mortgaged measuring about 17 
kanals” in the decree obtained by the 
Bank in accordance with the compromise 

of the 7th April 1919 should not affect 
the Syndicate, that was to say, that the 
said land . was nob mortgaged with the 
Bank for the amount of their decree, and 
. that the Syndicate could also execute its 
decree against the said land. It 
< umutipned in .tbe . plaint that accor^ng 
to paragraph 4 of the Bank s plaint (as 
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already describe!) it was only alleged 
that there was an equitable mortgage of 
the land as regards the smaller promis¬ 
sory note of Rs. 3,700, but it was not 
mentioned that in paragraph 10 of the 
Bank’s plaint it was prayed that the 
whole sum sued , for should bo a charge 
on the land. After alluding to the com- 
.promise of the 7th April 1919, it was 
stated that in. accordance with it the 
Bank by fraud- obtained a decree for 
Rs. 27,950-15-9 against Baideo Das on 
tbe condition that he should be personally 
liable, and that the decretal amount 
should form a charge on the land in 
question. In this way the other defen¬ 
dants, that is, Baideo Das’s brothers, 
got themselves absolved from liability, 
while in reality the land xvas not rqorb- 
gaged with the Bank and neither the 
wiiole amount claimed nor any part of it 
w'as a charge on the land. It w'as further 
alleged that Baideo Das’s brothers entered 
into a compromise affecting their brother 
to which he w*as nob a party, and inserted 
therein conditions affecting him w'hereas 
they had no pow-er to make a compromise 
encumbering the land in question. The 
plaintiff Syndicate, therefore, claimed 
that, 'they, as decree-holders, were also 
entitled to execute their decree against 
this land. These are the only allegations 
in the plaint. This suit has been dis¬ 
missed, and it is an appeal flom its dis¬ 
missal, which, is now before us. 

The defendant Bank raised . several 
prelirninary questions and also pleaded 
that there was no fraud, as the land was 
mortgaged with them for the debt due to 
the Bank. The plaintiff Syndicate in 
their replication stated that they could 
bring the suit as they suffered under tho 
decree in question and that they had a 
cause of action because the Bank had ob¬ 
tained thoir decree by fraud and collusion. 
No attempt was made further to define 
what-the fraud and collusion was. 

The 'Senior Subordinate Judge, who 
tried tho case, held inter alia that, as the 
money realized by the sale of the disputed 
land w'as lying in Court, a suit for mere 
declaration lay because the eft’oet of a 
decree, if given,' would be to allow the 
Syndicate a > rateable distribution in the 
' net assets ; that S. 73, Civil Proce¬ 
dure‘Code, did not bar the suit ; and that 
the decree which was attacked could only 
‘be avoided if therel>ad been a fraud : (a) 
seither upon tho Court ; or (b) upon the 
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defendants in that case in the conduct of 
the proceedings as an extrinsic collateral 
act; or (c) unless there had been fraudu* 
lent collusion directed against the alleged 
iniured creditor. 

On the issues of the merits he held 
that the fraud alleged in the pleadings 
was that no land was in reality hypothe* 
cated with the Bank and that the defen¬ 
dants other than Baldeo Das who was 
absent colluded with the Bank to charge 
the land in order to extricate themselves 
from liability. He further held that 
there was no fraudulent collusion of this 
nature and that, in any case, if Baldeo 
Das’s brothers did agree to the charge on 
the land in consideration of the claim 
being given up against them, this would 
not give the plaintiff Syndicate a cause 
of action, as it was necessary for them to 
show that the fraud was directed against 
them. He also held that there was no 
allegation in the pleadings that any fraud 
was directed against the plaintiff Syndi¬ 
cate and that if there had been, there was 
no evidence to support it. Lastly he 
held that it was not alleged in the plaint 
that there was any fraud on the Court, 
and that, in any case, no fraud upon the 
- Court had been made out. 

The grounds of appeal are somewhat 
diffuse. Grounds 1,5 8, 9, 10, 11 and 
12 are of a general nature and require no 
discussion. In Ground 13 it was prayed 
that the distribution of the proceeds of 
the sale of the land should be stayed 
Iiending the decision of the appeal. This 
was not done so that the money must 
have been paid to the Bank. The other 
grounds taken amount to this i (1) that 
there was a fraud upon the Court [ground 
No 2 (a)] ; and (2) that there was a fraud 
directed against the plaintiff-appellants 
[ground 2 (b)] , in that the compromise 
was designed with intent to defeat their 
claim [ground 2 (o)], their suit being then 
pending [ground 7] ; while grounds (3). 
(4) and (6) go on to state that none of the 
land in suit was mortgaged by Baldeo 
Das with the Bank and that paragraph (4) 
of the Bank*s plaint showed that in any 
case the hypothecation was only as 
regards the promissory note of Rs. 3,700, 
and that the decree was (therefore) ob-. 
tained by fraud by the Bank in collusion 
with Bildeo Das’s brothers^ 

It has been held by their Lordships of 
<tho Privy Council in Gxinga Narain 


Co-Operative Bank (Addison, J.) 1926 

Gupta V. TiUickram Chowdhry (l) 
that when fraud is charged against, 
the defendants, it is an acknow¬ 
ledged rule of pleading that the plaintiff 
must set forth the particulars of the 
fraud which he alleges. Now in the 
present case, if the pleadings are looked 
at, the only fraud alleged is that Baldeo 
Das’s brothers and the Bank colluded 
together to obtain for the Bank a charge 
upon the disputed land which in reality 
was not mortgaged with them, this 
having been done in order that the 
brothers should escape liability. This 
is the best possible statement of the 
appellants’ case. There is no allegation 
that there was a fraud upon the Court or 
directed towards the Syndicate though 
it is noted in the pleadings that the 
Syndicate was adversely affected by the 
decree in question but nothing more, and 
that they for this reason had a cause of 
action. We would,, therefore, hold that 
the appellants cannot be allowed to go 
beyond their own statement of their case, 
though, as we have heard appellants' 
counsel on all the grounds of appeal, we 
think it will be the best course to record 
our findings on all the points raised. 

The case for the appellants, therefore, 
was that the Bank obtained their 
ex parte decree with a charge on the 
disputed land against Baldeo Das by 
fraud in that, in reality, the land was 
not mortgaged with the Bank, but Baldeo 
Das’s brothers admitted that it was 
mortgaged and that it was their brother’s- 
self-acquired property in return for the 
Bank’s releasing them from liability as 
members of a joint Hindu family with 
him. In order to establish their case^ 
the appellants relied on the record of 
the previous case and examined two 
witnesses. The first witness was Lajput 
Rai, one of Baldeo DaVs brothers. He 
denied that there was any talk at the 
time of the compromise to the effect 
that the decree should be made a charge 
on the disputed land in case other 
creditors should step in. It was not 
even mentioned at that time that there 
were other creditors. Though he and 
his two brothers, who contested the suit 
with him, disputed the hypothecation 
in their written statement, they admitted 
it later, he explained, when the sale deeds 
were produced by the Bank and Thakar 

"(I) [1888] 15 Cal. 633=15 L A. lig=:6 Sar. 168 
' (P.C.). 
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Das made his statement as a witness. 
The second witness knew nothing about 
the transaction. No further attempt was 
made to prove that the land in question 
was not hypothecated with the Bank or 
what the fraud was. The api^llants* 
oral evidence was thus in favour of the 
Bank and against the appellants, what* 
ever the fraud alleged be considered to 
be. This leaves to be considered only 
the circumstances. In connexion with 
them appellants" counsel laid great stress 
on para. 4 of the Bank’s plaint, and the 
fact that the Syndicate’s suit was then 
pending. He also commented at great 
length on the statement of Thakar Das, 
P. W. 3, in the Bank’s suit, and stated 
that it was not sufficient to enable the 
Court to pass an ox parte decree in favour 
of the Bank against Baldeo Das. All 
this, however, amounts to little or 
nothing. At the time the Bank’s suit 
was filed, it was in liquidation and its 
officials were dispersed. This might 
easily account for the statement in 
para. 4 of its plaint, which was con¬ 
tradicted by para. 10. The compro¬ 
mise in question might well have been 
entered into by the Bank and Baldeo 
Das’s brothers, even if there had been 
no other creditor. There was a presump¬ 
tion against the brothers that they were 
joinf with Baldeo Das. At the same time 
the contest was delaying the Bank from 
realizing its debt. The brothers had seen 
that the title-deeds were produced by 
the Bank and they had heard the state¬ 
ment of Thakar Das, who used to be its 
manager, to the effect that the title- 
deeds were deposited as a cover for the 
whole loan irC 1908- It was thus quite 
reasonable on their part to admit that 
the land in dispute was the self-acquired 
property of Baldeo Das and was mort¬ 
gaged with the Bank and that they had 
no concern with it, in return for the 
Bank giving up its claim against them. 
The Bank gained even more than that, 
for the brothers also admitted that Baldeo 
Das had a one-fourth share in the joint 
ancestral property and that the shares 
of the Bank held by him were his 
self-acquired property and not fan^ily 
property. In this way the brothers were 
estopping themselves from denying these 
facts in the subsequent execution pro¬ 
ceedings. Prom these circumstances, 
combined with the fact that the appel¬ 
lants have not even tried to establish 


that there was not an equitable mortgage 
with the Bank, it is impossible to draw 
the deduction that the Bank and the 
brothers of Baldeo Das colluded together 
to defraud Baldeo Das or to obtain a 
fraudulent charge on the disputed land 
for the Bank. There was an eminently 
reasonable compromise entex'ed into bet¬ 
ween them, and thereafter the Court, 
with the record and the evidence before 
it, passed the ex'parte decree in question 
against Baldeo Das and, on the basis of 
the compromise, dismissed the suit against 
his brothers. The mere fact that the 
appellants’ suit was pending, does not 
make such a fair compromise appear 
even suspicious. As the alleged fraud 
was not established the suit was properly 
dismissed on this ground alone. 

We would go further and hold that 
the present suit did not lie on the allega¬ 
tion of fraud made. It has been held 
in Maharani Janki Kuer v. Makabir 
Singk (2) that an ex parte decree cannot 
be re-opened except on the ground of 
fraud as an extrinsic collateral fact 
vitiating the proceedings in which the 
decree was obtained and it is not 
sufficient to allege that it was obtained 
on a false claim. Even if an ex parte 
decree is obtained on perjured evidence, 
it cannot be set aside on that ground : 
Kripzsindhu, Panigraki v. Nandic Ckaran 
Panigrahi (3). The following passage 
from Venkatarama Aiyar” v. Tke South 
Indian Bank Limited (4) may be quoted 
in extenso : 

The passages relied upon in tlie books 
referred to lay stress on the fact that 
a fraud practised on the debtor is not 
itself any ground for interference by 
third parties. The defendant holds a 
decree which finally determines that 
the relation of creditor and debtor exists 
between him and his judgment debtor 
and which is conclusive as to the amount 
of the debt as between the parties (and 
in the present case, as to there being a 
charge on the land). The plain¬ 

tiffs have failed to establish fraud or 
collusion against themselves. In these 
circumstances I think the principle of 
the decision above referred to applies 
and the plaintiffs are not entitled to 

(2) [1920 58 1. O. 317. 

(3) [1919] 1 P. li. T. 206. 

(4) [1919] 43 Mad. 881=38 M. L. J. 108=27 

M. L. T. 66= (1920) M. W. N. 92=11 

li. W. 81. 
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attack the decree by showing that it is 
not based on a real debt/ 

It follows from this that it was 
necessary for the appellants to allege that 
there was collusion directed against 
themselves and this they did not do. 
Their suit failed on this ground also. 

Even if it be taken that the allegations 
in the pleadings amount to an averment 
of fraud directed against the appellants, 
it is obvious from the above discussion 
that there is no evidence of any such 
fraud or collusion. It is unnecessary 
to go over the same ground again as it 
has been shown that the compromise 
complained of would have been a fair and 
x*easonable compromise as between the 
Bank and Baldeo Das’s brothers, even 
if the appellants' suit had not then been 
pending. The burden was therefore 
heavy upon the appellants to establish 
that it was the result of collusion to 
injure them. The evidence led by the 
appellants did not help them. It has 
not been shown that the land was in fact 
not hypothecated with the Bank, It does 
not afifect the case that the result was 
.detrimental to the present appellants, 

■ though it must be noted that there is 
no evidence on the i*ecord to show that 
it was deti'imontal to their interests and 
that they could not execute their decree 
in full otherwise. Fraud and collusion 
against the appellants were not- alleged 
nor have they been made out. 

Obviously there was no fraud on the 
Court. That also was not alleged in the 
pleadings. The ex-parte decree against 
Baldeo Das was passed on evidence. It 
would not matter if that evidence was 
insufficient, or if the decree was obtained 
on perjured evidence. Before the decree 
could be vacated, it w’ould have to bo 
established that it was the result of 
collusion and fraud directed against the 
appellants. As to this there is neither 
direct nor indirect evidence. 

We dismiss the appeal \vibh costs. 
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Harrison and Zafar Adi, JJ. 

{Mahant) Basant Das —Defendant—Ap¬ 
pellant. 

V. 

Hem Shigh and others —-Plaintiffs De¬ 
fendants—Respondents. 

First Appeal No. 559 of 1923, Decided 
on 23rd December 1925, from decree of 
the Senior Sub.-»T., Lahore, D/- 7th 
March 1923. 

(a) IFords —Stlih a^vd Singh—Terms are not 
interchangeable. 

“ Sikh *’ and Singh ** are not interchangeable 
terms, though the word “ Sikh ” is now-a-days 
commonly used for Singh. [P 102 C 1] 

(61 Civil P. C., S. 92— Polloxccrs of Guru 
Gohlnd Singh, t. e., Sikhs, have no right to sue, in 
respect of Udasl Dera. 

Udasis constitute a separate sect of schismatics 
from the religion founded by Nannk. They are 
Hindus as well as Sikhs. Their mode of lifo. 
ritual and religious observances are materially 
different from those of the followers of Guru 
Gobir.d Singh ; and therefore, such followers of 
Guru Gobiud Singh, as do not profess to be . 
Hindus, have no such interest in an Udasi shrine 
as is contemplated by S. 92, and are therefore not 
comx>eteut to maintain a suit under that section 
in respect of an Udasi shrine. [P 106 O 1] 

^ (c) Civil P. C., S. 92—Suit for change of 
management of a religious endoxoment^-^Kot the 
vlexDS of majority of persons entitled to sue h.tt tlte 
original purposes of trust must be looked to. , 

The identity of a religious community described 
as a Church consists in the identity of its doc- 
trinesj creeds, obbfessions. formulitries aiid texts. 
The bond of union of a religious association may 
contain a power in some recognized body to con¬ 
trol. alter or modify the tenets or principles at 
one time professed by the nssociatioi>, but exis¬ 
tence of such power must be proved. Although 
any man having a right to worship cau bring a 
suit under S. 92, the right to* worship* connotes 
the profession by the would-be worshipper -of the 
religion practised iu the place of worship, and 
even though the views of the majority of the 
worshippers may change and develop to such an 
extent that they may wish to alter and even to 
make n radical change iu the form of worship, 
they have no right to do so. and the minority, 
however small, which adheres to the original 
practice^, retains the control and possession of 
the place of worship and its endowments. No 
question of the majority of persons can affect the 
question but the original purposes of the trust 
must be the guide. A. I. JR. 1925 Lalu 189 (2). 
Itef. (TP 107 C 2, P 108 C 1] 

Gokul Chand Narang and Durga Dass 
—for Appellants. 

Moti Sagar, i?. B. Shonkat Bai and 
Dyal Das —for Respondents. 

V 

Zafar Ali, J. —This first appeal arises 
out of a stlifc instituted with the sanction 
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of the Collector of Lahore for the 
xnoval of the defendant Basant Das from 
the office of the mahant of shrine of Bhai 
Pirtha situate in the village Manak, and 
for the appointment of a committee to 
take possession of the shi in*' and its pro¬ 
perty and to manage iuS atiairs. Basant 
Das is a sadhu of the well known Udasi 
order founded by Sri Chand son of Guru 
Nanak while the plaintiff3» eight in 
number^are all Singhs, i. e., followers of 
Guru Gotind Singh. These eight plain- 
titfs do not come from one place ; one 
belongs to the village Bhai Ket, one to 
Lahore, five to village Araian, and only 
one to the village Manak. The origin and 
genesis of the litigation lies in the recent 
extensive quickening amongst Sikhs of 
this Province which engendered a well* 
organized movement fpr taking pos®essioji 
of all temples or shrines to which ' the 
term. *'Gurdwara” in addition to or as an 
alternative for **Ddasi Dera” had been 
applied. This movement was directed by 
a representative body called, the- Shro- 
mani Gur^wara Prabandhak Committee 
which had under its control a number of 
Jathas or bands of Akali Sikhs and these 
Jathas under the guidance of the. com¬ 
mittee began to take forcible possession 
of Udasi temples and to oust their Udasi 
mahants. To oppose this aggressive move¬ 
ment the Udasi mahants also foi’med a 
committee which they designated the 
Udasi Maha Mandal, and Basant Das de¬ 
fendant who was presumably an influen¬ 
tial mahant was appointed Secretary of 
the said Maha Mandal. He thus drew the 
attention of the Akalis towards himself 
and a Jatha took possession of his temple 
on the *6thMaTch 1921 arid'turned him out. 
For this act of lawlessness twenty mem¬ 
bers of the Jatha were tried and convic¬ 
ted of dacoity and house-breaking and 
sentenced under Ss. 395 and •452 of the 
Indian. Penal Code to various terms of 
imprisonment in September 1921. The 
present suit was filed on the 1st Decem¬ 
ber 1921, and it appears that some of the 
plaintiffs are near relations of the men 
involved in the criminal case. For inst¬ 
ance, Kahan Singh. Plaintiff No. 4 of the 
village Araian, is a brother of one of the 
convicts, namely, Wadhawa Singh of the 
same village, and Puran Singh, Plaintiff 
No. 7, is a son of the said Wadhawa 
Singh. Lai Singh, Plaintiff No. 5, was 
Accused No. 24 in that ca'^e. 

The grounds on which the jdaintiffs 


seek dismissal of the defendant from this 
office are given in paragraph 3 of their 
plaint and are briefly as below : 

Before the defendant was apiwinted 
mahant in Sambat 19n4 (corresponding 
to May 1907) lie liad executed an agree¬ 
ment that he will give up his wife and 
children and will revert to single life; but 
in contravention of that agreement he is 
keeping his wife with him and begetting 
childi-en. According to the custom of 
the institution, the mahant is bound to 
observe celibacy. Further the defendant 
has been making use of the wakf property 
as if it was his own and has willed it to 
his son Ram Parshad who is a minor. He 
misappropriates the income and omits to 
apply it to the legitimate customary 
purposes, as for example, keeping a free 
kitchen and feeding sa'dlnis ; moveover, he 
is a bad character and drunkard.” 

The defendant denied the charges 
against his character, etc., and pleaded 
that subsequent to his appointment he 
was allowed by the Bhek (council of 
Udasi mahants) which had appointed 
him to keep with him liis wife and 
children, that it was not absolutely 
necessary for a mahant to remain single, 
and that it was with the approval of the 
Bhek that he appointed his son his suc¬ 
cessor. He also ideaded that the property 
was not wakf but witlidrew this plea 
at the end of the trial. His main conten¬ 
tion, however, was that the shrine of Bhai 
Prifchi being an Udasi Dera and not a 
Sikh Gurdwara, the plaintiffs, who were 
Singhs, had no interest in it and no right 
to interfere wifch its management and 
they had therefore no locus standi to sue 
for his removal and for the appointment 
of a committee of management. It is 
not denied that according to custom the 
mahant of an Udasi shrine is appointed 
by the Bhek, that Basant Das was appoin¬ 
ted by that-body and that the office had 
always devolved on a chela of the late 
mahant. 

The trial Court (Senior Subor^nate 
Judge of Lahore) found that the plaintiffs 
were entitled to worship in the shrine 
and so bad such interest therein as is 
contemplated by S, ^2 of the Civil Pro¬ 
cedure Code. But with regard to the 
character of the shrine he came to the 
conclusion that it was an Udasi institu¬ 
tion and that its management could not 
be entrusted to a committee of Sikhs. He 
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held further that the defendant had not 
been discharging his duties properly and 
was not a fit person to continue in his 
office, and after taking the opinion of 
some Udasi mahants, he appointed one 
Dyal Dass to that office and dismissed 
the defendant. 

In the light of evidence that is before 
U3 almost every important conclusion 
arrived at by the Court below appears to 
us to be untenable. 

The two vital questions in the case 
which were init in issue were : 

(1) Ax*e the plaintiffs so interested in 
the institution as to have a locus standi 
to sue ? 

( 2 ) What is the origin and nature of 
the institution ? 

It is unreservedly stated that the plain" 
tiff's are not Hindus and in contradistinc" 
tion to Hindus are Singhs or Sikhs. But 
Mr. Moti Sagar, who appears for the new 
mahant appointed by the Court below, 
maintains that Udasis are also Sikhs. 
Even if they are, they are cot Singhs or 
followers of Guru Gobind Singh. ‘ Sikh” 
and “Singh” are not interchangeable 
terms, though the word “Sikh” is nowa¬ 
days commonly used for “Singh,” and Sikh 
‘means “disciple,” and the followers of all 
the Gurus were called “Sikhs.” Gobind 
Singh initiated or according to Trumpp , 
renovated the rite called Pahul (baptism 
by the dagger and sweetened water) and 
he gave the epithet of “Singh” to every 
person to whom he administered the 
Pahul. He received the Pahul himself 
also and changed his name from Gobind 
Rai to Gobind Singh. He thus converted 
Sikhs into Singhs, and he enjoined every 
Singh to keep five kakkas, i. e., to have 
always on his person tho following 
five things which commence with the let¬ 
ter kakka (k), viz., kes (long hair), a 
comb, a kara (bangle), a kirpan (sword) 
and a {kachh) shorts. Nanak condemned 
* the exaggerated observance of caste and 
received all men as his disciples without 
any regard to caste, but he did not at¬ 
tempt to abolish it and married his own 
children within his Khatri caste. Gobind 
Singh, on the other hand, abolished caste 
altogether and admitted untouchables also 
into the pale of Singhis. Further he 
abolished Kiria Shradh and all other rites 
and ceremonies of Hindu origin and stri¬ 
ctly prohibited the adoration of samadlxs 
(tombs of saints) and rejected the autho¬ 
rity of Vedas, Purans and Shastras. In 
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the hymn that he composed on his fune¬ 
ral pyre he S'aid : * The Smritii the 

Shastras and the Vedas all teach many 
modifications. I did not recognize one 
(of them).” Such being the innovations in¬ 
troduced by Govind Singh in the religion 
of Nanak, the plaintiffs, who are his fol¬ 
lowers say that they are not Hindus and it 
follovrs that they cannot claim a direct 
interest in or power of control over a 
temple or shrine which is in ingpption a 
Hindu institution and where Hindu idols 
and deities are worshipped, Samadhs are 
adored and Hindu scriptures are held in 
respect as revealed or inspired books and 
are recited as such. But before adjiidglhg 
the character of the shrine in suit we 
pass on to the question whether Udasis are 
Sikhs or “Singhs” as alleged by the plain¬ 
tiffs or Sanatan Dharmi (orthodox) Hindu 
as pleaded by the defendant. The plain¬ 
tiffs’ theory is that Sri Chard, the founder 
of the Udasi order was himself a» Sikh or 
disciple of his father Nanak and that 
Udasis are neither Hindus nor constitute 
a separate sect but are Sikhs of an ascetic 
order which sprang from among the fol¬ 
lowers of Nanak. In this connexion we 
observe that all the Gurus, with the ex¬ 
ception of the last, remained within the 
pale of Hinduism so much so that each 
emixloyed a Brahman as a family priest. 
Trumpp in his sketch of the religion of 
Sikhs says: “The dignity of the Brahmans 
as family priests etc, was likewise left 
untouched and of nearly all the Gurus it 
is reported that they had their family 
priests though the teaching of the Brah¬ 
mans aa, well as the authority of the 
Vedas and Purans is often repi'oved. It 
was the last Guru Gobind Singh who 
positively prohibited the employment of 
Brahmans in any capacity and introduced 
a new ritual party taken from the 
Granth and partly from his own composi¬ 
tions” (Trumpp’s Introduction to his 
translation of the Adi Granth, page cxii). 

"Where a Brahman was employed as a 
family priest, it is natural that all rites 
and ceremonies at birth, death, or mar¬ 
riage were performed in accordance with 
Hindu religion. Nanak himself performed 
the Sharadh of his deceased father 
(Trumpp, page • Ixvv), and “he remained 
a thorough Hindu according to all his 
views.” (Trumpp page ci). Gobind Singh 
had in his youth a special votary ^ of the 
Hindu goddess Durga and at the instance 
of Brahmans ho in his early life out off 
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the head of a disoiple and offered ifc to 
the goddess (Truinpp, page xo). All this 
very clearly indicates that Nanak as well 
as the Gums that succeeded him, exce])t 
the last, were Hindus. Sri Chand and his 
followers also though Sikhs could not be 
^inything but Hindus. Gobind Singh re* 
TiouDced Hinduism and rejected every* 
thing that smacked of it. 

Further' it is clear that Sri Chand 
founded the Udasi o^er in opposition to 
the second Guru Angad. Nanak disowned 
his sons as they were disobedient. He 
said to his wife : *‘Sri Chand and Lakhmi 
Dass are thy sons. Lahina (Angad), who 
obeys me, is my son.” The Guru’s wife 
■duly admonished her sons, giving them 
hope at the same time “that if they obeyed 
their father’s order, one of them might be 
found fit to succeed him. The mother’s 
words were addressed to deaf ears, for 
the sons in no wise showed filial afFec* 
tion or obedience”. (The Sikh religion by 
Maoaulifie, Volume 11, page 11). Tn the 
Introduction to his book (page Ixxix, bot 
ijom) M vcauliffe says: “There were three 
great schism of the Sikh religion. The 
Schismatics were known as the Udasis, the 
Alinas, and the Handalis. The fir?t 
schism of the Sikhs began immediately 
after the demise of Guru Nanak. Some 
of his followers adopted Sri Chand, his 
«lder son, as his successor and repudiated 
the nomination of Guru Angad. The fol¬ 
lowers of Sri Chand were termed Udasi 
or solitary and they now constitute a large 
body of devout and earnest men. 

Thus the Udasis formed a rival sect 
and Sri Chand kept aloof from Guru 
Angad and his successor Amar Das and 
did not recognize and follow them as 
Gurus. GurU( Amar Das excommunicated 
Udasis because they refused to submit to 
his authority. The Udasis were thus cub 
off from the Sikhs. 

Sri Chand lived to a-very advanced age 
and no less than five Gurus succeeded 
Nanak and passed away one after the 
other during Sri Chand s lifetime. By 
the laiise of time the bitterness that on* 
flinallv existed between the heads of the 
two sects disappeared and friendly rela¬ 
tions were established when t\i^ later 
Gurus showed respect and regard for the 
old son of Nanak. Sri Chand and his 
disciples, however, remained sepa* 

rate from the Gurus and their followers, 
the ritual and tenets of the former being 


different from those of the latter. V ® 
will state here briefly the points which 
discriminate the two sects. 

Udasis are ascetics, Sikhs are not. The 
Gurus were Ghristies, (house holders) and 
discouraged retirement from the world. 
Sri Chand renounced the world and re* 
mained single all his life. The general 
rule among his followers is to observe 
celibacy. Udasis wear ocre coloured do* 
thes. Sikhs do not. An Udasi may or may 
not keep kes (long hair). He is not en¬ 
joined to keep the five kakkas, nor do 
Udasis receive the Pahul. Cap and cord 
are their peculiar badges, but to wear a 
cap is for a Singh to seal bis iierdibion. 
Udasis observe Hindu rifcs and cere¬ 
monies ; the in-esent day Singhs do not. 
Udasis make a hall of the ashes of their 
Udasi Guru and that is the chief object 
of their worship, A ball of ashes is kept 
in the shrine in questibn also. Further 
they adore Samadhs and hold Hindu 
scriptures in respect ; the followers of 
Guru Gobind Sir^h condemn all this. 
Udasis and Sikhs are therefore poles 
asunder in their respective creeds and ob¬ 
servances. Udasis are within the pale of 
Hinduism ; Singhs are not. 

Macauliffe says ; “ There are two great 
divisions of Sikhs*Sahij Dharis and 
Singhs. The latter are they who accept 
the baptism inaugurated by Guru Govind 
Singh. All other Sikhs are called Sahij 
Dharis. The Sahij Dharis include the 
Udasis founded by Sri Chand. (Macau* 
liffe’s Sikh Religion, Volume 1 page 111). 
Thus according to Macaulifte also Udasis 
are nob Singhs. 

It is true that Udasis hold the Gurus 
in the highest respect and like all other 
Sikhs believe the Granth to be an inspired 
book, but by so doing they do not lose 
the distinctive characteristics of their 

order. . 

It may be observed here that there was 
no Granth in writing when the Udasi 
sect came into existence. The Granth 
was compiled for the first time by Arjan, 
the 5th Guru and it contains hymns com¬ 
posed by Gurus and others including t^ 
Mussalmans, viz. Kabir and Sheikh Earid, 
The pantheistic tenets propounded in 
the book are not altogether alien 
to the Hindu mind and religion. As 
the first nine Gurus and their fol¬ 
lowers did not cease to be Hindus 
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so Udasisdid not merge into Sikhs by ac¬ 
cepting the Granth as a divine book. 

It was argued that Udasis became Sikhs 
when a reconciliation took place between 
Sri Chand and Har Gobind the 6th Guru, 
and the former adopted a son of the lat¬ 
ter and made him his chela and succes¬ 
sor. Bub tho result of this adoption was 
that the Guiu's son became an Udasi and 
not that Sri Chand became a Sikh or 
disciple of the Guru. If relations between 
'•no heads of two sects became friendly 
I t ^'oe-^ not follow that the two sects h©- 
! amo one. \Ye therefor© com© to the 
.conclusion that Udasis constitute a sect 
■of their own quite distinct from the 
[orthodox Sikh the previous generations 
as well as fi*om the modern Singhs. 

Having cleared the ground so far wo 
proceed to determine the question whe¬ 
ther any of tho former mahants of the 
shrine were followers of Guru Gobind 
Singh. The Saint of the shrine, Bhai 
Prithi Sahib by name, is the spiritual 
ancestor of the defendant in the 11th 
degree, succession beiitg from Guru to 
Chels. Bhai Prithi was a Brahman and 
it was admitted before the learned Sub¬ 
ordinate Judge that he was a Sanatan 
Dharmi Hindu. This is denied before us, 
but there is nothing to indicate that .he 
was not an Udasi. He died in Samhat 
1789 (corresponding to 1744 a. d.) and was 
succeeded by his nephew Bhai Jagat 
Bhagat. The plaintiffs’ story is that 
Bhai Jagat Bhagat was a chela of Bhai 
Pheru and that the latter was a disciple 
of Guru Govind Singh. But even if it be 
conceded that Jagat Bhagat was a chela 
of Bhai Pheru and not Bhai Prithi, the 
plaintiffs fail to establish that Bhai Pheru 
was a disciple, of Gobind Singh. Bhai 
Pheru was employed as a tithe collector 
of masand by Har Eai, the 7th Guru, and 
continued to serve in that capacity, all his 
successors one after the other. Gobind 
Singh was so much pleased with his good 
work that he seated him by his side, gave 
him half his turban and conferred on him 
the title of Sangat Sahib Saehi Darhi. 
Prom this the learned Subordinate Judge 
drew the i' ference that ‘ Bhai Pheru must 
be regarded as a follower of Guru Gobind 
Singh.” But in the absence of any direct 
evidence and in the light of the circum¬ 
stances that neither Bhai Pheru nor 
Jagat Bhagat nor any one of his succes¬ 
sors added the epithet of “Singh” to his 
name, it is impossible to conclude from 
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the fact than Bhai Pheru was honoured 
by Gobind Singh in the way stated above 
that he received the Pahul and became a 
Singh of Gobind Singh: As some other 
masands were punished by Gobind Singh 
for bad work, Bhai Pheru was rewarded 
for his meritorious services. Beyond this 
nothing is known and wo find that it was- 
not established that Jagat Bhagat was a 
follower of Gobind Singh. On the other 
hand an historic inci^nt, which may be 
briefly related here, smiws that there was 
no love lost between the followers of 
Bhai Prithi and those of Gobind Sirgh. 

Among the followers of Bhai Prithi 
there were the two Khatri brothers Jaspat 
Bai and Lakhpat Rai who held high posts 
under the Mughal Governors of Lahore. 
An armed band of Singhs having mad© its 
appearance in Eminabad near Gujranwala 
with intent to plunder, the Governor sent 
a small detachment' of troops under 
Diwan Ja'spat Rai to disperse them, but 
the Singhs overpowered the Mughal 
troops and killed Jaspat Rii. When 
Lakhpat Rai'heard of his brother’s fate 
he vowed vengeance saying: “T^^e founder 
of Sikhism was undoubtedly a Khatri, but 
I shall not call myself a Khatri if I do 
not blot out its name from the page of 
existfnee.” He came out with a large 
army, defeated the Singhs and took lOOD 
of them as prisoners to Lahore where they 
were beheaded one by one. One of them 
was Tara Singh, an old companion of 
Guru Gobind Singh. This occurred in 
1746, i. e., about 39 years subsequently to 
the death of Gobind Sirgh (see Moham¬ 
mad Latif’s History of the Punjab, page 
213, and Dr. Gokvl Chand Narang’s trans¬ 
formation of Sikhism page 134). It is nob 
conceivable that Lakhpat Rai would have 
treated the follow’‘ers of Govind Singh.so 
mercilessly if there had been any spiri¬ 
tual relationship between his Guru and 
Gobind Singh. 

The next question is whether the shrine 
is an Udasi institution or Gurdwara. Fron> 
what the learned Subordinate Judge saw 
in it, it clearly appears to be the former. 
There are pictures of Hindu gods and god¬ 
desses on its walls and there were thakars 
lying on a wooden stool beside s the Granth 
Sahib. > The Samadhs (tombs) of all the 
mahants from Bhai Pheru downwards are 
also in the shrine. Tho learned Subordi" 
nate Judge says : “It mav also be true 
that some Hindu modes of worship like 
the ringing of bells and waving of lights 
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are adopted by Hindu visitors to the 
shrine.” With all these indications of 
the purposes for which the shrine is used 
it is impossible to hold that ‘it is a Gur- 
dwara. 

Further wo find that in all old Govern¬ 
ment documents the shrine was described 
as the Samadh or Dera of Bhai Prithi 
and nob as Gurdwara. In the statement 
of wills prepared in the settlement of 
1868 the then Mahanb is described as 
Gadi Isashin of the Samadh of Bhai 
Prithi Sahib. (See i>aper book, page 35). 
In the settlement Extra Tehsildar’s repoi'fc 
dated the 13th May 1892 the shrine is 
mentioned as Dera Bhai Prithi: (see paper- 
book page 37.) In the register of Jagirs, 
prepared at the settlement of 1915-16 it 
is mentioned as Dera : (see paper-book 
pages 58 to 60, column 6). One of its 
former Mabants viz , SobhaJiam, executed > 
and registered a will to nominate his 
successor. This is printed at pages 10 and 
11 of the paper book and is dated the 21st 
June 1905, In this will also the shrine 
is referred to as Dera. But in an entry 
in the mutation register dated the 7th 
December 1887 the shrine is spoken of 
as the Gurdwara of Bhai Prithi : (see 
paper book page 9). Latterly the de¬ 
fendant himself began to style it as 
Gurdwara, but there can be no manner of 
doubt that it was generally known as 
an Udasi Dera or Smadh of Bhai Prithi. 
It may be noted here that Guru Gobind 
Singh was opposed to the erection^ of 
Samadhs and his last words were : If 

any one erect a shrine in my honour, 
hia off-spring shall perish. (Macauliffe, 

Volume V,» page 244). 

It is, therefore, natural that Guru Go¬ 
bind Singh 8 followers h&ve no respect for 
Samadhs, and it will be highly objection¬ 
able to place under their control a shrine 

which contains Samadhs, 

The plaintiffs claim an interest in the 
shrine on the further grounds i 

(1) That their ancestors had made 

gifts of land to the shrine : 

( 2 ) that they and other Sikhs have 
been making offerings to the shrine and 
have been worshipping therein ; and 

(3) that Sikhs have a voice in the 
appointment of the mahant of the shrine 
and give saropas and presents to the 

mahant appointed. . , i * 

It was, however, not established that 
any of the donors were ancestors of the 
plaintiffs and it is obrious that mere 


making, of offerings confers no rights. 
Farther it is clear from the lists of saro¬ 
pas and presents that are on the record 
that presents tc a Mahant at the time of 
his installation are made by mahants of 
other shrines and Sikhs as well as by 
Hindus and Mussalmans (see pages 38 to 
47 of the paper book). It cannot there¬ 
fore be said that people who make these 
presents have a voice in the appointment 
of the Mahant. 

Sikhs no doubt worship the Grantli 
Sahib that is kept in the Dera ‘and is 
recited therein, but the shrine was evi¬ 
dently erected for the worshippers of the 
Samadh of Bhai Prithi and the samadh 
occupies the most prominent position in 
the building. But it appears that as 
sikhs and Hindus also visit the shrine a 
copy of the Granth Sahib and some 
thakars are also kept therein for Sikhs 
and Hindus respectively for their worship. 
Udasi Sadhus are probably not idol-wor¬ 
shippers themselves ; but it is matter of 
common knowledge that Hindus, men and 
women, consider it a virtue to pay respect 
to Sadhus, to feed them and to make offer¬ 
ings to them, and thakars are kept in 
Udasi shrines for the sake of Hindu visi¬ 
tors, The plaintiffs* witnesses gave evi¬ 
dence to the effect that the thakar.s were 
introduced by the defendant about one 
year before suit but the Patwaid produced 
a photograph taken in the shrine some 
four years back showing therein thakars 
also. One of the plaintiffs’ own witnesses, 
viz., Kala Singh (P. W. 3) deposed that 
thakars were introduced 7 or 8 years ago. 
The defendant examined 'several respect¬ 
able witnesses including two Tahsildars 
to prove that thakars* have been in the 
shrine from old times. The observation 
of the learned Subordinate Judge that 
thakar warship appears, to have been re¬ 
cent innovation was therefore not well 
founded. Equally baseless is his remark 
that in the agreement that the defendant 
executed before his appointment as 
Mahant, he bound himself to abstain from 
Thakar Puja because there is not a word 
about Thakar Puja in the agreement. 

The lower Court also found that the 
shrine is an Udasi temple and that the 
plaintiffs certainly desire that the ortho¬ 
dox Hindu practice should bo discon¬ 
tinued.” As they oould not retain what 
they had seized by force the plaintiffs 
now seek to recover it through Court and 
the relief that they seek is not the appoint- 
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menfc of a new Udasi Mahant but the re¬ 
moval of the institution from the control 
of Udasis. They are therefore dissatisfied 
with the decision of the lower Court and 
have appealed against the order appoint¬ 
ing an Udasi Mahant. 

From all the facts reviewed above the 
conclusions that follow are : 

(1) That Udasis constitute a separate 
sect of schismatics from the religion 
founded by Nanak : 

(2) that they are Hindus as well as 
Sikhs ; 

(3) that their mode of life, I'itual and 
religious observances ai*e materially 
different from those of the followers of 
Guru Gobind Singh ; and, 

(■4) that such followers of Guru Go¬ 
bind Singh, as do not profess to be 
Hindus, have no such interest in an 
Udasi shrine as is contemplated by S. 92, 
Civil Procedure Code, and are therefore 
not competent to maintain a suit under 
that section in respect of an Udasi 
Uhrino. 

That being our decision we need not 
enter into a detailed discussion of the 
remaining issue concerning the defendant’s 
conduct and character. The lower 
Court found that the charges against bis 
character were not established and it 
further found that the rule of celibacy 
was not stringently in force ; but in face 
of the fact that a previous Vlahant of the 
shrine, namely Mehr Das, was also a 
married man, the lower Court held that 
in this shrine celibacy has always been 
emphatically insisted on,” and that the 
defendant was guilty of breaking his 
agreement to remain aloof from his wife 
and children. But many Mahants, some 
of whom appear to be members of the 
Bhek, filed an application in the Court 
below stating that they considered the 
defendant to be a capable Mahant and 
were opposed to his removal and that 
according to the custom of the shrine its 
Mahant could marry. It appears that, as 
stated by the defendant, he was allowed 
by the Bhek subsequent to his appoint* 
ment to keep his wife with him. The 
appointment of his son as his successor 
was also made by him with the approval 
of the Bhek. Further no misappropriation 
of the wakf income was proved. It has 
been urged before us that the fact that 
the defendant is highly thought of by many 
Government ofi&oials and has received the 
honour of being made a Kursi Kashin 


unfit him for the performance of his 
duties. Wo do not agree. We are of 
opinion that there was no good ground 
for removing the defendant from his 
oflBce. Further, we are of opinion that 
the Court could not appoint an Udasi 
Mahant, it being by custom the function 
of the Bhek to do so. A custom of a reli¬ 
gious institution should be respected and 
the Court should not usurp the authority 
of the Bhek. 

We accept the appeal and reversing the 
judgment and decree of the Court below 
we dismiss the plaintiffs’ suit with costs 
throughout and set aside the order ap- 
l^ointing Dyal Das as Mahant. The 
plaintiffs* cross-objections are also dis¬ 
missed with costs. 

Harrisont J. —I agree with the views 
expressed by my learned brother in the 
preceding judgment. It appears to me to 
be established as an historical fact that at 
the end of the fifteenth century a great 
religious teacher known as Guru Nanak 
undertook the task of simplifying, purify¬ 
ing and popularizing the Hindu religion, 
which in his opinion, had become over¬ 
grown by elaborate rituals and ceremonials. 
He preached, as many other great teachers 
have done, that God is one, that he is a 
spirit and those who worship him must 
worship him in spirit and in truth ; that 
He dwelleth not in temples made with 
hands ; and, above all things, that the 
latter killeth while the spirit gives life. 
He attacked, as all such teachers must 
attack, the vested interests of the priestly 
caste and their exaggerated pretensions. 
He sought to distract his disciples from 
the worship of the unessential and to 
draw them upwards to a higher, a sim¬ 
pler, and a purer faith. While doing so 
he never sought to undermine the foun¬ 
dations of the Hindu religion such as 
transmigration of souls and Karma ; and 
• not only did he not do so but, as pointed 
out by my learned brother, he maintained 
a Brahmin as a family priest, respected 
the observances of the Khathri caste, to 
which he belonged, and shortly before 
his death performed the Shradh of his 
father. The sayings and commandments 
of this great teacher were not recorded in 
writing during his lifetime, but were 
banded down by word of mouth until 
more than a hundred years later the 
Fifth Guru compiled the sacred wor 
known as the Granth Sahib, which is the 
Bible of the Sikhs. This contains not only 
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the sayings of Guru Nanak, as banded 
d.own. but hymns composed by other holy 
men including those of some of his suc¬ 
cessors and disciples, among whom there 
was />ne Muhammadan. Even if the 
actual words were in all cases accurately 
preserved, which would be little short of 
miraculous, it stands to reason tliat in a 
vast anthology of this sort texts and 
passages can be found which, if divorced 
from their context, do not give a correct 
impression of the original teaching, do 
not propose therefore to produce the elabo- 
rtite arguments based on such selected 
texts but merely to give the general con¬ 
clusions arrived at by us. This wonderful 
book, the Granth Sahib, has achieved the 
position which it enjoys, not only because 
of its intrinsic merit, its religious fervour, 
and literary beauty, but also because it is 
written in the vulgar tongue and can be 
read by all literate Punjabis in contradis¬ 
tinction to the old Hindu scriptures, 
which are written in Sanskrit and can 
only be read and interpreted by scholars. 
The case as presented by counsel for the 
respondents, has been briefly as follows . 
The plaintiffs are not Hindus but Sikhs 
from the beginning, and from the days of 
Guru Nanak wex*e not Hindus but the 
followers of a new religion, which has 
varied in essentials from the date of its 
birth. The TJdasis are a sect of Sikhs. 
The plaintiffs are entitled to worship at 
the Udasi shrine at Manak and are 
therefore entitled to bring this suit. The 
main proposition that Sikhs are not 
Hindus is said to be proved in t^ follow¬ 
ing way : The essentials of Hinduism 
without which Hinduism cannot exist, 

. are, so says Mi>Moti ‘Sagar, caste, idol- 

worship, the worship of the Vedas and 
Purans. Guru Nanak denounced all 

these. , . , .^1 i_ 1 

Now this premise, on which the whole 

argument is built, appears to me to be 
radically unsound ; for a man can ^scard 
caste as understood by an orthodox Hindu, 
or idol-worship, or both, and remain a 
Hindu and for this proposition I have 
what, to my mind, amounts to the autho- 
ritv of all the eminent counsel, who ap- 
peared in this case. The gi-eat teacher 
Swami Daya Nanad. who founded the Arya 
Samaj denounced the doctrine of predeter¬ 
mined caste and the practice of idol-woi- 
ship as ch arly and as emphatically^as 
any Sikh, and his followers most assuredly 
claim to be, and are. universally accepted 


as Hindus, and to this latter proposition 
all counsel appearing have agreed. If I 
may presume to dogmatize as to the main 
essentials of the Hindu religion, they are ; 
a belief in transmigration of souls, 

“ Karmas ” and the sanctity of the cow ; 
and none of these was questioned by Guru 
Nanak, nor do I believe, by any of his suc¬ 
cessors. The Granth Sahib tells us at 
page 1476 that full Hindu ceremonies 
were observed at the Kiria of the third 
Guru Amar Das. The other faulty pre¬ 
mise, from which the argument was 
developed, is that “ Sikh ” has 'always 
meant the same thing from the days of 
Guru Nanak till to-day. At first it meant 
a disciple, as the word implies, and a dis¬ 
ciple of Guru Nanak.” Now it is used 
generally to include those, wHo hold the 
same views as those disciples, and those 
who profess a very much more advanced 
and, in some cases, an antagonistic creed, a 
fact which has been fully dealt with by 
my learned brother. The most advanced 
are those, who, like the present plaintifls, 
declare that they are not Hindus, The 
fact that these plaintiffs have done so 
simplifies our task in the present case. 
Had they claimed to be Hindus, and had 
the claim been denied, the question raised 
would have been far from easy to decide ; 
but here we have a body of plaintiffs, who, 
on their own showing, are not Hindus, 
claiming to interfere with the manage¬ 
ment of an institution which in its incep¬ 
tion was Hindu. True, it was founded 
by a son of the reformer Nanak but it was 
none the less Hindu. The order of ascetics 
which he founded was a Hindu order and 
nonetheless so because it gave a place of 
honour to the Granth Sahib, when this 
great book came to be written. As stated 
by Mr. Macauliffe in the Encyclopsedia 
Britannica the Udasis were Sikhs dis¬ 
senting from the main body of Sikhs of 
the time in certain unessentials just as 
the Sikhs were a sect of Hindus dissent¬ 
ing from the orthodox main body of their 
co-religionists. Now it has been estab¬ 
lished by no less an authority than that 
of the House of Lords that the identity 
of a religious community described as a 
Church consists in the identity of its doc¬ 
trines, creeds, confessions, formularies, 
* and texts. The bond of union of a 
Christian association (and I take it of any 
other religious association) may contain a 
power in some recognized body to control, 
alter or modify the tenets or principles 
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ab one time professed by the association, 
bat existence of such power must be 
proved : Free Church of Scotland v. Lord 
Overtoun (l). 

Here we have not a case of a Hindu 
plaintiff contending that a Hindu foun¬ 
dation is nob observing the tenets and pi’in- 
ciples existing at the time of the foun¬ 
dation or subsequently modified but of non- 
Hindus claiming to interfere with the 
management of a Hindu foundation. 

It is a common pi ice that any wor¬ 
shipper has a right to bring such a suit as 
this. It has further been held by this 
Court in Narhijati Singh v, Kirpal Singh 
(2), following the decision of a dissenting 
Judge in the Full Bench decision of the 
Madras High Court in Ramachandra 
Aiyar v. Faramenwaran (3) that any man 
|having a right to worship can do so, but 
,bhe right to worship connotes the profes¬ 
sion by the would-be worshipper of the 
religion practised in the place of worship, 
and even though the views of the majority 
of the worshippers may change and deve¬ 
lop to such an extent that they may wish 
to alter and even to make a radical 
change in the form of worship, they have 
no right to do so, and the minority, how¬ 
ever small, which adheres to the original 
practice retains the control and possession 
of the place of worship and its endow¬ 
ments. In the words of Halsbury, L. C., 
No question of the majority of persons 
can affect the question, but the original 
purposes of the trust must be the guide.” 

I agree in accepting the appeal and 
restoring the app llant to his benefice. I 
further agree t^at under no circumstances 
could the Court usurp the funetion. of 
the Bhek in appointing an TJdasi 
Mahant. 

Appeal allowed^ 


(1) [1904] A.G. 615=91 894. ... 

195^5 Lah. 189 (2). 

(8) [1918] 42 Mad. 360 - 36 M.LJ. 396 = 25 

M.L.T. 304 =(1919) M.W.N. 370=9 JuW. 
492. 
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Mabtineau asd Fforde, JJ. 

Lai Chand and others — Defendants— 
Appellants. v 

V. 

Hans Kumar and others —Plaintiffs and 
Defendants —Respondents. 

First Appeal No, 9) of 1921, Decided 
on 2>th November 19J5, from the decree 
of the Senior Sub.-J., Jhelum, D/- 25th 
October 1920. 

Cuffom (Punjab) — Pre-emption—To prove ctis- 
tom In a particular mohalla of a town it ts not 
sniff icie^it to prove instances tn the adjacent mo- 
hallas, 

la order to prove a custom in a particular mo¬ 
halla of a towQ it is not sulHoient to prove in¬ 
stances of the custom ia adjacent mohallae, but 
that the custom prevails generally throughout, 
the town should, be proved. [P 109, C 1] 

Nand Lai, A. R. Kapur and Jlemi 
J, Rustomji —for Appellants. 

Mukand Lai Puri and Amur Nath 
Chona —for Respondents. , 

Martineau, J. —The plaintiffs in this 
case sued for possession, by right of pre¬ 
emption, of a house in the town of Jhelum 
which was sold in 1919 by Defendant No. 1 
and the husband of Defendant No. 2 to 
Defendant No. 3 and the predecessor-in- 
title of Defendants Nos. 4 to 7. They 
claim pre-emption by virtue of their 
ownership of serai called Serai Mangal 
Sain, which is contiguous to the house 
sold, and allege that the custom of pre¬ 
emption prevails throughout the town. 
The defendants contend that there is a 
subdivision of the town called Mohalla 
Serai MahgarSain, id which tlie house in 
suit is situate, aud they deny that tho 
custom of pre-emption exists therein or in 
any part of the town. The Subordinate 
Judge has found that the town is not sub¬ 
divided and that the custom of pre-emp¬ 
tion exists generally in the gtown, includ¬ 
ing the locality in which the bouse ia 
situate, and he has accordingly given the 
plaintiffs a decree. The vendees have 
appealed and there are cross-objections 
by the plaintiffs in regard to the 
amount of the pleader's fee awarded to 
them. 

There is no force in an argument which 
has been put forward as to the plaint not 
having been properly presented. The im¬ 
portant question is whether the custom 
of pre-emption has been proved to exist 
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iu the locality in which the house is 
situate. 

We cannot accept the statements of 
some of the plaintiffs' witnesses as to the 
house in suit, being in the Bagh Mohalla. 
iThis house, the plaintiff's serai, and a few 
other houses and shops, form a block 
which is bounded on all sides by roads. 
There is a road between this block and the 
Bagh Mohalla on the north, and we think 
.that the learned Subordinate Judge is 
right in regarding the serai block as a 
portion separate froin the Bagh Mohalla. 
The evidence of the special Kanugo shows 
that it is a part, not of the Bagh Mohalla, 
but of an area which was known in 1860 
as the Chakla Mohalla. That area is no 
longer known as a separate mohalla, but 
now comprises, in addition to Serai 
Mangal Sain, several bazars with distinc¬ 
tive names, and, according to the defen- 
^ dant's witnesses, the serai block alone is 
now called the Chakla ^Johalla. The 
serai block appears to be too small an area 
to constitute a sub-division of the town, 
although it is not really material for the 
decision of the case whether it is a sub¬ 
division or not. Jhelum is, as the learned 
’ Subordinate Judge has observed, a town 
of recent growth. There bas' not been a 
single instance of the exercise of the right 
of pre-emption in the particular block in 
which the house is situate, nor is there 
oven any evidence to show that the cus¬ 
tom*! existed in any part of the old Chakla 
Mohalla in which this block was included. 
The plaintiffs must, therefore, in order to 
succeed, prove that the custom prevails 
generally throughout the town, for in¬ 
stances which have been adduced of the 
exercise of the right of pre-emption in tbo 
neighbouring Bagh Mohalla and Naya 
Gazai* are not sufficient to prove that tho 
custom exists in the locality in which tho 
house in suit is situate. (The judgment 
then proceeded to examine the judicial deci¬ 
sions relied upon as proof of the generality 
of the custom and continued.) 

Our conclusion is that the plaintiffs 
have failed to prove that the custom of 
pre-emption exists either throughout tho 
* town, of Jhelum orin.the particular local¬ 
ity in which the house in suit is situate. 
We accordingly accept the appeal, reverse 
the decree of the lower Court and dismiss 
the suit with costs throughout. 

The cross-objections, are dismissed. 

Appeal accepted. 
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LE RfJSSIGNOL, J. 

Kanra Lai —Defendant—Appellant. 

v. 

_ e 

Panjab National Bank, Ltd. Multan— 
Plaintiff—Respondent. 

Misc. First Appeal No. 2134 of 1923, 
Decided on 31st January 1924, from an 
order of tho Senior Sub-J., Multan, D. - 
16th July 1923. 

(а) Civil P. C.. O. yi, P. 90 —Order re/ashu/ 
restoration of objection under R, 90 is not appeoJ- 
ablc. 

Order of the executing Court refusing to restore 
objections by tho judgment-debtor under O. 21, 
R. 90, Civil P. C., is not nppealable.C P. 199. C. 2] 

(б) Civil P. C., S. lil~AppKcabilUy. 

S. 141 does not aoplv to proceedings in execu¬ 
tion: 19 C. W, N. Isa.'Not foil. [P. 109, C. 21 

Durga Das —for Appellant. 

Hargopal —for Respondent. 

Judgment. —This is an api>oal from 
the order of tho executing Court refusing 
to restore objections by tho judgment- 
debtor under 0.21, P. 90, Civil P. C. When 
the objection to the auction sale was 
called for hearing, the objector was absent 
and the objections were dismissed for 
default. On the same day the objector 
put in an application for restoration of 
his objections on tho ground that he hjul 
been busy, engaging another pleader, but 
the Court below refused to restore tho 
objections on the ground that the objector 
was intentionally causing delay. 

A preliminary objection is raised that 
no appeal from such an order lies. For 
the appellant it is contende<l that O. 9, 
R. 9 does apply by virtue of S. 141 of the 
Code, and refers to Diljayi Mihha Biln v. 
Hemanta Kintiar Roy (l). There is, how¬ 
ever, a long series of authorities in sup¬ 
port of the proposition that S. 141 does; 
not apply to pi*oceodings in execution; anr| 
that is my own view. Another argument] 
advanced on behalf of the appellant is 
that the order is appealable as a decree, 
but no order of ‘dismissal comes within 
the dchnition of a decree. For these 
reasons I hold that the order complained 
of is not subject to appeal, and I dismiss 
this api^eal with costs. 

• I 1 

Appeal dismissed^ 


(l) (1915) 19 O. W. 75M- 





110 Lahore Hargobind v. Hakim Singh & Go. (Shadi Lai, 0. J.) 192S 


A. L R. 1926 Lahore 110 

Shadi Lad, C. J., and Le Rossignol, -J. 

H'lrgobind-Kishan Chand —Plaintiffs 

—Petitioners. 

V- 

H'ikim Singh and Co. —Defendants 
—Respondents. * 

Civil T^IUc. No. 292 of 1925. and Civil 
Appeal No. 662 of 1925, Decided on 
17th November 1925, being application 
for stay of execution proceedings 
pending. 

CivilP. C..O. 21, R. 30— Judgment-creditor 
ts to decide tvhefher excctUion should be taken 
agairfit the »er<ion or property of judgment- 
debtor—Courty though tt has discretion for refusing 
simultaneous execution against both, cannot 
decline to order execution against person In the 
first instance. 

The statutory law leaves no doubt whatsoeye*^ 
that it is for the judgment-creditor to decide 
whether he should execute the decree for the 
payment of money by the arrest o£ the judgment- 
debtor or by the attachment and sale of his 
property, or both \ and that while the Court 
has discretion to refuse execution against the 
person and property simultaneously, it has no 
authority to decline to make an order of 
committal to prison on the ground that the 
decree-holder should proceed in the first instance 
against the property of the judgment-debtor : 

7 Bom. 301 and 14 M. J. A, 605, Applied ; 73 
P. L. B. 1915, Dissented from. 

Per LeBossignol, J .—Except in cases where 
the judgment-debtor has no property the 
decree-holder should be encouraged to proceed 
against both the property and the * person 
simultaneously, and the refusal of the 
executing Court to grant, both reliefs f at 
one time should be the exception and not the 

rule. tP 111 C 1, 23 

Jai Gopal Sethi —for Petitioner. 

Shadi Lai, C. J . —The respondent* 
Hakam Singh, has obtained a money 
decree against the applicant, Kishan 
Chand, and seeks to execute that decree 
by the arrest and detention in the civil 
jail of the judgmont'debtor. The latter 
has applied to this Gonrt for an order 
directing the proceedings relating to the 
arrest to be stayed pending the decision 
of the appeal in which he impeaches the 
validity of the decree. 

Now, the law as enacted in the Civil 
Procedure Code recognises the arrest and 
detention in prison of the judgment- 
debtor as one of the ordinary modes 
of executing a decree for the recovery of 
money, vide S. 51, Civil I^rocedure Code, 
and gives an option to the creditor 
of enforcing the decree either against 
the person or the- property of the debtor ; 


and it is nowhere laid down ithat 
execution against the person of the debtor 
shall not be allowed unless and until/'the 
decree-holder has exhausted his remedy 
against the property. Indeed, G. 21, 
R. 11 (l), authorizes the Court to 
direct, on the oral application of the 
decree“holder at the time of the passing 
of the decree, immediate execution 
thereof by the arrest of the judgment' 
debtor, prior to the preparation of a 
warrant, if he is within the' precincts 
of the Court. If the decree'holder 
subsequently applies for the execution 
of his decree, he must make an applica¬ 
tion in writing and state therein,, 
inter alia, the mode in which the 
assistance of the Court is required, vide 
Cl. (j). sub-R. (2) of R. 11, and one 
of the modes specified in that clause is 
the arrest and detention in prison of the 
judgment debtor. R, 17 of O. 21'' 
prescribes that if the application is not 
in any way defective, the Court shall 
order execution of the decree according 
to the nature of the application. lEn 
other words, if the decree-holder states 
in his application that he desires to 
execute the decree against the person 
of the judgment-debtor, his request 
cannot be refused on the ground that he 
must, in the first instance, proceed 
against the property of jthe judgment- 
debtor. The decree-hoiaer is also 
allowed to execute his decree at the same 
time against the person and property 
of the judgment-debtor, but the Court 
has discretion to refuse simultaneous 
execution and to ask the creditor to 
avi.il himself of only one mode at 
one time : vide O. 21, R. 21. The 
discretion must, however, be exercised 
in a judicial manner ; and as held by 
the Bombay High Court in Ghena Pemaji 
V. Ghela Bhai Naraindas (j), the 
creditor has a right to all the assistance 
which the law can give him and the 
Court is not justified in refusing a- 
warrant of arrest simply because a 
warrant for the attachment of property 
has already issued if the Court is 
satisfied that the judgment-debtor is 
determined to evade, if possible, the 
payment of his debt. 

That the decree-holder can seek the 
assistance of the Court in either or both 
of the modes of execution mentioned 
above is exnresslv laid down in O. 21, 

(1) [1883] 7 Bom. 301. 
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R. 30» which provides that every 
decree for the payment of money may bo 
executed by the detention in the civil 
prison of the judgment-debtor or by the 
attachment and sale of his property, 
or by both. There are no doubt observa¬ 
tions in a Single Bench judgment of the 
Punjab Chief Court in Bahadur Khan v. 
Veroo Mai (2), to the effect that the 
decree-holder ** was not justified in 
applying for the arrest of the appellant 
(judgmenb-debtor) in the first instance 
without trying to obtain execution .of 
the decree by other means available to 
him, i. 6., by the attachment and sale 
of the appellant’s property other than 
land.** No authority was, however, cited 
by the learned Judge in support of his 
view which runs counter to the express 
provisions of the Code. 

The statutory law referred to above 
leaves no doubt whatsoever that it is for 
the judgment-creditor to decide whether 
he should execute the decree for the 
payment of money by the judgment- 
debtor or by the attachment and sale 
of his property, or by both ; and that 
while the Court has discretion to refuse 
execution against the person and property 
simultaneously, it has no authority to 
decline to make an order of committal 
to prison on the ground that the decree- 
holder should proceed in the first 
instance agaiftt the property of the 
judgment-debtor. As pointed out by 
their Lordships of the Privy Council in 
G^ral Manager of the Raj Durbhunga 
v. Maharajah Coomar Ramaput Singh 
(3). “ the difficulties of a litigant 

in India begin when he has obtained a 
decree and it is a matter of common 
knowledge that far too many obstacles 
are placed in the way of a decree-holder 
who seeks to execute his decree against 
the property of the judgment-debtor. 
The. Legislature has consequently provi¬ 
ded for the execution of a decree 
for money by the arrest of the judgment- 
debtor, and there is neither justice nor 
equity in forcing the judgment-creditor 
to proceed against the property, a remedy 
which is not only dilatory but often 
proves infructuous, when he has the 
right of availing himself of an efficacious 

mode of recovering his lawf ul due. __ 

(2) C19161 73 P. L- R* iyl6=98 P. W. E. 

(9) [1OT2] 14 M. I. A. 606=10 B. Ii. B- 

W. B. 469=2 Suther 675=3 Bar, 117 

(P. O.). 


For the foregoing reasons, I hold that 
tu© order of th© lower Gourfc directing 
the execution of the decree against the 
person of Kishan Chand is not open to 
any objection and must be maintained. 
I accordingly dismiss the application. 

L© Rossignol J. I entirely concur 
in the conclusion of the learned Chief 
Justice and in his reasons for his 
conclusion. 

Experience amply proves that • the 
epigram of their Lordships of the Privy 
Council in General Manager of the Raj 
Darbhanga v. Maharajah Coomar 
Ramaptit Singh (3), reposes upon a wide 
foundation of fact. The judgment-debtor 
in this country as a rule is either frankly 
recalcitrant or averse from suffering the 
inconvenience of finding the decretal 
sum, and execution against his estate 
is almost invariably opposed by means 
of objections, generally without founda¬ 
tion, and more often than not, brought 
at his instigation in order to secure 
delay in the execution of the decree. 
The result is that the proverbial law’s 
delay is more frequently and sti'ikingly 
exemplified in execution proceedings 
than even in the initial dispute. In 
these circumstances any tenderness 
towards the judgment-debtor on the part 
of the executing Court is not only 
entirely misplaced but is entirely opposed 
to the law. Except in cases where the 
judgment-debtor has no property, I would 
go so far as to say that far from being 
discouraged the decree- holder should be 
encouraged to proceed against both the 
property and the person simultaneously, 
and the refusal of the executing Court 
to grant both reliefs at one time should 
be the exception and not the rule. The 
judgment-creditor, except in a few cases, 
is inspired not by revenge but by the 
desire to recover his lawful due and he 
will not apply for execution against the 
person of his debtor, except in those 
cases when he has good reason to.believe 
that that fopm of execution \yill result 
in the payment of the debt. 

I accordingly concur in the dismissal 
of the application. 

Application dismissed. 



1926 


112 Lahore 


BiiHAKl IjAL V, BaIjMOKAND (CanlpbeU, J.) 


A I. R. 1926 Lahore 112 

CampbelTj, J. 

Beh a ri L aZ—Plaintiff—Appellant. 


V. 


Bctlmokand and othsrs Dofendanti 
Respondents. 

Second Appeal Ko. 1212 of 1923, Deci¬ 
ded on 2Bth January 1921, from a decree 
of the Dist. J.. Amritsar. D/- 26th Febru¬ 
ary 1923- ■ 

Benrjal Beoulation 

notice ?s- not prc^ntmed to be regular—Person rcij/ 

ing upon foreclonire proceieding^ niuH prove jut- 

filment of every condition. 

There ctu be no presumption in law that a 
foreclosure notice under the regulation is regular 
and tluit the party who relies upon 
nrocecdiucs. ha\nng cOected forfeiture of the 

estate of a mortgagor, has to 

the due performance of ovoi-y condition 

to be established under the regulation, hnle^- 

the party who sets up due service of a notice 

undo? Regulatiou 17 proves 

actual demand of payment was made from the 
mortgagor before application was made for the 
forocloLre the notice must be held to 

Badri Das —for Appellant. 

Baliva 7 it Rai —for Respondents. 


Judgment.—The plaintiff on the 13th 
of March 1919 sued to redeem a »«ortgago 

of a house effected on tlie 9bh of March 

1901 by the father of his assignors. Defen¬ 
dants Nos. 3 and 4, in favour of Defendant 
No 2. and was met, among other pleas, 
with the assertion that the mortgagee had 
served the plaintiff’s ' ip:ed^essors-in-in_ 
terost with notice under Regulation 17 
of 1806 on the 9bh of February 1918 and 
that the plaintiff, not having brought his 
suit within one year from that date, had 

lost his right to redeem. . 

The filaintiff denied that notice had 

been served or that the notice was valid. 
The trial Court struck the general issue 
“ Whether the plaintiff’s suit is within 
time ” with onus on the plaintiff, and 
refused to listen to objections by the 
plaintiff’s counsel that the alleged notice 
was invalid, saying that those should be 
put forward in a separate pi-oceeding of 
objections before the Court which issued 
. the notice.. The suit was dismissed and 
.j^^the order of dismissal ^vas upheld by the 

District Judge. , . ^ . 

The i>laiubiff has come to this Court on 
second appeal- The learned counsel for 
the respondents admits that the trial 
Court took a wrong view of the law in 
ruling out objections to the validity of 


the notice in the suit before him. He 
contends, firstly, that the plaintiff did not, 
as ho should have done, specify exactly 
in what respects the notice was invalid ; 
and, secondly, that in his appeal to the 
District Judge the plaintiff did not raise 
the question of irregularity or invalidity 
of'the notice. 

In regard to the first point, the plaintiff 
rejoined the defendants written state¬ 
ment that the alleged ■ notice was not 
regular, or legal and added that he had 
made objections to that effect in the Court 
which issued the notice. This plea was 
sufiScienbly explicit and, as pointed out in 
Socket Singh v. Dial ‘ Singh (l). where 
several other authorities were discussed, 
the law is that there can be no presump¬ 
tion in law that a foreclosure notice under- 
the regulation is regular and that thej 
party who relies upon foreclosure proceed j 
ings having effected forfeiture of theestatej 
of a mortgagor has to prove afiarmatively| 
the due performance of every conditioDi 
necessary to be established under the 
regulation. For instance, it has been laid 
down repeatedly that, unless the party 
who sets up due service of a notice under 
Regulation 17 proves affirmatively that 
actual demand of payment was made from 
the mortgagor before application was 
made for the foreclosure, the notice must; 
bo held to be a nullity. 

.^s for the second p:)int^b appears bo me 
that the learned District Judge fell into 
the same error of law as did the trial 
Court and in any case his judgment states 
that the plaintiff had urged that service 
of the notice had nob been proved to have 
been duly effected. 

The plaintiff-appsllant asks for no more 
than that the suit should be sent back 
for re-trial, and this must be done, I ac¬ 
cept the appeal, sot aside the orders oE 
the Courts below and direct that the de¬ 
fendant Balmokand be required bo prove 
that every requisite formality was ful¬ 
filled in connexion with the foreclosure 
notice alleged to have been served on the 
plaifftiff as well as that the notice was 
actually served and that after decision of 
this and of any other issues that may 
arise a fresh decision be ordered by the 

trial Court. * 

Costs in this Court will be costs in the 

suit. 

Appe:tl accepted. 


(1) C1907] 46 V. B. 1907. 
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Shadi Lal, C. J., and Haruisok, J. 

Hira Lal Anant Ratn —Decree-holders 
—Appellants. 

V. 

Sherumal-Chaina Mai - Judgment- 
debtors—Respondents. 

Letters Patent Appeal No. 200 of 1923,. 

Decided on 9oU May 1925 against the 
mdgcaent of Campbell, J., D - 2 )th 
19^3, in Civil Apiieal Ko. tOSG of l 
and published in A. I. K. l9Ju Lah. 233. 

(a) LeQol Practitioner—Letters patent appeal— 

Counsel are 7wt confhu^d to arguments In lou'cr 

Court, 

Counsel in a Letters Patent appeal are con¬ 
fined to the arguments addressed to 

Judge. } 

ib) Civil P. C.. S. Vesting of potvers m 

Court to which ca<>e is transferred does not dives/ 

parent Court of its powers of 

^•ie—Application for second transfer lies to the 

parent Court, . 

The fact that in S. 42 the 
ffiven the same powers in executing i>uch decree 

<riveii bv the transferee Court tne 

Original Courtis conipetent to 
same transferee Court on f 

made. If at the time of application the 

of non-satisfaction had not ^certi- 

transferee Court ypp defect is c > 

fioato being recef^d subsequentb. 14 

^‘'^DaUp SingU and Madan Gopal-ior 

^'^Mgan^Nath Agarwat and Amar Nath 
Ghana —for Bespondents. 

Judgment.—The Senior Subordinate 
Judge of Amhala held in this case that 
an Ipplication for execution of » '^“"ce 
presented on the 1st October "as 

within time. Ou appeal to this Couit 
Judge in Chambers held that it was iiot, 
as no application to the proper Court had 

Toen m'^e within ‘he three years preced- 

ing the Isfc October 1921. He, therefore, 
accepted the appeal and dismissed the 
t^pHcation. From that order the present 

aiT>Dd8il is \)0fOTO 11S» ^ 

^The decree in question was passed at 

Kamal on the 9th December On 

ilfh Mav 1916 a certificate of non- 
SaoL^w\s\ssned to the Court of the 
Senior Subordinate Judge of Simla and 
on that certificate proceedings were taken 
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which continued until the 27th July 1917 
On the 3rd May 1919, the decree-holders 
applied to the Karnal Court asking for a 
fresh certificate addressed to the Simla 
Court, and it was on this application that 
the decree-holders previously relied for 
the purpose of saving limitation. 

It is unnecessary for us to go into the 
question of the effect of such an applica 
tion addressed to the parent Court undei 
these circumstances, for there is a later 
application of the 12th July 1919 made 
to the Karnal Court on which Counsel 
now rests his case. This was apparently 
not brought to the notice of the learned 
Judge who decided the appeal. In con 
sequence of the application of the 3rd 
May the Karnal Court addressed the 
Simla Court, and on the 11th July 1919 
the Simla Court noted that certain pay¬ 
ments had been made and ordered that a 
certificate of part satisfaction should be 
issued to the Karnal Court. This was 
actually done on the 14th July. On the 
12th July an application was made in 
Karnal asking for a fresh certificate of 
non-satisfaction and on the 28th August 
1919 that certificate was issued, the 
necessary information having been received 
from Simla in the interval. The question 
therefore, is whether that application of 
the 12th July was made to the proper 

Court. 

Counsel for the respondents raises an 
objection that this is a new point which 
was not raised before the learned Judge 
in Chambers. A new argument it certainly 
is hub the point in our opinion has been 
one and the same throughout, namely, 
whether the application of the 1st 
October 1921 was within time. To hold 
that Counsel in a Letters Patent appeal 
are confined to the arguments addros^d 
to the Single Judge would, in our opinion 
wholly stultify the privilege of appeal, 
which is granted by tlie Letters Patent. 

It is contended that as the Simla Court 
was not functus officio until the certiffcate 
was actually gi*anted and counsel indeed 
contends that it continued to be the pro¬ 
per Court until the certificate reached its 
actual destination, the application of 12tli 
July was not competent, and even if the 
Karnal Court had jurisdiction at the 
moment the certificate was granted or 
received, ib had no such jurisdiction on 
the 12th July. The defect is, in our opi¬ 
nion. cured by the subsequent granting of 
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th© certificate. We bold that the date of 
the receipt is immaterial and that once 
the certificate was actually granted the 
Karnal Court had jurisdiction in virtue of 
the pending application combined with 
the certificate, and on this ijoint we follow 
the view taken in lda.noTai\ Dass v. 
Anibica ^anta Hose (l). But it is urged, 
the interpretation of the Privy Council 
ruling in Maharajah, of Bohbili v. Narasa- 
raju Pcda Baliara (2) which is contained 
in Rangasioami Shetti v. Seshappa 
Manjappa (3) lays down that once a 
decree has been transferred, any further 
application for transfer lies to the trans¬ 
feree Court and not to the parent Court 
With all respect to the learned Judges 
who gave tliat decision, we are of opinion 
hat it goes beyond the ruling of their Lord¬ 
ships of the Privy Council. In Maharajah 
of Bobbin v. Narasaraju Peda Baliara (2) 
it was decided on the facts of that case 
that the parent Court could not order the 
sale of property which had been attached 
by the transferee Court. This was decided 
and nothing more. In Saroda Prosaicd 
Mullich V. Luchmeepiit Singh Doogur (4) 
it was laid down that a decree might be 
executed concurrently in several Courts. 
Before such a decree can reach a trans¬ 
feree Court the parent Court must act, 
for under S. 39 it is the Court, which 
passed the decree, and no other which can 
send it for execution elsewhere. The fact 
that in S. 42 the transferee Court is given 
the same powers in executing such decree 
as vested from the start in th© Court 
which passed th© decree, does not, in our 
opinion divest the parent Court of th© 
jurisdiction which it alone enjoys of mak¬ 
ing an order of transfer. .\n application, 
^therefore, for the issue of a certificate to a 
Second Court lies to th© Court which 
passed th© decree, and once a certificate 
is given by the transferee Court th© 
original Court is competent to re-transfer 
to the same transferee Court on proper 
api>hcation being made. Th© defect in 
the application of the 12th July due to 
the facts that at the time the certificate 
’had not been granted by the Simla Court 

(1) C19091 13 O. W. N. 533—9 C.L. J. 443. 

(3) [1916] 39 Mad. 640=43 I. A. 238=31 M.L.J. 

300=18 Bom. E. R. 909=14 A. L. J. 1129 

=20 M. E. T. 472=24 C. E. J. 478=4 E.\V. 

558=(1916) 1 M. W. N. 541=21 C. W. N. 

162=1 P. E. W. 26 (P. C.). 

(3) A.. I. R. 1922 Bom. 359. 

(4) [1871-72] 14 M. E A. 529=17 W. R. 289=10 

B. L. R. 214=2 Suther 560=3 Sar. 77 (P.C). 


is cured, in our opinion, by the subsequent 
events. 

W© hold, therefore, that the application 
of the 12th July was a sufficient applica¬ 
tion to save limitation. We accept the 
appeal and I’estore th© order of the Trial 
Court. The costs incurred by the decree- 
holders in the High Court will be paid 
by the judgment-debtors. 

Ajjpeal accepted. 
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Fforde, J. 

Buta Siugh —.Appellant. 

V. 

% 

Kmpero }—Opposite Party. 

Criminal Appeal No. 909 of 1923, 
Decided on 23rd January 1924, from an 
order of the Mag., 1st Class, Lahore. 

Penal Code.. Ss. 365 and 376 —Separate sen^ 
fences. 

Where the real offeuce is rape and the abduc¬ 
tion is au aggravating circumsUince separate sen¬ 
tences under both the sections shoxild not bo 
given. [P 114 C 2] 

D. B. S'a/6*/ifor the Crown. 

% 

Judgment. —Buta Singh has appealed 
against his conviction and the sentence 
passed upon him by the Sub-Divisional 
Magistrate with S. 30 iwwers. Mr. Gobind 
Bam, who filed the app%t], informs me 
that ho is no longer retained for the ap¬ 
pellant and, accordingly, the latter is 
now unrepresented. Mr. D. R. Sawhney 
appears for the Crown. 

Having been through the entire evi¬ 
dence I am satisfied beyond a shadow of 
doubt that the charge against this appel¬ 
lant has been substantiated. I find, how¬ 
ever, that he has been sentenced under 
S. 365, Indian Penal Code, to three years' 
rigorous imprisonment, and under S. 370, 
Indian Penal Code, to five years* rigorous 
imprisonment, including three months’ 
solitary confinement, the two sentences 
to run consecutively. I do not consider 
that two separate sentences should be 
given in a case of this kind. The real 
offence is rape and the abduction is an 
aggravating circumstance; bxit I think that 
the on© sentence of five years* rigorous 
imprisonment with three months’ solitary 
confinement is adequate, and I accept the 
appeal to the extent of reducing the sen¬ 
tence accordingly. 

Sentence reduced. 
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Scott. Smith, ,T. 

Kirpal SiiHih —Accused—l-*etifcioner. 

V. 

PJmperot —Opposite Party. 

Criminal Revision No. 1730 of 1921, 
Decided on 25tb February 1925, against 
an order of the S. J., Rawalpindi, 
D/- 11 th November 1921. 

Petial Co^^, S. 117— Kxlu>rtUig to form 

Jat}uis -tinder \the S. (/, J*. Commute and to 
collect funds for the committee is not an offence 
iiiuler Criminal Law Amendment Act^ S. 17 
but ts iine under S. 117, Penal Code—Criminal 
Law Amendment Act (1908;, S. 17. 

Exhorting the Sikhs in a meeting to enlist 
the nselves for shahidi jathas for the purpose 
of going to a certain place and collecting funds for 
a committee which was declared as unlawful 
by the Government, is not an offence under S. 17 
(1) and S. 17 (2) of the Criminal Law Amendment 
Act, but is an offence under S. 117, Penal Code, 
as the accused instigated people to become 
mem’oers* of a jatha under the orders of the siiid 
committee which jatha would be an unlawful 
association within the meaning of|S. 1C : 
A, I. R 1924 l^ah. 440. Ixef. [P 116 C 1] 

C. H, Oertal —for Petitioner. 

Dalip Shir/h —for The Crown. 

Judgment. —This is an application 
for revision of an order of the Sessions 
Judge of Rawalpindi dismissing an appeal 
from the petitioner’s conviction for an 
ofifence under S. 17, sub-S. ( 2 ), Criminal 
Daw Amendment Act, XIV, 1908. 

The facts found against the petitioner 
are that (l) at a meeting of the Singh 
Sabha in Rawalpindi on the Gth of July 
1924 he delivered a speech calling upon 
tho Sikhs assembled to organize jathas 
of either 500 or 250 each for the purpose 
of going to Amritsar and proceeding to 
Jaito under the orders of the Shromani 
Gurdwara Parbandhak Committee ; and 
( 2 ) that at a subsequent meeting of the 
same Singh Sabha on the 9th of July 
he exhorted the Sikhs to enlist 
themselves for shahidi jathas for the 
purpose of going to Jaito. It is also 
found that in the Diwan held on the 
5th of March he read a communique 
from the Shromani Gurdwara Parbandhak 
Committee to the effect that every Sikh 
should contribute his share of live pice 
Panj Paisa ‘Fund and that he actually 
collected money for that fund. 

,The Magistrate found th4t he had 
committed offences both undei S. 17 
(1) and S. 17 (2) of the Criminal Law 


Amendment Act, but sentenced him for 
the latter offence only to two years’ 
rigorous imprisonment. 

The learned Sessions Judge dismissed 
the appeal. In the? course of his judi^- 
mont he stated that there was no 
evidence to show that any meeting or 
unlawful association was held in conse¬ 
quence of petitioner’s si> 6 ech, hut ho was 
of opinion that he had promoted such a 
meeting or association because ho 
instigated persons to join sucli an 
association within the meaning of 
sub*S. (2). In this connexion he referred 
to Jaswant liai \\ Emperor ( 1 ). /Counsel 
fer the petitioner relies upon Emperor v. 
Mihail Singh (2), in which it was held 
that the accused’s act iu that case did 
not come within the purview of either 
of Cl. (l) or ( 2 ) of S. 17 of the Criminal 
Law Amendment Act, as ho did >iot 
contribute to the fund or assist iu the 
management of an existing association. 
On the strength of this ruling it is 
contended that as there was no existing 
jatha which the petitioner incited persons 
to join, he did not commit any offence 
under S. 17 (2). The learned -Govern¬ 
ment Advocate concedes this point, but 
contends that the petitioner urged the 
people to form themselves into jatha.s 
under the orders of the Shromani 
Gurdwara Parbandhak Committee, i. e., 
to form themselves into an unJav.ful 
association, and, therefore, committed an 
offence under S. 117, Indian Penal Cofle : 
and he suggests that the conviction he 
altered into one under that section. 
The Punjab Government Notification 
No. 23772 of the 12th October 1923 is as 
follows : 

Whereas the Governor 9 ! the Punjal) 
in Council is of opinion 'that the associa¬ 
tion known as the “ Shromani Gurdwara 
Parbandhak Committee and all jathas 
organized by or affiliated to this Ijody 
interfere with the maintenance of law 
and order, and that tliey jointly and 
severally con.stitute a danger to the 
public peace : 

Now, therefore, the Governor of the 
Punjab in Council, by virtue of tho 
powers conferred upon him by S. 16 of 
the Criminal Law Amendment Act, 1908, 
as amended by the Devolution Act, 1920 
is pleased hereby to declare the said 

“ (1) [1907] 10 P. R. 1907 Cr.=:l4 P. \V. R. 

1907 Cr.=5 Cr. .L J. 439=2 M. L T.272 
(2) A. I. R. 1924 Lab. 440. 
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Shroraani Gurdwara Pai'bandhak Com- 
mitteo aud the said jathas to be 
unlawful associations.’* This notifi¬ 
cation shows that not only the Shromani 
Gurdwara Paihhandak Committee was 
fleclared to he an unlawful association 
under S. 16 of the Criminal Law Araend- 
n> 9 nt Act, hut also all jathas organized 
by or affiliated to that body were so 

declared. 

It is, therefore, urged by the learned 
.Government Advocate that the ijetitioner 
iinstigated people to become members 
iof a jatha under the orders of the said 
committee which jatha would he an un¬ 
lawful association within the meaning 
of S. 16. In my opinion there is force 
in this contention and I do not see that 
the petitioner will he in any wise 
prejudiced by the alteration of his 
conviction even though he was not 
charged with an offence under . S. 117, 
Indian Penal Code. In the case reported 
as Crown v. Dlihan Singh (2) the accused 
was convicted of an offence under that 
section, though he was not charged 
thereunder. In that case the accused 
though a- gentleman of influence, was 
punished only with a fine, and I, there¬ 
fore, do not think that the petitioner 
in this case deserves so severe a sentence 
as one of two years' rigorous imprison¬ 
ment. He has already been more than 
six months in jail and that is, in my 
opinion, a sufticient sentence. ^ 

I, therefore, allow the revision * so far 
as to alter the conviction to one under 
S. 117, Indian Penal Code, and reduce 
the senteuce to the term of imprison¬ 
ment already undergone. 

Sentence 7'efhiced. 


A. I. R. 192S Lahore 116 

Abpui. Ra<)()F ant> Addison, JJ. 

Darhari MahHani Sahai —Plaintiff— 
Appellant. 

V. 

Tke Secretaru of State —Defendant— 

Hcspondeut. 

Second Appeal Ko. 691 of 1924, De¬ 
cided on 21st July 1925, from the decree 
of the Dist. J., Amritsar. D/- 17th 
Jamiary 1921. 
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Baihcayi Act^ S. 80— Goods to be carried by two 
raihvay’i flelix'cred to one^—Otfw r is liable if loss 
is caused o7i its railway. 

When goods are delivered to ouc railway 
administration to be carrfed by it and beyond its 
limits by another, the ether railway administra¬ 
tion can only be sued if the “ loss*’ occurred on 
its railway. 2 Liah. 133, Dist. [P. 117, C. 11 

Dtirga Das —for Appellant. 

Govt. Advocate —for Respondent. 

• 

Addison, J.- -The jdaintiff sued the 
Secretary of State for India for 
Rs. 1,505-9-6 on the ground that half 
of a consignment of 820 tins of molasses, 
namely 410 tins, had not been delivered 
to him by the North-Western Railway. 
The goods were delivered to the B. N. W. 
Railway by Dana Mal-Babu Ram of 
Naukhar, District Gorakhpur, on Risk 
Notes A and B. The plaintiff refused 
to make the B, N. W. Railway a party 
to the suit. The N. W. Railway pleaded 
that no suit lay against them under the 
provisions of S. 80 of the Railways Act, 
and that they were protected by the risk 
notes. The trial Court decreed the claim 
to the extent of Rs. 1,328-0-6, but on 
appeal, the learned District Judge 
allowed the plaintiff only the sum of 
Rs. 268-14-0 being the freight 'paid for 
the undelivered half of the consignment. 
He held that the N. W. Railway was 
not liable by reason of the provisions 
of S. 80 of the Railways Act, as it had 
not been proved that the loss occurred 
on that railway, and that further the 
risk notes on which the goods were 
booked protected the railway. Against 
this decision the plaintiff has filed this 
second appeal. 

There is a finding of fact that it hag 
not been proved that the' loss occurred 
on the N. W. Railway, and it seems to 
us that on this finding the decision of 
the lower ai»i^ellate Court must be up¬ 
held, as in order to make the N. W. 
Railway liable it is necessary under S. ?0 
of the Railways Act that the loss should 
have occurred on that railway. There 
may have been loss to the owner by the 
fact that the goods in question were not 
delivered, as laid down in Hill Sawyers 
and Company v. Secretary of State (1) ; 
but in that case it was clearly established 
that the *' loss ” to the owner was 
caused by the N. W. Railway, and, 
thei'efore, it was not protected by S. 80 
of the Railways Act. In th e presen t 
(1) [192X1 2 Ijfth. 133=3 L. J 297 (P. B.J. 
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case, however, the N. W. Railway is 
clearly not liable as the concluding 
portion of S. 80 is to the effect that, 
when goods are delivered to one railway 
administration, another railway adminis* 
tration can only be sued if the loss 
occurred on its railway. This appeal 
must therefore fail and wo dismiss it 
with costs. 
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Aiypeal dismissed. 
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Scot1?-Smith, J. 

Mt. Zainab "mbi—Second Party 

pellant. 


Ap- 


V. 


'Respon- 


of 1924, 
from an 


Abdul Karim— Party 

dent. 

Misc. First Appeal No. 339 
Decided on 30th May 1924, 
order of the D. J. Gurdaspur, T>l- l^th 

November 1923. 

(m Guardlan<! atid Ward-i Act (8 of 1890), 
8, 13_ Sections does not conteinplafr suviniary 

%'^“p« 08 dure under S 13 is not 
be summary. 17 Bom. 560 C? ^ 

(M Guardians and Wards Act (8 of 189^ 

g .17 _ Welfare of minor has to he considered ^ 

W J Cs entltUd to be guardian under minor s 
personal law ts ftot the only constderaUon. 

Court passing an order anpointing a guardian 

of a minor should not SDlely base his order upon 

»_ • tn he tzuardian under personal law 

who 13 entitled to be guarai r consider 

of the minor but the Court has also ^ 

the welfare of the minor. 

(c) Muha^nmadan Lato~aiiardianshlp~Mother 
can be guardian of her minor children eveti after 
divorce prodded she Is of good character. 

rWvorce is not always a disiiualificatiou to the 
anpointment of amotber to bo a guardian of her 

minor children. If she is of good 

rftfAins her right after separation from her Hus 

band, even although she may have been 
from him. ^ 

Chtlam Hasul —for Appellant. 

Asghar Beg—lor Respondent. 

Judgment.- This is an appeal by 
Zainab Bibi under S. 47 of tbe Guar¬ 
dians and Wards Act from tbe order of 
the District Judge of Guardaspur ap¬ 
pointing Abdul Karim grandfatbor to be 
tee guardian of the property of her 
minor ohildren, and as regards the ap 
pointment of a guardian of their pel sons 
referring the parties to a regular suit 


the 

un¬ 

age 

has 

his 


for the purpose of a decision as to which 
of the parties should be appointed such 
guardian. The minors are said to have 
been living with their mother’s husband s 
father during the absence of their father 
Abdul Aziz on service in Basra where 
he died in 1921. It is stated that be¬ 
fore his death Abdul Karim took the 
girl, who was aged about 8, and the 
elder boy aged 7, away to Guardaspur 
and that he refused to give them up to 
the mother. Mt. Zainab Bibi, in her pleas 
said that she herself was a fit person to 
be appointed guardian of the minors. 
Mr. Anderson, District Judge, in his 
order of the 14th May 1923 pointed out 
that the mother was entitled to 
guardianship of her minor daughter 
til puberty and minor sons until the 
of 7 years. It was alleged that she 
been div’orced by her husband before 
death, and in Mr. Anderson’s opinion if 
this were established, it was a disqualifi¬ 
cation to her appointment. He accord¬ 
ingly called upon Abdul Karim to prove 
the factum of divorce. 

When the case came up for evidence 
Mr. Anderson had been succeeded by 
Dieutenant-Colonel J. Frizelle, who passed 
the ox*der appealed from. He st.ited that 
guardianship proceedings were summary 
and that it was not for him to hold a 
lengthy trial in order to be able to de¬ 
cide the question 'of divorce. He said 
that petitioner or Mt, Zainab Bibi should 
bring a regular suit before ' the question 
of minors’ guardianship could be decided. 
It was pointed out in Sayed Shahzi v. 
Hapija Bequm (l), that the procedure 
under S. 13 of Act VIII of 1890 is not 
intended to be summary. This was 
followed in a decision of the Chief Court 
reported as Jivaii v. Zaho (2). The ^ 
learned District Judge passed his 

order as to the appointment of Abdul 
Karim to be-the guardian of the minors 
property solely upon the fact that he 
was entitled thereto under Muhammadan 
Law. Under Act VIII of 1890, how¬ 
ever, the Court has also to consider the 
welfare of the minors. Moreover divorce 
is not always a disqualification to the 
appointment of mother to be guardian of 
her minor children : (see Tx'evelyau s Ba^w 
relating to Minors, 1912 Edition, page 55 
bottom). It is stated there that if the 


(1) [18933 17 Bom, 560. 

(2) [1917] 63 P. L. B. 1917=134 P. 
1917. 


W. R. 
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mother is of good character she retains 
her right after separation from her hus~ 
band, even although she may have been 
divorced from him. It is stated that 
even before the order appealed against 
was passed Abdul Karim withdrew Ks. 763 
belonging to the minors from the Post 
Office Savings Bank, and it is urged that 
he is not a suitable person to be ap” 
pointed guardian. The minor daughter 
of Abdul Aziz is said to be still living 
with her grandfather. 

I think it is necessary that there should 
be a proper enquiry as to' whether Mt. 
Zainab Bibi is or is not fit to be ap¬ 
pointed her guardian as well as the 
guardian of her minor sons. Evidence 
also should be recorded as to the fitness 
of Abdul Karim to be appointed guardian 
of the minor’s property and the Court 
should also consider whether it is for 
the welfare of the minors, that he or 
their mother should be so appointed. I, 
therefore, accept the appeal and setting 
aside the order of the lower Court i*e- 
mand the case to the lower Court for 
re-decision in accordance with the law. 
Costs to follow the event. 

Appeal accepted. 
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Martineatt, j, 

Mehtab Bibi —Plaintiff—Appellant. 

V. 

Din Mohavimad —Defendant—Respon¬ 
dent. 

Second Appeal No. 952 of 1920, De¬ 
cided on 9th January 1924, from the de¬ 
cree of the Addl. Dist, J. Lahore, D/- 2nd 
March 1920. 

Chistovi (Vunjnb)—Succession by daughter as 
heir—Property reverts on failure of male tissue — 
Half sister is a preferential heir to mother's 
father's brother. 

The principle that when the succe.ssion of a 
daughter is allowed she acts merely as a conduit 
to pass on the propjrty to her sons a.id their des¬ 
cendants, and that when her male issue fail the 
land will revert to her father’s agnates, applies to 
a case in which the daughter has succeeded for 
some special reason, but does not apply to a case 
among tribes like Arains where the daughter’s 
right of iuheritauce is recognized -as being supe¬ 
rior to that of collaterals : 32 P. P. 1895 (F. B.l. 
applied. 


A half-sister is entitled to succeed among Arains 
of Xiahore District by custom in preference to 
mother's father’s brother, notwithstanding that 
the property has come to the last male owner 
through his mother. [P 119* C 1] 

M. Obedulla —for Appellant. 

Shaulat Bai —for Respondent. 

Judgment. —The dispute in this case is 
as to the right of succession to the estate 
left by Muhammad Din, an Arain of 
Mauza Nawankote in the Lahc^re District. 
His land was mutated in favour of Amir, 
his mother’s father’s brother. Amir has 
died and the present defendant is his son. 
The plaintiff, who lays claim to the 
estate, is the deceased .Muhammad Din’s 
half-sister’, their father having bad two 
wives, one of whom, Talia Bibi, was 
the mother of Muhammad Din. and the 
other the mother of the plaintiff. The 
First Court found for the plaintiff, but’^the 
District Judge on appeal has dismissed the 
suit. The plaintiff has obtained a certifi¬ 
cate from the District Judge on the ques¬ 
tion of custom and has filed a second ap¬ 
peal, 

I heard the appeal ex parte and decided 
it in favour of the appellant, but on the 
respondent’s application set aside the es- 
parte deci'eo and have heard the argu¬ 
ments of counsel on his behalf. That a 
sister has a right of succession by the 
custom of Arains of the Lahore 'District 
is established by the entry in the rewaj- 
i-am, which is supported by several in¬ 
stances and also by several judicial deci¬ 
sions which are mentioned in the first 
Court’s judgment. It was in fact not dis¬ 
puted in the lower appellate Court that 
the plaintiff would have been entitled to 
succeed to the estate if she had been 
Muhammad Din’s full sister. The learned 
District Judge has held that the plaintiff 
is not entitled to succeed because the 
land has not descended from an 'ancestor 
common to the plaintiff and Muhammad 
Din, that is to say, did not descend to 
Muhammad Din, from his father, but was 
inherited by him from his mother who 
was only a step-mother of the xdaintiff'. It 
appears to me, however, that the fact that 
the land descended to Muhammad Din 
from his mother and not from his father, 
is immaterial. Counsel for the respon¬ 
dents has referred to page 61 of Roe and 
Rattigan's Tribal Law in the Punjab and 
to Lehna v. Thakri (l) and other rulings 

(1) [1895] 32 P.R. 1895 (F.B.). 
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in whioU the principle has been laid down 
that when the succession of a daughter is 
allowed she acts meroly as a conduit to 
pass on the property to her sons and their 
descendants, and that when her male 
issue fail the land will revert to her 
father’s agnates. But in the first place 
the very fact that it was ‘conceded in the 
lower appellate Court that the plaintiff 
would have been entitled to succeed if 
she had been Muhammad Din’s full sister 
shows that the general principle men¬ 
tioned above is not fully applicable in the 
present case. In the second place it ap 
rpears to me that that principle, while it 
may apply to a case in which a daughter 
has succeeded for some special reason, 
such as on account of her husband being 
ia khana damad, is not applicable to a case 
'among tribes like Arains where the 
daughter’s right of inheritance is recog" 
nized as being superior to that of colla* 
terals. There is no question that Talia 
Bibi was the rightful heir of hex* father , 
for a suit brought against her by Amir for 
lX)ssession of the property, after her 
father’s death, was dismissed. The l^rned 
District Judge admits that Talia Bibi had 
a more or less complete power of alien¬ 
ation and might have gifted the propertj- 
to her husbandi and his view on this^int 
is in accordance with the answer to Ques- 
tion No. 64 in Bolster’s Customary Law 
of Lahore District, in which it is stated 
that where daughters exclude agnates 
thev have full rights of alienation. I hold, 
therefore, that the rule of reversion, for 
which counsel for the respondent con¬ 
tends. does not apply in the present case. 
The only question is : Which of the parties 
is the heir to Muhammad Din, his half- 
sister or his mother’s father s brother. 
The defendant has produced no evidence 
to show that a mother’s fat^i* s brother 
has any right of’succession. The plaintifi. 
on the other hand, has given evidence of 

four instances in which a half-sister has 
inherited. Three of these are mentioned 
by the witnesses Nizam Din, Chanan Din 

and Mehr Din, two of 

ported by mutation entries (Exs. P-4 and 
P-9) and the fourth instance is furnished 
by a Mutation ot 1894 (Ex. P-13). These 

instances, which are unrebutted, are suffi¬ 
cient proof tluit a half-sister is entitled to 

SC ccocd ■ 

I, therefore, accept the appeal, reverse 
the decree of the .District Judge, and 
restore that of the first Court. The 


respondent will pay the appellant’s costs 
in all Courts. 

Appeal alloiced. 
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Zafar Ali. J. 

Ravi Sahai —Accused —Petitioner. 


V. 

Krishna Lal —Complainant—Respon¬ 
dent. 

Miscellaneous Criminal * Case No. 140 
of 1925, Decided on 24th October 1920, 
for transfer of the case. 

Crivilnal P. C.. S. 181 (2)— Liability to render 
nccoi^nts at a particular place—Accounts not rcn~ 
dered due to criminal breach of trust—Court at 
place where acco^ints should hare hcc^t rendered 
can try offence. 

Where the accused is under a liability to ren¬ 
der accounts at a particular place and fails to do 
so by reason of having committed an offence of 
criminal breach of trust which is alleged against 
him, the Court, within the local limits of whose 
juri^iction that place is situated, may enquire 
into and try the offence under the provisions of 
S. 181 (9) : A. I. n. 1925 Cal. 013, Foil. 

(P 120 C 1] 

Nanali Chand —for Petitioner, 

Nand Lal —for Respondent. 

Zafar AH. J. —This Application under 
S. 526, Criminal P. C., for the transfer of 
a case from a Court in Jheluin to the 
Court in Rawalpindi is made by the. 
accused petitioner on two grounds, 
namely : (l) that the offence of criminal 
breach of trust with which be is charged 
is not triable at Jhelum but at Rawal¬ 
pindi ; and U) that the complainant being 
a man of great influence and being on 
friendly terms with the local Magistrate, 
a fair and impartial trial cannot be had 
at Jhelum. 

The question of jurisdiction was raised 
before the Magistrate also, and it was 
contended before him that though no 
evidence had yet been recorded it ap¬ 
peared from the facts stated in the com¬ 
plaint itself that the case could not be 
tried at Jhelum. But it was stated in 
the written complaint that the accused 
had to render accounts to his employer, 
the complainant, at Jhelum for the busi¬ 
ness which was carried on by him at 
Rawalpindi, and the Magistrate, on the 
authority of G^inanand w.Santi Ptalcash (1) 

(1) A. I. R. 1926 Cal. 613. 
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came to the conclusion that the case was 
triable at Jhelum. In the said Calcutta 
case it was held that: “ "Where the accused 
is under a liability to render accounts 
at a particular place and fails to do so by 
reason of having committed an offence of 
criminal breach of trust which is alleged 
against him the Court, within the local 
limits of whose jurisdiction that place 
is situate, may enquire into and try the 
offence under the provisions of R. 181 (^) 
Criminal P. C. ” 

I am of opinion that the above view of 
the Calcutta High Court is correct and 
that, therefore, the case is triable at 
Jhelum. 

As regards the second gx'ound : the peti* 
tioner made no allegation against the 
Magistrate and there is nothing to show 
that the Magistrate is in any way biased 
against the accused or has any friendly 
relations with the complainant. I, there¬ 
fore, see DO reason for transferring the 
case and dismiss the application. 

Application isncd. 
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Lk Rossignol, J. 

Huldit Ravi —Defendant—Appellant. 

V. 

Surain Singh and others — Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 40-4 of 1920, Decided 
on 3rd November 1925, from the decree 
of the Addl. Disb. J., Amritsar, D/- 18th 
November 1924. . 

Mortgage—Suit for redemption — Foreclosure 
proceedings taken previously hut no record thereof 
available—Mortgagee entered as full proprietor in 
revenue records—If plaintiff proves mortgage to 
be U'tthln 60 years presumption of correctness of 
revenue records teould be rebutted. 

The plaintifi sued to redeem a mortgage which 
was with possessioti and comprised a stipulation 
by way of conditional sale. Though there had 
been previously foreclosure proceedings no record 
of those proceedings, with the exception of a mere 
entry in a register that notice was served on the 
mortgagor, was forthcoming. After foreclosure 
proceedings, a mutation was written np to con¬ 
vert the mortgagee right into a full proprietary 
right. 

Held : the only onus thrown upon the plaintifi 
was to show that there was a mortgage and that 
it was granted within sixty years of suit. This 
would rebut the prima facie presumption of cor¬ 
rectness of the revenue record entry and the 


SiKGH (Le Rossignol, J.) 1^6 

defendants would then be fixed with the liability 
for showing that the revenue entry was in fact 
correct and that there was a proper and legal 
foreclosure. [P.120 C 2 , P 121 0 1]} 

Moti Sagar and Aviar Nath Chojia — 
for Appellant. 

Fakir Chand —for Respondents. 

Judgment. —This second appeal arises 
out of a suit to redeem a mortgage of 
land granted ,in the year 1882. The 
mortgage was with possession and com¬ 
prised a stipulation by way of conditional- 
sale. The suit has been decreed by the 
Court below on the ground that, though 
foreclosure proceedings in the suit were 
had in 1885, no record of those proceed* 
with the exception of a mere entry in a 
register that notice was served on the 
mortgagor, is forthcoming, and the oral 
evidence to the effect that the notices 
were in accordance with law and that all 
the formalities required by the regula¬ 
tion were observed has been rejected. In 
other words, the Courts belew have held 
that there were no valid foreclosure pro¬ 
ceedings and the mortgage consequently 
is still subsisting. 

In 1888,after foreclosure proceedings; 
a mutation was written up to convert th# 
mortgagee right into a full proprietary 
right. Bagu, the mortgagor, appeared be¬ 
fore the attesting officer and denied 
receipt of consideration for the mortgage. 
He did not assert that the foreclosure 
proceedings were not in order, and since 
that date the quondam mortgagee has 
been in possession and regarded as pro¬ 
prietor. In 1902 Ruldu Ram, the quon¬ 
dam mortgagee, sold 87 kanals 8 marlas 
out of the land mortgaged to an uncle ot 
one of the present plaintiffs who are re¬ 
versioners of the mortgagor Bagu who 
died childless. The vendee is not one of 
the plaintiffs. Consequently it is not 
contended for the appellant with any 
vigour that there is any question of 
estoppel ; but it is urged that, in as much 
as the entry in the revenue record is a 
prima facie evidence of the full proprie¬ 
tary right of the defendant, the burden of 
proving that there was no valid fore¬ 
closure lay upon the plaintiffs. 

The plaintiffs-respondents referred to 
Norender Natain v. Divarka Tjal (l) and 
Madho PershadY.Gujudhari^ which lay 

(1) [1877] 3 Cal. 397=5 I. A. 18=1 O. R R. 

869=3 Sar. 771 (F. O.). 

(2) [1885] 11 Cal. 111=11 I. A. 186=4 Sar. 574 

(F. C.). 
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down that the quondam mortgagee is fixed 
with the onus of proving the validity 
of the foreclosure proceedings, but it is 
noteworthy that in both those cases the 
plaintiff was the quondam mortgagee who 
was out of possession and who came into 
Court seeking possession within a short 
time of the foreclosure proceedings. Refer¬ 
ence is also made to/wrfrtr V. -Isx SifiQh (3) 

where the rule is cited that neither murt- 
gagor nor mortgagee, by adverse act, cm 
bar the right of the other. None of thesu 
rulings is of any direct help in the present 
case. Admittedly it lies upon the mort¬ 
gagee to prove that his mortgage right 
has been converted by foreclosure proceed¬ 
ings in accordance with law into a full 
proprietary right, and the finding in this 
case is that such valid foreclosure proceed¬ 
ings have not been established. Rut the 
question for this Court’s decision is whe¬ 
ther in this case, in which the mortgagor’s 
representatives are the plaintiffs, the 
burden of proving that the foreclosure 
proceedings were invalid does not lie upon 
them by reason of the mutation proceed¬ 
ings of 1888 and the presumption of 
correctness that attaches to the entry in 
the revenue record. 

In my opinion the only onus thrown 
upon the plaintiffs is to show that there 
was a mortgage and that it was granted 
within sixty years of suit. This rebuts 
the prima facie presumption of correct¬ 
ness of the revenue record entry, and the 
defendants are then fixed with the liabi¬ 
lity for showing that the revenue entry is 
in fact correct and that there was a proper 
and legal foreclosure. The Courts below 
on the evidence might have held that tlie 
foreclosure proceedings were good, but 
they have come to the opposite conclusion 
and the finding is one of fact. 

For the foregoing reasons it must be 
taken that there were no legal foreclosure 
proceedings and the mortgage is still sub¬ 
sisting. I accordingly dismiss the appeal 

with costs. 

Appeal dismissed. 


(3) [19091 65 p. B. 1908=90 P. K R. 1908- 
118 P. W. R. 1908. 
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Moti Sagar, J. 

Naman and oth ers Defendants- — 
Appellants. 

V. 

Gurditta and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 1324 of 1923 
Decided on 22nd January 1924, from a 
tleoree of the Dist. J., Jullunder, D/-I0th 
May 1923. 

(a) Ltviltatton Act, Ss, la and 4 — Copying 
agent is not an agent of litigant—Expiry of 
time on the closing day of Court—Application for 
copies made o« re-opening day—Limitation does 
not expire for the suit. 

Cop 3 'ing agent, who receive.^ his salary from the 
Government, is not the agent of the litigant for 
the purpose of receiving applications for grant of 
copies. If the period proscribed for the presenta¬ 
tion of an appeal expires on a date on which the 
Court is closed, and if the appellant has not ob¬ 
tained copies of the decrees and judgment before 
closing the Court, and applies for such copies on 
the date of re-opening of the Court whilst his 
right of appeal is still subsisting, he is entitled 
to the benefit of time requisite for obtaining 
copies, and if his appeal be presented before the 
expiry of that time, it is not Iwrred by limitation. 

19 .4?/. 342, iroll [P. 122. C.t ll ^ 

Badri Dass—iov Appellants. 

Fakir Chand —for Respondents. 

Judgment. —The sole question to be 
determined in this second appeal is whe¬ 
ther the plaintiff’s appeal preferred to 
the Jower appellate Court was or was not 
barred by the Law of' Limitation. The 
judgment and decree of the Court of first 
instance are dated the 28th November 
1922. Copies were applied for on the 
22nd of December 1922, but the applica¬ 
tion, which was handed over to the copy¬ 
ing agent, was not entered in the register 
till the.2nd of January 1923, when the 
Court first re-opened after the Christmas 
vacation. On that date the application 
was entered in the register as the first 
application for the year 1923. The copies 
were delivered tb the applicant on the 
5th of January 1923 and the appeal was 
presented to the District Judge on the 
same date. It is admitted that the 
application for copies was handed over to 
the copying agent on the 22nd of Decem¬ 
ber, the last working day before the 
Christmas vacations ; but it is argued that 
the copying Agent was the agent of the 
applicant, and that as the application 
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was nob onbeved in the regisfcov by the 
latter bill the 2nd of January 1923, it 
must be considered to have been made 
on tliat date and not before. No autho" 
rity lias been cited in support of this 
contention and I am unable to agree that 
the copying agent, who receives his 
salary from the Government, is the 
agent of a litigant for the purpose of 
receiving applications for grant of copies. 
In my opinion the application must be 
deemed to have been presented on the 
22nd of December 1922 and the plaintiffs' 
respondents were entitled to exclude the 
time spent in obtaining copies from the 
22nd of December 1922 to the 5th of 
January 1923, both days inclusive, under 
S. 12 of the Indian Limitation Act, I 
am further of opinion that, even if the 
application is considered to have been 
made on the 2nd of January 1923, the 
appeal preferred to the learned District 
Judge was tiob barred by limitation. It 
has been held in Siy(id<it~un~'iiissai v. 
IM-uliatthincid 2d(iliviud (1) that if the 
period prescribed for the presentation of 
an appeal expires on a date on which the 
Court is closed, and if the appellant has 
nob obtained copies of the decrees and 
judgment before closing of the Court,and 
applies for such copies on the date of re" 
opening ot the Court, whilst his right of 
appeal is still subsisting, he is entitled to 
the benelit of time requisite for cjDtaining 
copies, and if bis apjjeal be presented be" 
fore the expiry of that time, it is not bar" 
red by limitation. The ruling is exactly 
on all fours witli the present case and 
1 must hold that the appeal presented by 
respondents in the Court below on the 
oth of January 1923 was not beyond time 
and that there is no force in tho conten" 
tion that the appeal was time'barred. 

On tho merits, the judgment of the 
lower api>eUate Court appears to be 
perfectly correct and there are no grounds 
lor interference. Section 23 of the Indian 
Easements Act provides that a dominant 
owner may from time to time alter the 
place and mode of enjoying the easement, 
provided that he does not thereby irai>ose 
any additional burden on the servient 
heritage. In the present case the old 
well having fallen into disuse a ne\y well 
has been constructed and the plaintiffs 
only wish to employ the previously exis" 
ting water coitrse to carry th e water of 
*~iT) C1897] 19 All. S42=(1897) A. W. N. 76. 


this well for the imrpose of irrigating his 
lands. The test to be applied is to see 
whether any additional burden has been 
imposed on the servient heritage of the 
defendants by use sought to be made of 
tho watercourse by the plaintiffs. The 
learned District Judge has found that no 
additional burden has been imposed and 
this finding being clearly one of fact can' 
not be impugned in second appeal. 

The result is that the appeal fails and 
is dismissed with costs. 

Apv^o>l dismissed. 
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Harrisok and Jat Lad, JJ. 

Hari Ham —Accused—Ay>pellant. 

V. 

Kmycroi —Opposite Party. 

Criminal Appeal No. 169 of 1926* 
Decided on 4th June 1925, from an order 
of the Sessions Judge, Ferozepore, D/' 
2nd January 1925. 

{a) Evtdence Act, .S. HO—Confcsstoii recorded 
accordtng to law is i>rcsiimed to be ge^iutnc. 

A statement made by a dead person recorded 
in accordf^Dce with the law by an officer natno- 
rized to record it und signed by him must under 
S* 80 be presumed to 'be genuine and as having 
been made b}* the person by whom dt 
have been made, C* 2J 

(6) CrUninai P. C., S. 162 Proviso—State' 
ment admitted wider S. 32, Evideyxce Act can ^ 
coiitfodlctcd by aywtlicr statenicnt made by the 
iavic person to Police~~ Evldetice Act, .S. 158. 

S. 158 places a person whose statement has been 
used as evidence under S. 32 in the same category 
as a witness actually produced in Court for the 
purpose of contradicting his statement by a previ* 
ous statement made by him. Therefore a state¬ 
ment which has been admitted in evidence under 
S. 32 may be contradicted by another statement 
of the «aine person made to police during investi- 
gation. [P 124, G. 2] 

(c) Criminal P. C., S. 104 —Statement cfluinof be 
used for contradictiny other icltnessc'^. 

Statements of witnesses recorded under S. 164, 
Criminal P. C., cannot be used for the purpose of 
contnidicting the statements of other witnesses 
made at the trial. [P 124, O. 2] 

Moti Sagar and Jagan Nath Bhandari 
—for Appellant. 

Dalip Singh —for Opposite Party. 

Ghulam Mohi-icd^din —for Complain¬ 
ant. 
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Judgment. —Hari Bam has beeufouud 
guilty of murdering Gaman alias Ghulain 
Muhammad and has been sentenced to 


death, and his appeal is before us. 

Gaman or Ghulam Muhammad an 
elderly man was married to a young wife 
Mfc, Amiran, who was notoriously 
;li-bohavcd. She had an intrigue with 
one Kana and gave him up for the sake 
of tha present convict Hari Ram. On the 
night of tho d2nd-'23rd I’ehruary 19:'4 
Gaman was seen for the last time, and on 
enquiries being made Mt. Amiran stated 
that he had gone to Peshawar. About a 
month later on tho 26th of March, a 
letter was received by her father, Rahim 
Bakhsh, purporting to have been written 
by one Haji Abdulla of Bombay to inform 
Rahim Bakhsh of the death of Gaman 
at Bombay. This was admittedly 
written by Hari Ram and was posted at 
some point between Ferozepove and Bom¬ 
bay by one of the postal staff. Inquiries 
by Rahim Bakhsh in Bombay showed 
that Gaman never went there. In the 
middle of April, or about two months 
after the disappearance of Gaman, one 
Jani noticed a bad smell coming from 
a well, and on a search being made a corpse 
was found and this corpse was fully iden- 
as that of Ghulam Mohammad. 
At the trial of this case the accused ques¬ 
tioned tho correctness of the identi¬ 
fication of the corpse. But before us Mr. 
I^Ioti Sagar has admitted that it is estab 
lished beyond doubt that this corpse 

of Ghulam Muhammad. Suspicion natu¬ 
rally attached to IMt. Amiran and she was 
named by Fateh Din, brother of the de¬ 
ceased, together with Hari Ram and one 
Anait and his mother as suspected per¬ 
sons, the latter two being included as 
having provided a meeting place for 
Mt. Amiran to meet her lover. 
She was arrested and eventually died ^ in 
jail, In tho course of the investigation 
one Rahmat Ali was also arrested and 
was given a pardon. Eventually Han 
Ram was sent up for trial and the evidence 
on which he was convicted consists, in the 
first ]>lace. of the statement of this appro¬ 
ver and in the second, of the corroboration 
afforded of that statement, tho statement 
of Mf. Amiran recorded by a Magistrate 
during the investigation, the letter admit- 
tediy written by Hari Ram, and tho 
formal evidence, such as the post-mortem 
evidence etc., etc. 

It will be convenient, at this stage, to 


disiiose of some objections which wore 
taken to the admissibility of certain 
documents on the record. The learned 
Government Advocate who appeared for 
the Crown objected to the use by counsel 
for the convict of Ex. D for the pur¬ 
pose of contradicting the statement of Mt. 
Amiran Ex. PFF. The latter is her 
confession recorded by a Magistrate under 
S. 164, Cr. P. C. in whicli she implicated 
Hari Ram as one of the murderers of the 
deceased. Exhibit DD is the record of 
a statement which she made on the 21st 
April 1924 during tho investigation before* 
the police. In this she implicated one 
Rana as one of the murderers and 
made no mention of Hari Ram. Exhibit 
PFF has been admitted in evidence 
under S. 32 Cl. (3) of the Indian Evi¬ 
dence Act, as a statement made by a dead 
lierson (Mt. Amiran), which if true, would 
have exposed her bo a suit for damages for 
causing the death of the deceased Gaman. 
The learned counsel for the appellant 
objected to this statement being used as, 
evidence on the ground that the prosecu¬ 
tion had not proved the indentity of Mt. 
Amiran. This statement having been 
recorded in accordance with the law by 
an officer authorised to record it and 
being signed by him must under S. 80 
of the Indian Evidence Act, be presumed 
to be genuine and as having been made 
by Mt. Amiran, widow of Ghulam Mu¬ 
hammad alias Gaman,deceased as expressly 
mentioned in the record of the statement. 
Moreover the identity of the maker of tho 
statement as Mt. Amiran is sufficiently 
proved by the evidence of Babu Mani 
Ram, Circle Inspector (P. W. No. 50). On 
tliis point we overrule tho objection of the 
Counsel for the appellant. 

As regards the objection by the learned 
Government Advocate regarding the ad¬ 
missibility of Exhibit DD wo are of opi¬ 
nion that this also must be overruled. Tho 
contention of the Government Advocate is 
that under S. 162. Criminal P. C.,the use 
of any statement made to a police oflicer 
in the course of an investigation is prohi¬ 
bited for any purpose except as expressly 
provided in the Code : the main proviso 
to the section is that when a witness is 
called for the prosecution, subject to the 
observance of certain formalities, such a 
statement may be used to contradict that 
witness in the manner provided in S. 145, 
Indian Evidence Act. The learned 
Government Advocate argued that the 
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statemenfe made by Mt. Amiran to the 
police officer on the 21st April 1924 could 
be used for the purpose of contradicting 
her confession onl> if Mt. Amiran had 
been actually called in Court as a witness 
for the prosecution; and as she was not 
called the proviso to S. 162 did not come 
into oi>eration. Mr. Moti Sagar relied on 
S. 158, Indian Evidence Act, which pro¬ 
vides that whenever any statement rele¬ 
vant under S. 32 is proved all matters 
may he proved in order, inter alia, to 
contradict it which might have been 
• proved if the person by whom it was made 
had been "called as a witness and had 
denied upon cross-examination the truth 
of.the matter suggested. This section, in 
our opinion, places a person whose state¬ 
ment has been used as evidence under 
S. 32 in the"same category as a witness 
actually produced in Court for the pur¬ 
pose of contradicting his statement by a 
previous statement made by him, We hold 
that for the purpose of contradicting Mt. 
Amiran by her statement made before the 
police officer during the investigation Mt. 
Amiran must be treated as a witness 
actually produced in Court and that it 
must further be assumed that her pre¬ 
vious statement made before the police 
was put to her in cross-examination as 
required by S. 145, Indian Evidence Act, 
and that slio denied its cori'ectness. Ex¬ 
hibit ED has been proved to be a state¬ 
ment made by Mt. Amiran by independent 
evidence on the record and w© hold, 
therefore, that it has been rightly admit¬ 
ted by the Sessions Judge for the purpose 
of contradicting the statement by her 
before the Magistrate. 

Mr. Moti Sagar wished to use the state¬ 
ment of certain witnesses recorded by the 
Magistrate under S. iGt, Criminal P, C., 
for the purpose of conti'adicting the state¬ 
ments of other witnesses made at the 
trial. The witnesses, whose statements 
had been recorded under S. 164, were 
produced at the trial and their previous 
statements had been proved and used by 
the Grown under S. 157, Indian Evidence 
Act, for the purpose of corroborating the 
evidence given by thorn in Court. Such 
statements could not be and were not 
used as substantive evidence but had been 
brought on the record merely for the 
limited purpose specified above, and could 
not, therefore, be used for any other pur¬ 
pose whether by the Crown or on behalf 
of the accused. We, therefore, uphold the 


objection of the Government Advocate to 
the use of the statements for the purpose 
of contradicting the evidence of other 
witnesses. 

The story told by the approver is that 
he was approached through one Ehagat 
Ram, a friend of his, by Hari Ram and 
Mt, Amiran with a view to deciding how 
to get rid of Ghulam Muhammad, that 
unsuccessful efforts were made to enlist 
another assistant, and that on the nigVit 
in question, the 22nd-23rd Feuruary, after 
meeting them at a liquor shop Mt.Amiran 
opened the house and let them in, in the 
middle of the night. From the room in 
which they were placed they could hear 
her quarrelling with her husband. They 
were in a room with two doors. The appro¬ 
ver went through one door and on seeing 
him the deceased tried to get out of the 
other but was met by Hari Ram and they 
both fell upon him and strangled him. 
After waiting for a short time they tied 
up the corpse in a sack and carried it for 
a distance of about half a mile, and he, 
the approver, th^n went and fetched a 
hand-cart. When fetching the cart he 
was challenged by a man Chiranji Lai, 
but succeeded in securing it. The corpse 
was tlien taken on the hand-cart towards 
the river, hut when it began to get light 
it was thrown into the well. Another 
sack was thrown in loaded with bricks 

and tied to it to keep it down. 

The story of the negotiations with 
Rahmat AH and the subsequent details are 
corroborated on many small points m 
such a way as to prove beyond all doubt 
that Rahmat Ali certainly did take part 
in the murder, and the question is whether 
there is sufficient corroboration connect¬ 
ing the accused directly with the murder 
as'apart from the general corroboration 
of the correctness of the story supplied by 
small incidents and the evidence of vari¬ 
ous witnesses. 

Discrepancies have been pointed out by 
counsel such as that Mt. Amiran allots a 
different part in the actual murder to 
Hari Ram from what Rahmat Ali the 
approver does, and that the dates given 
by Bhagat Ram and the approver of the 
actual death of Gaman do not ugree. It 
is far more probable that Bhagat Ram is 
right about this date than that the appro¬ 
ver is for he has reason to know on what 
date his leave terminated, and calculates 
from that point. At the 'same time the 
undoubted discrepancy is not, in our 
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opinion, of »ny material importance and 
does not discredit in any way the story of 
the approver. What has to be seen in the 
first place is how far the story of Mt. 
Amiran corroborates the story of the ap* 
prover • and whether there is sufficient 
reason for accepting her later version in 
which she implicates Hari Ram, as against 
the earlier story in which she states that 
Rana, her earlier lover, was the actual 
murderer. Counsel urges that the state¬ 
ment of Bhagat Ram and those of Mt. 
.Amiran are themselves tainted evidence. 
So far as Bhagat Ram's evidence is con- 
v-erned this is true. We do consider, 
however, that the statements of Mt. Ami¬ 
ran are valuable and that the learned 
Sessions Judge has rightfy accepted the 
latter version and rejected the earlier 
story. Wo believe that she was shielding 
her lover Hari Ram in implicating Rana, 
and taking everything into account we 
f find her later story to be true. 

^ The case, therefore, against Hari Ham 
amounts to this. There is very strong 
evidence of motive, his attachment to Mt. 
Amiran being fully and conclusively pro¬ 
ved and the subsequent conduct of both 
corroborates their previous intimacy. Not 
only before her husband s death but after 
this woman went and lived openly^ with 
Hari Ram. In addition to the motive we 
have the story of the approver, which we 
believe to be true and which \ve find 
corroborated by the statements of Mt. 
Amiran as to the actual participation of 
Hari Ram and by the many witnesses 
and incidents recorded in the judgment of 
the learned Sessions Judge as to the gene- 
ral correctness of the details. Finall>, 
we have the all important letter signed 
with the name of Haji Abdulla. H is 
p admitted that this was - written by Han 
Ram in order to divert suspicion. 
Reading all the evidence togethei* we 

have no hesitati.^n in finding 
Ram took part in this murder. There is 
no question as to the sentence and we 
dismiss the appeal and confirm the sen¬ 
tence of death. 

Appeal dismissed. 
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/Ai-’AU At.t and Addison, JJ. 

Raghunath Das Ram Snnip —Defen¬ 
dant— Appellant. 

V. 

Sulzer Bruderer and Co.- Plaintiff— 
Respondent. 

First Appeal No. 2586 of Decided 

on 2ud December 1925, from tlie decree 
of the Senior Sub-J., Delhi, D/' 18th July 
1922. 

(а) ArhKration — Atrard—Suit to enforce — 

Ab‘=ence of athltrator's juri'-dtetton pleaded—Evi¬ 
dence on involving question of jurisdiction 

should not be excluded—Civil P, C., O. 15, i?. 3 (1). 

When in the side on an Award objection is raised 
as to the jurisdiction of the arbitrators it 
would be illegal for the Court to shut out evi¬ 
dence on the issues involving the question of arbi¬ 
trator’s jurisdiction and to decide the case on 
other issues as prelimii.ary issues. [P. 12B, C. 2] 

(б) Practice — Trial—Piecemeal trial of a cas<' 
should be avoided. 

The practice of trying an important case picct - 
lucal should bo deprecated as tending to lead to 
protected litigation and serious inconvenience 
and to involve the parties in heavy costs if the 
ease is taken repeatedly on appeal to u superior 
tribunal. [P. 128. C. 1] 

Teh Chand and Kahan Chand —for Ap¬ 
pellant. 

PrcmBal and Ram Kishorc —for Res* 
ixindent. 

Addison, J. —The plaintiff sued the de¬ 
fendant on the allegations that the defen¬ 
dant on the 8th January 1920 placed an 
indent with him for five cases of grey me¬ 
rino on certain terms * that the indent 
was duly accepted by the plaintiff within 
the prescribed period of sixty days ; that 
the goods were shipped by the plaintiff i 
but that the defendants raised frivolous 
objections which were referred by the 
two parties to arbitrators who disagreed 
and that thereupon they were duly re¬ 
ferred to an umpire who gave an ex-poirte 
award in the plaintiff’s favour. This 
award was to the effect that the defen¬ 
dant should take up and pay for the 
goods. It was alleged that the .sum pay- 
ble on this award, though it was not 
actually fixed, was Rs. 36,925-15-9 and 
this with future interest was ‘claimed on 
its basis. In the alternative it was claim¬ 
ed that this sum was due for the price of 
the goods apart from the award. 

The defendant admitted the indent but 
denied that it had been accepted within 
the period prescribed. There, was thus 
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no completed contract. The 
to the two arbitrators was admitted, but 
the appointment and proceedings 
umpire were alleged to be illegal, so that 
the award was invalid. The other pleas 
do not require mention at present 
that plaintiff’s counsel replied that the 
indent had been accepted within the pi^ 
cribed period and that in any case the 
defendant had accepted his client s accep¬ 
tance as due acceptance. These allega¬ 
tions were denied by defendent s counsel 
and the Court proceeded to frame the 

following issues : . , 

(1) Was an umiiire validly appointed 

and did lie give an award ? , . t ^ 

(2) If so, is it invalid and not binding 

on the defendants? , . 

(3) To what amount is plaintin enti 

tied under the award ? . i. 

(4) Was there a completed contract 

between the parties ? 

(5) Is defendant estopped from impugn¬ 
ing the contract ? 

(6) Was plaintiff ready and willing to 
perform his part of the contract ? Did 
defendant break it ? If so, how and 
when ? 

(7) Was defendant excused from accep¬ 
ting the goods under the circumstances of 
the case. 

(8) Had the property in the goods pas¬ 
sed to the defendant ? 

(9) If so, does not a suit lie for the 

iirice of the goods as framed ? 

Later it added the following two issues. 

(10) What goods and under what cir¬ 
cumstances have been parted with ? 
What is the effect thereof on rdaintiff s 

claim ? 

(11) To what amount for price, charges 
and interest are plaintiffs entitled and 

at what rate of exchange ? 

When the first nine issues were struck 

the Court ordered the parties to produce 
their evidence on the first three issues 
only, though later evidence was also 
allowed on Issues (10) and (ll) as ^ being 
supplementary to the first three issues. 
It would seem that this order was ver¬ 
bally objected to when it was made : 
while before evidence was commenced, 
defendant’s counsel again tried to get the 
order changed to allow of evidence being 
given on all the issues. He was over¬ 
ruled and he then put in a written ap¬ 
plication to the same effect. This also 
was refused. The Court then proceeded 


to judgment on the issues mentioned and 
iiolding that the award was valid, found 
that Rs. 32,683-2-6 were duo on it. A 
decree for that sum with future interest 
at 9 per cent, per annum was given to 
the plaintiff' with a lien on the goods. 
Against this decision the defendant ha.s 
filed this appeal. 

It was argued by the learned counsel 
for the appellant that Issues (4) and (5) 
went to the very root of the matter as 
they involved the question of the juris¬ 
diction of the arbitrators and that it was 
therefore illegal to shut out all evidence 
on these two issues and to decide the suit 
only on Issues (1) to (3). The trial Court 
itself seems to have felt this difficulty 
for, though it confined the case to Issues 
(l) and (3), it entered into a discussion of 
Issues (4) and (5) in its judgment at pages 
73 and 74 of the paper-book. It said 
there that the indent, which contained 
an agreement to refer disputes to arbitra¬ 
tion, was admitted. It did not add that 
the acceptance of that indent by the 
idaintiff'-respondcnt which was necessary 
to make it a complete contract was de¬ 
nied. It then went on to siy that in the 
correspondence not a word was said as 
to the contract not having been com¬ 
pleted, although both sides appointed ar¬ 
bitrators. This was a discussion of Issues 
(4) and (3), evidence as to which had 
been excluded. 

In E. £>. Sasoo7i and Co. v. Ramdutt 
Ram Kissen Dass (l) their Lordships of 
the Privy Council held that a suit was 
maintainable to contest an award when 
the objection was the want of jurisdiction 
in the arbitrator. In Jai Narain Bahu Bal 
V. Naiain Das Janit Mai (2) it was held, 
at pages 305, 306, that the question of 
the factum or the validity of the contract 
was not within the cognizance of the arbi¬ 
trators, and that the arbitration clause 
assumed that there was a valid and bind¬ 
ing contract between the parties, that is 
that the arbitration clause, which is i>art 
of the contract, falls if the contract falls' 
It was sought to distinguish these autho¬ 
rities on the gi'ound that in them the 
arbitration had been ex parte throughout. 
But in the present case the effect of their 
having been a submission to arbitration 
is clearly included in Issue (5), which 
should, therefore, have been decided after 


(1) A. I. R. 1922 P. C. 374. 

(2) A. I. B. 1922 Lab. 369. 
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recording evidence and after Issue (4) 
had been decided. 

In Tayabally AhdiU Hussain v. Janies 
Findlay and Co, (3) the Sind Judicial 
Commissioners also held that a party 
dissatisfied with a private award could 
contest it, when it was sought to enfoi*ce 
it, under the Indian Arbitration Act, by 
taking such objections as that Act allowed 
but that that remedy was not his sole 
remedy. He could also bring a suit, 
thereafter, to set 'aside the award on the 
ground that no contract, providing for a 
reference to arbitration was made or that 
it, if made, was not enforceable by reason 
of fraud or misrepresentation. Ttadha 
Kishen Khetry v. Lakhmi Chand Jhaivar 
( 4 ) is also in point. 

In the case of the above authorities the 


suit was brought by the party objecting 
to the award ; but that clearly makes no 
difference. In the present case, the 
umpire’s ex-parte award was simply to the 
effect that the huvers should take up and 


pay for 
to file 


the goods. It 
such an award in 


was useless 
Court under 


the Indian Arbitration Act as no sum was 
fixed in it as due and certain calculations 
had therefore to be made and rates of ex* 
change ascertained. The plaintiff there* 
fore came into the regular Courts on the 
umpire’s award. In these circumstances 
it was within the defendant’s rights to 
attack the award on all possible grounds. 

It was urged, how’ever, by the learned 
counsel for the iDlaintiff*respondent that 
his plaint proceeded on two causes of 
action, paras. (4) to (7) disclosing the 
cause of action on the award, and the 
other paras, dealing with tho claimin' 
dependency of the award ; that defendant s 
plea as to there being no completed con; 
tract i'eferred to the second part of the 
claim which arose only if the award was 
set aside ; and that the initial submission 
to arbitration was admitted and that all 
that was pleaded as regards the claim on 
the award was that the arbitration pro¬ 
ceedings were invalid on various grounds. 
This argument, though ingenious, cannot 
be accepted. It was in para. (2) of^ the 
plaint that it was stated that the indent 
nad been accepted by the plaintiff within 
the prescribed period of 60 days. This was 
prior to any mention of an award. Simi¬ 
larly in para (2) of the pleas the defendant 
at once denied that there was a completed 

(3) A.I.R. 1924 Sind 106. ' ^ 

(4) [1920] 31 C.Ii.J. 283=24 C; W. N. 454. 


contract as the indent !iad not been ac¬ 
cepted within 00 days. The order of Mie 
pleas had to follow tlio plaint. Later, in 
replying to the paras, of tlio plaint lieal- 
ing with the award it was admitted that 
two arbitrators, who disiigreed, were ap¬ 
pointed while it was added that the 
appointment of the umpire was invalid. 
Then in the further pleas, it was again 
denied that there was a completed con¬ 
tract. It is true that it might have been 
added for the sake of clearness that there 
could be no valid submission to arbitiiition 
as there was no completed contract: but 
the meaning was clear enougli. namely, 
that, as there was no completed contract, 
the whole suit went. 

This becomes even clearer wlien the 
statements of counsel before issues are 
examined. Plaintiff's counsel stated that 
the indent was accepted two days before 
the prescribed period ended and that in 
any case the defendant accepted plaintiff’s 
acceptance as due acceptance. Both those 
allegations were denied by the opposing 
counsel. Issues (4) and (5) embody this 
part of the case and the whole suit de¬ 
pends on the findings on these issues and 
the legal effect thereof. The fact that 
there was a submission to arbitration 
may be evidence on this part of the case, 
hut in the absence of other evidence it is 
impossible to decide these issues. No 
(jnestion arises as to the defendant having 
accepted the order of the trial Court con¬ 
fining the trial to the three first issues. 
It is clear from the Court’s order, dated 
the 20th April 1922, that this objection 
was probably taken at tho very time the 
order was })'r-sed and that defendant 
certainly objected before any evidence 
%yas recorded, and finally put in a regular 
petition when his objections were not 
heeded. 

It follows that the trial Court ha.s 
erroneously decided the first three issues 
as being preliminary issues, the decisions 
of which were sufficient for the disposal of 
the case, whereas Issues (4) and (u) may go 
to the root of the case. We, therefore, 
accept ' the appeal, and setting aside the 
decree of the trial Court, remand the 
suit under O. 41, E. 23, Code of 
Civil Procedure, for decision according tb 
law. The Court-fee on appeal will be 
refunded. Other costs will be costs in 
the cause. ‘ 

In conclusion we would refer to Yaten>' 

dr a Nath Chaudhd^'y v. Hari Charan 

\ 
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Chaudhary (5) where the practice of 
trying an important case piecemeal was 
deprecated as tending to lead to protrac* 
ted litigation and serious inconvenience 
and to involve the parties in heavy costs if 
the case is taken repeatedly on appeal to a 
superior tribunal. 

Appeal accepted. 


(5) [1915] 20 C.L.J. 42G. 
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Campbell, J. 


{Chaudri) Nand Ram and anotket —De¬ 
fend dnts—Appellants. 


V. 

Iskar and o^^iers — Plaintiffs“Defen- 
dants—Respondents. 

Second Appeal No. 2647 of 1924, De* 
eided on 1st December 1925, from the 
decree of the Dist. J., Hissar, D/“ 30th 
June 1924. 

(а) Punjab Tenancy Act, Ss. 50 and 77 (3) (<?) 
—Occupancy tenant wrongfully dlsposscH'^ed—Suit 
for posse^fiion Uct tn revenue Court even after 
one year from dispossession. 

A suit for possession by an occupancy tenant 
■who has been wrongfully dispossessed from hi** 
holding by the landlord lies in a revenue Court 
only, even though one year from the date of dis- 
nossession has expired ; A. I. JR. 1924 Lahore 5*39, 
Poll. [P. 128. O. 2,] 

(б) LlmVafton Act, S. 18— Fraud by which 
plaintiff Is kept from knotoledge of his right has 
io be proved. 

F\.r purposes of S. 18 it is not the alleged fraud 
by which dispossession was carried out which^ is 
pertinent, but the fraud by which the plaintiffs 
have been kept from the knowledge of their right 
to institute a suit. [P* 129, C, 1.] 

Skamair Ckand —for Appellants. 

Nanak Ckand —for Respondents. 


Campbell, J. —The plaintiffs in this 
suit alleged themselves to be occupancy 
-tenants of certain land and the defen¬ 
dants to be the landlords. They sued 
for po9ses3ion on the ground that in 1917, 
at a time when the plaintiffs had arranged 
for the cultivation of the occupancy 
tenancy by sub-tenants, the defendants 
landlords got a mutation sanctioned 
removing the plaintiffs’ names from the 
record as occupancy tenants and thereby 
dispossessed them. The suit was for 
-possession of the land comprised in the 

tenancy- 


The defendants pleaded that the plain* 
tiffs had lose their rights of occupancy 
by abandonment. 

Both Courts below have concurred in 
decreeing the plaintiffs’ claim. In second 
appeal the objection is raised for the first 
time that the suit, was cognizable by a 
revenue Court and not by a civil Court. 
It is obvious that this is so. 

The alleged disjiossession took place on 
the 15th December 1917 and the suit 
was instituted on the 11th January 1921. 
In a ])recisely similar case, Makindra 
Singh v. Alla Ditta, printed as All India 
Reporter, 1924 Lahore 539, it was held 
that cases of this nature are fully covered 
by the decision in the Full Bench case, 
Akhar Hussain v. Karam (l). In the 
judgment of Mr. Justice Shah Din in the 
latter case it is laid down that if a ten¬ 
ant, who has been wrongfully dispossessed 
of his tenancy in the circumstances men¬ 
tioned in S. 50 of the Punjab Tenancy 
.\ct, allows the period of one year pr®S' 
cribed by that section to expire without 
bringing a suit in the revenue Court, he 
loses his remedy altogether, and by the 
combined opex-ations of Ss. 50 and 77 (31 
(g) is debarred from bringing a suit for 
recovery of possession or for compensa¬ 
tion or for both in a civil Court. This 
pronouncement was made after consider¬ 
ing the observations of Sir Meredith 
Plowden in the referring order in P. K* 
1891, Kesar v. Singh Ntkal Singh (2) ; 
and it appears to me to be conclusive lu 
respect of the present suit. In the^ same 
case, Akhar Hussain v. Karam (l) » It was 
rightly pointed out by Rossignol, J., that 
S. 77 (3) (g) and (i) appear to cover all 
conceivable causes of litigation between a 
landlord and his tenant qua tenant, and 
that an ex-tenant, in that capacity, can 
look for no relief outside the revenue 
Courts. 

In the present instance the plaintiffs 
allege themselves to be tenants who 
never abandoned their tenancy and the 
suit is not cognizable by a civil Court. 

I have been asked to consider the ^ facts 
that no previous objection to jurisdiction 
was raised and that fraud was alleged m 
the plaint in deciding whether an order 
should be passed under S.lOO (3). of 
the Punjab Tenancy Act and the decree 
of the first Court ordered to be registered 
as that of an Assistant Collector. No 

- (1) 1191b} 90 P. R. 1918 (F. B.). 

(‘4 [1891] 45 P. B. 1891 (F. B.). 
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speoiho allogabion, however, is mado in 
the pHinfc of the particular fraud by 
which dispossession was concealed from 
the plaintiffs by the defendants, and for 
jpurposes of S. 18 of the Limitation Act 
it is not the alleged fraud by which dis¬ 
possession was carried out which is per¬ 
tinent, but the fraud by which the plain¬ 
tiffs have been kept from the knowledge 
of their idght to institute a suit. As for 
the failure of the defendants to raise the 
ques’^ion of jurisdiction before, it is not 
contended that this precludes mo from 
going into this question in second appeal, 
and in view of the rulings of this Court, 
cited above, to wbicb I adhei*e, it would 
be vexatious to order otherwise than that 
the suit should be dismissed. I accept 
the appeal and dismiss the suit with costs 
throughout as being a suit which the 
lower Courts had no jurisdiction to hoar. 

Api^cal accepted^ 
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Campbell, J. 

Kaka —Defendant—Appellant. 

V. 

Jiavi Plaintiff—Respondent. 

Second Appeal No. 2787 of 19:23, De¬ 
cided on 8th April 1924, from a decree 
of the Dist. J., JuUundur, D/- 27th 
October 1923. 

ik Landlord aad Tenant—Notice to guit-^Tcn- 
a^idz-af-wlll admitted by defendant tenant^ 
Defendant possc^fiton long after stiU—Notice 
to quit not neee^sarif where it Is not so required 
by a statute- 

Where in an ejectment suit the defendant was 
found unable to prove anything more than a 
tonancy-at-will in his favour and retained posses¬ 
sion of the property for a considerable period 
after the institution of the suit and whore no 
statute required notice. 

Held : that the suit oanuot be dismissed on the 
Ground that there was no previous notice to 
quit : 18 Bom. 107, Dlsl. [P. 130. 0. 1.] 

Jagayi Nath —for Appellant. 

Faqir Chand —for Respotdent. 

Judgment.—The plaintiff is a .Tat 
and the defendant is an Arain of Mau^ia 
Lorari in the JuUundur District. The 
plaintiff sued on the 23rd of JanuaiT 
1922, alleging that 2V^ years pveviously 
the defendant had become his tenant~at" 
wijl of a certain house on certain condi¬ 
tions ; that the defendant had been guilty 
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of broach of those conditions and that, 
therefore, ho was liable to ejectment. 
He asked for a decree for ejectment and 
admitted that no notice to vacate had 
been given to the defendant before suit. 

The defendant pleaded that five or six 
years before suit he was jxjrmitted by the 
plaintiff to occupy' the premises which 
were then in ruins ; that subsequently he 
roofed the house and built a portion ; anti 
that then the plaintiff made him a per¬ 
manent tenant for life. 

Tlie defendant endeavoured to prove a 
written lease, dated the '^5th of October, 
in support of his plea, but, since the do¬ 
cument was unregistered, he was unable 
to do so and be was held to bo shut out 
from proving by other evidence the terms 
of the alleged permanent lease. It is, 
however, a point made before mo for the 
defendant that a document of some kind 
was executed on the 25th of October 
1919 which date corresponds roughly 
with the plaintiff’s allegation that defen¬ 
dant’s tenancy commenced years before 
the 23rd January 1922. The trial Court 
held that the plaintiff bad failed to i^rove 
the forfeiture of any condition, but that 
since the terms of the defendant’s alleged 
lease could not be proved, and since he 
had admitted that he had been a tenant- 
at’will for six years before suit, he must 
be taken to bo a tenant-at-will still and 
could be ejected at the plaintiff’s pleasure. 
The plaintiff was given a decree for pos¬ 
session of the premises. 

This decree was modified by the lower 
appellate Court to this extent that the 
plaintiff was ordered to pay the defendant 
Rs. 100 as the cost of the structures 

erected by the latter. 

The defendant has coinc to this Court 
on second appeal and his principal ground 
is that the suit must fail for want of 
notice to quit given before suit. It has 
been pointed out on his behalf that the 
plaintiff relied in the first instance upon 
forfeiture which he failed to prove and 
that then he was allowed to fall back 
on the defendant s admission that the 
original entry by the defendant had been 
as a tenant‘at-will. It is contended that, 
if the plaintiff was permitted to fall back 
upon this admission, the defendant was 
entitled to rely upon the failure to give 
notice before suit, and that, as laid down 
in Abu Bakar Saiha v. Venkataramana 
Vishveshvar (l), the Digtrict^J u rlge could 

(IJ U8941 43 i5otn. 107. 
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not in his judgment give the notice which 


he thought the plaintiff was bound to 
give. "What the learned Judge actually 
said on this point was that the original 
tenancy must be held to be a tenancyat" 
will terminable by either ^^arty on rea¬ 
sonable notice and that defendant by 
this time has had ample notice that the 
plaintiff wishes to terminate the tenancy, 
and he cannot complain if he has to 
vacate ” For the respondent it is argued 
that any notice now given by the plain¬ 
tiff’ would be disobeyed since the defen¬ 
dant, as is shown by bis memorandum of 
appeal to this Court, still persists in his 
claim to be a tenant for life. 

There is this difference between the 
present case and that reported as Ahn> 
Bakar Saiba v. Venkatramana Vishvesk- 
var (l) that the decision of the latter was 
based upon Yithu v. Dhondi (2) which 
was a case where there was a statutory 
obligation on the landlord to give notice 
to quit, whereas in the present case there 
was no such statutory provision. The 
situation here is that the defendant is 
unable to prove that he is anything more 
than a tenant-at-will. He has been given 
a compensation for his buildings and ho 
has retained possession for a considerable 
period since the institution of the suit. 
In all the circumstances, I am not pre* 
'pared to interfere for the reason that no 
formal notice to quit was given before 
suit. 

I dismiss the appeal, but leave the 
parties to bear their own costs. 

Appeal dismissed. 

(2) [1891J 15 Bom,"40T 
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Harnam Singh and aiiothei — Accused 
—Petitioners. 

V. 

Ktrtf/-Emperor—Complainant — Oppo¬ 
site Party. 

Criminal Revision No. 1289 of 1926, 
Decided on 16th January 1926, for revi¬ 
sion of the order of the Dist. Magistrate 
Ferozepur, D/- 26th May 1926. 

CrlvUnal P. C.. S. Further inquiry should 

not be dtreetod unless the order of discharge Js 
manifestly foolish or perverse. 

Further enquiry should not be ordered unless 
the order of discharge is manifestly perverse or 


192& 

foolish or is based upon a record of evidence which 
was obviously incomplete ; 1 Lahi 216, Ref. 

[P 130 G 2] 

Anant Bam —for Petitioners. 

Judgment. —In this case a Magistrate 
had discharged a complaint brought by 
Sucha Singh against Hamam Singh and 
Mangal Singh under S. 342, Indian Penal 
Code. The complainant moved the learned 
District Magistrate who, in the exercise of 
his revisional powers, directed a further 
enquiry. Harnam Singh and Mangal 
Singh have come up to this Court in 
reivision through Mr. Anant Ram. 

The learned District Magistrate says as 
follows :— 

There is a good deal of evidence in 
support of this story. The Magistrate 
had discharged the accused on the ground 
that the evidence is discrepant, and that 
certain additional witnesses were pro¬ 
duced before the Court though it was 
stated by one of the earlier witnesses 
that only he and Arjan Singh were pres¬ 
ent. I consider that the Magistrate has 
given insufficient ground for rejecting 
a considerable volume of evidence recor¬ 
ded againt Mangal Singh and Harnam 
Singh.” He then goes on to say : “ I consi¬ 
der that the ev'idence produced by Sucha 
Singh requires more careful consideration 
than it has yet received.” 

Now, it had been held more than once 
by this Court that further enquiry 
in cases of this nature should not be or¬ 
dered unless the order of discharge was 
manifestly perverse or foolish, or was 
based upon a record of evidence which 
was obviously incomplete. It has not 
been suggested that the record of evidence 
in the present case is incomplete nor had 
the District Magistrate found that the 
order of discharge was manifestly 
perverse or foolish. In this connexion 
reference may be made to Nabi Bakshi 
V. Croivn (l). In the circumstances, in 
my opinion, the order of the learned Dis¬ 
trict Magistrate is erroneous and accept¬ 
ing the petition, I restore the order ot 
discharge passed by the Magistrate and 
quash the further proceedings ordered. 

Application accepted* 


(1) tl920] 1 Lab. 216=21 Cr. L. J. 521=109 
Xi. R. 1920. 
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Empkror V. Akbar Ali (Harriscn, J.) 
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Harrison, J. 

Emperor 

V. 

Akbar Alt Shah 

Criminal Revision No. 963 of 1925, De‘ 
cidecl on 2ist November 1925, against the 
order of the S. J., Gurdaspur, D/- 24th 
March 1925. 

>5? (o) Criminal P. C., (as amended In 1923)> 
N. 195— Sanction obtained and ca<e In-itiiuted niuicr 
old flection — Fre<h complaint ntider an^ended sec¬ 
tion is not necos'iary. 

When the sanction has been given and the case 
has been instituted before the amendment comes 
into force the case can proceed to its logical con¬ 
clusion and afresh complaint under the amended 
section is not necessary. A. I. P. 1925 Ijah. 330, 
Approved ; A. I. R. 1924 Mad. 616 (2), Di^s. 

[P 132 C 21 

{b) Criminal P. C., S. 195— Sanction ob^ahied 
by private indtvtdual'^Crown can take up the ca^e 
at a la'er stage as Croun is technically complainant 
in all crimittal cases. 

When the sanction has been obtained by a pri¬ 
vate individual and the earlier proceedings have 
been taken by Public Prosecutor, the Crown can 
take over the case at a later stage as the Crown is 
technically the complainant or the prosecutor iu 
all criminal oases. [P 162 C 1) 

Jagan Nath Bhandari for Govt. Advo’ 
cate —for the Crown. 

Mehr Chand jV/a/i a/an—for the Ac¬ 
cused. 

Judg m ent.—On the 6th May 1922 the 
Sessions Judge of Gurdaspur acquitted 
nine accused persons, including one 
Gobind Singh, who had been sent up for 
trial on a charge of murder. On the 4 th 
of December 1922 the successor of that 
Sessions Judge gave sanction under S. 195, 
Criminal Procedure Code, to the prosecu¬ 
tion of six of the witnesses, who had 
appeared for the Crown. On the 4th of 
June 1923 or on the last day of the six 
months the present complaints were inati" 
tuted in the Court of a Magistrate in 
Gurdaspur. At this time the amendment 
in the Criminal Procedure Code had been 
passed but hai not come into force and 
did not do so until September 1923. 
After a considerable delay which was due 
to irregular proceedings in the Magis¬ 
trate's Court and to the return of the case 
after it had been committed. Mr. Skemp, 
Sessions Judge, by his order of the 24th of 
March 1925 discharged the accused hold¬ 
ing that the case was governed by the 
new section and that in the absence of a 
complaint by the Court he had no juris¬ 


diction. His judgment shows that ho 
understood that he was following the view 
taken by the Chief Justice of this Court 
in Jawahar Lai v. Jaggii Mai (l), and dis¬ 
senting from M'uthiah Goundan wChinna 
Nallappa Goundan (2), a decision of a 
Division Bench of the Madras High Court. 
The question, is whether when the sanc^ 
tion has been given and the case has been 
instituted before the amendment comes 
into force the case can proceed to its 
logical conclusion, or whether further pro¬ 
ceedings must be stayed and a fresh c om- 
plaint presented under the present section. 

Counsel for the Crown contends that 
the view taken in Jatoaliar Lai v. Jaggu 
Mai (l), so far from being opposed to the 
case proceeding when once instituted is 
directly in favour of it and this on the 
principle of tmius inclusio, alterius exclu” 
5 io, or, in other words, that if a complaint 
subsequently instituted does not lie, it 
follows by implication that if instituted 
before the amendment came into force, it 
does. He also contends that the view 
taken in Muthia Goundan v, C. Nallappa 
Goundan (2) is correct. As against this 
all that counsel for the respondents has 
been able to urge is that in Webster's 
Dictionary the word “cognizance” in its 
legal sense is defined as meaning 'hear¬ 
ing and deciding.” This is not the ex¬ 
clusive sense in which the word is used in 
the Criminal Procedure Code nor indeed 
as far as I am aware in any legal enact¬ 
ment and is at once too wide and too 
narrow. In S. 190, Criminal Procedure 
Code, we find that “a Magistrate may 
take cognizance of any offence : (a) upon 
receiving complaint, etc., etc.;” so in S. 4, 
9 ub-S.(5) offence cognizable by the police, 
i. e., regarding which the police can take 
action without a warrant. The present 
S. i95, as I understand it, and in my opi-^ 
nion this is also the view taken in Jawa^ 
har Lai v. Jaggu Mai (l), lays down the 
conditions on which the Court may take 
cognizance; that is to say, the conditions 
precedent must be fulfilled and then the 
Court will function. So where the Court 
has taken cognizance before the present 
section was in force, these restrictions do 
not apply and the old Code governs the 
case. 1 hold, therefore, that the Sessions 
Judge had jurisdiction to try these cases. 

Counsel contends that even so the or ler 
passed was tantamount to an order of 

(1) A.l.R. 1926 Lah. 330. 

(2) A.I.B. 1924 Mad. 616 (2). 
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acquittal and as the Crown has not ap¬ 
pealed, it bad no right to apply for revi¬ 
sion in the present form. The order was 
in terms one of discharge. I think the 
present application is in order. Further, 
counsel contends that the sanction having 
been obtained by a private individual and 
the earlier proceedings having been taken 
by h*m, it was not for the Crown to take 
over the case at a later stage. I do not 
think there is any force in this conten¬ 
tion as the Crown is technically the com¬ 
plainant or the prosecutor in all criminal 
cases. 

Finally it is contended, and I think 
with great force, that w'hatever view be 
taken of the law, this is not a case in 
■which proceedings should now be re-star¬ 
ted. I have gone through the original 
judgment in the murder case, which gave 
rise to the original application and taking 
everything into account, the great delay in 
instituting the proceedings, the subsequent 
delay caused by various reasons, the great 
difficulty of proving a negative of rather 
proving affirmatively that the men have 
committed perjury when all of them told 
only one story, I do not think it advisable 
4>o re-stai't the case. The judgment of the 
Sessions Judge after dealing at unneces¬ 
sary length with the shortcomings of the 
police, gives a definite finding that a 
Gobind Singh has established his alibi. 
Regarding this alibi the Judge’s successor, 
who gave sanction, writes as follows : 
**So far as Gobind Singh is concerned, 
there is some evidence which appears to 
be reliable to prove that he could not 
have been present, etc. etc.,” This is not 
ver>' positive, and taking evei">'thing into 
account, I do not order further jn'oceed- 
ings to be taken in spite of the grave 
nature of the case in which the perjurv* is 
said to have been committed. 

Order accordhujlif. 
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Scott-Smith and Fforde. JJ. 

AchpaX —Accused—“Appellant. 

v. 

■ Rmp&rot —Opposite Party. 

Criminal Case Ko. 656 of 1923, Decided 
on 6th November 1923, against the order 
of S. J., Ambala, D/- 24th April 1923. 


(а) Evidence—Indian wonie^t can tdenti/p their 
own jewellery even If of common pattern. 

ludian women can identify their own articles 
of jewellery even if they are of a common patt-em. 

[P 133 0 ‘2] 

(б) Criminal P. C., S. 239—.4 perwn charged 
urider S. 412 cantiot he jointly tried ivith others 
charged under S. 39G. 

A person cannot be tried upon a charge under 
S, 412, jointly with others who are being tried for 
the offence of dacoity under S. 896. [P 133 O 2} 

(c) Criminal P. C., S. 238— Offeticc under 
I. P. C., S. 412 Js not a minor offence cennpared 
with S. 396. 

The oflence of receiving stolen property cannot 
be considered a minor one as compared with that 
of dacoity or oi house breaking by night. [P134 C 1] 

B. A. Coopei —for Appellant. 

Z>e.s Baj Sawlmey —foi Opposite Party. 

Judgment —This is an appeal from 
the order of the Sessions Judge of Ambala 
convicting Achpal of the offence of 
dacoity with murder under S. 396, Indian 
Penal Code, and sentencing him to trans¬ 
portation for life. At the same trial Idu 
also was convicted under the same sec¬ 
tion and sentenced to ten years' rigorous 
imprisonment, while Kapura w’ho was 
chai'ged under Ss. 396/109, Indian 
Penal Code, and tried along with others- 
was convicted and sentenced under S. 412, 
Indian Penal Code, to five yeai^s’ rigorous 
imprisonment. Idu and Kapura wci*e also 
sentenced to a fine of Rs- ?00/— each. 
Other persons who were jointly tried 
with these three were acquitted by the 
learned Sessions Judge on the ground 
that the evidence of the two approvers 
was not corroborated in material parti¬ 
culars as regards them. Achpal’s appeal 
has been argued by Mr. Cooper, Advocate 
and Kapura’s by Mr. Gulla Bam. Idu's 
appeal was filed by counsel but he was 
unrepresented at the hearing. 

The facts of the ease including the evi¬ 
dence of the two approvers have been 
fully set forth in the judgment of the 
Court below and we need not repeat 
them. It is not denied that the dacoity 
in which two murders were committed 
took place in the house of Asa Ram in 
village Sabepur on the night between 
30th June and 1st July 1922. It has also 
not been denied before us that the two 
approvers, P. Ws. 5 and 9, Kawab and 
Saini, themselves took part in the dacoity*, 
but it has been urged by Mr. Cooper that 
their evidence so far as his client is con¬ 
cerned has not been sufficiently corrobo¬ 
rated to warrant a con'viction. In our 
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opinion there is ample corroboration of 
the evidence of the approvers as against 
Aohpal. It is in evidence that one of the 
dacoits was wounded by a spear-thrust 
delivered by Asa Ram at the time of the 
dacoity. Seven days afterwards Aohpal 
was medically examined and was tonnd to 
have a wound in the shoulder which 
could have been caused by a spear. His 
explanation that it was caused by a bul¬ 
lock's horn has been disproved by the 
medical evidence. The presence of this 


injury on his person is in itself, in our 
opinion, a sufficient corroboration of the 
evidence of the approvers. But in addi-^ 
tion to this three articles of jewelery and 
a chuni (Ex. P. 4) were produced by 
him during the police investigation. They 
have been fully identified by Asa Ram 
and his female relations as belonging to 
them and as part of the property stolen 
by the dacoits. The witnesses who identi¬ 
fied these articles were not cross-examined 
as to the question of identity and there 
is no' evidence of rebuttal. Achpal did 
not claim them to be his own property. 
We see no reason to doubt the guilt of 

Achpal and dismiss his appeal. 

As regards Xdu, five articles of jewelleiy 
(Exs. P. 9 (1). P* 9 P- 19. P. 11 and 
P, i3) are said to have been produced by 
him or at his instance. Exs. P. 9 (-1) 
and P. 9 (*2) were found in the possession 
of Mb. Santi, P. W. 24, who states that 
the wife of Idu pawned them to her but 
did so some six months prior to the dacoi- 
ty. There is no evidence to show that 
these articles came into the possession of 
Idu*s wife subsequent to the dacoity. Mt. 
Santi may have falsely stated that they 
were pawned to her prior to the dacoity 
but there is no rebuttal of her statement 
and we cannot read into her evidence 
what she has not said. As regards the 
ear-rings Ex. P. 10. they also are said to 
have been produced by Mt. Santii but she 
pleaded ignorance in regard to them and 
there is no evidence that they were ever 
in her possession or that of 
wife. As regards P. 11 and P. 13, it is 
admitted that they were produced from 
the house of Idu and at his instance but 
Idu and bis wife claimed them as their 
own property. Lai Singh lamba^ar.Btated 
that when the parihand, Lx. i'. ii. 

was first produced during the •“ves‘.ga- 

tion Asa Bam failed to identify iL but his 
statement is contradicted by other evi¬ 
dence whieh we see no reason to reject. 


Asa Ram and his femalo relations have 
given clear evidence of identification of 
these articles. It is an undoubted fact 
that Indian women can identify tlieii 
own avticlesof jewellery even .f they are o 
a common pattern, and we see no reason 
to reject the evidence of identification 
which has been produced in the present 
case. Moreover the two approvers have 
given clear evidence against Idu and there 
is nothing on record to show that they 
had any reason to name him falsely. Wo 
consider that his conviction is justified by 
evidence and dismiss his appeal. 

Kapura, as already stated, was tried 
along with his co-accused for abetment 
of dacoity. He could so be tried along 
with them but, in our opinion, it was 
illegal to convict him of an affence under 
S. 41z, I. P. C., which is a totally diffe¬ 
rent offence from that of dacoity, com¬ 
mitted at a difiFerent time and not in the 
course of the same transaction within the 
meaning of S. 239, Criminal P. C. It is 
quite clear that Kapura could nob have 
been tried upon a charge under S. 412, 
I. P. G., jointly with others who were 
being tried for the offence of dacoity 
under S. 396, his offence being quite 
distinct and committed on a different 
occasion. But the learned Sessions Judge 
was of opinion that he was justified in 
convicting him under S. 412 having 
regard to S. 238, Criminal P. C. 
This latter section lays down that when a 
person is charged with an offence consist¬ 
ing of several particulars, a combination 
of some only of which constitute a com¬ 
plete minor offence, and such combina¬ 
tion is proved, bub the remaining particu¬ 
lars are not proved, he may be convicted 
of the minor offence, although ho is not 
charged with it. The learned Sessions 
Judge says “dacoity is a composite offence 
and the dishonest retention of property 
stolen in the commission of a dacoity 
would, I hold, be included in the more 
comprehensive charge of dacoity or abet¬ 
ment of dacoity.” Here we are unable to 
agree with the learned Sessions Judge. 
None of the particulars which go to make 
up the offence of dacoity constitute by 
themselves the offence of dishonestly 
receiving stolen property. Some instances 
of what is a minor offence within the 
meaning of this section are as follows : 
The offence under S. 365, Indian Penal 
Code, is a minor offence as compared with 
that under S. 366. the offence of causing 
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grievout hurt or of causing hurt under 
S. 325 or 823, Indian Penal Code, is a 
minor offence as compared with the of¬ 
fence of murder or culpable homicide. 
Bub we are quite unable to see how the 
offence of receiving stolen property can be 
considered a minor one as compared with 
that of dacoity or of house-breaking by 
night. We, therefore, accept the appeal of 
Kapura and set aside his conviction and 
sentence. 

It remains to consider whether Kapura 
should be re-tried for an offence under 
S. 412, Indian Penal Code. The approvers 
have stated that he was not one of the 
dacoits bub that Sharfu, who is said to 
have been absconding and the leader of 
the gang, said that he should have a share 
of the stolen property because he had 
organized the gang. This statement of 
Sharfu made to the approvers has been 
admitted as evidence against Kapura by 
the Court below, bub it was obviously 
inadmissible in evidence. The only evi¬ 
dence against him is that of Joti P.W. 33, 
a boy of 20 and a shopkeeper of Jaga- 
dhri who produced two ornaments, a 
menhdi and a Kanda (Exs. P.15 and 16) 
valued at Ks. 20/- and Rs. 2/8/— respec¬ 
tively, which he said Kapura had sold to 
him about a month after the dacoity. 
Joti’s evidence is not corroborated by any 
entiT in any book or by any other evi¬ 
dence whatsoever. It is simply his word 
against Kapura : even if it be assumed 
that the property be stolen property, it 
was found in the possession of Joti and it 
is quite possible that ho accused Kapura 
in order to save his own skin. The case 
is therefore a very weak one against 
Kapura and considering the lorg time he 
has been in custody and in jail, we do not 
think that he should be re-tried. We 
therefore direct that ho be released from 
custody. 

Appeals partly allowed. 
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Shadi Lal, C. J.. and LeRossignol, J. 

Ishar Das and another —Objectors— 
Appellants. 

v. 

Parma Nand and aitoth er —Decree- 
holder and J udgment-debtor—Respon¬ 
dents. 

Letters Patent Appeal No. 253 of 1923, 
{Decided on 12th November 1925, from the 
judgment of Martinoau, J., D/- 25th Octo¬ 
ber 1923. 


Ctvil P. C., S, 47— PurcJiaser of Judgment-deb¬ 
tor's attached property Is representative toUhin 
S. 47—Order disaUowing hts claim Is appealable. 

Purchas^irs of the attached property of the 
judgment-debtor are representatives of the judg¬ 
ment-debtor as contemplated by S. 47 and an 
order disallowing their claim is appealable and 
regular suit is not necessary for setting it aside : 
16 All. 280 and 64 P. H. 1912, Di^t. 21 AH. 20 ; 2ft 
Co/. 492 ; 20 Mad. 378 and 34 Mad. 450, Foil. 

[P. 135, C. 1] 

M. S. Bhagat —for Appellants. 

Badri Das —for Respondents. 

Shadi Lal. C.J .— The facts, which are 
relevant to the question of law involved 
in this appeal, lie within a narrow com¬ 
pass. The first respondent, Parma Nand, 
obtained a simple money decree against 
the second respondent Panna Lal and in 
execution of that decree he seeks to have 
certain land sold which he had attached 
before judgment. This land was under 
mortgage to the appellants whose rights 
as mortgagees are not disputed, but the 
appellants maintain that they have pur¬ 
chased the equity of redemptioU, and 
contend that, although the purchase was 
made after the attachment of the pro¬ 
perty by the decree-holder, the attach¬ 
ment was invalid and the land cannot be 
sold in execution. 

The Subordinate Judge has pronounced’ 
his ox)inion in favour of the validity of the 
attachment and he has accordingly dis¬ 
allowed the claim preferred by the ap¬ 
pellants. The question for determination 
is whether the order rejecting the claim 
can be held to be one passed under S. 47 of 
the Civil Procedure Code and'can* form* the 
subject of an appeal, or whether it can be 
set aside only by a regular suit. 

Now, a perusal of S. 47 makes it abso¬ 
lutely clear that two conditions must bo 
satisfied before a Court executing-the 
decree can adjudicate upon a dispute 
under that section. In the first place, 
6 be matter in dispute must relate to the 
execution, discharge or satisfaction of the 
decree, and this condition is admittedly 
satisfied in the present case. The second 
condition is that the question to be deter¬ 
mined must arise between the decree- 
holder or his representative on the one 
side and the judgment-debtor or his re¬ 
presentative on the other. The learned 
Judge, against whose judgment this appeal 
under Cl. 10 of the Letters Patent has 
been preferred, holds that the appellants 
are not the representatives of the judg¬ 
ment-debtor within the meaning of S. 47^ 
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and they cannot consequently prefer an 
appeal against the order of the Court exe¬ 
cuting the decree. 

Now, it has been repeatedly hold that 
the expression * representative ” in S 47 
has a more extended meaning than a ** legal 
representative” and includes also a repre¬ 
sentative-in-interest. An assignee from 
a judgment-debtor of property belonging 
to him and affected by the decree is a re- 
presentaative of the judgment debtor 
within the meaning of the section. Such 
an assignee stands in the shoes of the 
judgment-debtor and is bound by the 
decree so far as the property assigned to 
him is concerned. He is subject to the 
same liabilities and is entitld to exercise 
the same rights as his assignor, the judg¬ 
ment-debtor. This principle has been 
affirmed in several judgments, vide inter 
alia, Gur Prasad v. Tiam Lai (l); MatheAc- 
son V. Qobardhan (2) ; Parmananda Das 
V. Mahabeer Dossji (3) ; and Kuppana 
Kavundan v. Kumara Kavundan (4). The 
learned counsel for tlie respondent invites 
our attention to the judgment in Madho 
Das V Ramji Patak (5), which was 
followed by the Punjab Chief Court in 
Mt^ Bhainpkul Devi v, Bai Sahib 
Bahadur Harbakhsh Sirnfh and others (6), 
but the learned Judges of the Allahabad 
High Court who decided the case of Gar 
Prasad (l) point out that in the course o 
the delivery of the judgment in the case 
of Madho Das (5) the fact of the property 
being under attachment at the time of the 
purchase was not present to the mind of 
the Court. 

There can be no doubt that a purchaser 
from the judgment-debtor of his property 
which is neither under attachment nor 
otherwise affected by the terms of the 
decree cannot be held to be a repi’osenta* 
tive of the judgment-debtor, and the case 
reported as Mt, Bhamphnl Devi v. Bar- 
hakhsh Singh (6), is one of that descrip¬ 


tion. 

In the case before us the appellants are 
purchasers of the attached property and 
\ve have no hesitation in holding that 
they are the representatives of the judg¬ 
ment-debtor as contemplated by S. 47 of 
the Civil Procedure Code. We accor d ingly 
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accepfr the appeal and setting aside the 
judgment of the Single Bench, we remit 
the case for decision on the merits. The 
respondent decree-holder must i^ay the 
costs incurred by the appellants in this 
Court. 


Appeal allowed. 
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Shadi LAii, G. J. 

{.Firm) Kundan LahMukandi Lai — 
Plaintiff—Petitioner. 

V. 

Kanshi Bam- and another —Defendants 
—Bespondents. 

Civil Revision Petition No. 769 of 
19'^3, Decided on 4th Juno 1924, against 
an oi’der of the Sub.-J., Fourth Class, 
Jagadhri, Dist. Ambala, D/- Gth August 
1923 

Civil P. C., S. 151— Specif ic provision of limi¬ 
tation cantiot be evaded. 

Where a definite period of limitation has been 
prescribed by law within which action could be 
taken, a Court is not entitled to extend such 
period by invoking S. 151 ; A. /, R. 1922 Patna 479, 
Pel. 071. [P. 135. C. 2] 

Shamair Chajtd —for Petitioner. 

Judgment. —An ex-parte decree was 
granted to the plaintiff on 7th January 
1920, and it was not until 21s6 February 
1923 that the defendants made an appli¬ 
cation for an order to set aside the ex- 
parte decree. Now, summons were duly 
served upon the defendants and the 
terminus a qua under Art. 1G4 of the 
Limitation Act is the date of the decree. 

4 

The application to have the decree set 
aside was consequently barred by 
time. 

The learned Judge of the lower Court 
is, however, of opinion that he can evade 
the law of limitation by acting under 
S. 151, Civil P. C. This view is entirely 
erroneous. AVhere a dehnito period of 
limitation has been proscribed by law 
within which action could be taken, a 
Court is not entitled to extend such period 
by involtirg S. 151, of the Civil P. C. 
If any authority were needed on the 
subject, I would refer to the judgment of 
the Patna High Court in, Ajodhia 
Mahton v. Phul Kue.r (l). 


(1) A.I R. 1922 Patna 479« 
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I accordingly accept the application for 
revision and dismiss the application made 
by the defendants for setting aside the ex- 
parte decree. The defendants must pay 
the costs incurred by the plaintiff in this 
Court as well as in the Court of first 
instance. 

Applicatio7i accepted. 
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Abdul Raoop and Harrison, JJ, 
Imam Din —Plaintiff—Appellant. 

V. 

Muhammad Din and another —Defen¬ 
dants—Respondents. 

First Appeal No. 534 of 1921, Decided 
on lOth March 1924, from a decree of the 
Senior Sub-J., Jhang, D/- 22nd December 
1920. 

{a) Specific ^Uef Act, Ss. 15 atul 27 (6)— Agree- 
ment by viajor to sell his own and vilnor nephew's 
property—for specific performance by 
x'endee—Decree for major's share on payment of 
whole purchase money may be granted. 

Where a major agrees to sell property belonging 
to himself and his minor nephew whose property 
ho has no right to sell, and conseqtiently the agree¬ 
ment with regard to which is void, the purchaser 
is entitled, in a suit for specific perfor.nance, on 
ofierieg to pay the whole purchase money, to a 
decree directing the adult party to convey all his 
interest in the property : 33 Mad. 359 and 13 
4. L. J. 739, Eel. on. [P I«7. C 1 and 2] 

(b) Contract Act, iO~Purchase of property 
subject to prior contract to seli^Parchaser plcadiiig 
ahsence of notice mn^t so prove. 

A Y0Qd<^ claiming to liaV6 purchased iniinoV" 
able property for value without notice of a prevb 
ous contract to sell, must prove want of notice of 
the previous contract. [P 137 O 1] 

Niaz Muhammad and Ram Chand 
Manchando, —for Appellant. 

Muhammad Iqbal —for Respondents. 

Judgment. —This is an appeal against 
u decree dismissing a suit for the specific 
performance of a contract for sale. The 
following facts will disclose the nature of 
the question that arises for decision in 
this appeal. 

Defendants Nos. 1 and 2 agreed to sell 
the land in dispute to the plaintiff for 
Rs. 6,600 by a deed dated the 19th of 
September 1919. Defendants Nos. 1 and 
2 were originally occupancy tenants of the 
land. They agreed to sell the land to 


plaintiff on acquiring proprietary rights 
therein. The proprietary rights were con¬ 
ferred upon them on the 8bh October 
1919. Instead of selling the land to the 
plaintiff they sold it to Abdul Wahab, 
Defendant No. 3, by a registered sale-deed 
dated the JObh of October J9i9. Defen¬ 
dant No. 3 took possession under the deed. 

Defendant No. .1 is the uncle of original 
Defendant No. 2, the latter being a minor 
at the date of the agreement in favour of 
the plaintiff as well as at the date of the 
sale in favour of the defendant. 

The plaintiff brought the suit for tho- 
specific performance of the above agree¬ 
ment. The Defendant No. 1 did not pub 
an appearance and the suit proceeded 
ex parte against him. On behalf of the 
minor defendant it was pleaded that he 
being a minor, his uncle, Defendanc No. 1, 
had no right to sell his share in tho land 
in dispute. Defendant No. 3, the vendee, 
under the sale-deed, dated the 16th Octo¬ 
ber 19i9, pleaded that he had no know¬ 
ledge of the alleged agreement in favour 
of the plaintiff, and that, therefore, he had 
a preferential and indefeasible title under 
his sale-deed. 

The principal questions that aroso for 
decision in the Court below upon these 
pleadings were : 

(1) Whether Defendant No. 1 had any 
right to sell the share of Defendant No. 2 
who was a minor ; and 

(2) Whether it lay upon Defendant 
No. 3 to prove that he had no knowledge 
of the agreement of sale in favour of the 
plaintiff; or whether it was the duty of the 
plaintiff to prove that the vendee, Defen¬ 
dant No. 8, bad knowledge of the agree¬ 
ment in his favour. 

The trial Court found that Defendant 
No. 1 had power to sell the share of the 
minor also and that the burden of proof 
lay upon the plaintiff to prove positively 
that Defendant No. 3 had notice of the 
agreement in his favour. It further held 
that, even if Defendant No. 1 had no power 
to convey the interests of the minor, tho 
plaintiff cannot succeed, as a partial 
decree for the specific performance cannot 
be made. Upon these findings the Court 
below dismissed the suit. 

The plaintiff has come up in appeal to 
this Court, and it has been contended that 
the decision of the lower Court on the 
question of the burden of proof is opposed 
to the current of authorities. There is 
no doubt that there used to be some 
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conti'oversy as fco tlio burden of proof in 
such cases, but the matter appears to have 
been set at rest by later authorities, for 
example, see tlie case of Nau bat Rai v. 
Dhunkal Singh (l) and the case of Ganga 
Prasad v. Klacshal Chand (2). 


In our opinion the burden of proof lay 
upon Defendant No. 3 to prove that he 
had no knowledge of the agreement of sale 
in favour of the plaintiff. He has given 
some evidence to prove that ho had not 
this knowledge ; but this evidence is in¬ 
conclusive, and even if accepted, proves 
nothing more than that the existence of 
previous agreement was not discussed at 
the time of the sale. Defendant No. 3 
did not put himself in witness-box nor 
did he state on oath that he hnd no know¬ 
ledge. We should have been prepared to 
accept light evidence in proof of this 
issue in negative form, but as, in our opi* 
nion, there is no evidencje at all worthy 
of the name, we are constrained to hold 
that .Defendant No. 3 has failed to dis¬ 
charge the burden of this issue. 

The other question that rcquire.s deci¬ 
sion is whether Defendant No. 1 had any 
right to, agree to sell the interests of the 
minor defendant. It has not been seri¬ 
ously contended before us that he bad 
such a right. It is, however, ‘urged that 
it does not lie in the mouth of Defendant 
No. 3, who has derived his own title from 
an equally, vitiated source, to question the 
title of the plaintiff. Whatever might be 
the position in an ordinary suit where it 
is a question of ordering specific perfor¬ 
mance it is for the Court to decide whe¬ 
ther any relief should be given ; and if so, 
what, and in circumstances like the pres¬ 
ent, whore the plaintiff bases one-half of 
his title on a wholly void agreement, we 
find that he is entitled to no relief so far 
as the share of the minor is concerned. 


The next question that arises is whe¬ 
ther a decree for specific performance 
should be granted in respect of the share 
of Defendant No. 1. The plaintiff has 
offered .o purchase the share of defendant 
No 1 alone on payment of the entire con¬ 
sideration, i. e., Bs. 5,600. There is autho¬ 
rity for such a proposition for example, 
see Mahmud Ali v. Tawar Beg {S) &nd 
Pano a Subba Rani Reddy v. Vadamadt 


( 1 ) 

( 2 ; 

( 8 > 


1916 

1918^ 

1916] 


38 All. 184=14 A. L. J, 111 
14 N. L. R. 27. 

13 A. Tj. J. '<99. 


Seshachellam Chetty (4). In the latter 
case it was held that the purchaser in 
such a case w’ill be entitled, on offering to 
pay the whole purchase-money, to a decreei 
directing the adult party to convey all his' 
interest in the properties. 

We accordingly accept the appeal in 
part and direct that Defendant No. 1 
should execute a sale-deed in favour of 
the plaintiff conveying all his interests in 
the property in dispute in conoideration 
of the entire amount of Bs. 5,600 minus 
Bs. 500 (earnest money already paid). 
Having regard to the special featuj*es of 
this case we make no order as to costs. 

Appeal partly accepted. 

(4)“ll9ror3ir3kIadr3"^J'=7~:sr ll T. M. 

li. J. 328. 
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Abdul Baoop and Martinf.au, JJ, 


Haji and another —Defendants— Aj^pel- 
lants. 


V. 

Janum and others —Plaintiffs—Bespon- 
dents. 

Second Ajjpeal No. 1040 of 1920, 
Decided on 6th March 1924, from a 
decree of the Dist. J., Jholum, D/- 24th 
January 1920. 

ClvU P. C.. O. 22, Br. 4 and 0—Johit 
decree — Appeal — Alalement—Ignorance of death of 
rcfipondent was held not sufficient cause jor setting 
aside abatement. 

Tbo fact that the appellant did not come to 
know of the retpondenl’s death, which occurred 
at a place about 14 kos from the appellants' 
Tillage, till 10 da3's before he applied to have Uio 
deceased’s representatives tmpleacied was held uot 
to be a sui&cieut reason for setting aside the 
abatement of an appeal : 23 P. R. 1917, Dlst ; CO 
P. R . 1911 and 07 P. R. 1919, Rel. on. 

fP 138 C 1] 

Nanak Chand —for Appellants. 

Zafrulla Khan —for Bespondonts. 

Judgment.— The parties are pro¬ 
prietors of the village of Mianwal in the 
Gujrat District. There is a tract of high 
lying land in the village known as Utar, 
while the low lying portion is called 
Hithar. In 1892 the Utar land was 
recorded by the order of the Collector as 
shamilat deh, although it had previously 
since 1868 been shown as divided into 
separate proprietary holdings. When an 
application for partition of the Utar land 
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■WAS made in 1915 a dispute arose as to 
the way in Which the partition was to 
be made and plaintiffs have in con¬ 
sequence sued for a declaration that they 
are entitled to get a share in proportion 
to the area f826 kanals 8 marlas) which 
they owned before the mutation of 1892, 
and not, as contended by the defendants, 
in proportion to the revenue paid on the 
Hithar land. The Courts below have 
found in favour of the plaintiffs, who 
have been given a decree declaring that 
they are proprietors of 826 kanals 8 
marlas, or according to j resent measure¬ 
ments 898 kanals, 1 maria and are enti¬ 
tled to get a share in the shamilat on 
the basis of that area. The defendants 
have 1116^ a second appeal in this Court. 

One of the plaintiffs-respondents, 
namely, Shahabal, was murdered in 
September 1922, and as the application 
for impleading his representatives was 
not made till July 19:^3, after the period 
of limitation had expired, the appeal has 
abated. It is contended for the appel¬ 
lants that the appeal abates only qua 
the deceased Shahabal and not against 
the other respondents, but we do rot 
agree with this contention. Zainah Bibi 
V. Boliila (l), which is relied upon, was a 
case in which the responder ts were 
defendants and is not in point. The 
decree in the present case was a joint 
decree in favour of all the rfspordents, 
and each respondent is entitled to the 
benefit of the whole decree. The appeal 
must consequently abate in toto. 

It is also contended for the appellants 
that the abatement should be set aside 
on the ground that they did not come to 
faiow of Shahabars death, which occurred 
at a place about 14 kos from their village, 
till before 10 days they applied to have 
his representative impleaded. Even if 
■this allegation is correct, it w'ould not 
be sufficient reason for setting aside the 
abatement : see on this point S. Mir 
Natvab v. Hardev (2) and Jamna v. 
Sarjit (3). 

This appeal having abated, we direct 
that it be struck off the file of pending 
-cases. The appellants will pay the res¬ 
pondents’ costs in this Court. 

Appeal abated. 


711 fl9i'7] 23P. R. 1<17. 

(<^) [1911] 60 P. R. 1911=42 P. li. R. 1912= 

288 P. \V. R. 1911- 
(8) [1919] 67 P- R. 1919. 
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Scott-Smith and Zafar Ali, JJ. 
Siilakhan Singh —Accused—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal Ko. 163 of 1924, 
Decided on 14th May 1924, from an order 
of the S. J., Amritsar, D/- 29th 
January 1924. 

(а) Evidence Act, S. 27— Information by accused 
that he lurUd the dead body is not provable und^ 
the section. 

In a case under S. 802,1. P. 0., the information 
given by the accused that he buried the body 
does not distinctly relate to the discovery of the 
bodv and is not provable under S. 27 : 125 P. E. B. 
1920, Appl. [P. 139, O. 1] 

(б) Penal Code, S. 302— Knotcledge of ‘accused 
of the place where corpse of deceased is burled does 
ruit make him the murderer. 

The mere fact that an accused person appears 
to have known where the corpse was buried does 
not prove that he-was the murderer: 18 P. P. 
1917, Fo». IP. 139. C. 2] 

Ram Chand Manchanda —for Appel¬ 
lant. 

C. H. Carden Noad —for the Crown. 
Sagar Chand —for Complainant. 

Judgment. —This is an appeal by 
Sulukhan Singh through counsel from the 
order of the Sessions Judge of Amritsar con¬ 
victing him of the murder of Udham 
Singh, son of Jawand Singh,on or about the 
25th of October 1923, and sentencing him 
to death. The learned Sessions Judge in 
his judgment at page 20 of the paper-book, 
in summing up the case against Sulakhan 
Singh, says that there is no strong evi¬ 
dence of any motive for murder as against 
the appellant and that there is no inde¬ 
pendent corroboration of the fact that 
he was one of the men last seen with the 
deceased. He admits that the case 
against the appellant rests entirely on 
his alleged confession said to have led 
to the discovery of the corpse. This 
alleged confession was made when 
he was in police custody and is, there¬ 
fore, inadmissible unless it falls within 
the purview of S. 27 of the Indian 
Evidence Act. The evidence given by the 
witnesses as to the confession is that be 
gave in'ormation to the effect that be 
would point out the place where the 
dead body was buried and that he also 
said : “l buried it.” The learned Sessions 
Judge held that the whole of this was 
admissible in evidence ; but in appeal it 
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is oontended thafc fche oonfossion of Sula* 
khan Singh that he himself had buried 
the dead body was inadmissible in evi¬ 
dence as that part of his statement did 
not in any way relate distinctly to the 
fact discovered, namely, the dead body. 
Counsel has referred inter alia to the 
following authorities in support of his 
contention : 

Queen'Empress v. Nana (l), Ganu v. 
Em 2 )ress (2), Tara Singh v. Emperor (3), 
Matu V. Emperor (4) and Emperor v. 
Turezi (5). These authorities generally 
support the contention of the learned 
counsel. In Gann v. Crown (2) it was 
held, following Emperor v. Nana (l), “that 
the fact discovered being the body of the 
boy lying buried in the spot indicated, and 
the information received from the accused 
which related distinctly to that fact being 
that the accused would show where the 


body was buried, the further information 
that he killed the boy did not distinctly 
relate to the discovery of the body and 
was not provable under S. 27 of the 
Evidence Act.” Similarly, in the present 
case, the information said to have been 
given by the appellant that he had buried 
the body did not distinctly relate to the 
discovery of the body and is not provable 
under S. 27 Evidence Act. The case 
reported as Emperor v. Turezi (5) was 
very similar to the present. There in a 
prosecution for murder a witness stated 
that the accused offered to point out the 
place where the dead body was and that 
on being questioned as to who had buried 
the body he said that he had done so. 
It was held that the ‘accused’s statement 
that he had buried the body was not 
admissible in evidence. In Tara Singh 
V. Emperor (3), it was held tbat^ where 
the statement to the police was : I will 


point out the spot where I committed 
the murder *’ the part relating to alleged 
confession by the accused that he had 
committed the murder was not receivable 
in evidence. We have, therefore, no 
hesitation in holding that so much of the 
appellant’s statement as related to the 
burial of the body by him is not admissible 

in evidence. 

There remains, therefore, merely the 
fact that the appellant pointed out the 

(1) [1890] 14 Bom. 260 (P. B.). 

( 2 ) [1894] 28 P. B. 1894 Cr. t -r 

(8) [1915] 11 P* B. 1915 Cr.—16 Cr. li. J. 545— 
61 P. W. B. 1915 Cr. 

f4> [19171 18 P. B. 1917 Cr.=18 Or. B. J. 6. 

(6) [1920] 125 P. B. B. 1920=21 Cr. lu J. 349. 


place where the body was found and all 
that this shows clearly is that he knew 
where it had been buried. But, as poin¬ 
ted out in Matu v. Emperor (4), the mere 
fact that an accused person appears to 
have known where the cori)se was buried 
does not prove that he was the murderer. 
The learned Assistant Legal Remembran¬ 
cer who appears for the Crown expresses 
himself as unable to support the convic¬ 
tion. 

We, therefore, accept the appeal and 
setting aside the conviction and sentence 
we acquit the appellant and direct that 
he be forthwith released from custody. 

Accused acquitted. 
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Le Rossignol, j. 

Shahdad Khan —Petitioner. 

V. 

King-Emperoi —Opposite Party. 

Criminal Revision No. 913 of 1925, 
Decided on 24 th November 1925 against 
the order of the S. J. Rawalpindi, 
D/. 9tli May 1925. 

Peiud Code, S. 189 — Injury—Mere threat to 
t>ring a complaint against a co^istdble Is not Injury. 

Injury in S. 169 implies an illegal barm ; but 
the mere threat to bring a legal complaint either 
before a Court or before a constable's superiors is 
not an injury. (P. 140, C. 1] 

A^iz Ahmad —for Petitioner. 

a. C. Soni —for Respondent. 

Le Rossignol, J. —The petitioner in 
this case has been convicted under S. 189, 
Indian Penal Code, and sentenced to pay 
a fine of Rs. 30 on the following facts as 
found by the learned Sessions Judge ; 

On the evening of the 28th August 
1924, constable Nadir Khan stopped a 
motor-car without lights on the Miirree 
Road and asked the driver for his name 
and number. The driver refused this in¬ 
formation at first, and during the alterca¬ 
tion the petitioner came up and told the 
driver to bring a'complaint against the 
constable in which he himself would be 
pleased to give evidence on behalf of the 
driver. The learned Sessions Judge’s 
finding on the facts is justified by the 
evidence and in all probability represents 
what really did occur ; and the question 
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for decision is whether on these facts the 
petitioner was guilty of an offence under 
S. 189, Indian Penal Code, which runs as 
follows : 

“Whoever holds out any threat of 
injury to any public servant for the pur¬ 
pose of inducing that public servant to 
forbear to do any act connected with the 
exercise of the public functions of such 
public servant, shall be punished, etc., etc., 

Now it appears that the constable was 
detaining the car because he wished the 
driver to proceed to the thana and sign 
an undertaking to appear before a Magis¬ 
trate. There had no doubt been some 
altercation between the policeman and 
the driver of the car, and the action of 
the policeman appears to have been 
justified by S. 57, Criminal Procedure 
Code, and there can be no doubt that 
the remark of the petitioner was made 
with the intention of inducing the con¬ 
stable to forbear from further detention 
of the car and its occupants. Injury, 
however, implies an illegal harm, and 
unless the threat was to bring a false 
complaint—the word used was complaint 
or petition—I am unable to hold that 
the mere threat to bring a legal complaint 
either before a Court or before the 
constable’s superiors was an injury. 
Police constables in the execution of their 
duty must be protected ; but when a 
member of the public considers that he is 
being harshly treated, or that a constable 
is exceeding the powers given to him by 
law, it would be absurd to hold that a 
protest or oral threat to report the 
matter either to the Courts or to the 
constable’s superior officers amounts to an 
illegal harm. If the constable is acting 
within his powers, the complaint can do 
him no harm ; if he is acting beyond his 
powers, he has no cause for complaint 
and the public has every right to protest. 

For the foregoing reasons I accept the 
petition, acquit the petitioner and direct 
that the fine, if already paid, shall be 
refunded. 

Revision accepted. 
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Shadi Lal, G. J., and Zafar Adi, J. 
Said Nur —Accused—appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 17 of 1925, 
Decided on 17th February 1925, from an 
order of the S. J., Attock, at Campbellpur, 
D/- 2l3t November 1924. 

Fenca Code, Ss. 34, 302 and 394 — 
armed with flre-arm^i-One causing death 
by shooting—All are guilty of murder. 

Where the culprits went armed with tire-arms 
to commit robbery, and death was caused by the 
shot of one of them in the commission thereof ; 

IJeld : that they were all responsible for what 
was done by one of them in prosecution of the 
common intention of all : A. I. li. 1925 P. C. 1. 
ffoll fP. 141. C. 13 

Khurshaid Zaman —for Appellant. 

Abdul Rashid —for the crown 

Judgment. —On the 8th of June 
1924, shortly before sunset, four Pathans, 
of whom two had guns and one a pistol, 
approached the village Mahura to loot 
the houses of its Khatri inhabitants. 
From outside the village they seized 
Dmra and Gulab (P. Ws. Nos. 7 and 8) 
and questioned them about the position 
of the Khatris’ houses and took them 
along into the village so that they might 
show the same. They showed the house 
of Sain Ditta (P. W. No. 5) which the 
culprits entered. One of them, i, e. Hazrat 
Gul, approver, mounted on the roof and 
began firing therefrom. The rest seized 
Jowala (P. W. No. 6), son of Sain Ditta, 
and he handed over to them Bs. 1,350 in 
silver and notes and a handkerchief. 
Then the culprits moved on to the house 
of Nirmal, taking Jowala, Umra and 
Gulab with them. Nirmal was not in 
the house, but his wife and children were 
there. As Vilayat Khan (P. W. Np. 9) 

came to his baitakh he found Nirmal 
there and at his suggestion Nirmal got 
to the roof of bis mother and began to 
abuse in Pashto to the Pathan who was 
on the roof of Sain Ditta. The Pathan 
fired and Nirmal fell. From NirmaTs 
house, in which the culprits got nothing, 
they passed into the bazar and there 
broke open Hari Chand’s shop and took 
some sugar therefrom. Vilayat Khan 
fired several shots with the result that 
one of the Pathans was hit in the head 
and was killed. The Pathans shot dead 
one more villager, i. e., Amanat Khan. On 
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the 14th June 1924, i. e., six days after 
the event, Said Nur. api^ellant, was arres¬ 
ted by the Police at his residt nce in the 
Mardan Tahsil of the Peshawar District. 
He had two shot wounds on the arm. In 
the identification parade held on the 18th 
June 1924 he was duly identified in the 
presence of Khan Ghulam Mohammad 
Khan. Extra Assistant Commissioner, 
Attock. by Jowala, Umra and Gulab. 

Hesides this' evidence, there is the 
testimony of Hazrat Gul who was one 
of the four offenders, but who turned 
King's evidence on accepting a tender of 
pardon. 

The appellant’s explanation of the 
wounds on his arm was that he. was fired 
at and wounded by an enemy in the for¬ 
eign territory, but this was refuted by 
the testimony of Allu (P* W. Ko, 19). It 
appears that after the event the three 
Pathans, Miru, who has not been 
arrested Hazrat Gul. approver, and the 
appellant Said Kur, repaired to the 
farm of Jahanabad, and there Miru 
engaged Allu (P. W. No. 19) to carry 
Said Nur on his camel. Allu deposed 
that Said Nur’s arm was \younded and 
that he carried him on his camel to 
Hasan Abdal. At Hasan Abdal Said Nur 
bought a lungi and a chadar and some 
twill from Uttam Chand (P. W. No. 17). 
A shirt was made of tlifi twill by Hussain 
Bakhsh. Darzi (P. W. No. 18). at Uttam 

Ohand’s shop. , , , -u i. 

All this evidence fully establishes that 

the appellant was one of the four 
Pathans. The only question that re¬ 
mains for consideration is whetbei he 
can be held responsible for the murders 
which were committed not by him but 
by one of his comrades i. e., the approver. 
As the culprits went armed with fire 
arms it follows that they intended to use 
the same to take life. They were there¬ 
fore, all responsible for what was done 
by one of them in prosecution of the 
common intention of all and in accord¬ 
ance with the exposition, by their Loid- 
ships of the Privy Council in Barendta 
Kumar Ghose v. Emperor (1). of ‘ne 
principle underlying S. 34. Indian Penal 
Code, the appellant is clearly guilty of 
murder. We therefore, uphold tl’O con¬ 
viction under S. 30li. Indian Penal Code. 

and confirm the sentence of death. 

It may be noted liere that we have al¬ 
ready confirmed the se jitence_gf—death 
.(1) A. 1. B. 19‘25 P. C. 1. 


passed on the appellant in the case of 
robbery with murder which took piaco 
in the village Achhral two days pre¬ 
viously, i. e., on the 6th June 1914. 
Therefore, the present sentence w'ould 
merge in the former. 


Appeal rejected. 
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Martineau, j. 

Hai/at All Khan —Defendant—Appel¬ 
lant. 

v. 

Ishar Dass and others — Plaintiff 
and Defendants—Bespoi dents. 

Mis. Second Appeal No. 2312 of 1923, 
Decided on 10th April 19‘^4, from an 
order of the D. J., Multan, D/- 12th June 
1923. 

Civit P. C., S. 104 (2)—ScoiJe. 

Section b-^rs second appeal from au order re¬ 
turning plaint. [P. 141, C. 2] 

(6) Civil P. C., O. 43, li. 1 («)—Peinand not 

on appeal from decree—No appeal lleo. 

A remand order not passed on appeal from a 
decree is not an order under O. 41, R. 23, and so is 
not appealable : 119 P. P. 1912, Poll. [P. 141. C. 23 

Niaz Ali —for the Appellant, 

Fakir Chand for Badri Das —for the 
Respondents. 

Judgment. —A preliminary objection 
is taken that a second appeal does not 
lie and this is correct. The appeal to 
the District Judge was from an order 
returning the plaint and not from a 
decree, and S. 104 (2) of the Civil P. C. 
bars a second appeal in such a case. The 
present appeal is also not one falling 
under O. 43 R. 1 (u) as the remand 
order passed by the District Judge not 
being one passed ou appeal from a decree 
was not an order under O. 41, R. 23. 

Chhubu Mian T. Har Chara7i Dass (l)| 
is a case in point. The appeal does not 
lie, and 1 dismiss it with costs. 

Appeal dismissed. 


(!)■ 11918) 119 P. R. 1912="i01 P. L. R. 1918 
=48 P. W. R. 1913. 
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Scott-Smith and Fforde, JJ, 

Mt. ^arauii —Plaintiff—Appellant. 

V. 

Joivahir Singh and others —Defendants 
—Respondents. 

Second Appeal No. 2194 of 1920, Deci¬ 
ded on 20bh December 1923, from a 
decree of the Dist.-J., Amritsar, D/-5th 
July 1920. 

(а) Cu<itovi {Punjab)Successton—Eamholis of 
Avirit^ar District—DmighUrs do not succeed In 
preference to collaterals. 

Amongst Kambohs of the Amritsar District 
daughters do not succeed in preference to 
collaterals to non-ancestral property. [P. 142, C. 2] 

(б) Plivaj-i’am — Entries are admlsstble In 
evidence and are a strong proof of custptn. 

The riwapi-am is a public record prepared by 
a public officer in the discharge of his duties 
and is clearly adipissible in evidence to prove the 
fact therein entered, and the statements contained 
in the riwaj-i-am form a strong piece of evidence 
in sunnort of the custom i 44 (JaX. 749 {P . C.), 
Foil. 

B. D, Qureshi for Nand Lai —for Apr* 
pellant. 

Tek Chand and Kirpa Ram for Res- 
l)ondents. 

Judgment.— This is a second appeal 
upon a certificate granted by the District 
Judge under S. 41 (3) of the Punjab 
Courts Act, The pedigree table of the 
parties will be found at page 18 of the 
paper‘book. The property in dispute 
is that left by Jhanda Singh and the 
dispute is between his daughter the 
appellant, and his fourth degree collaterals, 
the defendants-respondents. A part of 
the property has been found by the 
lower appellate Court to be ancestral 
of the respondents, but a part of this 
is non-ancestral. It has held that 
amongst Kamhohs of the Amritsar Dis¬ 
trict daughters do not succeed in 
preference to collaterals to non-ancestral 
property. There is very little evidence 
in the case. The respondents rely on 
the answers to questions Nos. 60 and 61 
of the riwaj-i-am of the Amritsar Dis¬ 
trict prepared by Mr. Craik in 1914. 
According to these answers the daughters 
are not entitled to inherit in preference 
to Collaterals whether the property be 
ancestral or acquired. Mr. Craik, in a 
note under the answer to question No. 60. 
shows how strict the exclusion of a 
daughter is even in those cases where 


there is no agnate at all ; she is usually 
deprived of succession by the members 
of the village community. He says, 
however, that daughters have a right to 
exclude agnates with respect to non- 
ancestral property, though the right is 
seldom asserted. There are no instances 
on either side given by Mr. Graik. 

In Beg v. Allah Ditta (l) their Lord¬ 
ships of the Privy Council held that the 
riwaj-i-am is a public record prepared 
by a public officer in the discharge of his 
duties and is clearly admissible in 
evidence to prove the fact therein 
entered, and that the statements con¬ 
tained in the riwaj-i-am form a strong 
piece of evidence in support of the 
custom. This case has been c«'«nsidered 
in Wazira v. Maryan (2), and in other 
cases of this Court. In Wazira v. 
Maryan (2), the Division Bench, follow¬ 
ing Chhuttan V. Hazari Lai (3), held 
that statements in a riwaj-i-am when 
“ opposed to general custom can carry 
very little weight unless supported by 
instances”, and that consequently the 
entries in the riwaj-i am of the Gujran- 
wala District in favour of the special 
custom relied on by the plaintiffs 
unsupported by instances were insufficient 
to establish that custom, such riwaj-i-am 
having moreover betn imperfectly com¬ 
piled. We are not prepared to hold that 
the entries relied upon by the respon¬ 
dents in Mr. Craik’s riwaj-i-am of the 
Amritsar District can carry very little 
weight. There is no suggestion that 
that riwaj i-am was carelessly or imper" 
feotly compiled and Mr. Craik’s own 
note shows that the exclusion of a 
daughter is very strict in the Amritsar 
District. There is not a single instance 
on the record of the present case of a 
daughter having succeeded to any pro¬ 
perty of her father in the presence of 
collaterals so near as the respondents in 
the present case. On the other hand 
there are instances in support of the 
respondents’ contention. In another case 
the Judges of the lower appellate Court 
held that a gift by a Kamtoh widow to 

(1) [1917] 44 Cal. 749=44 1. A. 89=46 P. R. 

1917=12 P. W. R. 1917=21 M. L. T. 310 
=82 M, L. J. 616=19 Bom. L. R. 888=16 
A. L. J. 625=21 C. W. N. 842=26 O. K 
J. 176 (P. C.). 

(2) [1917] 84 P. R. 1917=151 P. W. R. 1917= 

8 P. L. R. 1918. 

(3) [3916] 7 P. R. 1916=129 P. W. R. 1915= 

46 P. li. R. 1916. 
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hor daughter was invalid in a case 
brought by the deceased’s husband’s 
collaterals. A further appeal was lodged 
from that order in this Court, but we 
have been informed that that appeal has 
abated. There is also the case of one 
Amar Singh, a Kamboh of the Amritsar 
District, who had shifted to the Lyalipur 
District, and left self-acquired land which 
had been mutated in favour of his 
collaterals, the mutation being contested 
by his daughters. The remarks of the 
Collector, Mr. DeMontmorency, in his 
order, are certainly admissible as evidence 
and show that daughters, more particu¬ 
larly married daughters, are never pre 
ferred to male collaterals. The learned 
District Judge has also pointed out that 
Sobha Singh, son of Jassa, died sonless, 
leaving a daughter and that his col¬ 
laterals obtained a share of his land 
without any objection being raised by 

the daughter. ^ , , 

We think that the above facts, coupled 

with the entries in the riwaj-i-am, are 

sufficient to shift the onus on to the 

daughter. As already remarked, she has 

not produced a single instance where a 

daughter has succeeded in the presence 

of collaterals to her father 3 property. 

We, therefore, dismiss the appeal with 

costs. 

Appeal dismissed. 
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liE BOSSIGNOL AND FFOBDE JJ. 
Lachhman Singh — Convict—Appel- 
lant. 


medical evidence showed that the person of the 
deceased bore two wounds of a penetrating nature 
one of which completely perforated the heart; the 
other penetrating the abdomen on the leftside had 
divided the intestines and death was due to shock 
and hoomorrhage and the accused himself bore no¬ 
mark of injury upou his porsou. 

Held : that intention of the accused was, if not to 
cause death, at least to cause such bodily injury as 
was likely to eause death. [P. 1*13, C. 2 : P. 144 C. 1] 

Nand bal —for Appellant. 

Des Raj Saxohney —for the Crown. 

Le Rossignol, J. —The appellant 
Lachhman Singh has been sentenced to 
transportation for life for the murder of 
Sajjan Singh on the evening of the 26th 
September 1924. 

In continuation of an altercation \%*hich 
had taken place earlier in the day be¬ 
tween the mother of the appellant and 
the wife of tlie deceased, the two men' 
were struggling in front of their liouses, 
when Lachhman Singh suddenly struck 
deceased with a weapon whicli has nob 
been recovered and which is variously 
described as a spear head and a sickle. 
Sajjan Singh collapsed and died at once, 
whilst Lachhman Singh ran otT to his 
house where he was shortly afterwards 
arrested with blood-stains on his clothes 
and his person, by the village notables to 
whom he is said to have confessed his 
guilt. 

The medical evidence shows that the 
person of the deceased bore two wounds 
of a penetrating nature ; one of which 
completely perforated the hsart i the 
other penetrating the abdomen on the 
left side had divided the intestines. 
Death was due to shock and hasmorrhage. 

The eyewitnesses in the case are 
Mb. Basant Kaur, Mt. Karaini, Mt. 
Rukman and Mt. Tabo, who all wore in 


Emperor — Opposite Party. 

Criminal Appeal No. 494 of 1925, Da- 
aided on 14th October 1925, t^e 

order of the S. J., Amritsar, D/- 15th 

April 1925. 

x>^nl Cade S* S02—Jn/eti/ion of the accund 
of flatter causing Injuries which resulted 
t litd to be to cause sucH 

bodily injury as is likely to cause death. 

Where in continuation of an altercation which 
bad taken P ace between the accused s mother and 

wife the two men were struggling 
,‘n fronTof^heir houeee when the acoueed endae 
Ivstmck the deeease.1 wiih a weapon who col- 
K and died at once whilst ‘^e »oen^J“„“« 
to his house where he was shortly afterwards 
arrested with blood-stains on his clothes, and the 


the neighbourhood and were likely to 
i ave seen any fight that took place in the 
open space before their houses. We be¬ 
lieve their statements implicitly. 

The appellant pleaded not guilty, but 
produced no defence. He denied all 
knowledge of the occurrence and did not 
take the plea of self-defence. Even, 
therefore, if the deceased was the stronger 
man of the two he was unarmed and the 
appellant was under no apprehension of 
receiving grievous hurt in the course of 
the struggle. The fight was an ordinary 
one arising out of a very trivial dispute 
and the appellant stabbed^ to death an 
unarmed man. He himself bore no mark 
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of irjury upon bis person. Having re¬ 
gard to the nature of the wounds inflicted 
it is impossible for us to avoid the con¬ 
clusion that his intention was, if not to 
cause death, at least to cause such bodily 
injury as was likely to cause death. We 
consider that offences of this type are be¬ 
coming far too common and that the sen¬ 
tence passed upon the appellant is not 
excessive. 

We dismiss tlje appeal. 

Appeal dismissed. 
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■ Scott-Smith axd Ffordk, J.T, 

Mt. DavXan —Convict—Appellant. 

V. 

ilmperor —Opposite Party. 

Criminal Appeal Ko. 88 of 1025, Oe* 
• cided on 6th April 1925, from an order 
of the S. J., Lyallpur, D/- 20th Decern* 
her 1924. 

Penal Code, S. 302 —Wonian c^iunlng death of 
her step-child by a stich blow in vengeance of /u?r 
ill-treatment by her husband—Offence of murder 
is committed. 

Whore accused, a young woman of fifteen year.s 
of age baing roused to frenzy by the ill-treatment 
of her husband who was 40 years of age and 
whom she did not like, seized a stick Ij ing by and 
made a murderous attack on her step-son-in order 
to avenge herself against her husband and caused 
the de vth of the infant son. 

Seld : that her intention was to cause deiith 
and she was therefore guilty of murder. 

Namvan Mai —for Appellant. 

C. H. Carde7i Noad^^tov Opposite Party. 

Judgment. — This is an appeal by 
Mt. Daulan, who has been convicted by 
the Sessions Judge of Layallpur for the 
murder of her step-son, Malla, by striking 
a blow on his head with a kahi. She has 
been sentenced to death and the case is 
also before us under S. 371 for confirma¬ 
tion of the sentence. 

It is proved in the clearest possible 
manner by the evidence of Mt. Sattan 
(P. W. No. 2), an eyewitness, and by that 
of.XJmar Din (P. W. No. 3) and Nizam 
Din (P. W. No. 4), who came up imme- 
‘diately afterwards and seized the appel¬ 
lant, that she did give her step-son a 
IdIow on the.head with a kahi, and would 


probably have given further blows had 
she not been seized. The first informa¬ 
tion report was made promptly by Baja, 
a cousin of Sajawal, Mt. Daulan*8 hus¬ 
band. The evidence shows that Sajawal, 
who is 40 years of age, married the ap¬ 
pellant who is not, more than 15 years 
of age, about a month after the death of 
his first wife. The couple did not get on 
well together because the girl did not 
like to live with her husband and used 
to run away to her parents’ house. On 
the day before the murder she had run 
away to the house of one Ismail and on 
the morning of the 1st August was 
brougiit back home and beaten, and when 
Sajawal ent out to work in his fields he 
chained her feet together to prevent her 
running away again. Shortly after this 
he was informed that his infant son had 
been killed by the api>ellant, and returned 
home. 

It seems obvious that Mt. Daulan being 
roused to frenzy by the way in which 
she was treated, seized the first weapon 
that came to her hand and made a mur¬ 
derous attack on her step-son in order to 
avengo herself against her husband. 
There is no reason for rejecting the pro¬ 
secution evidence and having regard to 
the fact that the appellant used such a 
heavy weapon and struck a blow on the 
head there can be no doubt that her in¬ 
tention was to cause death. We think, 
therefore, that she has been rightly con¬ 
victed of murder. 

Considering her age, which she gives 
as 13, and which the Court puts at 15, 
and the other circumstances of the case, 
the capital sentence was quite uncalled 
for. In fact wo think that a lesser sent¬ 
ence than one of transportation for life, 
which we are obliged to impose, would 
meet the ends of justice. 

"We, therefore, accept the appeal and 
reduce the sentence to one of transporta¬ 
tion for life and direct the record to be 
forwarded to the Local Government in 
order that it may take action if it deems 
it suitable to do so under S. 401 of the 
Criminal P. C. 

Appeal accepted. 
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Abdul Raoop and Martikeau, JJ. 

Tithi Bam —^Dofendant—Appellant. 

V. 

Dina Nath and others —Plaintiffs Res* 
poudents. 

Civil Appeal No. 3164 of 1918, Decided 
on 23i'd January 1924, from a decree of 
the Sub-J.. Kulu. 

(а) Partnership—Partnership for fixed Urm 
can be dissolved before the term If partners have 
lost confidence in each other. 

Even when a pivrtnership is entered into for a 
fixed term a decree for dissolution may be passed 
when the mutual confidence which the partners 
reposed in each other at the time when the part¬ 
nership was entered into has ceased. [P. 14G, L. IJ 

(б) Civil P. C., S. 99—Misjoinder of ^th of 
jtartics and ofcausefof actioiiS. 99 applies. 

The words “ Misioinder of parties or causes of 
action ” in S. 99 do apply to a case in which there 
is a misjoinder both of parties and of causes of 
action. Rulings under the old Code are mappli- 

cable on this point. ^ 

(c) Insoltc^icy—Plaintiff declared Insolvent dnr- 

suit—Suit can be continued only at Receiver s 

instance. , . , * 

Where the plaintifi is adjudicated an insolvent 
during the pendency of a suit, the ^it cannot be 
continued except at the instance of l^ceiv^er.^^ 

id) Civil P. C., S. 75 and O. ,Z6-Judge cannot 
makeover whole ca-ic to co^nmUsioners. 

Judge has no power to make over the whole 
ca^e t'* the commissioners and to delegate his 
factions in the matter of taking and 

determining issues to them. A. L R^192^LaK 

of suU-Srut should not 
Where a suit is premature at the date of the 

institution, but “ Jhe 

matures, the suit should not be dism^sed as the 

initial defect is removed. LP. v>. J 

Melir Chand Mahajan—tor Appellant. 
Jagan Nath, Madan Gopal lorFaqir 
dialled and J. N. Bhandari—iov Respon¬ 
dents. 

Judgment —This is an appeal from 
a decree passed by the Subordinate Judge 
at Kulu, a Sub-Division of the Kangra 
District, in a suit for dissolution of part^ 
nership and rendition of accounts. The 
partnership business 

had Len leased by the Government to the 
plaintiff, floating it down the river Boas 
to Wazir Bullar, and there selling it. 
The plaintiff took into partnership the 
first defendant, Salig Bam. on the 12th 
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August 1910 and the second defendant, 
Tulsi Ram, on the 10th January 1913. 
There was an agreement made by the 
plaintiff with Tulsi Ram in 1911, but it 
appears that that was not acted upon. On 
the 18th January 1914 Salig Ram entered 
into an agreement with Tulsi Earn in res¬ 
pect of trees purchased by the former in 
certain forests. 

The plaintiff alleged that he had borne 
most of the expense incurred in the busi¬ 
ness and that the defendants had sold 
some of the timber without consulting 
him and misappropriated tlie price. The 
defendants denied these allegations and 
said that the plaintiff had not supplied 
money as he had agreed to do. Salig Ram 
pleaded that the plaintiff had sold the 
timber of the first and second ghals or 
floats and realized the price, and Tulsi 
Ram pleaded that all the timber which 
had been sold was sold in consultation 
with the plaintiff and his agent, and that 
as some of the timber had not yet been 
sold the suit was premature. 

The Subordinate Judge, on the 24th De¬ 
cember 1915, framed certain issues and 
appointed a commissioner to take ac¬ 
counts and report on all the issues. After¬ 
wards various other persons were ap¬ 
pointed commissioners ftt different, times. 
The persons finally apix>inted were 
Brahma Nand and Ram Chand, who exa¬ 
mined witnesses.and ultimately, in Decem¬ 
ber 1917, made two divergent reports, tfie 

former finding that large sums of money 

were due from Tulsi Ram to the plaintiff 
and Salig Ram, and the latter that the 
plaintiff and Salig Ram were in debt to 
Tulsi Ram. In September 1918 the Sub¬ 
ordinate Judge gave his judgment, which 
he divided into two parts. In the first 
part he determined the shares of the par- 
t^ies and passed a preliminary decree, 
directing that the' partnership should 
stand dissolved from the 18th March 1915, 
the date on which the Court had attached 
the timber at Dehra ; and in the second 
part he went into'the matter of the ac¬ 
counts, and agreeing in the main with the 
report of Brahma Nand he passed a decree 
against Tulsi Ram in favour of Salig R^ 
for Rs. 9.129 and in favour of the plain¬ 
tiff for Rs. 20,969. of which amount Salig 
Ram was to be entitled to 
Bs. 6.446. 'due to him jn repeat of the 
first two floats. The Subordinate Judge 
also allowed interest on the sums declared 
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ab the rate of one oer oeut. per mensoin. 
Tnlsi Kam has appealed to this Coart. 

One contention advanced on ))ehalt of 
the api^enant is that the suit is preinatuve, 
on the ground that the partnership was 
one for a fixed term as it was to continue 
\intil all the timber was sold, and that, 
therefore, the suit would not lie so long 
as some of the timber remained unsold. 
But even when a partnership is entered 
into for a fixed term a decree for dis¬ 
solution may he passed when the mutual 
confidence which the partners reposed in 
each other at the time when the partner¬ 
ship was entered into has ceased : see 
Bindley on Partnership, 8th Bditiou, page 
657. Moreover, even if the suit was in¬ 
stituted prematurely, this would not be a 
sufficient ground for dismissing it at tliis 
stage, as the remaining timber was sold 
during the pendency of the suit, the initial 
defect being thus removed. 

A second contention is that the suit is 
bad for multifariousness as it includes 
claim for accounts in respect of timber 
comprised in three ghals or floats in two 
of which the appellant was not a partner. 
^V^bhout going into the merits of this 
contention it is sufficient to say that it is 
too late for the appellant to raise it now, 
not having set up the plea in the lower 
Court. Tt is argued on b'S behalf that the 
words “ misjoinder of parties or causes 
of action *’ in H. 99 of the Civil P. C. 
do not apply to a case in wdiich there is a 
misjoinder both of parties and of causes 
of action, but we do not agree with the 
argument. Those words did not occur in 
the corresponding section of the old Code, 
and the rulings under that Code, which 
have been cited before us, are, therefore, 
inapplicable. We are also unable to agree 
that the misjoinder, if any, has affected 
the merits of the case. 

It is next urged that the plaintiff was 
adjudicated an insolvent during the pen¬ 
dency of the suit, and that the suit could 
not be continued except at the instance of 
the Receiver, This contention is correct, 
and it will be necessary to ascertain whe¬ 
ther the Receiver wishes to continue the 
suit. This will be done by the lower 
Court, to whom, we think, the case must 
be remanded in view of the fact, which 
has been strongly pressed before us. that 
the trial of the suit has been left itt the 
hands of the commissioners appointed by 
the lower Kourt. 


No evidence at all was taken by the 
Court, and the records consist of reports 
of various commissioners, evidence taken 
by them and objections of the parties to 
the reports. The lower Court was com¬ 
petent to issue a commission for the exam¬ 
ination of the accounts, hut the cas3 is 
not one which can be decided solely on 
the result of such an examination. There 
are various points in controversy which 
hare to be determined by the Court on 
evidence, and the Subordinate Judge had 
no power to make over the whole case to 
the commissioners and to delegate his 
functions in the matter of taking evidence 
and determining issues to them. In this 
connexion wo may refer to a case recently 
decided by this Court, namely, Satoan 
Mai V. Raunaq Mai (l). ^There has been 
no trial of the case by the lower Court in 
the manner required by la^v, and thex’e 
must, therefore, be a re-trial. 

The parties do not live in Kulu, and we 
think that it would be more convenient if 
the case were tried at Dharmsala, the 
headquarters of the Kangra District, 
where assistance of counsel can be obtain¬ 
ed, than in Kulu. We accept the appeal, 
set aside the decree of the lower Court, 
and direct that the suit be re-tried by the 
Senior Subordinate Judge of Dharmsala. 
The Court-fee paid on the memorandum 
of appeal will be refunded and other costs 
will be costs in the case. 

lif.’trial ordered. 


(1) A. 1. R. 1922 Lah. 47. 


A. 1. R.-1926 Lahore 146 

Scott-Smith .and Martineau, JJ. 

Hayat Muhammad — Vendee—Appel¬ 
lant. 

V. 

Bhawani Das and o^A<?rs~Creditors— 
Respondents. 

Misc, First Appeal No. 1964 of 192:?. 
Decided on 16th February 1925, from an 
order of the Dist. J., Byallpur, D/— 
31st May 1922. 

Provincial Insolvency Act (l507), S- 36 —Section 
does not apply to transfers by insolvent subsequent 
to adjxidlcatlon, nor to transfers by insolcentt 
transferee. 

S. 36 does Abt apply to ttausf^rs made by an 
insolvent subsequent to bis adjudica^on but only 
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to transfers made by him previous thereto. Nor 
does it apply to trausfers made by an iusulv8nt*s 
transferee. [I* 147 C 1} 

Ram Chand S^anchauda and Jatjan 
Nath Bhajidari —for Appellant. 

4 

Judgment. — Bakhu applied to be 
declared insolvent on the 12th February 
I9l8 and was adjudicated insolvent on 
the 13th March 1918. On the 2nd Octo¬ 
ber 1918 Bakhu sold part of his land to 
Massu. On the 31st March 1919, Massu 
sold this land and some of his own land 
to Hussain Bakhsh and Sardar Khan. 
On the 18th June 1919 the latter vendees 
sold the land to Hayat Muhammad. On 
the 10th December 1921 the Insolvency 
Court annulled the sales in favour of 
Massu and in favour of Hussain Bakhsh 
.and Sardar Khan. On the 31st May 
1922 the sale in favour of Hayat Muh- 
amina * was annulled. Hayat Muham¬ 
mad has appealed to this Court. 

It is contended that S. 36^ of the Pro¬ 
vincial Insolvency Act does not apply to 
transfers made by an insolvent subse¬ 
quent to his adjudication but only to 
transfers made by him previous thereto. 
Moreover, it does not in terms apply to 
transfers made by an insolvent's trans¬ 
feree. The transfer to Hayat Muham¬ 
mad was not made by the insolvent him¬ 
self. The section, therefore, does not 
apply to the original transfer made by 
Bakhu, insolvent, much less to subse- 
4 |uent ones. Whether these transfers are 
binding on the Official Receiver is another 
question which we are not at present 

called upon to decide. 

We, therefore, accept the appeal and 
set aside the order of the Court below 
annulling the transfer in favour of 
Hayat Muhammad. The appellant will 
receive his costs out of the insolvent s 

estate. 

Appeal accepted. 
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Shadi Dal, C. J. 

JfliwtaZ—Accused—Petitioner. 

v. 

Em peror —Respondent. 

Criminal Revision No. 366 of 1924, 
Decided on 25bh April 1924, from the 
order of the S. T.. Lahore, D/- 10th 
December 1923.- ’ i . i • ■ 


(a) Penal Cixle, Ss. 379 and oil —Attempt h an 
intentional preiHuaforif netion — hlnterlnu 'nito 
cattle enclosure U'hich is prevenitd hp lornn 
attempt to commit theft. 

When a man dix's an intt utioual act with a 
view to attain a cert.iiu t-nj and faiN in bis object 
through circunislauces iinlepeiident of his own 
will then that man has uttcn'i)ted to effect the 
object at which he aimed ; 13 i*. il. 1919 C'/., 
Foil. 

Where the accused entered a thorued eucloo.ure 
at the well of the comx)lainaut aud nnus about to 
enter a smaller enclosure in which the cattle were 
tethered when Ive was interrupted by the com¬ 
plainant ; 

Held : that the accused intended to steal the 
cattle and that he could not currv out his iuteu- 
tion on account of intervention by the owner and 
so he was guiltv of attempt to commit theft. 

[P 147 C -2] 

Gkulam Nohi'itd-din —for Petitioner* 

Jai Lai —for tlte Crown. 

Judgment. —The facts of tliis case 
found by the learned Sessions Judge are 
as follows : On the night of llie 17tli ot 
April 1923 the prisoner .Jaimal entered 
a. thox-ned enclosure at the well of the 
complainant Shahamad, and was about 
to enter a smaller enclosure in M'hich tlie 
cattle were tethered when he was inter¬ 
rupted by Shahamad. There can be no 
doubt that accused intended to steal the 
cattle, and that he could not carry out 
his intention on account of intervention 
by the owner. 

The question arises whether these fact.s 
constitute an attempt to commit theft. 
Now, the judgment of the Punjfwh Chief 
Court in Gh asita v. Emperor (l), is similar 
to the pi'esent case and I am not pre¬ 
pared to dissent from the rule laid down 
in that judgment. It is no doubt difficult 
to frame an exact definition of the word 
** attempt ” but it has been pointed out 
in a Bombay case that an attempt is an 
intentional preparatory action which 
fails in object—which so fails tlii’ough 
circumstances independent of the pei’son 
who seeks its accomplishment. In other 
woi’ds when a man does an intentional 
act. with a view to attain a certain end 
and fails in his object through circum- 
si/aUQes independent of his own will, then 
that man has attempted to effect the 
object at which he aimed. 

There can be no doubt that the prisoner 
* in t^hi^elase intended to commit theft, and 
thaV he also did an act which would have 
' Jp) 13 P. R. (1919) Cr.=20 Or. L. d. 49 r 
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ended in the consummation of the ofifence 
but for the intervention of circumstances 
index>endenb of his will. I must, therefore, 
hold that he has been rightly convicted. 
The application for revision is dismissed. 

Application dismissed. 


of the document of the 13th of June 1916 
on the allegation that Bam Ditta was a 
childless proprietor and was not authorized 
to make a gift according to the Customary 
Law of the Province by which he was 
admittedly governed. The defendants 
denied the ancestral character of the land 
and pleaded that the gift was valid by 
custom. It was further contended that 
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Moti Sagar, J, 

Hira Singh and others —Plaintiffs 

Appellants. 

V. 

Arjan Singh and others Defendants 
and Plaintiffs—Respondents. 

Second Appeal No. 1504 of 1922, Deci" 
ded on 21st January 1924, against a decree 
of the Dist. T„ Ludhiana, D/- 4th March 

1922, 

Begt.^traUon Act, S. 17 {b)—Aoree7ncnt by 
a collateral In the Punjab not to cmvte'^t In future, 
gift of ancestral property by a childless proprietor 
is neither compulsorily registrable nor Illegal — T.P. 
Act, S. 6. 

An undertaking by a collateral not to contest a 
gift of ancestral property by a childless proprietor 
at any future time is not an extinguishment or 
assignment of any rights in immovable property 
and therefore the document does not require 
registration under S. 17 of the Rregistration Act, 
Also, the agreement is not one to transfer an 
expect.incv and so not illegal under S. 6 of the 
T.P. Act. A.I.R. 1923 P.C. 189, Dlst. [P. 149. 0. 1] 

Fakir Chand —for Appellants. 

BaUoant J?a/—“Respondents. 


Judgment.—On the 1st of March 1916 
one Ram Ditta, a Jat of Mauza Chima in 
the Ludhiana Tebsil, executed a deed of 
gift in respect of 12 bighas 12 biswas and 
1 biswansi of land and one-half share of 
two houses in that village in favour of 
one Arjan Singh, the daughter’s son of one 
Basawa Singh, his first cousin. This gift 
was assented to by some of the rever¬ 
sioners of Ram Ditta who are now re¬ 
presented by the present appellants and 
in token of their assent they executed a 
document on the 13th of June 1916 by 


some of the plaintiffs had assented to the 
gift and that they, at any rate, were not 
entitled to maintain this suit. 

Both the Courts below have held that 
the property was ancestral and that the 
gift was invalid by custom. With regard 
to the reversioners who were parties to 
the agreement dated the 13th of June 
1916, it was found that they had assented 
to the gift and that the suit, so far as it. 
related to their shares in the property 
concerned, should be dismissed. 

The plaintiffs^ whose suit has been 
dismissed, have now come up ip second 
appeal to this Court and two contentions 
have been raised on their behalf by their 
learned vakil Mr. Fakir Chand. His first 
contention is that the document, dated 
13th June 1916, which according to the 
defendants bars the plaintiffs’ suit, is 
inadmissible in evidence for want of 
registration, and S. 17 (1) (b) of the Indian 
Registration Act is relied on in support of 
this contention. In my opinion there is 
no force in this contention. According to* 
S. 17 (l) (b) all non-testamentary in¬ 
struments which purport or operate to- 
create, declare, assign, limit or extinguish 
whether in present or in future, any right,, 
title or interest, whether vested or con¬ 
tingent, of the value of Rs. 100 or up¬ 
wards to or in immovable property are 
compulsorily registrable. The question 
for decision is whether the document in 
question purports to declare or extinguish 
any rights in present or in future in 
immovable property of the value of 
Rs. 100. Now looking to the terms of the 
document it appears to me that it was 
clearly outside and beyond the scope of 
.this section. All that the executants of 
the document had at the time the docu¬ 


which they admitted that they had no 
rights in the property gifted and under’ 
took not to i*aise any objections in respect 
thereof at any future time. Ram Ditta 
having died the present suit was brought 
on the 6th of February 1920 . by tis 
revensioners in whom were included also 
the reversioners who were the signatories 


ment was executed was a spes successonis 
as reversioners. In the document they 
neither purix>rt to convey anything nor to 
declare or extinguish any vested or con¬ 
tingent rights in any property. They 
merely give their consent to the giftl 
which had been made by Ram Ditta and* 
undertaken not to raise any objection ini 
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respeot thereof at any future time. The 
relevant portion of the document is to the 
following effect :— 

Jo he arazi Miisammi Ham Ditta iirf 
Ram Singh, tpisr Khazan Singh^ Qitam Jat, 
sakna Chima, Tahsil Lndhiana.ne banam 
ATja 7 i Singhy apne dhote ho hiba hatdi 
haiy is arazi inazhura bala par mazharaiia 
ha hi si hisim ha wasta nahin i-aha. Amda 
ho babat arazi hisi hism ha tanaza nah 
harenge. 

These words, in my opinion, which 
only embody an undertaking by the 
executants of the document not to contest 
the gift at any future time, clearly do not 
amount to an extinguishment of any 
■rights in the property and I must, there* 
Ifore, hold that the leaj.*ned District Judge 
jwas right in holding that the document 
'did not require registration. 

Next, it was argued that the agieement 
was illegal on the ground that it dealt 
with an expectancy. S, 6 of the Transfer 
of Pi*op©i'ty Act and a recent rising oi 
their Lordships of the Privy Council 
reported as Ananda Udohan Roy v. Gout 
Mohan Mullich (l) were relied on in 
support of this contention. Heie again 
the words of the document are very clear 
and cannot by any stretch of language be 
held to mean that any rights in ex* 
pectanoy were being transferred. As 
already observed, there was no renuncia- 
tion of any rights and all that was 
undertaken was that the executants of the 
document would not object'to^ the gift 
which Earn Ditta had executed in favour 
of Arjan Singh, The statement m the 
document that the executants had no 
rights in the property gifted was surely 
not intended to mean that the rever¬ 
sionary rights which they undoubtedly 
possessed in that property were being 
conveyed or transferred in favour of any 
other person. S. 6 of the Transfer of 
Property Act, which prohibits the trans¬ 
fer of expectancy rights, is wholly irrele¬ 
vant and cannot possibly apply to the 
facts of the present case. The Privy 
Council ruling relied on related to a ca^ 
where an expectant heir actually soW 
certain immovable • property to which he 
expected to succead upon the death of a 
certain widow and agreed to transfer it 
to the vendee upon possession accruing to 
him It was held that the contract was 
void under S. 6 of the Transfer of 


Property Act which forbids the transfer 
of expectancies. It is obvious that in the 
present case no expectancy rights have 
been transferred and the ruling relied 
upon cannot, therefore, apply. 

In my opinion the decision of the 
lower Court is coiTect and there is no 
force in this appeal. The result is that 
the appeal fails and is dismissed with 
costs throughout. 

Appeal dismissed. 
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Shadi Lal. C. J. 

and others —Accused—Petitioners, 

V. 

Emperor —Opposite parly. 

Criminal Revision No, 2082 of 1923, 
Decided on 11th April 1924, on a report 
by the S. J., Shahpur at Sargodha. 

(a) Pnhllc Oambltng Act (3 of 1867), 5. 13— 
PuiAic place ts place where public go—Serai u&ed 
as Ok stand for hackney carriages and resorted to 
by ptihllc is a public place. 

A place which is in any way dedicated to the 
use of the public is of course a public place, but 
where it is owned privately and no such dedication 
has taken place, the question whether it is a 
public place depends on the character of the place 
itself and the use actually made of it. A public 
place IS a place where the public 'go, no matter 
whether they have a right to go or not. A serai 
taken by the Municipality on rent and used as a 
stand for hackney carriages, aud which is resorted 
to by the public, is a public place within the sec¬ 
tion : Peg. v. Wellard, (1884) 14 Q.B.D. 63), Appro-" 

; [P- 2, P. 150, O. 1] 

Din Dayal —for the Crown. 

Order.— The question for consideration 
is whether the place where the gambling 
took place is a public place within the 
meaning of S. 13 of the Gambling Act III 
of 1867. Now the place in question is a 
serai taken on rent by the Municipal Com¬ 
mittee of Sargodha and is used as a stand 
for hackney carriages. The evidence on 
the record shows that the public have a 
right of access to the serai and that they 
sometimes stay there for 5 or 10 minutes. 
Now a place which is in any way dedica¬ 
ted to the use of the public is of course a 
public place, but where it is owned pri¬ 
vately and no such dedication has taken 
place, the question whether it is a public 
place depends on the character of the place 
itself and the use actually made of it 


(1) A. I. R. 1923 P. C. 189. 
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As pointed out by Grove, J., in Reg v. 
Wellard (l) “a public place is a place 
where the public go, no matter* whether 
they have a right to go or not/’ 

Now, there can be no doubt that the 
serai in question is a place resorted to by 
the public and I am of opinion that it is a 
I public place within the meaning of the 
section. The recommendation of- the 
Sessions Judge cannot, therefore, be accep" 
ted. 

Recommendation not accepted, 

(1) [1884] 14 Q.B.D. 63=54 L.J.M.C. 14=51 L. 

T. 604=33 \V. P 156 = 15 Cox C.-C. 550=40 
J.P. 296. 
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Broadway akd Campbbld, JJ. 

{Dr) Bodh Raj —Plaintiff—Petitioner 

Secretary of State —Defendant—Res" 
ondent. 

Civil Revision No. 17 of 192‘2, Decided 
on 29th January 1924, for revision of a 
decree of the Small Cause Court Judge, 
Kasur, Dist. Lahore, D' - .30th November 
1924. 

Provincial Small Caic^e Courts Act (9 of 18S7), 
S. 2, Art. 35, (J)—Sitit to recover price of goods 
IVrangf idly attached and sold—Suit fs not Small 

CaiitSe. 

A suit to recover the price of goods \vrongfully 
attached and sold in execution of a decree falls 
witnin the purview of Art. 35(j) and is excluded 
from the cognizance of' Small Causae Court, li, 
■therefore, such a case is tried a Judge having 
both powers. Small Cause and Regular, the trial 
.shonld be held as one on Regular side though 
the proceedings as conducted gave room to sus¬ 
pect that it was tried as Small Cause. 

[P. 151, <5. 2.] 

% 

Tek Chand and Nanak Ckand-^ior 
Petitioner. , 

/ t • 

Jai Lai —for Respondent. ; 

Judgment.—A pi*eliminary objection 
'has been taken to the hearing of this 
])etition which is based on two separate 
contentions. Firstly, it is urged that in¬ 
asmuch as the suit was tried by a 
Munsif of the First Class an appeal 
against his decree was competent and 
-that, therefore, this I’evision did not lie. 
Secondly, that the suit itself, not being of 
Jihe nature of a Small Cause, was excluded 
by Art, 35 (j) of the Small Cause Courts 
Act from the jurisdiction of a Small Cause 
Court and could only have been tried as 
.an ordinary suit by the Court. 


As to the first point it has been con¬ 
tended' that the proceedings were clearly 
conducted as though the suit was one of 
the nature of a Small Cause. A reference 
to the records lends some colour to this 
contention. No issues were settled and 
an adjournment was given after the fix’st 
hearing in order to enable the counsel 
for both sides to argue the case. On the 
other hand, the plaint was presented, ac¬ 
cording to the heading, in the Court of 
the Munsif and not of the .Judge of the 
Small Caxise Court. The judgment is 
signed by the Presiding Officer as Judge, 
Small Cause Court, as also in the record. 

On the other hand in the body of the 
decree itself the officer is clearly’ described 
as Munsif, First Cla s. Admittedly the 
Presiding Officer in this case had been 
given the powers of a Judge of the Small 
Cause Court. If, therefore, the suit was 
one falling within the powers of a Judge, 
Small Cause Court, S. 16 of the Small 
Cause Courts Act would render it in¬ 
cumbent on the Presiding Officer to deal 
•with the case as one of the nature. To 
this extent Mr. Tek Chand’s contention is 
perfectly correct. 

• 

As to the second point namely, whether 
the case is one of the nature of a Small 
Cause, it has been contended by the 
learned Government Advocate that suit 
being one for compensation for illegu, 
improper, or excessive distress, the juris¬ 
diction of the Small Cause Court is spe- 
fically excluded by S. 15 of the Act. in 
support of this contention reference has 
been made to Pamu Sanyasi v. 2aviin“ 
dar of Jaipur (l), Chamahai v. Dhula 
Kuppai^t Muhammad Kazim v. Rukia 
Regam (3). and Seth Karimje v. Ku-pal 
Singh (4), The last two decisions relate 
to a question of limitation and were cited 
merely with a view to assisting in arriv¬ 
ing at a definition of the word, ‘ compen¬ 
sation.” On the other hand, Mr. Tci 
Chand has strongly contended that his 
client's case is not a suit for compensation 
but for the price of articles sold under 
an illegal distraint. He has referred to 
Chairman of Sontipiir Municipality v, 
Repin Bchary Se7i (o), Chakradharudu v. 
Venkatafamayija (6), Dewan R oy v- 

(1) [1902] 25 Mad. 540. 

(2) [1919] 21 Bom. L. R. -281. 

(3) [1919] 41 AU. 443=17 A. E .J. 677. 

(4) [1886] 123 P. R. 1886. 

. (5) [1909] 3 L C. 429. - 

(6) [1899] 22 Mad. 457. 
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Sunder Tewarij (7), Karuppanan Amba- 
lam V. Haviasaini Chetti (8). Sentkiveln 
Mtuialiar v. Varada Char^iar (9) and 
Manhodh Acharaya v. Ananta Kami (lO). 
A reference to these oases shows that the 
facts in them are not on all fours with the 
facts in the present case. For instance, 
in the first case cited no distress had been 
levied, payment had been made under 
pi'essure of distraint and there had been 
no tort alleged. The same is the case in 
Choh'odharudhti v. Venkataramayya (6h 
as well as in Kartipanan Ainbalain v. 
liamasami' Oxciti (8) ; in Dewan Roy v. 
Sunder Teicary (7), their Lordships poin¬ 
ted olrt that : A suit for money paid to 

redeem a distress is not on a dirtereht 
footing from a suit for other money which 
can be recovered as being paid under 
distress of person or of goods or by abuse 
of legal process.” The fundamental point 
in that decision api>ears to be that there 
had been a payment redeeming the dis¬ 
tress and the suit being one for a refund 
of money so paid it was held to be on the 
same footing as any other claim for 
inonev. In the present case there was 
an actual attachment and sale and the 
suit is one not for refund of any money 
paid, but for the price of the goods wrong¬ 
fully sold. The decision in Senthix^eVu 
M-udaliar v. Varada CharrUir (9). is 
brevity itself and the facts are not therein 
stated. On the other hand, there is a 
* case reported as Rap Kislxen v. Sobhi (11) 
in which the facts were that certain ci-ops 
wQi^Q ^vroijgfully attached in execution of 
a decree. The owner of the crops made 
objections, but it was struck off without 
any adjudication. The objector then filed 
a suit in the Small Cause Court for the 
recovery of tlie price of the crops. It was 
held by Hichards, J., that the Small 
Cause Court had no jurisdiction to enter¬ 
tain this suit, and that the mere fact 
that Che suit was limited to a claim for 
the price or the value of the crops which 
was handed to the decree-holders by the 
Court executing the decree, did nob make 
the suit any the less a suit for illegal attach¬ 
ment within the meaning of Art. 3/5 (j) 
of Roliedule 2 of the Provincial Small 
Cause Courts Act. In the course of the 
judgment it was remarked that the Court 


li. J 165. 

(10) Lioioj 0 I. U. 116. 

(11) (19U1 fi A. L. .1. 187. 


(7) [1897] 24 Cal. 163. 

(8) [1898] 21 Mad. 289—8 M. 

(9) (1906] 10 M. L. J. 353. 


i. e., the Small Cause Court, could not 
possibly give a decree without deciding 
the issue whether the attachment was 
legal or illegal and that, it aijpears to us, 
is the real reason for the exclusion, for 
the Small Cause Court, o/‘ cases of this 
nature. In our opinion S. oo (j) of the 
Small Cause Court Act, was applicable 
and excluded this case from the jurisdic¬ 
tion of the Small Cause Court. The trial 
must be considered to have been held by( 
a Munsif sitting as a Munsif and an ap 
peal against his decree was competent 
Tlie present revision, therefore, fails and 
is dismissed. In the circumstances we 
direct that the parties (wiy their own 
costs in this Court. ^ 

Reri•ifon dismissed• 
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Zafaii Ali, j. 

Fazal Ahmad and awo^/icr— Petibioners, 

V. 

Abdidlah Khan —Rosponilent*. 

Misc. Criminal Case No. 158 of 1925 
Decided on 6bh October 1925, for transfer 
of the case. 

Criminal P. C., S. 526— Mayislrate's attlUuU 
hostile to complainant—Transfer was allowed. 

Where further proceedings having been stayed 
b>' the High Court’s order oue of .the two com¬ 
plainants appeared before the Magistrate on the 
date fixed for a hearing and apprised him of that 
order but the Magistrate instead of staying 
further proceedings issued a warrant for tho 
arrest of the complainant who luvl not appeared. 

Held ; that there was no justification for this 
action of the Magistrate. That the Magistrate’s 
attitude was clearly hostile to tho complainauts 
and the case must be transfernid. 

CP. X51, O. 2, P. 152, C. 1] 

Skamair Chand —for Petitioners. 

Ravi Lai and Aziz Ahmad —for Hes- 
pondents. 

Zafar Ali, J.— It appear.s that the 
complainants-petitioners have a well 
founded apprehension that a fair and 
impartial trial cannot bo had in the 
Court of the Magistrate where tlieir 
complaint under S. 4:2.0, Indian Penal 
Code, is now pending. I3esides the fact 
stated in tho application there has lately 
occurred an incident which strengthens 
their apijrehension. Further proceedings, 
having been stayed by order of this Court 
one of the two complainants appeared 
before the Magistrate on the date fixed 
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for a hearing and apprised him of thafc 
order. The Magistrate instead of staying 
further proceedings issued a warrant for 
the arrest of the complainant who had 
not appeared. There was no justification 
for this action of the Magistrate and the 
learned counsel who appear on behalf of 
the Grown and the accused to oppose this 
application admit that it cannot be justi¬ 
fied. The Magistrate’s attitude was 
clearly hostile to the complainants and 
I therefore aceept the application and 
direct the District Magistrate to with¬ 
draw the case from his Court and to send 
it to the Court of any other Magistrate 
subordinate to him who may he com¬ 
petent to try it. 

Application accepted. 
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Caih'bell, J. 

Miins'n i Ram —Defendant—Appellant. 

. V. 

Rhagxoan I)as and <»rs*“Plaintitfs 
and Defendants—Respondents. 

Misc. Second Appeal No. 640 of 1925, 
Decided on 27th October 1925, from the 
order of the Additional Dist."Judge, 
Hoshiarpur, D/- 8th December 1924. 

Jjhnitation Act, Arts. 83 and G4— Suit to re¬ 
cover Iodises Incurred at commission agents for 
defendants — Art. 83 applies. 

A suit to recover the losses alleged by the 
plaintiffs to have been sustained by them in cer¬ 
tain dealings in some articles of trade which they 
undertook as commission agents on behalf of the 
defendants is governed bv Art. 83 and not by 
Art. 64. [P 162 C 1, P 153 C 2] 

Fakir Chand —for Appellant. 

yiehr Chand—^ior Respondents. 

Campbell, J. —This was a suit to re¬ 
cover the losses alleged by the plaintiffs 
to have been sustained by them in certain 
dealings in lac which they undertook as 
commission agents on behalf of the de¬ 
fendants. The first Court held that the 
suit came within the scope of Art. 83 
of the Indian Limitation Act and that 
the plaintiffs had failed to prove that it 
was within time. On appeal the learned 
Additional Judge held that Art. 64 was 
the article applicable and that the suit 
was w’ithin time, since by Punjab Act I 
of 1904 the period of limitation under 
that article was enlarged to six yeai'S. 
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One of the defendants challenges tliis 
finding in second appeal. 

The plaintiffs made on behalf of the 
defendants two purchases, each of 100 
maunds of lac, in Mirzapur, one in .\ugust 
and the other in September 1916. 
Delivery was to be on the 15th Octo¬ 
ber 1916. On that date an entry was 
made in the plaintiff’s account book 
by which the defendants acknowledged a 
balance of Rs. 2,550 against them 
and agreed to repay it with interest at 
As. 8 per cent, per mensem. The plain¬ 
tiff" set forth this in his plaint describing 
the account as ** Risab yaddasht zabani 
mutabiq kharid’o-farokht ” and stated 
that on the one contract a loss of 
Rs. 1,875 had been estimated and on the 
other a loss of Rs. 1,450. To these sums 
Rs. 225 commission was added and the 
total came to Rs. 3,650. From this were 
deducted two payments of Rs. 500 each 
made in advance by the defendants and 
thus ’the balance against them was 
Rs. 2,550. The plaint went on to set 
forth other and subsequent accounts 
which ignored the balance of Rs. 2,550 
and commenced afresh with the charge of 
Rs. 3,550 against the defendants. They 
were debited further with Rs. 2-5-0' mis¬ 
cellaneous- charges for telegrams etc., 
Rs. 713—7—9, described as the actual loss 
subsequently ascertained as having been 
incurred on one of trhe contracts, and an 
extra charge of Rs. 71-8 for commission ' 
on the other contract. On the other side 
the defendants were given credit for 
Rs. 1,000 (the two advance payments of 
Rs. 500 each), for Rs. 492-8 representing 
a subsequent advance payment for yet 
another transaction which had not 
materialized, and for Rs. 1,875 which had 
been the estimated loss calculated on the 
15th October 1916 of the transaction on 
which the actual loss was afterwards 
found to be Rs. 713-7-9 only. The plain¬ 
tiffs in due course produced their books 
showing the accounts set forth as des¬ 
cribed after the signed balance. The 
learned Additional Judge observed that 
the plaint had been unhappily worded hut 
that in his opinion the claim was not one 
by a commission agent for the reimbui'se- 
ment of losses paid on behalf of his prin¬ 
cipal, but a suit on accounts stated in 
writing signed by the defendants ; that is 
to say, the account balanced on the 15th 
October 1916. The subsequent accounts 
he regarded merely as certain sums 


Munshi Ram v. Bhagwan Das (Campbell, J.) 
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oreditetl latev in good faith by the plain¬ 
tiffs thinking that the defendants were 
entitled to them. He held that from the 
15th October 1916 the risk on the two 
contracts had become that of the plaintiff 
and that the defendants could not have 
been called upon to pay more than 
Rs. 2,o50 if the losses had been found 
later on to exceed that sum. 

A flaw in this view is that the plaintiff* 
actually claimed Rs. 71-8 as commission 
in addition to the commission item of 
Rs. 225 included in the balance. In my 
opinion the claim made in the plaint was 
not based on the balance at all, but 
mention of the balance was only de* 
signed to meet a possible plea that the 
transactions were meie gambling trans¬ 
actions and the claim was made on other 
and subsequent figures which superseded 
and ignored the balance altogether. 

The suit was not one for money pay¬ 
able on accounts stated between the 
parties instituted within six years of the 
date on which the accounts were stated 
in writing signed by the defendants. 

I hold the decision of the first Court to 
have been right, that Art. 83 governed 
the suit. This decision is supported by 
■ Manglu Ram v. Ram Saran Das (l) and 
by other subsequent rulings. It has been 
urged by the learned counsel for the res¬ 
pondents that in any case under Art. 83 
the suit would be in time in respect of 
the claim for Rs. 713-7-9 but all that 
appears x*egarding this is a statement by 
the plaintiff that the amount was debited 
against the defendants in his books on the 
31st July 1919. There is no evidence of 
when the plaintiff actually had to pay it 
and I agree with the first Court that the 
plaintiff has failed to prove the date of 
damnification in respect of any of his 
claim. 

I, therefore, accept the appeal and dis¬ 
miss the suit with costs throughout. 

Appeal accepted. 


(1) 11915] 23 P. K. 1915=35 P. W. R. 1915- 
100 P. U R. 1915. 
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Campbell, J. 

Firm Pala Mal-Naraiu ^lal (through 
yiunski Rani) —Plaintiff'— Ai)i:ellant. 

V. 

Faaja Shigh —Defendant—Respondent. 

Second Appeal Ko. 522 of 1923, Decided 
on 15th January 1924, from a decree of 
the Additional Judge, Lahore, D/- 12th 
February 1923. 

Civil P. C., O. 1, R. 10 —One defendant dU- 
covered to liave been dead on the date of the — 
Court may strike hts name and i>rocced against the 
other defendant. 

VVhere during the pendency of a suit against 
two defeudauts one of them was found to have 
died before the institution of the suit, the 
proper procedure is for the Court to strike out the 
name of the deceased defendant and to allow the 
suit to proceed against the other defendant alone, 

[P. 154, C. 1] 

Daulat Ram —for Appellant. 

Diiia Nath Mehra —for Res]>ondent. 

Judgment. —The jffaintiff sued on a 
bond purporting to be executed by two 
brothers, Fauja Singh and Masa Singh. 
The two defendants entered in the plaint 
were Fauja Singh and Mit Singh who 
were described as brothers. When Fauja 
Singh appeared in Court he pleaded on the 
2dth June 1921, that he had no brother 
named Mit Singh, but he had had a 
brother named Masa Singh who had died 
a year previously. 

On this the Trial Court adjourned the 
suit till 29th July 1921 for arguments 
as to whether it could proceed. On that 
date the plaintiff put in an application 
asking that the name of Mit Singh be 
struck off the plaint as he had nothing 
to do with the case. 

On the 96h August 1921 the trial Court 
recorded an order dismissing the suit on 
the ground that it had been brought 
against two defendants, one of whom was 
dead. This 6rder was affirmed on appeal 
by the Additional Judge of Lahore. 

What appears to have influenced the 
Courts below was a quotation on the page 
74 of Woodroffe and Amir All's Civil P.G. 
from an American case where it was held 
that judgment against a principal debt¬ 
or and a surety was void against the for¬ 
mer for the reason that the surety had 
been dead at the time of the institution 
of the suit. This is not the situation 
here, for there has been no judgment 
or decree. The Courts below realized 
that the case could not be treated as one 
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a-ainst a sole defendant, who was dead 
at the time of the institution of the suit 
hut they overlooked O. 1, R. 9, which ex‘ 
pressly ena,cts that no suit shall be defea¬ 
ted by I’cason of the misjoinder of parties. 
Tlie trial Court ought to have acted under 
R. 10 of O. I and should have struck out 
the name of Mit Singh and allowed the 
suit to proceed against Fauja Singh, 

I accept the appeal and order that this 
he done. Whether Fauja Singh is liable 
in any way will be for the trial Court to 
determine now. The suit is remanded 
for rc'decision under O. 41, R. 23. Stamps 
on appeals will be refunded and costs will 
he cost« ir the cause. 

Ca-^c rcniandcd. 
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LAIj, O. J. 

I'azal Karim —Accused—Petitioner. 

V. 

Emperoy —Opposite Party. 

Criminal Revision Ko. 510 of 1924, 
Decided on 2nd June 1924, against the 
order of the S. J., Delhi, D/— 11th 
February 1024. 

(a) Criminal P. C., S$. 342 and 540— 
Accused (mcc cxamhu 2 d uiider ' S. 342— 
aviUiation of Oic accused after any witness under 
6. 540 is examined is not necessary—Criminal 
P. C„ Ss, 540 and 342. 

Section 540 is not controlled, by S. 342 and 
therefore where the accused is once examined as 
required by S. ^342 and then a witnes.s is examined 
tinder S.540, Criminal P.O., a Court is not bound to 
examine tho accused again after recording the 
statement of that witness. tP 154 O 2, P 155 C 1] 

^ (6) Criminal P. C., S. 342— Accused ex¬ 

amined after conclusion of prosecution evidence — 
Accused need not be examined again after fnrtJtcr 
cross-examination of 2 n’osecuttoyi witnesses. 

When the accused has been examined under 
S. 342 after the conclusion of the prosecution 
evtdoDce it is not necess;try to examine him 
again after the further cros.s-examinatiou 
of the prosecution witnesses : A. I. R. 1924 Lah. 
84. Ref. [P 155, C 1] 

Sh uja'ud-Din —for Petitioner. 

Zafrulla Khan —for the Crown. 

Judgment. —On the 24th May 1923, 
one Ahmad Hassan went to the shop of 
Abdul Gbani at tbo Kashmir Gate in tho 
town of Delhi and there presented a 
Rs. 100 note for purchase of a watch. 
The shopkeeper was suspicious as to the 
^■•'enn)neness of the note and questioned 


Ahmad Hassan. The letter thereupon 
informed the shopkeeper that he had two 
other notes of Rs. 100 each. The matter 
was then reported to the ■ police, who 
discovered in a room occupied by Ahmad 
Hassan a large number of curi*ency notes 
of Rs. 100 each, and all these notes have 
been proved to be counterfeit. 

Now, the Courts below have concurred 
in holding that ohe notes were entrusted 
to Ahmad Hassan by the prisoner Pazal 
Karim and after hearing arguments on 
both sides I see no adequate ground 
which would justify interference by a 
Court of revision with a finding of fact. 
It is a common ground that Ahmad 
Hassan is a transfrontier youth of 17 
years of age, and it is admitted by the 
convict himself that he had brought the 
boy to Delhi and put him to school 
about August 1922. It is clear that the 
hoy was a iirotege of the accused, and 
there is apparently no reason why he 
should falsely implicate his benefactor. 

It must lie remembered that Ahmad 
Hassan declared at once that he had 
received the notes from Fazal Karim, 
and his statement receives support from 
the letter. P. A., which is proved by him 
to have been written by the prisoner.- 
This letter contains a veiled reference to 
the bundle of notes and enjoins Ahmad 
Hassan to keep it concealed in his room 
and nob to disclose it to any person 
The Courts below have believed the 
testimony of Ahmad Hassan and there 
can be no doubt that upon that evidence 
the petitioner is guilty of an offence des~ 
cribed in S. 489-C of the I- P- C, 

The learned counsel for the petitioner 
invites my attention to the fact that the 
trial Magistrate, after recording the evi-^ 
dence on both sides, summoned a witness 
suo motu in order to prove that the notes 
were counterfeit, and contends that the 
Magistrate should have again examined 
the prisoner after recording this formal 
evidence. There can be no doubt that 
the accused knew from the very begin" 
ning that he was charged with having in 
his possession counterfeit currency notes, 
and that the witness summoned by the 
Court was intended to remove a defect 
which was discovered by the Magistrate 
himself. Now, S. 540 empowei*s tlie 
trial Court to summon and examine a 
witness, if the evidence of the w'itn^s 
appears to the Court essential to the 
just decision of the case. This section is 
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not coiitroileJ by S. 342, Criminal P. C„ 
which imposes upon the Court the duty of 
questioning the accused generally on the 
case after the witnesses for the prosecution 
have been examined and before he is 
called on for his defence. It i5 admitted 
[that the accused was once examined as 
irequired by S, 342, and my attention has 
inot been invited to any ruling which lays 
down that if the Court examines a wit¬ 
ness under S, 540, Criminal P. C., it must 
'examine the accused again after record- 
ling the statement of that witness. More¬ 
over, the record shows that the prisoner 
did not wish to make any further state¬ 
ment and, indeed, he asked his counsel 
not to argue the case. In these circum¬ 
stances, it cannot be seriously urged that 
the petitioner has been prejudiced by the 
procedure adopted by the Magistrate. 

^Vith regard to the contention that the 
accused should have been examined 
again after the second cross-examination 
of the prosecution witnesses it is sufficient 
to refer to the judgment in the case, 
Bimie V. Emiyeror (1), which decides that 
a second examination of the accused is 

nob necessar 3 ’. 

The guilt of the petitioner is proved 
bej'ond all reasonable doubt and the ap' 
plication for revision is accordingly re- 

■jected. 

Revision rejected. 


(1) A. I. R. lijfch. 84. 
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SHADI LAIj, O. J. 

Mt. GhasUi and another—'Petitionevs. 

V. 


K i 7 ig- Lbjiperor —Responden t. 

Criminal Revision No. 1734 of 1924, 
Decided on 13th February 1925, reported 
by the S. J.. Ambala, on 3rd December 

19^4. 

fa) Criminal P. C., Ss. 25C and SST—Fariure to 
record rea<>ons under S. 256 is irregularity cura¬ 


ble by S. 637. _ . 

The provision contained in S. 256 is not manda¬ 
tory. but merely directory and the irregularity 
oaii be cured under S. 537. .provided that there 
has been no consequent failure of justice and 
where it is clear that the omission to record the 
rea«,ns has not caused any preju^ce to the 
accused, the trial is not illegal. fP. 155. C. 21 


(b) Criminal P. C.. S. ‘253 —CoUeefire c^yamina- 
tion of tii'o accused vitiates ftroccedings. 

Where the Iklagistratc does not examine each 
accused separately, but records their statements 
collectively it is an illegality which vitiates the 
proceedings. IP 155, C. 2] 

Shadi Lai, C. J.~On the 22nd of July 
1924, the Magistrate, after framing a 
charge against the accused, asked them to 
state whether they wished to cross- 
examine an 3 " of the witnesses for the pro¬ 
secution : and to this question the accused 
gave a reply in the negative. 


Now, S. 250, Criminal Procedure Code, 
enacts that an accused person shall bo 
required to state, at the commencement 
of the next hearing of the case, or if the 
Magistrate, for reasons to be recorded in 
writing so thinks fit forthwith, whether 
he wishes to ’ci*oss-examine an^-, and, if 
so which of the witnesses for the prosecu¬ 
tion whoso evidence has been recorded: 
and the question arises whether the 
failure of the Magistrate to record his 
reasons vitiates the trial. While I hold 
that the Courts should alw’^ays comply 
strictlj'^ with the provisions of the law, 
I do not think that the failure of the 
Magistrate to record his reasons renders 
the trial illegal. The provision contained 
in S. 256 is, in my opinion, not mandatory, 
hut mereli' directory ; and the irregula- 
ritj' can be cured under S. 537 of the 
Ci'iminal Procedure Code, provided that 
there has been no consequent failure of 
justice. It is clear that the omission to 
record the reasons has not caused an^ 
prejudice to the accused in this case. 

I cannot, therefore, endorse the view 
of the learned Sessions Judge that the 
trial should be set aside on the ground 
that the Magistrate did not record his 
reasons in writing for requiring the 
accused to state forthwith whether they 
wished to cross-examine prosecution 
witnesses. It, however, appears that the 
Magistrate did not examine each accused! 
separately, but recorded their statements 
collectivelj' ; and this is an illegality 
which vitiates the proceedings. Accor¬ 
dingly, I set aside the conviction and sen¬ 
tence and remit the case to the Magis¬ 
trate for trial in accordance with law 
from the stage at w'hich the illegality was 
committed. 

Revision accepted. 
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Zafar Ali, J. 

Bacjk AH —Complainant—Petitioner. 

V. 

Alakaviinad Din and others —Accused 
—Respondents. 

Criminal Misc. No. 121 of 1925, De¬ 
cided on 29fch September 1925, against 
the order of transfer of the Dist. Mag., 
Gujrat, D/- 30th April 1925, 

(а) CriminaJ P. C., S. 520—Cognisable ca^e — 

* Complainant can apply for transfer but his rigJtts 

are subordinate to those of Crorcn In case of con- 
flict. 

Even in a cognizable case sent up for trial by 
the police a complainant is entitled to apply lor 
transfer under S. 526. but his rights are subordi¬ 
nate to those of the Crown, so that where there is 
a conflict between the private prosecutor and the 
Public Prosecutor in the matter of a transfer of a 
case, the right of the latter must prevail r 4 Pat. 
L. J, 656, Foil [P 15G C 2] 

(б) Criminal P. C., S. 528— Transfer without 
notice to opposite party 1$ not illegal. 

A transfer under S. 528 is not illegal for want 
of notice to the opposite party : 23 P. B. 1902, Cr. 
Dissented fronv, 21 Bmn. L,B. 276, FolL[P 150 C *2] 

Ravi Chand Manchanda — fQi* Peti¬ 
tioner. 

Moti Sagar, Aziz Ahmad and Ahdul 
Ghani —for Respondents. 

Order.—A case under S. 366/147, 
Indian Penal Code, Nvas pending in the 
Court of Lala Kundan Lai, Magistrate, 
1st Class, Gujrat, and he had recorded 
some evidence when the District Magis¬ 
trate, on the application of the accused, 
but without notice to the other side, 
tx’ansferred the case to the Court of an¬ 
other Magistrate of the 1st Class, namely, 

I Chaudhri Nadir Khan. Bagh Ali, who 

was interested in the case, inasmuch as 
it was his wife who, it was stated, was 
abducted, has filed in this Court an appli¬ 
cation under S. 526, Criminal Procedure 
Code, with certain allegations against 
Chaudhri Nadir Khan, and requests that 
the order of transfer made by the Dis¬ 
trict Magistrate be set aside. 

Mr. Moti Sagar who appears on behalf 
of the accused-respondents raises a preli¬ 
minary objection, namely, that this being 
a cognizable case which was sent up for 
trial by the police, a private person is 
not competent to apply for a transfer, as 
was held by a Division Bench of the 
Patna High Court in Jamuna KaiUh v. 
Rudra Kumar (l). The Bench co nsisted 
(1) [igi'O] 4 P.Ti.J. 656=(1920EP.H.C.C. 42=20 
Cr. L,J. 648. 


of two Judges, one of whom, i. e., Mr. 
Justice Mullick, held .that a private per¬ 
son who sets the law in motion by giving 
information to the police is not entitled 
to apply for a transfer of the case under 
S. 526, Criminal Procedure Code (1898). 
But the other Judge held to the con¬ 
trary, that a complainant is entitled to 
apply for ti*ansfer under S. 526, but his 
rights are subordinate to those of the 
Crown ; so that where there is a conflict 
between the private prosecutor and the 
Public Prosecutor in the matter of a 
transfer of a case, the right of the latter 
must pi'evail. This latter view appears 
to be sound, being quite in accordance 
with the expressed terms of Cl. 3 of 
S. 526. In the present case the application 
is not opposed by the Crown and there¬ 
fore could be heard and disposed of on the 
merits, bub the learned counsel who ap¬ 
pears for the applicant does not ask for a 
transfer, and confines himself to impugn¬ 
ing the order of the District Magistrate, 
stating that it was illegal as it was made 
without notice to the other party. In 
support of this contention he cites 
BaTchsha v. Tahlu Ram (2) which was 
based on Umrao Si?igh v. Fakir Chand 
(3) ; Teacotta Shekdar v. Ameer Majee 
Hafiz Paikar (4) and Jmperatrix v. 
Sadashiv Narayan (5). But both the 
Allahabad and Bombay High Courts have 
lately adopted the view that a transfer 
under S. 528, Criminal Procedure Code, is 
not illegal for want of notice to the 
opposite party. In In re Hawaji 
Sakharam (6) occurs the following pass- 
age : 

•• No doubt the trend of the decision in 
this Court appears to have been that an 
order under S. 528, made without notice, 
is illegal ; Imperatrix v. Sadashiv Nara‘ 
yan (5) ; In re Nageshtvar Sitaram (7) ; 
and Vedu Bapu v. Bhagivandas (8). But 
these cases were doubted in In re Virji 
(9) and I understand that the recent prac¬ 
tice of this Court has been to treat want 
of notice as not amounting to illegality 

-.p ^ For the section does not re¬ 

quire issue of notice and that too is the 


(2) 

1902) 23 P.R. 1902 Cr. 

(3) 

1881] 3 All. 749=(1881) A.\V.N. 53. 

<4) 

T882) 8 Cal. 393=10 C.L.R. 239. 

(5) 

;i8963 22 Bom. 549. 

(6) [1918) 21 Bom. L.R. 276=20 Cr. L. J. 

320. 

(7) 1 

1899) 1 Bom. L.R. 347. 

(8) 

;i903] 5 Bom. L.R. 28. 

(9) 

’1904] 6 Bom. L.R. 856. 
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view of the Allahabad High Court: see 
In the matter of the petition of DiMi 
Keicat (lO). The question of notice seems 
to me to be one of propriety rather than 
of legtvlity.” 

In the present case the application was 
made on behalf of the accused and the 
District Magistrate, after recording some 
evidence in support of their allegations, 
came to the conclusion that they had some 
reason to apprehend that they would not 
have a fair trial in the Court where the 
case was pending. It would not. there¬ 
fore, be proper to revise his order merely 
on the ground that it was passed without 
notice to,the complainant. But U the 
latter has some misgivings about the im¬ 
partiality of the Magistrate to whose 
Court the case has been transferred, he 
may apply to the District Magistrate for 
a transfer from that Court. This appli¬ 
cation is dismissed. 

Application dismissed. 

(10) [1906] 28 All. 421=3 A. L. J. 224=(1906) 

A. W. K. 76=3 Or. L.J. 327. 
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Campbkll, j. 

Amritsaria and another —Defendants— 
Appellants. 

V. 

Prabh Dial^ind. others —Plaintiffs—Res-, 
X)ondents. 

Second Appeal No. 2847 of 1923, Deci¬ 
ded on 16th April 1924, from a decree of 
the Dist. J., Jullunder, D/- 18bh July 
1923. 

EvUletxcc Ac/, jS. 32 (6)— Entry in deceased 
lirtesVs bahl regarding blood relatlonshi 2 ) Is adniis- 
stble. 

The statement contained in a deceased priest’s 
bahi regarding the relationship by blood between 
persons deceased, before the question in dispute 
arose, is admissible in evidence under Cl. (6). 15 
I. C. 625, Belted on ; 80 All. 510 (P. C.). Dis(. 

CP. 158, C. 1] 

B. D. Qiireshi —for Appellants. 

Behari Lai Mehr Chand — for Respon¬ 
dents. 

Judgment.—In the suit put of which 
the present second appeal arises, ten 
persons were plaintiffs, allegii^g fjhem- 
selves to be the agnates of one Mula MaV 
Sunar. They sued for possession of house 


property, land held in mortgage and 
moveables against the sister’s son of Mula 
Mai, Amritsaria and two others. The 
trial Court decreed the claim in part and 
gave the plaintiffs possession of the land 
and of a shop. Their suit for the rest of 
the house property and for moveables was 
dismissed. 

Against this decision seven of the plain¬ 
tiffs, the descendants of Ram Ditta, ap¬ 
pealed in regard to the portion of the 
claim disallowed, and the defendant 
Amritsaria also appealed against the 
partial decree given to plaintiffs. Three 
plaintiffs, Rhallu, Tulsi and Ramun, did 
not appeal. The points for decision be¬ 
fore the learned District Judge were, first, 
whether the plaintiffs' were collater¬ 
als of Mula Mai ; and secondly, if so, 
to what property left by Mula Mai they 
were entitled. The learned District Judge 
held that the respective common an¬ 
cestors of the plaintiffs and Mula Mai, 
Ratna and Bahadur were brothers, ac¬ 
cepted the plaintiffs' appeal, held that the 
descendants of Ratna were entitled to the 
possession of the whole property claimed 
and modified the decree of the lower 
Court by granting all the plaintiffs, in¬ 
cluding the three who had not appealed, 
a decree for possession of the whole pro¬ 
perty. The appeal of Amritsaria was dis¬ 
missed. 

Amritsaria has come to this Court in 
second appeal and it is clear from the 
note regarding the value of the appeal for 
Court-fee appended to the memorandum 
of appeal that he only appeals in i*espect 
of the land and shop decreed originally 
by the trial Court. There is no appeal 
against the additional decree given by the 
learned District Judge. 

The first point taken is that the ques¬ 
tion of the relationship between Ratna 
and Bahadur has been decided on in¬ 
admissible evidence, since the District 
Judge rejied largely upon, a prohit*s bahi 
produced by Hira Lai of Hardwar and 
stated by him to have been written hy 
his maternal gi'andfather. It has been 
found by the learned District Judge that 
this maternal grandfather was the original 
pinest of the parties and that Hira Lai is 
now their priest. A Division Bench of 
the Calcutta High Court laid down in 
Collector of Farrxihhahad v. Gajraj Singh 
(1), that entries in panda's books are ad- 
missible under S; 32(6) of the Indian Evi - 

(1) [19121 16 I. O, 625. 
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dence Ace, and this decision, with which 
I see no reason to disagree, disiwses of 
the appellants’ objection against the ad¬ 
missibility of the bahi now in question. 

No authority has been shown to me to 
the contrary. The Privy Council decision 
in Kalka Parskad v Mathura Parshad 
(2) is on a somewhat different point. 
Under S. 32 (6) a written statement made ' 
by a person deceased regarding the exis¬ 
tence of any relationship by blood bet¬ 
ween persons deceased, if made on any 
“ other thing on w'hich such statements 
are usually made,” and when such state¬ 
ment was made before the question in 
dispute was raised, is admissible in evi¬ 
dence, and the statement contained in 
the Hardwar priest’s bahi regarding the 
relationship of Bahadur and Ratna comes 
within this definition. 

The second point argued is that the 
shares of Phallu, Tulsi and Ramun, the 
plaintiffs who did not appeal to the Dis¬ 
trict Judge, should not have been decreed. 

T have already stated that this appeal 
has nothing to do with the additional 
property decreed by the learned District 
Judge. It has been urged that Phallu as 
a witness for defendants in the trial 
Court said that he had no desire to make 
a claim against them, but he admitted 
that be signed the plaint, and I see no 
reason in law why the trial Court should 
not have included him in the decree- 
holders. In fact, if he had not done so, 
the omission might have been open to 
exception. It was not a point taken in 
the appeal to the District Judge that no 
decree should have been passed against 
Phallu. In any ease this man did not 
specifically surrender anything in favour 
of the defendants, and if he wishes to 
do so, ■ there is no reason why ho should 
not give tl>em l>is share hereafter when 
the decree is executed. As for the two, 
Tulsi and Ramun, nothing can be pointed 
as having taken place in the trial 
Court which would indicate that they 
abandoned any claim which they had 
against the defendants. 

Thirdly, an attempt has been made to 
contend that the plaintiffs have not 
shown that they are preferential heirs to 
Amritsaria, the sister’s son. They are 

“Joj ri908l 80 All. 610=36 I. A. 166=13 O. W. ^ 
' N, 1=8 0. L. J. 447=5 A. I*. J. 701=18 > 
M li. J. 424=10 Bom. L. R. 1088-=ll - 
O* C. 362-^4 ^r. Ti. T. 380 (P. C.). , 


Mcrari Lai 

proved to be related in the male line of 
descent to Mula Mai in the fifth degree 
and as such 5hey are sapindas. Amrit¬ 
saria is nothing more than a bandhu, and 
according to the rule of Mitaksbara suc¬ 
cession, the plaintiffs come in as his heirs 
long before he does. There is no force in. 
this point. 

Nothing further has been argued, and I 
dismiss the appeal with costs. 

-Ipp eaJ dismissed 
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Re Rossigkol and Harrison, JJ. 

Nirbhe Ram-Nagar Mai —Plaintiff— 
Appellant. 

v. 

Murari Lal-Dkagirat Mai — Defen<l- 
ant—Respondent. 

Second Appeal No. 288 of 1921, Decided 
on 18th January 1924, from the decree of 
the D. J., Delhi, D/- 9th December 1920. 

Civil r. C., S. 100—Finding of fact—Appellate 
Court merely endorsing trial Court's finding — 
Finding is not binding In second appeal. 

Where a finding of fact arrived at by a trial 
Court was upheld by the appellate Court in the 
following words : ‘After hearing both counsel I 
am not able to say that the decision is clearly 
wrong. It is certainly not perverse. Cogeot 
grounds for upsetting it are not forthcomiog. It 
must therefore, prevail.” 

Held : that it was not an independent finding 
on the evideuce such as can be treated as a finding 
df fact closing the door to a second appeal. 

[P. 159, C. 1] 

Sardka Ram —for Appellant. 

Skamiar Ckand —for Respondent. 

Judgment. —The plaintiff firm Nirbhe 
Ram-Nagar Mai sued the defendant firm 
for recovery of Rs. 1,901-1-6 damages due 
for breach of contract, the allegations 
being that on the 27th October 1918 the 
parties made an agreement in accordance 
with which the defendant was to take 
delivery of 5 bales of cloth on the fol¬ 
lowing day, the 28th October and to pay 
the price thereof at Rs. 23-4-0 a piece at 
the time of the delivery ; that the defend¬ 
ant refused the goods which were subse¬ 
quently sold at a heavy loss. 

Both the trial Court and District Judg® 
have concurred in finding that the defend¬ 
ant actually sent the money to the plain¬ 
tiff firm by the band of his munim and 
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that delivery was refused. On this find¬ 
ing the suit has been dismissed. 

The following passage occurs in the 
judgment of the learned District Judge: 

“But the lower Court’s decision on the 
matter of fact that defendants did tender 
money and were refused delivery is based 
upon evidence and consideration of the 
prevailing circumstances of the time, and 
after hearing both counsel I am not able 
to say that the decision is clearly wrong. 
It is certainly not perverse. Cogent 
grounds for upsetting it are not forthcom¬ 
ing. It must, therefore, prevail.” 

This is not an independent finding on 
the evidence such as can be treated as a 
finding of fact closing the door to a second 
appeal. All the District Judge has found 
is that he is not px'epared to interfere with 
the finding of the trial Court, and this is 
not sufficient. 

- Counsel has taken us through the re¬ 
cord and we find ourselves unable to ac¬ 
cept the evidence regarding the tendering 
of money, as the statement of witnesses 
are vague and unconvincing. We find 
that the defendant, on whom the onus 
lay, has wholly failed to establish that he 
did tender the money and that delivery 
was refused. 

We, tlierefore, accept the appeal and 
reverse the decision on this p\*eliminary 
point and remand the case under 0. 41, 
R. 23 for decision of the remaining points 
contained in the Issues Nos. 1, 3 and 4. 

Stamp on appeal will be refunded and 
costs will follow the result. 

Case remanded, 
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Shadi Lad, G. J., and Zafar Ali^ J. 


Firm Prabhu ^al Defen¬ 

dants—Appellants. 

V. 

Firm Babu Rani-BashesHar Das — 
Plaintiffs—Respondents. 

Second Appeal No. Jool of 1921 
Decided on 29th April 1924. against the 
decree of the Dist. J.. Ludhiana. D'-7th 


June 1921. 

(a) Contract Act, S. 65—The sect ton does f tot 
apply to art agreement void ab Initto and kttown 
to the parties to be such. 

The section has no application to an agreemei^ 
which is ab initio void and is known to ^ such 
to the parties at the time it is ent-ered^mto.^ ^ 


(i) Contract Act, S. in)—As .'ony av a v<>'d 
agrecuient remains unpet formed, moyiey rcccUcd' 
must he. paid bach to the :rho paid It — 

Trusts Act, S. 84. 

As long as an unlawful or void ngreemeiit re¬ 
mains unperformed, any money paid under it m.iy 
be recovered back as received to the use of the 
person who so paid it: 9 Bom, 358, fJiss : 194 P. H. 
1882, Foil. [P 160 C 1] 

jMeher Chand Mahugan for Jagan Nath' 
—for Appellants. 

Naval Kish ore —for Respondents. 

Judgment.—The facts whicli arc 
relevant to the question of law arising in 
this second appeal, are briefly as follows : — 

On various dates iu the month of 
March and April 1919 the defendants en¬ 
tered into three contracts with the pie- 
decessors-in-interest'of the plaintiffs by 
which they agreed to sell three wagons 
of salt and received Rs. 300 as earnest 
money. The Courts below have found 
that these contracts were badni transac¬ 
tions, and the question for determination 
is whether the plaintiffs are entitled to 
recover the advances made to the defen¬ 
dants. Now, there can be no doubt that 
the agreements were void to the know¬ 
ledge of both the parties at the time when 
they were made, and it cannot, therefore, 
be said that they were discovered to lie 
void, within the meaning of S. 65 of the 
Indian Contract Act. That section lays 
down that when an agreement is 
discovered to be void or when a contract 
becomes void, any person, who has receiv¬ 
ed any advantage under such agreement or 
contract is bound to restore it, or to make 
compensation for it, to the person from 
whom he received it. This section ap¬ 
plies to two cases : (l) Where an agree¬ 
ment is discovered to be void ; (2) where a 
contract becomes void. Now, in the case 
before us there was never a contract 
enforceable by law ,and though there was 
an agreement that agreement was 
initio void and was known to bo such to 
the parties at the ;time it was entered 
into. It is, therefore, clear that the provi¬ 
sions of the section have no application 
to the facts of the present case. 

The learned vakil for the appellants 
relies upon the judgment in Dayahhai 
Tribhovandas Panachand 

(l) which no doubt lays down that ad¬ 
vances made in pursuance of a badni 
transaction cannot reooveired by a 
suit. But a contrary view bas been taken 

Id [1895] 9 358. ' ^ 
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by a Division Bench of the Punjab Chief 
Court in Gamjci Ram v. Baldexca (2), and 
after considering the matter carefully we 
are not prepared to dissent from the rule 
laid down by the Punjab Chief Court. It 
seems to us that the Bombay Court con¬ 
fined its attention to the provisions of 
S. 65 of the Indian Contract Act and did 
not consider the effect of S. 81 of the 
Indian Trusts Act on cases of this kind. 
That section provides that where the 
owner of property transfers it to another 
for an illegal purpose and such purpose 
is not carried into execution, or the 
transferrer is not as guilty as the trans¬ 
feree, or the effect of permitting the 
transferee to retain the property might 
be to defeat the provisions of any laW', 
the transferee must hold the property for 
the benefit of the transferrer. 

The principle of this section was given 
effect to by the Division Bench in Ganga 
Ram V. Baldewa (2), and it was held that 
as long as an unlawful or void agreement 
Iremains unperformed, any money paid 
under it may be recovered back as re¬ 
ceived to the use of the person who so 
l)aid it. The judgment has been followed 
'by the District Judge and we are not 
preimred to hold that the rule laid down 
therein is incoiTect. We accordingly dis¬ 
miss the appeal with costs. 

Appeal dismissed, 

(2) C1882] 104 P. R, 1882. 
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Le Rossignol, J. 

Ganpat Rai —Plaintiff—Petitioner. 

. V. 

fsihal Devi —Defendant—Respondent. 

Civil Revision No. 561 of 1923, De¬ 
cided on 21st January 1924, for revision 
of a decree of the Senior Sub-J., First 
Class, Sheikhupura, D/- 7th May 1923. 

(a) Accounts—Dealings for many years —Ar- 
pKowiedfjment by defetidant of the liability but 
failure to pay—Suit for recovery of tlie same L 
viainfatnable. 

Where a suit was brought on the strength of 
many 3 -eaTS^ dealings bet\veeti the plaintiff and 
the defendant’s deceased husband and on an 
acknowledgement of the debt by the defendant 
a= representative of her deceased husband and 
the plaintiff produced his accounts in support of 

Li= pra^'cr. 


Held : that the suit was not based merely 
upon the acknowledgment of debt by defendant 
and was therefore maintainable ; 119 P. R. 1908, 
Dfsf. 

K. J. Rustomji —for Petitioner. 

Durga Das —for Respondent. 

Judgment.— The plaintiff sued the 
defendant, a widow, as the representative 
of her deceased husband, and in his 
plaint recited that he had transactions 
for many years with the husband of the 
defendant, and that after the death of the 
original debtor the widow after consider¬ 
ation of the account struck a balance ac¬ 
knowledging her liability for the debt, 
but had hitherto failed to liquidate it. 
The trial Court dismissed the suit on two 
grounds : 

(1) That the suit was based upon the ac¬ 
knowledgment of debt which contained 
no promise to pay and was, therefore, not 
maintainable and (2) that, as a matter of . 
fact, the acknowledgment of the debt was 
not thumb marked by the defendant. 

On appeal the learned Senior Subordi 
nate Judge did not deal with the ques" 
tion of fact but dismissed the appeal 
solely on the ground that the suit bein^ 
based on a mere acknowledgment was 
not maintainable. The plaintiff has come 
to this Court in revision and, in my 
opinion, deserves to succeed. The plaint 
clearly recites that the suit is brought 
on the strength of many years dealings 
between the plaintiff and the defendant s 
deceased husband and on an acknowledg¬ 
ment of the debt by the defendant as 
representative of her deceased husband. 
Moreover the plaintiff produced his ac¬ 
counts in support of his prayer. For 
these reasons the case is readily dis¬ 
tinguishable from that reported as Bala 
Mai V. Tula Ram (l). 

I accept the petition, set aside the 
decree of the Court below and remand 
the case to it for decision on the merits. 
The costs of this hearing shall follow the 
final event of the easel 

Petition accepted. 


(1) [1908] 119 P, R. 1908, 
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IjeRossig:noe. and ■MARTiNic.vtr JJ. 
Duni Ckand Dhani Earn —Petitioners. 

V. 

Cotnmissioiier of Income-ta.t\ Punjab 
—Respondent. 

Civil Miso. No. 509 of 19^4, Decided 
on 20th Januar>' 1926, made by tlte Com¬ 
missioner of Income-Tax, Punjab, Lahore. 

I-ncomc-fax Act (1922), .Ss. 23 (>), 22 (4) and 
37 —Eottce uwier S. 28 (4) — Accounts product — 
Notice under S. 2^ (2) U p.-vseuticU before accoimts 
can be rejected — Ina>nu'-(av Officer should 2>ro- 
cecd judicUdly. 

When a retuni is furnished aud accounts ace 
put in in support of that return, the accounts 
should be hikon as the bixsis for assessment. 
Thev should not be rejected because they are 
coi*'i!livated. Strictly regxilar accounts art* not 
ah'ays available particixlady in the case of pett} 
traders who verv often have only a poor know¬ 
ledge of accounts. The production of accounts is 
a substantial compliance with the notice under 
S. 22 (4) and the assessment will be illegal if the 
a ssesse s received no opportunity under B. 23 (2) 
to appear and meet the objections to the return 
and accounts produced by him. 

The Income-tax Otlicer should always pro¬ 
ceed on judicial principles. [P. 162, C. 1, 2] 

lagan Nath Agarwal —for I*etitioners. 

O. H. Carden Noad —for Resix>ndent. 

LeRossignol, J. —This is a case 
stated and referred by the Commissioner 
of Income tax, Punjab, under Cl. (3) 
of S. 66 of the TnCOme tax Act of 1922. 
The learned Commissioner^ prefaces his 
reference with a Suggestfon that-.this 
Court has no jurisdiction to issue a 
Luandamus' in this case oh the ground 
that the Commissioner’s own order in 
review of the appellate order passed by 
his assistant was, etixially with the appel¬ 
late order of his assistant, incompetent^ j 
The learned Government Advocate states' 
that he is unable to support this conten- 
cion which obviously has no force. The 
Commissioner’s order still subsists and 
has not been set aside ; and it would be 
opposed to all ideas of congruity, legal or 
other, to hold that an order cannot be 
challenged on the ground tliat it should 
never have been-issued, 

The disputed assessment, which is 
confined to an item of R3.10,000 in res¬ 
pect of interest was in respect of the year 
1922-23. The return authorized by S. 22 
of the Act was made on the 9th Septem¬ 
ber 1922, - that showed an income 

19^L/21&22 


from interest of only Rs. 866. On the 
12th February 1923, in olxedience to an 
order issued under S. 22, Cl, (4) the 
assessec produced his accounts before the 
Assessing Officer, and on the 23rd Febru¬ 
ary received an assessment order to pay 
a tax on an income of Rs. 30»000. The 
assessec applied for cancellation of the 
assessment under S. 27, bxit the In¬ 
come-tax Officer rejected it on- tlic IBth 
April 1923 by the, follQwi^ order : 

Section 27 does npt apply tcj this 
case ; return was submitted ; accounts 
were seen. The pleas raised are 
relating to appeal.” Tlie assessee then 
appealed to the Assistant Commissioner 
who entertained the ap]jeal and 
remanded the case for fresh enquiry. 
The appeal was subsexiuently dismissed,’ 
and an ai>plication made to the Commis¬ 
sioner for review met with the same fate, 
Init on tlie merits. 

Now, the main contention on bolialf of 
the a.sses.see is that he made a return 
which was recognised as a return. Ho 
produced all the books he bad, and if the 
Income tax Officer was not prepax-ed to 
apeept bis accounts he should have acted 
in a judicial mannex*, and )>efore proceed¬ 
ing to assess by a i^ule of thumb should - 
have issued notice under S. 23 (2) to the , 
assessee to api^ear and answer the ox*iti' 
cisms directed against his rotuim and, 
accounts. 

The procedure under the Incame'^Xj 
Act.is as follows:—A x’etxix’u of income is’, 

^ • 4 • • • * 

called for from the assessee and must he 

• * 

fuimishod. If tliat retOrn is pot furnished 
the asse.ssee idaces himself at the mercy . 
of the Ipcome-tax Officer who shall then 
make the assessment to the best of hi^ 
judgment, and the assessee will liave no 
I'ight of api>eal. , 

If a return is made-, it is oi^en to the; 
Assessing Officer to accept it and to base , 
the assessment ontil'ely upon it. If he, 
is not prei)ai*etl to accept it fortlxwith, he 
xnay issue notice to the assessee to ai)peai’. 
before him and justify his x*etux*n by his ; 
accounts. If the assessee^ althoxiglx he; 
has furnished the return, fails to produce 
bis accounts in supxxport of that return, 
he is ixlaccd in the Same position as if he 
had made no retux*n at all. If, however, 
he has made a return and has produced., 
his accounts in obedience to an order 
under S. * 22 (4), the Income-tax 

Officer is. not justi^ed in rejecting the 

retni^n jibe and . asspQsing^ 
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on a rule of thumb until he has given 
notice to the assessee under S. 23 (2) of 

the Act to appear before him and justify 

his return. 

In this case no such notice was issued 
to the assessee. The Income-tax Officer 
rejected his accounts which had been 
produced in compliance with a notice 
under S. 22 (4) and proceeded forthwith 
to make the assessment to the best of his 
judgment. In this connexion we should 
like to draw the attention of the learned 
Commissioner to the great laxity which 
prevails in the office of the Income-tax 
Officer in the matter of the issue of 
notices. Probably, with the object of 
avoiding the multiplicity''of notice forms, 
a form is used which may be a notice 
either under S. 22 (4) or under S. 23 (2). 
If the notice is under S. 22 (4) certain 
erasures are necessary before the notice 
issues. If the notice is one under b. 23 
( 2 ) other portions of the notice must be 
erased. We find, however, that notices 
issue without any reasures, so that it is 
not possible for the assessee to know 
whether he is being summoned under 
S. 22 (4) or S. 23 (2). S. 37 of the Act 
indicates that the procedure of Income- 
tax Officers is of a judieral nature, and in 
making his assessment the Income-tax 
Officer should proceed on judicial prin¬ 
ciples. If evidence is produced by the 
assessee in support of his return it should 
be accepted unless it is rebutted by other 
admissible evidence and not by mere 

Next,*S. 13 is invoked as justifying the 
assessment by the Income-tax Officer. 
That section provides that if no method 
of accounting had been regularly 
employed, or if the method employed is 
such that, in the opinion of the Income- 
tax Officer, the income, profits and gains 
cannot properly be deduced therefrom, 
then the computation shall be made upon 
such basis and in such manner as the In¬ 
come-tax Officer may determine. Now, 
the Income-tax Officer’s apjalication of 
this section was as follows : ‘As regards 
income from interest the Insi)ector*s 
estimate seems to me a little high. My 
own estimate is about Rs. 10,000.” 
We do not regard this wholly arbitrary 
assessment as one justified by S. 13 ; for 
the Income-tax Officer does not lay down 
any basis, nor does he indicate how he 
arrives at his estimate of Bs. 10,000. 
Had be found that the Sums loaned were 


a certain figure, and had he calculated a 
fiat rate upon those sums, we should have 
regarded his action as in conformity with 
the provisions of the section. But a bare 
statement that his estimate is so and so 
we regard as a mere guess without any 
obvious basis. Had the Income-tax 
Officer even said “ The income from inter¬ 
est last year was Rs. 10,000 and the 
assessee has shown me no reason for 
holding that his income from interest has 
diminished this year”-—even that would 
have shown some appreciation of the 
limitations placed upon him by S. 13. 

When a return is furnished and 
accounts are put in in support of that 
return the accounts should be taken as 
the basis for assessment. They Should 
not be rejected because they are compli¬ 
cated. Strictly regular accounts are not 
always available particularly in the case 
of petty traders who very often have 
only a poor knowlege of accounts. 

We accept the view that the produc 
tion by the petitioner of his accounts 
was a substantial compliance with 
the notice received under S. 22 (4), 
and we hold the assessment illegal inas¬ 
much as he received no opportunity under 
S. 23 ( 2 ) to appear and meet the objec¬ 
tions to the return and accounts produced 
by him. The petitioner shall receive 
costs of this reference from the res¬ 
pondent. , , 
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SHADT LAL, G. J., and liERoSSIGNOIi. J. 

Bosh an—Defendant—Appellant. 

v. 

Nigahia and others —Plaintiffs and 

Defendants—Resix)ndents. 

Letters Patent Appeal No. 17 of 1925. 
Decided on 23rd November 1925, from 
the judgment of Harrison, J., in Civil 
Appeal No. 447 of 1924 on 19th December 
1924. 

>5: Ctvtl P. C., S. 11, ExpL ^—Defendant in 
possession must resist claim on all possible groz$nas. 

a defendant in possession is bound to resist 
a claim on all grounds that it is possible for 
him on his knowledge at the time to bring for¬ 
ward : 11 M .J. A. 50. Foil. [P. 163, O. IJ 

Muhammad Tufail —for Appellant. 

Dev Baj Saiohney —for Respondents. 

LeRossignol, J.— Nigahia, Roshan and 
Jtoi were’cosharors* in a piece of land* 


1926 Gujar Khan v. 

but Jani’s share was already mortgaged 
to Nigahia when Jani contracted to sell 
his evjuity of redemption to both 
Boshan and Nigahia for Rs. 700. The 
transaction, however, fell through and 
subsequently Jani sold the equity of 
redemption of his share to Roshan alone. 
Boshan then sued Nigahia and Jani for 
redemption and obtained a decree on 
payment of Bs. 300. In that suit Nigahia 
did not plead that one half of Jani’s 
share had been sold to him, but conten* 
ded merely on the footing of the mort¬ 
gage that over Rs. 600 were due to him. 
Then Nigahia brought the suit out of 
which the present appeal arises for 
possession of one half of Jani’s share on 
t^he gi'ound that it had been sold to 
him. 

The District Court and the trial Court 
dismissed the suit, holding that the 
matter was res judicata ; but the learned 
Judge in Single Bench has held that 
the matter is not res judicata, inas¬ 
much as “ Nigahia could not have plea¬ 
ded in the redemption suit that he hoped 
in time to assert his rights and become 
owner by purchase of one half of Jani’s 
•share.” From that judgment the present 
Letters Patent appeal has been preferred 
end we consider that it must succeed. 

The present suit is not a suit for 
specific performance of the alleged con¬ 
tract of sale. The facts now alleged by 
Nigahia are the same facts as existed 
at the time of the redemption suit and 
what he now pleads is a completed sale. 
At the time of the redemption suit be 
was in possession of the land and had 
he alleged and proved in that suit what 
he must prove in this suit, in order to 
succeed, Boshan’s suit for possession of 
one half of Jani’s share would have fai¬ 
led. The rule laid down in Srimat Rajah 
Moottoo Vijaya v. Katama Naichair (l), 
is defendant being in possession is bound 
to resist a claim on all grounds that it 
is possible for him on his knowledge at 
the time to bring forward. Now at the 
time of Boshan’s suit Nigahia, on his 
present pleas, was in possession and the 
owner of one half of Jani's share. He 
d^ not plead that in respect of that 
half share his mortgage charge had 
merged into a sale. On the contrary be 
accepted the contest on the footing of 
the mortgage and claimed merely that 

"ll)[1866} 11 M.L A. S0=10 W. R. l.=2 8ar. 

w. O.). “ 


GhulamKhan Lahore 163 

before ouster he was entitled to Rs. 516 
which included a sum representing the 
improvements which he alleged he liaJ 
efifected in the land. 

For the foregoing reasons we accept 
the appeal and dismiss the suit with costs 
throughout. 

Appeal accepted. 

% ^ 
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Scott-Smith and Pfordb, JJ. 

Gitjar Khan —Defendant — Appellant. 

v. 

Ghiclam Khan — Plaintitt — Respon¬ 
dent. 

Second Appeal No. 2043 of 1924, De¬ 
cided on 24th April 1925. again-.t the do- 
cree of the Dist. J„ Attock, at Oaiupbell- 
pur, D/- 2Uh June 1921. 

(а) Custovt {Punjab)—ChumJairand custom, 
may prevail tn one family but not In anoduir. 

The chundswand custom frequently prevails iu 
one family of a tribe while it does not prevail in 
another family of the same tribe. [P, IGI, C, 2) 

(б) Custom (Punjab) — Special castom 1$ 
establlsJied though the ba'ance of evidence very 
slightly inclines in favour of person altegUig. 

A special custom cainot be hold to be e^sfcab- 
lished merely because the balance of ovidonce In¬ 
clines very slightly iu favour of the person alleg¬ 
ing its existence. [P. 161, C. 2] 

(c) Custom (Punjab) — Succession— Property 
dlstrl'mted according to the ride of pagwaiul— 
Burden of proving that it Is governed by chufida- 
wand ts on the person so alleging. 

Where iu cases of collateral miccossion arising 
in the Punjab, the decision of which is governed 
by custom, and in which a portion of tho property 
of a common ancestor of the deceased and of the 
claimants is in dispute it appears that the property 
of the common ancestor was distributed according 
to the rule of pagwand ; the burden of proving- 
that the whole blood excludes tho half blood in 
succession lies upon the person alleging its exis¬ 
tence ; 4 P. i?, 1891 (P. B.)y Poll. 

tP. 164, C. 2, P. 165. C. IJ 

M. S. Bhagal —for Appellant. 

Shuja-iid-Din for Abdul Qadir — for 

Respondent. 

Judgment.— Bahadur Khan, a Ferozal 
Khattar of Thatti Gujran in ytho Fateh 
Jang Tehsil of the Attock District, died 
leaving three sons, Ghulam. Khan and’Ali 
Khan by one wife and Gujar* Khan by tha 
other. His land was mutated in f&vow 
of his three sons in equal shares. Subse* 
quently Ali Khan died and his widow re¬ 
married. Mutation of Ali Khan’s shara 
was efifected by the revenue authorities- 
in the names of Ghulana KhAn arid' GujAc 
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Khau eiiually. The suit out of wliich 
the present second appeal arises was 
brought by Ghulam Khan, who contended 
that under the rule of chandawand muta¬ 
tion of his uterine brother’s share should 
have been eH’ected in his favour alone and 
that his brother of the half blood had no 
right to share in it. The Courts below 
have decided in favour of the plaintiff 
and decreed bis claim. Gujar Khan has 
filed a second appeal to this Court on a 
certificate granted by the District Judge. 

Now it is clear from the above that 
when Bahadur Khan died succession of 
his sons to his laud was according to the 
rule of [lagwand and the question is 
whether the plaintiff has proved the 
special custom set up by Him, namely» 
that succession subsequently among the 
sous of Bahadur Khan is accoiding to the 
rule of chundawand. In the Customary 
Daw of Attock District by Mr. Kitchin 
the answer to Question No. 'J. is that the 
pagwand custom is almost universally 
prevalent m the district. The fiist piece 
of evidence relied upon by the plaintiff 
was the iqrarnama chakwar of the ilaqa 
Khatran prepared at the First Regular 
.settlement in 1862. The answer given 
here was in favour of the defendant’s con¬ 
tention and against the special custom set 
up by the plaintiff", and the answer was 
-supported by a specific instance ; hut three 
lainbardars gave a contraiy opinion. The 
entry in this document, therefore, is 
partly la favour of the appellant and 
partly in favour of the respondent. The 
next piece of evidence relied upon by the 
plaintiff was a judgment by Mr. Marti- , 
neau. Divisional Judge, Rawalpindi, dated 
26th May 1913, in the case of \V arts A7ia» 
V. Sher Mohamjned Khan and others, . 
in which the custom set up by the plain¬ 
tiff was found 'to obtain. Mr. Bhagat 
objects to this decision on the ground 
that it was an obiter dictum. In that 
ca^e the first issue was whether the ali¬ 
enor had power to alienate his property 
without necessity, and it was found that 
he had such a power. Under* these cir: 
cumstances the finding on the second 
issue, uamely, that the whole blood ex¬ 
cluded tlie half blood, was unnecessaiT. 
but ail the same it is a piece of evidence 
in support of the custom put forward by 
the plaintiff. There, as here, the parties 
were Ferozal Khattars. but they were 
livine in a different district and we can- 
' (1)' tX891] 4 P.R. 1891 (F.B.). 
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not think that this instance is of much 
use for the purpose of proving that a 
similar custom pxevails in a village in the 
Fateh Jang Tehsil of the Attock District 
even though this tehsil formed a part of 
the old Rawalpindi District. The chunda* 
wand custom is one which frequently pre¬ 
vails in one family of a tribe and does not 
prevail in another family of the same 
tribe. Plaintiff' also relied upon a muta¬ 
tion from village Karala, dated the 4th of 
March 1916, which is an exact instance of 
the rule set up by him. This instance is 
not of very much importance as the ques¬ 
tion of succession was subsequently made 
the subject of a suit which was under 
appeal when the present case was decided 
by the District Judge. Counsel are unable 
to inform us whether the suit has been 
finally decided yet or not. There is also 
on the record a copy of the judgment of 
Khan Bahadur Abdul Ghafur Khan, Dis¬ 
trict Judge of Attock, in which the custom 
set up by the plaintiff' was found to pre¬ 
vail in another family of the same 
tribe as t!iat to whicli the parties belong¬ 
ed. 

The learned District Judge considered 
that the balance of evidence in the pre¬ 
sent case inclined, though very slightl>% 
in the plaintiff's favour and he laid special 
stress on Mr. Martineau’s judgment. In 
our opinion Mr. Martineau’s decision ‘ 
helps the plaintiff very little and we do 
not consider that a special custom can be 
held to be established merely because the 
balance of evidence inclines very slightly ^ 
in favour of the person alleging its exis¬ 
tence. ‘ , 

4 I 

In Gholuni Mnhammad v. IMuhanimad 
IJalhsh (1) it was held that incases of 
collateral succession arising in the Punjab 
of which the decision is governed by 
custom, and in which a portion of the 
property of a common ancestor of the de- . 
ceased arid of the claimants is in dispute, . 
when it appears : (a) that the property of 
the common ancestor was distributed 
according to the rule of chundawand ; , 
or (b) that the property of the common 
ancestor was distributed according to the 
rule of pagwand : the Court may presume, 
until the contrary is proved, in case (a) 
that the whole blood excludes the half 
blood ; and in case (b) that the whole 
blood and half blood succeed together. 

4 

Following this it is ejear that in the 
present case the burden of proving, that- 
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tho whole blood excludes the half blood 
in succession to the shave of Ali Khan lay 
upon Mie plaintiff and, in our opinion, he 
'has quite failed to discharge it. NVe, 
therefore, accept the api)eal, and, setting 
Aside the order of the lower Courts 
■dismiss the suit with costs in all 
Courts. 

Appeal accepted. 
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Martineac and-Jai Lae, JJ. 
~Nand A';s^! 07-6—Plaintiff—Appellant. 


anothet —Defen- 


V. 

Sultan Singh and 
dants—Respondents. 

- First Appeal No. 2567 of 1916, Decided 
on *^Oth October 1925, from the decree of 
the Senior Sub-J., Delhi. D/- :30th May 
1916. 

(a) Civil P. C.s S. Al^ApfiUcahinty—Portions 
iudgvient‘ih!htor suing to avoid execiU^n sale 
■to deJecdiolAcr aiul oj decree-hold<^ suing Jor 
jpossc’^ston of property pun^a^ed ui execution, 

differ. . 

* The position of a iudgment-debtor who brings 
a suit contesting an execution sale to the decree- 
.holder differs as regards the 

S 47. from the position of a decree-holder who 

sues for tho possession of the Pg>Pe^ty and^Sl 
purchased In execution : 8 J , A. 

All. 82 (F. B.), Blst. tP 1C5 O 2] 

ib) Civil P. C., O. 21, R. 92 (3 )—confirmed 
JSudgme^it-dehtor -cannot affeneards sue gues^ 

sfioning sale. ^ • j * 

After exeoutio.. sale is omfinued, a JUfsment- 
debtor cannot sue for a declaration that he 
the o*nerof a particular share of the 


property. ... , . 

(e) CMl P. c., S. 47-SnEt a,ked in ap^al to 

be treated ns application muler h. 4 1 —Platnl no, 
%-ciluA to cxecniina Couet-Peaycr lea, not 

Whfre a suit was asked, in ap^al to 

treated as an application under 

Hdd • that as the plai nt» had not been 

presented to the eluting Coxut^ the request 

Should not be granted. [P 165 C 2, P IGG O IJ 

Me S. Bhagat'—iov Appellant. 

Sardha Bavi and Jagan 
Bhandari—iov Respondents. 

MArtineau, J.—One Shafkat UUab 
mortgaSrhis Rs- 0-3-9-1/2 share in 

“rtain shops to the defendants who in 
1914 obtained a decree m the Court of 
the District Judge of Delhi for sale on 
tSe mortgage. The property was 
sold io execution and purebred by 
±he defendants tbemselves witb. tbe 


[P 1G5 C 2] 


Nath 


permission of the Court. Tho s<alo 
oontirmed and formal possession was 
delivered to the defendants. The pres¬ 
ent plaintiff', Nand Kishore was a party 
to the suit brought on tlie mortgage and 
was one of the judgment-debtors, but 
the application for execution was made 
against Shafkat Ullah only and it was 
only his share which purported to be 
sold. The plaintiff alleges that lie had 
purchased a Re. 0-3-4 share in tho 
property from Shafkat Ullah in 1912, 
that after - that only a Re 0*0-5"l/2 
share remained with Shafkat Ullah ; and 
that the sale of a share in excess thereof 
in the execution proceedings was invalid ; 
and lie asks for a declaration that he is 
the owner of a Re. 0*3-4 shave- The 
suit has been dismissed as barred by 
S. 47 of the Civil Procedure Code and 
the plaintiff appeals. 

Reliance is placed for the appellant on 
Choiha Ram v. Karmon Bat (1), which 
followed Bhagwati v. Banwari Lai (2). 
In those cases it was held that a decree- 
holder who purchases at an 'auction salo 
with the permission of the executing 
Court occupies the same position as any 
other auction-purchaser ; that a question 
arising between him and tlie judgment- 
debtor, whose property has been sold, as 
to the possession thereof after the 
confirmation of the sale, is not a question 
relating to the execution, discharge, or 
satisfaction of the decree ; and that the 
decree-holder is not precluded by tho 
provisions of S. 47 of the .Civil Procedure 
Code from bringing a separate suit to 
recover possession of the property 
purchased by him. It is to be observed 
that those were cases in which the 
plaintiff* was seeking to obtain possession 
-of the property on the strength of the 
sale, which had taken place in his favour,, 
and are therefore not applicable to the 
present case, in which the plaintiff is 
seeking to avoid the sale, which he 
contends, was invalid. Further, whether 
or not S. 47 of the Civil Procedure Code 
applies, we are of opinion that, tlie sale 
having been confirmed and become 
absolute, the present suit, in which tho 
plaintiff is virtually seeking to have the 
sale set aside, is baared by O. 2i, 
R. 92 (3). 

The appellant has also asked, that if 
the suit does not lie bis plaint may he 

* (1) 11916 8 P. R. 1918. 

(2) [1908J AU. 82=6 A. Lu J. 71 (P B.). 
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treated as an application under S. 47 ; 
but we are not prepared to grant this 
request, seeing that the plaint was not 
presented to the executing Coui't. which 
was the Court of the District Judge, 
but to the Court of a Subordinate 
Judge. 

\Ye accordingly dismiss the appeal with 
costs. 

Appeal dismissed, 
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Shadi Lal, G. 

Emperor 

V. 

Piara Singh —Accused. 

Criminal Revision No. 1127 of 1926, 
Decided on 9th December 1925, from the 

J., Sialkot, D/- 23rd June 1925. 

(o) Punjab Excise Act (J o/1914), S. 61 (1)— 
OJ fence under — Punishme^it must be deterrent. 

In aivarding punishment for an offence under 
the Excise Act the Courts must ahvays bear in 
mind that illicit distillation implies a good deal 
of preparation, and results not only in the loss of 
oxcisd revenue, but also in drunkenness. The 
offence also often escapes detection and it is neces- 
■saiy to impose a sentence which would have a 
detorreiit effect: 19 P. R. (Cr.) 1916, Foil. 

. . ^ [P 167 C 1] 

{b) Criminal P. C., S. 562— Offe^ice implying 
previous preparation and often escaping detection 
—562 cannot be invoiced. 

Section 562 cannot be reasonably invoked by a 
person convicted of an offence which not only 
implies previous preparation but often escapes 
detection. It cannot bo ui^ed on behalf of such a 
convict that he had succumbed to a sudden 
tempatation and that the Court should therefore 
ckeroise its discretion under the aforesaid section 
In his favour and give him another chance. 

CP 167 C 1] 

Case reported by the Sessions Judge, 
Sialkot, under Criminal P. C., S. 438, re¬ 
commending enhancement of the sen* 
■tence imposed by the trial Magistrate. 

In the course of his report th^ learned 
Sessions Judge remarked asiollows : 

In support of the contention that the 
-accused has been given a very lenient 
eentenco the Public Prosecutor cites 
19 P. R. Criminal 1916 {.Emperor v. 
Sajan Singh) which lays down that de¬ 
terrent sentence in such cases where the 
offence of manufacturing illicit liquor has 
been made out is absolutely necessary and 
that the principle of first offence has no 
application to such cases because when 
a man is caught manufacturing illicit 
liquor he has probably done it at least a 
dozen times before undeteoted. 


192S 

The circumstances of the case, reported 
on page 282 of 17 Criminal Eaw Journal 
Reports as {Lehna Singh v. Emperor)' 
were peculiar. The petitioner was there- 
an old man of 65 or 70 and it was found 
that the accused in that case was keeping, 
the mat of lahan not for his own use but 
on behalf of another. Here the accused 
is a young man of about 19 years of age 
in appearance, though he mentions it to 
be 15 or 16, and he was caught manufac** 
turing illicit liquor on the spot red-handed.. 
Therefore the sentence of fine in his case 
seems inadequate. The ruling Lehna 
Singh v. Emperor is dated the 21st Janu* 
ary 1916, while the ruling Emperor v. 
Sajan Singh is dated the 3rd April 1916.. 

So it is desirable that the latter ruling be 
followed. There is another ruling of the 
Lahore High Court reported as Emperor 
V. Budha (1). It is dated the 7th Janu*- 
ary 1921 and therefore more recent.. 
Herein it was held that- to award any 
period of imprisonment was not necessai*y 
and the fine was enhanced from Rs. 30 or 
Rs. 65 to Rs. 200 in the case of each ac* 
oused. But in that case only 14 seers- • 
8 chhataks of lahan was found in posses* 
sion of the accused. Here a large quan¬ 
tity of lahan has been discovered ; there** 
fore, the sentence of fine is not adequate. 

I recommend an enhancement of sentence 
in the present case and submit the record 
on the revision side to the High Court. 

Gohind Ram Khanna —for the Crown^ 

Mohsin Shah —for Accused. 

Order of the High Court. 

Shadi Lal, C. J .—There is ample evi* 
dence on the record to prove the fact that 
on the night between the 14th and 15th 
of February 1925, the accused Piara Singh 
was distilling illicit liquor in his field ; 
and it is common ground that a distilling 
apparatus, a large quantity of lahan and 
two bottles containing illicit liquor were 
recovered from the field. The Courts 
below have concurred in holding that 
Piara Singh is guilty of an offence des¬ 
cribed in Cl. (a) of S. 61, sub-S. (l) of the 
Punjab Excise Act I of 1914 ; and I have 
no hesitation in endorsing their conclu¬ 
sion. 

The trial Magistrate has sentenced the 
convict to a fine of Rs. 200, but the 
learned Sessions Judge considers the sen¬ 
tence to be inadequate and has submitted 

(1) [1921] 22 Cr. L. J. 256. j 
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the record to this Gotirt under S. 438. 
Criminal P, O., with a recommendation 
that the sentence be enhanced. In 
awarding punishment for an offence under 
the Excise Act the Courts must always 
bear in mind that illicit distillation im* 
plies a good deal of preparation and re* 
3 ults. not only in the loss of excise reve" 
nue, but also in drunkeness. Judicial ex¬ 
perience also shows that the offence often 
escapes detection, and, as laid down in 
Crown V. Sujan Singh (2), it is necessary 
ft) impose a sentence which would have 
a deterrent effect. That this was the 
intention of the Legislature is clear from 
the fact that the maximum term of im¬ 
prisonment for manufacturing illicit liquor 
was raised in 1914 from four months to 
one year,, and has recently been further 
enhanced to two years : vide S. 2 of the 
Punjab Excise (Amendment) Act II of 
1925 

In view of the large profits derived 
from illicit distillation and the fact that 
the crime is not always detected, I do 
not think that the sentence of a mere fine 
can have any deterrent effect, ^or do I 
consider that the prinoiiile embodied in 
S. 562, Criminal P, O.. which, as amended 
by Act 18 of 1923. applies, not only to 
persons who are c mvicted of an of^nce 
punishable under the Indian Penal^Gode, 
but also to those who are found guilty of 
an offence punishable under a special or 
a local Act, can be reasonably invoked 
by a person convicted of an offence like 
the present which, as I have already 
observed, not only implies previous pre¬ 
paration but often escapes detection. It 
cannot be urged on behalf of such a 
vict that he had succumbed to a sudden 
temptation and that the Court should 
therefore exercise its discretion under the 
aforesaid section in his favour and give 

him another chance. ^ . 

Having regard to the principles enun¬ 
ciated above. I am of that the 

sentence awarded by the Magistrate is 
manifestly inadequate. While dismissing 
the application for revision preferred by 
the convict I accept the recommendation 
made by the learned Sessions Judge so far 
as to impose upon the convict a sen^noe 
of rigorous imprisonment for 6 months in 
addition to the fine inflicted by the 
Magistrate. 


(2) lX9iel 19 P. R- 
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Shadi Lal, C. J., and LeRossignol. J, 

Sunder Singh and othe7’s —Plaintiffs—* 
Appellants. 

v. 

Ram iJath and another —Defendants— 
Respondents. 

Letters Patent Apj^eal No. 174 of 1924, 
Decided on 12th November 1925, from 
the judgment of Scott-Smith, J., D/- 28th 
May 1924. 

(а) Transfer of Property Act, S. 63— Payment 
of debts takes precedence over right of ma{n» 
tenance, 

A Hindu made a gift of the whole of his 
immovable property to his wife and infant son. 
Three years later he was declared an insolvent. 

Held : under his personal law the donor is 
bound to maintain his iofant son and wife ; but 
that obligation is a personal obligation and th^ 
payment of debts take precedence over a right of 
maintenance. The last clause of S. 53 of the Act 
refers ouly to a transferee for value who has 
acted in good faith, and if good faith has not 
been established the transaction will be vitiated 
although the transfer'may be one for value and 
not a gratuitous one. [P 163 G 1] 

(б) Civil P. C., O. 22, 2 —Suit by creditor 
to set aside fraudulent transfer by debtor—Some 
parties {creditors) dying—Legal representative 
not st*bs tituted In time — Suit does not abate* 

One creditor alone can maintain a suit on 
behalf of all for setting aside as ^fraudulent a 
transfer by the debtor. Hence the death of 
some of the cr^itors who were parties originally 
to such a s«iit does not cause an appeal therein 
to abate though legal representatives are not 
substituted in time. [P 168 C IJ 

Fakir Chand —for Appellants. 

Badri Das —for Resi)ondents. 

4 

LeRossignol, J. —In May 1915 Labhu 
Ram gifted in favour of his wife and his 
infant son a shop a* d land, apparently 
the whole of his immovable property. 
In 1918 he applied to be adjudicated an 
insolvent and was so adjudicated in March 
1919, whereupon certain of his creditors 
instituted the suit out of which this 
appeal arises to avoid the aforesaid gift 
on the ground that it was a fraudulent 
transaction made for the purpose of 
defeating the alienors creditors at a 
time when he was financially em¬ 
barrassed. 

The trial Court and the first appellate 
Court decreed for the creditors on the 
finding that at the time of making the 
gift the donor was unable to pay his debts 
and the transaction was carried out in 
fraud of his creditors and with the 
intention of concealing his property. 
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On second appeal to this Court the 
Single Bench came to the conclusion that 
'** the real object of the gift was to make 
- provision for the maintenance of Labhu 
Barn’s wife and son, his own financial 
condition at the time being embar* 
rassed.” “ Theie is no suggestion that 
if there was any fraudulent intention on 
the part of the donor, his wife was 
privy thereto,” and it upheld the gift. 
Before this Bench it is contended on 
behalf of the creditors tliat the finding 
that the transaction was a fraudulent 
one was a question of fact which could 
not he impeached in second appeal, and 
that in any case the transaction was a 
, gratuitous one, and any claim by the 
donees in respect of maintenance must 
be i)ostponed to the claims of the donor’s 
legitimate creditors. On behalf of the 
respondents it is contended that the gift 
was not gratuitous, inasmuch as the 
donor was under a legal obligation to 
maintain his wife and infant son. 

Our finding is that the transaction was 

1 11 early fraudulent. No doubt under his 
personal law the donor is bound to 
maintain his infant son and wife, but 
that obligatioD is a personal obligation 
j.nd the i>ayment of debts takes prece- 
:lence over a right of maintenance. The 
last clause of S. 53 of tlm Transfer of 
Property Act refers only to a transferee 
for value who has acted in good faith, 
and in this case good faith has not been 
established. 

We agree that the transfer was fraudu¬ 
lent, and accepting the ai>peal we decree 
: for the plaintiff’s with costs throughout. 
For the respondents a preliminary 
objection was raised that three of the 
parties to the suit die<l long ago and 
their representatives had not been 
brought on the record. Of these persons 
one was a plaintiff and two were defen¬ 
dants (creditors), but the appeal has not 
abated for that reason*: for one creditor 
alone could have maintained this suit on 
• behalf of all. We overrule the prelimi" 
nary objection. 

App-^al accepte'h 

r 


f . 
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Broadway and Zafau Adi, JJ. 

Ishar Das-Dharavickand — In the 
matter of. 

Misc. Civil Case No. 655 of 1923, 
Decided on 20th January 192‘^ under 
S. 66 (3) of the Income Tax Act 11 of 1922. 

(a) Incoi}tc Tax Acf- fH 0/192^), • 9 —hoss 
caused by standing surety to another firm is not 
loss btishiess. 

Loss iucurred by a firm in standing surety to 
another firm is not loss in the course of the biAi- 
ness and so cannot be deducted from the total 
assessable income for income-tar. [P 169, O 1. 2] 

(b) Inconu’ Tar Act (11 o/1922). 5. 66 (2) uju/ 
'( 8 ) —Application should state all qkestlmis of le^o 

desired by the petitioner to he rhferredr'-Out of 
several 2 >olnts. if point 07ily ^.s referred by Com¬ 
missioner, objectlon cannot be taken. 

The application under S. 66 (2) to the Conlmj^- 
sioner should state the questions of law which the 
petitioner desires to be referred to the-High Court 
and the Commissioner should also specify the 
question or questions of law which the applicant 
considers ought to have been referred to the High 
Court by the Commissioner. If the Commissioner 
coniines hi> reference to one point out of several 
points, objection cannot be taken to his action. 

IP 169. O 2; P 170 C IJ 

Badri Das R, B ,—for Petitioners. 

Dalip Sinffh —for Eespondeut. 

Broadway. J.—A joint Hindu family 
carrying on business under the style of 
Ishar Das-Dharam Chand in Amritsar 
and elsewhere, was assessed to income-tax 
by the Income Tax Officer on the 25th of 
March 1923. It was found, after what 
appears to have been a very full enquiry, 

■ that the income of this business, liable to 
taxation, amounted to over a lac. The 
assessee then undertook to pay ta.x on a 
round sum of one lac. This offer was 
accepted by the Income Tax Officer and 
the assessment was made accordingly. 
The firm then i^etitioned the Assistant 
Conunissloner of Income Tax. The Assis¬ 
tant Commissioner, after going thoroughly 
into the points raised, upheld the assess¬ 
ment of the Income Tax Officer. There¬ 
upon ^tessrs. Ishar Das-Dharam Chand 
moved the Income Tax Commissioner 
under S. 66 (2) of the Income Tax Act 
and raised the following points : 

(1) That the rejection of the statement 
of accounts submitted by the petitioner is 
opposed to law. 

(2) That the assessing authorities were 

not justified in applyiug a flat rate of 
5 per cent, to determine the assessable in¬ 
come. — -: 

(3) That the refuShl tG allow a loss of 
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■ Rs. 135,000 incurred in Bombay as a busi¬ 
ness dedaotion was illegal. 

(4) That the petitioners being members 
ot an undivided family were entitled to a 
reduction ‘of Rs. 75,000 for purjioses of 
*euper”tax. It was asked that these ques¬ 
tions of law be refei*red to the High 
Court. The Income Tax Commissioner 
-allowed the prayer as to the reduction of 
Rs. 74,000, for purposes of super-tax, but 
’ ' declined to refer the. case to this Court 
’on the ground that no questions of law 
were involved. 

The petitioners then came up to this 
Court under S. 66' (3) of the Income Tax 
• J\ct and asked this Court to take the action 
provided for by that sub-section in con¬ 
nexion with the deduction of Rs. 25,000 
' referred to in the third ground mentioned 
above. This Court not being satisfied 
with the correctness of the Commissioner s 
decision required him to state the case 
and to refer it. The Income Tax Com¬ 
missioner thereupon stated the case. He 
pointed out that the direction of this 
Court did not confine the statement of 
the case to the only point raised before 
the Court and, therefore, he stated the 
case relating to the three i>oints, Nos. 1, 

■ 2 and 3, raised hefoi’e him; Before us 
the case has been argued on behalf of the 
jietitioners by Mr. Badri Das, while the 
learned (government Advocate has ad¬ 
dressed us on behalf of the Commis¬ 
sioner. 

Mr. Badri Das has addressed us on two 
points only. He has urged : (l) that the 
application of a fiat rate was without any 
material on the record and was, therefore, 
erroneous and illegal ; and (2) that a sum 
ef Rs. 25,000'should have been deducted 
from the total income and treated as 
a loss. The second iioint is the point 
which was taken in the petition to this 

Court. , , 

It appears that the petitioners have got 

a branch of their business at Bombay. 

’I'here they stood surety for another firm. 

' That fii*m became insolvent v?ith the 

result that the petitioners had to pay the 

sum of Rs. 25,000. It has been held by 

■ the Income Tax Officer that the loan for 

which the petitioners stood surety had 

nothing whatever to do %vith the ^ti- 

tioners- business. Tlie petitioners stojd 

surety in order to do friends of theirs a 

kindriess. It is unfortunate that they 

Jiave been called upon to pay “P ^ 

cfriedds ihamucb as^ this standing of 


surety was not in the course of the peti¬ 
tioners’ business, it cannot be said that 
the loss was incurred in connexion with 
the petitioners’ business. The refusal to 
allow this amount to he deducted from 
the total assessable income was, therefore, 
perfectly correct. 

As to the first point the learned Govern¬ 
ment Advocate urged : fir.stly, that inas¬ 
much as the only point raised before this 
Court by the petitioners was that relating 
to the deduction of Rs. 25,000 the state¬ 
ment of the case in so far as it related to 
any other points was unnecessary. In the 
alternative he contended that the decision 
on that point was one of fact and that the 
application of a fiat rate was justified. 
The language of S. 66 (3) is wide and it is 
not easy to say whether it was the in¬ 
tention of the Liegislature that this Court 
should confine itself to the points raised 
before it, or whether the raising of one 
point in the application to the Court 
would necessitate the statement of all the 
points raised before the Commissioner 
although not pressed in the application to 
this Court. Under S, 66 (3) an ^^assessee 
may apply to the Commissionor requir¬ 
ing him to refer to the High Court any 
question of law arising otit of such order, 
and the Commissioner shall, within one 
month of the receipt of such application, 
draw up a statement of the case and refer 
it with his own opinion thereon to the 
High Gom-b." If the Gommidsioher refuses 
to do this on the grovind that no question 
of law arises the assessee may under S. 66 
(3) apply to the High Court and the High 
Court, if it is not satisfied of the correct¬ 
ness of the Commissioner’s decision, may 
require the Commissioner to state the case 
and to refer it, and. on receipt of any such 
requisition, the Commissioner shall state 
and refer the case accordingly. 

It seems to me that the application 
. under S. 66 (2) to tlie Commissioner should 
state the questions of law which the 
petitioner desires to be referred to the 
High Court and I am also inclined to the 
view that the application under S, 66 (3) 
should also sjiecify the question or ques¬ 
tions of law which the applicant consi¬ 
ders ought to have been referred to the 
High Court by the Commissioner. In the 
present case three jxiints were taken 
before the Commissioner in the applica¬ 
tion under S. 66 (2). One question alone 
was raised in the application to this Court 
-under^66(3). and it seems to me that 
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had the Commissioner confined his refe" 
rence to the point raised before this Court 
objection could not have been taken to his 
action. As he has, however, stated the 
case on the other question I think it 
necessary to dispose of it. 

In this connexion an examination of 
the proceedings shows that the enquiry 
was not a cursory or a summary one. The 
Income Tax Officer called for the accounts 
and after an examination of them, as well 
as of an auditor’s report based on them 
came to the conclusion that they were 
not reliable. This undoubtedly is a pure 
question of fact. The Income Tax Officer 
then after a consideration of the dealings 
accepted the turnover as shown by the 
petitioners and came to the conclusion 
that a flat rate of 5 per cent, was a 
reasonable amount to fix. His finding 
that a profit had been made is also a 
question of fact and the assessment based 
on a 5 per cent, flat rate cannot be regarded 
as unreasonable. Further, in the present 
case it will be seen that the petitioners 
themselves offered to pay on one lac, and 
I would, therefore, hold that the con¬ 
clusions arrived at by the Income Tax 
Officer are correct and would dismiss the 
application with costs. 

Zafar Ali, J, —I'concur. 

Application dismissed. 
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Zapfab Alii AND Addison, JJ. 
Rang Ilahi —^Defendant—Appellant. 



Mahhuh Ilahi another —Plaintiffs— 

Respondents. 

First Appeal No. 1302 of 1921, Decided 
on 19th November 1925, from the decree 
of the Senior Sub-J., Jhang, D/- 4th Feb¬ 
ruary 1921. 

ii? Muhammadan Law—Mlntyr — Alienation of 
minor*sproperty by his mother is void—But alienee 
must be compensated for benefit done to mtnor*s 
e state—Specific Bel. Act, S. 41. 


A Muhammadan mother has no power to 
alienate the property of her minor son. Such 
alienation is void ab initio and the alienee’s posi¬ 
tion is no better than that of a trespasser : [45 Cal, 
' 878. Foil’. ] The minor is, therefore, entitled to 
recover possession of the property ; but in setting 
aside the alienation the Court may, under S. 41 of 
the Specific Relief Act make it a condition that 
the minor should refund the amount hy-whioh 
bis estate and himself were benefited ; 30 Cal. 639 
(P. C.) ; 28 Bom. 181 and A. I. B. 1926 Bom. 499, 
FoiU CP-171. 0 1 and 2] 


Fakir Chand and J. D. Kapuir^ for 
Appellant. 

Niaz Muhammad and Sheikh Muham* 
mad Monier —for ResiX)ndents, 

Zafar Ali, J.- -The property in suit* 
consisting only of certain portions of a 
house, devolved on the plaintiffs on the 
death of their father Allah Ditsa in April 
1905, when they were minors of tender 
ages. In February 1906 their mother 
raised Rs. 3,000 by mortgaging this pro¬ 
perty on their behalf to the defendant 
who is the owner of the rest of the house. 
The deed of mortgage executed by her 
was duly registered and, as stated therein, 
the term of mortgage was 60 years. The 
plaintiffs now sue to recover iwssession of 
the property stating that as their mother 
had no authority to alienate it the mort¬ 
gage was void and inoperative as against 
them. The defendant mortgagee pleaded 
that the mortgage having been made for 
the benefit of the minors was binding on 
them ; that the suit was barred by time; 
and that in addition to the mortgage 
money he was, according to the express 
terms of the mortgage, entitled to recover 
Rs. 1,100 on account of the costs of the 
improvements to the house made by him. 
The Court below came to the conclusion 
that the suit was within time and the 
mortgage was void, but that the plaintiffs 
were bound to pay the amount by which 
they were benefited. •It further found 
that out of the mortgage money Rs. 2,500 
was paid to the creditors of plaintiffs 
father who had shortly before his death 
executed a bond hypothecating certain 
house property for this amount and agree¬ 
ing to pay interest thereon ; that as the 
father died -poor and left no money the 
mother required Rs. 500 to bring up the 
plaintiffs and that Rs. 400 was payable 
to the defendant on account of imprpve- 
ments to the house. A decree for posses¬ 
sion of the house, on condition of payment 
of Rs. 3,400, was accordingly passed and 
the parties were left to bear their own 
costs. 

The defendant appeals to urge : (l) that 
the suit should have been dismissed be¬ 
cause the mother was competent by 
custom to make the alienation and also 
because it was barred by time as one of 
the plaintiffs was over 21 years of age at 
the time of the institution of the suit; 
and (2) that in any case he is entitled to 
the fall amount of the costs of 
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improyemonts. The plaintiffs have filed 
oross-objeotions against the order for pay* 
ment of Bs. 3,400. 

Counsel for the plaintiffs*respondents 
raised a preliminary objection that the 
appeal is not properly stamped. The 
value of the suit was Rs. 5,200, but the 
appeal is valued at Rs. 1,800 only. Coun¬ 
sel for the appellant states that the trial 
Court having allowed him Rs. 3,400 he 
valued the appeal at Rs. 1,800. Rut the 
relief sought in api>eal being dismissal of 
the suit, and not merely enhancement of 
the amount allowed. Court-fee was obvi* 
ously payable on the value of the suit. 
The appellant's counsel was therefore put 
on his option either to make good the 
deficiency in Court* fee or to confine his 
appeal to the matter for which he paid 
the Court-fee. He chose the latter course 
and therefore the only question for deter¬ 
mination as regards the appeal is whether 
the defendant is entitled to recover from 
the plaintiffs Rs. 700 more on account of 
the well that he has constructed in the 
house. This point and the cross-objections 
can be dealt with together. 

Now, it is settled law, as is laid down by 
their liordships of the Privy Council 
in Imambandi v. Mutsanddi (l), that a 
Muhammadan mother has no power to 
alienate the property of her minor son. 
This being so the mortgage in the present 
case was void ab initio and the mort¬ 
gagee’s position was no better than that 
of a trespasser. The idaintiffs are thei^- 
fore entitled to recover possession of the 
property and the question is whether in 
accordance with the provisions of S. 41 of 
the Specific Relief Act the relief to which 
they £#e entitled should be granted sub¬ 
ject to the condition of their making 
compensation to the defendaiit. In Mohori 
Bibee v. Dharmodas Ghose (2) their Lord- 
ships of the Privy Council made 
the following observations with regard to 
this section “ Anqther enactment relied 
upon as a reason why the mortgage money 
Ed be returned is S 41 oi the 
S^cifio Belief Act (1 of 1877) which is as 
foUows ‘S. 41. On adjudging the can- 
oellation of an instrument, the Court may 
require the party to whom such relief jis 
grated to make any compensation to the 
other which justice may require. S. 38 
provides in similar terms for a case of 
Josoission of a contract. These sections, 

(1) I l»l8j'48 Oal. 070=46 1 . A. 78 (P. O.). 

(2) C190S3 so Cal. 639=30 L A, 114 (P. C.>. 


no doubt, do give a discretion to tho 
Court; but the Court of first instance 
and subsequently the appellate Court, in 
the exercise of such discretion, came to 
the conclusion that under the circum¬ 
stances of this case justice did not require 
them to order the return by the respon¬ 
dent of money advanced to him with full 
knowledge of his infancy, and their Lord* 
ships see no reason for interfering with 
the discretion so exercised.” In view of 
the above it was held in Dattaram v» 
Vniayak (3) and recently in Limbaji 
Bavji v. Baht Bavji Hajare (4) that in 
setting aside a sale made on behalf of a 
minor by an unauthorized person the 
Court may under S. 41 of the Specific 
Relief Act make it a condition that the 
minor should refund the amount by which 
his estate and himself were benefited.” 

We find that in the present case the 
minors and their estate were benefited to 
the extent of Rs. 3,400 and we, therefore, 
consider that justice requires that they 
should pay this amount to the mortgagee 
before taking possession of the mortgage 
property. We agree with the Court 
below that the construction of the well in 
the house was not necessary and does not 
constitute an improvement, and we are o{ 
opinion that the costs of the well was 
rightly disallowed. The result is that we 
dismiss the appeal as well as the cross- 
objections and leave the parties to bear 
their own costs. 

Appeal and cross-objections dismissed. 

■ --- 9 ---- . 

(8) [19Q4] 28 Bom. 181. 

U) A. I. R. 1925 Bom. 499. 
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Martineah and Jai Lal, JJ. 

Khizar Hayat and another —Defendants- 

—Appellants. 

V. 

Allah Yar S/ia/i —Plaintiff—Respondent^ 

First Appeal No. 498 of 1921, Decided 
on 7th November 1925, from the decree 
of the Senior Sub-J., Jhang, D/- 1st 
October 1920. , ^ . r ci i. 

(a) Custovi^Pwijah — Sayyads of Kot 
Jhang Tahstl—Daughter not marrying In father s 
famtly^Daughter and her 50ns' are exeduded by 
coUateraix 

Among Sayyads of Kot Isa Shah in the Jhang 
tabsil, having regard to entries in the Riwaj-i*- 


172 Lahore Khizar HAYAr v. ATjLAH 5 ar SHAH (JaiLal.J.) 1926 


aiu-; prepared at tl\e Sattlemeiits oi 1S60 and 1094, 
a near collateral has a preferential claim to a 
daughter's sons whose mother -has not married in 
the family of her father. ' ’ [P 3 17, C. 1] 

(6) Cicstoin — Punjab—fo person wJio will 
su<xce<l tjt inlierifancey apart frotii g'ft — PrO’ 
pcrig I'i not donee* s sclf-(Y^qiiired one. 

Where the gift is to a , person who will siicceed 
to it hy inheritance apart fn m the ‘gift pr*.)perty 
originally ancestral does not become the self- 
•acqnirod property of the donee ; A. I. H 1924 
Pah. 538 (i«\ B,), Foil. [P. 217, O. 2] 

Niaz yiwxammad and 
yionic }—for Appellants. 

Teh Chixml, M. Fj. Puri and ^Ivti Ram 
— for Respondent. 

Jai Lai, J.—Two pedigree-tables will 
"be found at pages 207 and 209, respec¬ 
tively, of the printed paper book. 

Maksud Shah and Abdullah Shah were 
two brothers. Abdullah Shah’s daughter. 
Sahib Khatun, was married to Maksud 
Shah’s son, Piv Kamal. They had two 
sons, Ghulam Murtaza and Nur Zaman. 
Pir Kamal had two other sons by dift'er- 
■ent wives. One of them is Allah Yar 
Shah, the jilaintiff, .and tlie other is 
Karain Hussain,- who is a pro forma 
defendant in this,'case. After the death of 
Abdullah Shah his widow, Mt. Said Bibi, 
jiifted some land to Nur Zaman, hut Nur 
Zaman died sonless. She, therefore, made 
a gift of tlie same land to Ghulam 
Murtaza. The deed of gift is witnessed 
•by Pir Kamal. Ghulam Murbaza having 
died, his widow, Mt. Allah Jawai, made a 
gift of the land to Defendants Nos. 1 and 
2, who are tlie sons of Mt. Mundai, a 
daughter -of Ghiilam Murtaza,*by Mt. 
Allah -Tawai. This gift was made ou the 
13th -July 1910. The plaintiff instituted 
^is suit for a declaration that the gift by 
Mt. Allah Jawai was inyalid without 

i*eversioners, alleging 
that the property in the hands of Ghulam 
Murbaza was ancestral qua the plaintiff, 
lie therefore claimed possession of a half 
share in a part of the property which 
was 111 the actual possession of the 
defendants, and a declaration as regards 
the other part which was in possession 
of a mortgagee. Karam Hussain was 
alleged by the plaintiff to be the owner 
of the other half, and it wire alleged that 
lie liad declined to join in the suit. 
He was, therefore, impleaded as a defen¬ 
dant. The suit was contested by Defen¬ 
dants Nos. I and 2 on various grounds, 
bub it was decreed by the Senior Subordi¬ 
nate Judge of Jhang, who held that the 


property was ancestral, that the defen" 
dants were not the legal heirs of Ghulam 
Martaza, and that the gift made by Mt. 
Mundai was not for necessity.” Pre" 
sumahly he meant by this last expression 
that Mt. Mundai was incompetent to 
make the gift. Both, parties were agreed 
tliat they were goveiuied by custom and 
not by Muhammadan Law. 

The decree ofithe learned Senior Sub* 
ordinate Judge is attacked before us on 
there grounds, namely : 

1. That Mt. Mundai, the daughter of 
Ghulam Murtaza, was married to one 
Saleh Shah, who was a collateral of 
Ghulam Murtaza, and therefore, according 
to the special custom prevailing among 
the parties, Mt. Mundai and through her 
Defendants Nos. 1 and 2 were the heirs of 
Ghulam Murtaza. 

2. That it had not been proved that 
the property was originally ancestral, and 
that in the case of non-noestral property 
daughters succeed in preference to colla¬ 
terals. 

3. That the gift hy Mt. Said Bibi to 
Ghulam Murtaza was not to an heir, but 
was to one of several lieirs, and therefore 
the gifted property became the self- 
acquired property of Ghnlam Murtaza. 

That there was a special custom govern¬ 
ing the parties according to which a 
widow was com petent to make a gift of 
the estate in her hands. 

After hearing counsel we are of opinion 
that the conclusions of the learned Senior 
Subordinate Judge are correct. -The par¬ 
ties are Sayyads of Kot Isa Shah in the 
tahsil of Jliang. The learned counsel on 
both sides rely on the riwaj-i-ams pre¬ 
pared at the Settlements of R|80 and 

1901. 

We will rtrst dispose of the contention 
of the leai'ned c lunsel for the appellants 
that Defendants Nos. 1 and 2 were en¬ 
titled to succeed to the estate of Ghulam 
Murtaza owing to their mother 
Mt, Mundai having l>een married to 
Saleh Shah, a collateral. He is stated to 
be a collateral in about the 20th degree 
(see the statement of Sayyad Allah Yar 
Shah, D. \V. 21, at page 188 of the 
printed refcord). Beyond this our atten¬ 
tion was not drawn to any other evidence 
regarding the relationship of Saleh. The 
riwaj-i-ani j>repared at the Settlement ^ 
of 188 provides that a daughter and her 
descendants . succeed only if the .former 
he idarri^- in tl>e family 'Of near 
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relation. The riwaj-i-iuu prepared in (an¬ 
nexion with the Settlement ot 1904 
provides that married (iaughtors do not ge¬ 
nerally succeed, but ii a collateral descen 
ded from a common grandfather be not in 
existence.thon such daughters succeed pro¬ 
vided they are married m the family of the 
father It is quite clear that Saleh Shah 
is not a near relation, nor does he belong 
to the family of Ghulam Murtaza. There¬ 
fore, according to the custom Mt. Mundai.. 
would not succeed to the estate of 
Ghulam Murtaza in preference to the 
plaintiff, and oonsetiuently her sons. 
Defendants 1 and 2 cannot claim the pro¬ 
perty in dispute as heirs of Ghulam 
Murtaza. In this connexion the learned 
counsel for the appellant relied upon the 
statement of Allah Var Shah, plaintiff, 
which is to be found at i>ages 14o and 14b 
of the printed book, and in which he 
stated that the descendants of Pir Kamal, 
Shah Jamal, Abdul Rebman and bher, 
the ancestors of the parties, are consi 
dered as members of the same kuf 
(family), and that if a daughter is mar¬ 
ried in the same family (kuf) she gets the 
property. But in the same statement 
the witness made it quite clear that the 
daughter of Ghulam Murtaza was mar¬ 
ried in another family and therefore was 
not entitled to inherit the property left 

by Ghulam Murtaza. In our opinion, 
having regard to tho pleadings and taking 
his entire .statement int<> consideration. 
Allah Yar Shah cannot he taken to ad 
mit the claim of Defendants Nos. 1 and 
2 to succeed to the P^’ovcrtyin suit in 
preference to the plaintifl. The riwar.- 
i-am is quite explicit on ^be point and 
we have no hesitation in holding that t le 
plaintiff was entitled to succeed to the/ 
Lcestral property of Ghulam Murtaza m 
preference to Defendants Nos. I and 

We find that there is no distinction 
according to the riwaj-i-am between the 
ancestral and self-acquired immovable 
property for the purposes of sucijeasion.-t 
We^are further of opinion that Mie pro- 
^rty in the hands of Ghulam Murtaza 

was ancestral qua the plaintiff and that 

it did not lose its character as such 
Ihe fact of the gift -ade - /a of 

According to the 

Murtaza was the next male heir to Mt. 
Said Bibi because his mother Mt. 


collaterals. The gift, therefore, by Mt. 
Said Bibi was to a person who was con¬ 
nected witli the (loiioi* and wlio would 
have succeeded to the proport> apart 
from the gift. Uudersuch circumstances 
property which was originally ancostial 
ditl not become the self-acquired property 
of the donee. Mt. Altar Eaur v. Nilicoo 
(l) is an authority in support of this 
proposition. 

We agree with tlie Senior Subordinate 
Judge that the property in the hands of 
Mt. Said Bibi vras the ancestral property 
of her husband. The learned counsel for 
the appellant did not seriously contest 
this finding, and therefore we need not 
discuss it at any length. We niay 
remark in passing that the whole of the 
pi'operty in suit was not tho suh.iect 
of gift by Mt. Said Bibi. Only a very 
small fraction of it was gifted by her. 
The rest of it api>ears to have come 
to Ghulam Murtaza by inheritance and 
not by gift. 

There is no satisfactory evidence in 
suppiOrt of the contention of the appel¬ 
lant that a widow among the Sayyads 
of Kot Isa Shah in the Tahsil of Jhang 
has by special custom power to make a 
valid gift 'of property inherited by her 
from her husband. The learned counsel 
for the appellant practically conceded: 
that on tho present record it was not 
possible for him to claim that such a 

custom had been proved. ’ 

We are, therefore, of opinion that the 
luoperty in suit is ancestral as regards 
the plaintiff, and that Mt. Allah Jawai 
was not competent to make a gift tl^eieof 
to Defendants Nos. 1 and 2. Tho plain¬ 
tiff’s suit was rightly decreed by the 
learned Senior Subordinate Judge, and 
we dismiss this appeal with costs. 

Appeal difitnissed. 
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.'Shadi Lad, C. J., and LeRossignol, J. 

Shankar Das —Defendant Appellant. 

V. 

Shambu Nath and others —Plaintifls 
Respondents. 

Letters Patent Appeal No. 302 of 1925, 
Decided on 12bh December 1925, from 
"the judgment of Campbell, J., D/* 29th 
October 1925, in Civil Appeal Case 
No. 1649 of 1925. 

Letters Patent {Lahore), CL 10—Final order 
laying executicni Is judgment. 

Order directing the issue of notice to the res¬ 
pondents in Europe, which will have the effect of 
postponing the hearing of the appeal indefinitely, 
cannot be held to be a judgment. An adjudica¬ 
tion on an application which is nothing more 
than a step towards obtaining a final adjudication 
in the suit or appeal is not a judgment within the 
meaning of the Letters Patent. However, making 
the ad interim order staying execution ab^lute 
constitutes a judgment within the meaning of 

<31. 10. 1'^^. G. 2] 

Jagan Nath Agarival and Mukand 
Lai Puri —for Appellant. 

M. S. Bhagat —for Respondents. 

Shadi Lal> C. J —This appeal arises 
out of the proceedings taken in pursuance 
of a preliminary decree passed by the 
Subordinate Judge of Lahore for partition 
of the estate belonging to the late Rai 
Bahadur Buta Mai. It appears that 
Bihari Lai, one of the sons of Rai Baha¬ 
dur Buta Mai, without the authority of 
the Receiver appointed by the Court, 
granted a lease of certain immovable 
property forming part of that estate to 
Shambu Nath and six other persons 
^■who will be described hereinafter as 
lessees); and that, when the matter was 
brought to the notice of the trial Judge, 
he passed an order on the 23rd of June 
1925, directing their ejectment. 

Against this order of ejectment the 
lessees preferred ah appeal to the High 
•Court, which was admitted on the 26th 
■of June, and they also obtained ex parte 
an ad interim order staying their eject¬ 
ment pending the decision of the appeal. 
On the 29th of October the appeal came 
up for hearing before Mr. Justice Camp¬ 
bell who, upon an objection raised by the 
lessees, adjourned the hearing of the case 
and directed that notice of the appeal 
should issue to all the respondents inclu- 
.ding certain persons who were in 
Europe. It is to be observed that the 
Tespondents. residing in Europe, who are 
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descendants of the sons of Rai Bahadur 
Buta Mai, have taken no interest in the 
proceedings and were not represented 
before the Subordinate Judge who or¬ 
dered the ejectment of the lessees. They 
were, however, impleaded by the lessees 
as respondents to the appeal and the 
lessees, having obtained an order staying 
their ejectment, are now anxious to delay 
the decision of the appeal. It is obvious 
that there is no reasonable chance of 
promptly effecting service of the notice 
of the appeal upon the respondents resid¬ 
ing out of India, especially upon the son 
of Bihari Lai who is in collusion with 
the lessees, and the dilatory tactics adop¬ 
ted by them are likely to be successful. 

In these circumstances Mr. Jagan Nath, 
for Rai Sahib Shankar Das, another son 
of Rai Bahadur Buta Mai, asked the 
learned Judge to discharge the ad interim 
order, but his prayer was not granted 
because the lessees gave an undertaking 
that they would " pay into the lower 
Court all rents which may fall due from 
them ” from the 29th October 1925. 

From this order of the single Bench 
Rai Sahib Shankar Das has preferred an 
appeal under Cl. 10 of the Letters 
Patent, and Mr. Bhagat for the lessees 
raises a preliminary objection that the 
order in question does not amount to a 
** judgment within the meaning of the 
said clause. Now, there is a consider¬ 
able diversity of judicial opinion as to 
the interpretation to be placed upon the 
word ** judgment,” but the matter has 
been settled, so far as this Court is con¬ 
cerned, by the decision in Buldu Singh 
V. Sanwal Singh (l). Applying the test 
laid down in that case we consider that, 
while the order directing the issue of 
notice to the respondents in Europe will 
have the effect of postponing the hearing 
of the appeal indefinitely, it cannot be 
held to be a judgment. As pointed out 
by the Division Bench an adjudication on 
an application which is nothing more 
than a step towards obtaining a final 
adjudication in the suit or appeal is not a 
judgment within the meaning of the 
Letters Patent. There is, however, no 
doubt that the decision of the learned 
Judge making the ad interim order abso¬ 
lute constitutes a judgment within the 
meaning of Cl. 10 of the Ijetters 
Patent and that an appeal lies from that 

de cision. ___ ^ 

XI) A. 1. R. 1922 Dab. 990. 
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On the merits we are convinced that 
the lessees, secure as they are in t>03ses“ 
sion of the pi'opcrty, desire to obstruct 
the disposal of the appeal by resorting to 
every dodge of which they can avail 
themselves. We cannot too severely 
condemn these tactics, and we have no 
hesitation in holding that the lessees are 
not entitled to any discretionary remedy 
which is calculated to retard the proceed¬ 
ings of the Court. 

We accordingly accept the appeal, and 
discharging the ad interim order, we 
direct the Subordinate Judge to take 
prompt measures to execute the order 
passed on the 23rd June and to recover 
from the lessees such sum of money as 
may be due from them in pursuance of 
the undertaking given by them on the 
29th October. Mr. Jagan Nath also urges 
that they should be called upon to pay 
•rent or damages for the use and occupa¬ 
tion of the property for the period from 
■the 23rd June 1925 to the 29th October 
1925. This is, however, a matter which, 
upon the material before us, we are 
unable to determine, and we must remit 
it for decision to the trial Jndge. 

The lessees must pay the costs incurred 

ifcy the appellant in this Court. 

Appeal accepted. 
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Abdul Raoof, J.. 

Attar Singh and others Plaintiffs 
Appellants. 

• V. 

Kirpa Singh and Defendants— 

Bespondents. ___ ^ 

Second Appeal No. 999 of 1924, De¬ 
cided on 19th November 1924, from a 
decree of the Dist. J., Jullundur, D/- 28th 
January 1924. 

Cosharer—Cosharer tohose rights are invaded 
by another cosharer\s excluil^ can 

maintain a suit without proof of 8pe(M damage. 

Oosharers whose rights may invaded by 
exclusive possession of another ooeh^rer can 
maintain a suit withoiit proviug material and 
-substantial injury, 29 P. R. 1918, pisi.''-' 

Where a cosharer perfectly knew that he had 
no right to take exclusive Pf .jf any por¬ 

tion of the common land and that wi^ his eyM 
open he commenced and completed the huildmg, 

HeW;thatan injunction 

demolish without P'P 176 G 11 
.^49 and « Lah. 78, PoUr *tP i75. C 2. P 176, O IJ 


Baltoant Bai for Badri Das —for Ap¬ 
pellants. 

D. C. Rain for Dalip Siiigh —for Res¬ 
pondents. 

Judgment. —The defendant Kirpa 
Singh built a kotha on a plot of land 
belonging jointly to the plaintiffs and 
the defendants. . The present plaintiffs- 
appellants brought a suit for demolition 
of that kotha on the ground that the 
particular plot had been left open by the 
common consent of all the cosharers to 
be used on ceremonial occasions. 

The trial Court decreed the claim and 
granted the mandatory injunction prayed 
for. 

In appeal the lower appellate Court 
has set aside the decision of the trial Court 
and has dismissed the suit mainly upon 
the ground stated in its judgment. 
'* There is, I think, no doubt from the 
evidence that he has been in possession 
for some time but that he only recently 
erected this particular kotha to which 
the plaintiffs object. This is pratically 
admitted by both parties. The leading 
case applicable to'the present one seems 
to me to be that reported in Majjxt v. 
Teja Singh (l;, and it was there laid down 
that a suit of this description could only 
be maintained when the action of one of 
the proprietors had actually caused such 
material and substantial injury as could 
not be remedied by partition of the joint 
land. In the present case although this 
particular plot has not been partitioned 
but was left open, I do not see how it 
can be said that material and substan¬ 
tial injury has been caused to the plain¬ 
tiffs, seeing that the greater number of 
proprietors seem to acquiesce in the erec¬ 
tion of the kotha. ** 

The learned Judge appears to be under 
the impression that cosharers whose 
rights may be invaded by the exclusive 
possession of another cosharer cannot 
maintain a suit without proving material 
and substantial injury. No doubt this 
at one time was the view adopted in this 
Court but the recent decisions on this 
question have set the matter at rest. 

Now, the facts to be taken into consi¬ 
deration in this particular case are these. 
The defendant was one of the many co¬ 
sharers and he perfectly knew that he had 
no right to take exclusive possession of 
any portion of the common laud and that 

-(1) [1918] 29 P. R. 1918=114 P. W. R. 1918 

=118 P, li. ft. 1918. 
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with his eves oi^en lie commenced and 
completed’the building. Now when he 
is confronted with a suit by the plain* 
tiffs he turns round and says: You 

cannot disposses me without showing spe* 
cial damage. ” 

This was the very argument put for¬ 
ward in the case of Idauji v. Ghnlam 
Mxthammnd (2). I examined almost all 
jthe authorities bearing upon this question 
and came to the conclusion that a plains 
Itiff uiidoT these circumstances was en- 
Ititled to sue without proving special 
Idamage. This view was upheld by a 
Bench of this Court in Betters Patent 
appeal which is reported as J^anji v, 
Ghnlam Muhammad (^1). The learned 
Judge of the Court below has altogether 
ignored these two decisions and has 
based his decision U])on an older ruling 
which must be considered to be no more 
law. Mr, Balli. however, has contended 
that after all it was only a discretionary 
relief which the Court might have de¬ 
clined to grant and that it is not open to 
this Court to interfere with the discre¬ 
tion exercised by the lower appellate 
Court, Now as a matter of fact the 
Court of first instance had given this 
relief in the exercise of its discretion. 
Therefore, the lower appellate Coui*t 
ought not to have interfered with the 
decision of the first Court. But leaving 
this question asidei is the defendant 
really entitled to any consideration- in 
the matter? He knew perfectly well* 
that this piece of land could never he 
partitioned and the injury, if any, caused 
to the plaintiff could never be remedied, ■ 
and he also knew the limited right of 
joint owership that he possessed and yet 
he persisted in erecting this building. 
He is not entitled to ask this Court 
either not to grant the injunction, 
or to refuse the prayer altogether or 
compensate the plaintiffs by awarding 
damages only. . ^ 

Tn my oi)inionj the lower appellatq 
Court was not justified in interfering 
with the decision of the trial Court. I 
accordingly accept this appeal, set aside 
the decree of the lower appellate Court 
and restore that of the first Court with 
costs throughout. 

Appeal accepted^ 


(2) [19^6] i Lah. 249. . - 

(3) [1921] 2 Lab. 73. 
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About. Raoof, J. 

Gahra —Accused—Petitioner. 

V, 

Empero )—Opposite Party. 

Criminal Revision No. 262 of 1925, Do 
cided on 22nd May 1925, from an order 
of the S. J.^ Ferozpore. « , 

I‘enal Code, S. 498 —Wife nerilecteel hu liusbawlfi, 
both vot being on good terms—Heavy sentence is 
not necessary, 

\Vliere in a cast* under S. 498 the husband a)id 
wife were not on good terms and the wife had u ’ 
sheer contempt for her husband who did not care 
much about her and took no action on the com¬ 
mission of the offence till the lapse of many 
months, it is not necessiirj’ to inflict a heavy 
puni^huient on the aceused. 

Muhammad Iiafi —for Petitioner. 

Defi Haj Sairng and Satjar Clxand —for* 
the Crown. 

Judgment. —On the facts found all 
the ingredients of the offence contem* 
plated by S. iOS, Indian Penal Code, are 
found to exist. The offence lias, there¬ 
fore, been clearly established against tbei 
petitioner. I must, therefore, uphold the: 
conviction. 

The evidence, however, shows that the 
complainant and Mt, Sodhau were not on 
very good terms. She appeal’s to have had 
a sheer contempt for her husband so far 
so that she treated hor daughtes with 
callousness when face to face with hor in- 
Court. I haye also to take into consider¬ 
ation the fact that although the co;n- 
plainant was informed of the abduction 
of the woman immediately after' tbW 
occurrence he took na action until after 
about eight months. This fact also 
shows that lie did not care much about the 
woman. The woman has turned a Muham* 
madan, and all tliese months she has been ^ 
liviiig as the wife of the petitioner. By the 
conviction of the petitioner the authority 
of the law has been fully vindicated. ^ 
It is, however, not necessary to inflict 
heavy sentence on the petitioner under 
the circumstances of the case. 

I, therefore, accept the petition for 
revision so far as to I’educe the sentenco 
to the period already undergone which 
is over four months. The fine and the 
order as to compensation shall stand. 

Sentence reduced. 
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Martineau, j. 

Bishen Singh and others —Defendants— 
Appellants. 

V. 

Was'ito'i Singh and others —Plaintiffs— 
Bes pendents. 

Second Appeal No. 1576 of 1921, Dsoi* 
ded on 20th January 1925, from a decree 
of the Addl. Dist. J., Amritsar, D/- 19th 
March 19£4. 

(a) Decree—Setting a^tde — Fratid—Actual posi¬ 
tive fraud must be proved—<JonstrnetIve frattd is 
not sufficient. 

In order to obtain a raversal of the judgment 
given in a former case it is not sufficient for the 
plaintiffs to prove constructive fnkud, but they 
must prove actual positive fraud, a meiitated ^d 
intentional contrivanoe to ka^p the parties, and the 
Court in ignorance of the re\l facts of the case and 
the obtaining of that decree by that contrivance : 
41 CaJ. 990, and 4 O. L. J. 620. Foil, [P, 177, C. 2] 
Zlfi (6) Decree—Setting aside — Mistake not tn 
the decree, but In a docummt on which jtidgment 
Is based—Suit to rectify mistake does not lie. 

Where a decree has been procured by some 
grave mistake so as to vitiate the whole character 
of the decree, and to permit its execution would 
amount to an abuse, the Court has power to 
rectify the error or mistake upon which the decree 
is founded in an independent suit ; but where a 
mistake has been made, not in the judgment or 
decree, but in a document forming part of the 
evidence on which the judgment is based, a suit 

to rectify does not lie. fP. 177, C. 2; P. 173, C. Ij 

Sahib Dayal —for Appellants. 

Dev Rij Sawhney —for Respondents. 

Judgment. —Hira Singh, a collateral 
of the present plaintiffs, was an ocou~ 
pancy tenant of the land in suit. After 
his death the present defendants, who are 
the landlords, obtained a decree against 
the present plaintiffs for possession of the 
land, the Court finding that the latter 
had failed to prove that the land had 
been in the occupation of their and Hira 
Singh’s common ancestor. In the present 
case the plaintiffs sue for possession on 
the ground that the former judgment was 
obtained against them by fraud or mistake 
the land having been entered in the 
Settlement Record of 1865 under the 
wrong khasra numbers. 

The suit was dismissed by the first 
Court which found that, though a mistake 
had been made in the revenue records, 
no fraud on the part of the present defen¬ 
dants had been proved, and that the judg¬ 
ment in the former case was, therefore, 
res judicata and the plaintiffs had no 
cause of action. 
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On appeal the District Judge, Col. 
Nicholas, held that the plaintiffs were 
entitled to maintain the suit as the point 
in issue had not been before the Court in 
the former case, and he remanded the 
suit to the trial Court for disposal on the 
remaining issues. The suit was again 
dismissed by the Subordinate Judge on 
the ground that no fraud had been proved. 
The plaintiffs appealed, and the Addi¬ 
tional Judge, Lola Chuni Lai, has ac¬ 
cepted their appeal and passed a decree 
in their favour, holding : (1) that a mistake 
had been made in the khasra numbers 
in the Settlement Record of 1865; (2) that 
the mistake was a constructive fraud on 
the Courts; and (3) that Col. Nicholas had, 
by bis judgment, decided that the mistake 
was tantamount to constructive fraud, 
and that that judgment not having been 
appealed against had become final. The 
defendants have preferred a second appeal 
to this Court. 

I am unable to agree with the lower 
appellate Court that Col. Nicholas gave 
any decision on the question of fraud. 
He decided only that the judgment in the 
former suit was not a bar to the present 
suit, as the points in issue in the two 
suits were not the same. 

Further, in order to obtain a reversal 
of the judgment given in the former case, 
it is not sufficient for the plaintiffs to 
prove constructive fraud, but they must 
prove actual positive fraud, a meditated 
and intentional contrivance to keep the 
parties and the Court in ignorance of the 
real facts of the case, and the obtaining 
of that decree by that contrivance, as was 
held in Nunda Kumar v. Bam Jibon (l) : 
see also Sarup Narain v. Sheo Shankar 
Lai (2), and Kerr on Fraud and Mistake, 
5th Edition, page 344. 

It has also been observed by the learned 
Additional Judge that where a decree had 
been procured by some grave mistake so 
as to vitiate the whole character of the 
decree and to permit its execution would 
amount to an abuse, the .Court has power 
to rectify the error or mistake upon 
which the decree is founded in an in¬ 
dependent suit. Sreenath Das v. Ohasi- 
sham Naik (3) is an authority for this 
proposition, but that was a case in which 
a mistake had been made in the drawing 

(1) [1914] 41 Cal. 990=18 O. W. N. 681=19 
G. E. J. 457. 

2) [1917] 4 O. li. J. 620. 

8) [1918] 3 P. L. J. 466. 
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I up of a decree, and the proposition is not 
applicable to the case of a mistake con¬ 
tained, not in the judgment or decree, but 
lin a document forming part of the evi¬ 
dence on which the judgment is based. 

As an actual fraud on the part of the 
defendants has been proved, the suit must 
fail, and I accordingly accept the appeal, 
reverse the decree of the lower appellate 
Court, and restore the decree of the first 
Court dismissing the suit ; but in view of 
the fact that the decision in the former 
case was due to a mistake in the entries 
of the Settlement Record of 1865, I direct 
that the parties shall bear their own 

costs throughout. , 

Appeal accepted. 
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Abd0l Raoop and Harris^in, JJ. 
Ganga Plaintiff—Appellant. 


v 


Bhan Singh a.nd anothe} — Defendants 
Respondents. 

First Appeal No. 2356 of 1920, Decided 
on 5th March 1924, from a decree of the 
Senior Sub-Judge, Ferozepore, D/- 9th 
August 1920. 

(al Jurisdfctlon—Civil and Revenue Court- 
Suit for declaration that certain land i<a? parti- 
lioned though shown as joint In Bevemie papers, 

AS cognizable by civil Court. 

A suit for a declaration that a certain land has 
been partitioned pr.vately by the parties, though m 
the Revenue papers it is shown as joint propert> 
of the parties, and is. therefore, not capable of par¬ 
tition, is a suit cognizable by a Court. 

lIt. 

(6) Civil P. C., S. 11 —Decision of Revenue 
Officer regarding qxiestlon of title when he could 
have tried but did not as civil Court, is not res 
judica*a. 

Where in partition proceedings a question o* 
title was open to a Revenue Officer to be tried as a 
civil Court, following the procedure of a civil Court 
Qc the Presiding Officer of such a Court, but he did 
not try it as a civil Court, it is not barred by the 

rule of res judicata in a O. U 

Sheo Narain—iox Appellant. 

Kharak Singh and Jatvahar Singfi —for 

Respondents. 

Judgment— This was a suit for a 
declaration that the land measuring 3,553 
kanals out of 3560 kanals 10 marlas situate 
at Mouza Nathuwala. Tehsil Mega, has 
feen partitioned privately by the parties 
though in the revenue papers it is shown 


as joint property of the parties and is, 
therefore, nob capable of partition. The 
suit was resisted mainly on two prelirni- 
narv pleas ;-(l) that it was barred by 
the principle of res judicata;(2) that it was 

nob cognizable by a civil Oourt. 

The facts leading to the litigation are 
few and simple. Vir Singh applied for 
partition of the land in dispute under the 
Land Revenue Act. Ganga Singh filed 
objections stating that by reason of a pri¬ 
vate partition the land of which partition 
was sought had fallen to his share and 
that it was no more joint land belonging 
both to Vir Singh and Ganga Singh. The 
Assistant Collector by his order dated ^rd 
March 1917 disallowed the objections 
summarily without going into the question 
of title raised. Upon an appeal to the 
Collector the case was remanded by an 
order dated the llth June 1917 for deci¬ 
sion after taking evidence. 

Clearly on the objections a question of 
title arose. It was then open to th® Re¬ 
venue Officer to try the question of title 
himself as a civil Court or to stay the 
partition proceedings and direct the parties 
to have the question of title decided by a 
competent civil Court. From the pro- 
ceedings it appears that the Revenue Om- 
cer adopted neither of these courses. He 
did decide the question adversely to the 
objector but without following the pro¬ 
cedure of a civil Court or describing mm- 
self as the Presiding Officer of a such a 
Court. No decree sheet was prepared. 
Against this decision the applicant for 
partition appealed to the Collector. Evi¬ 
dently he took it to be a decision of a 
Revenue Officer. The Collector decided 
in favour of the applicant and accepted 
the appeal. He also refrained from draw¬ 
ing up a decree. The objector then appealed 
to the Commissioner and the Financial 
Commissioner without success. ^ 

The question now before us is whether 
the present suit is barred by res judicata. 
The contention of the counsel for the res 
pondenbs is that because the question o 
title has been decided, however 
larly and under whatever - 

sions regarding the powers of the ? 

Officer that decision must stand and muse 

be treated by some proce^ of 
as a decree of a competent ^ Pollec- 

the order on appeal passed by f-^ted as 

tor must in a similar manner be treaty as 

an 

We find that this is wholly impossim 
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Tbo lower Oourfc accepted the contention 
of the defendants and held that the suit 
was barred by the rule of res judicata and 
also that it was not cjgnizable by a civil 
Court. Seeing that a question of title was 
raised, that the suit was cognizable by a 
civil Court and that the Revenue Officer 
did not decide the question of title as a 
civil Court the suit is neither barr^ by 
the rule of res judicata nor is it cognizable 
by a Revenue Court. We overrule the 
decision of the Court below upon both 
these preliminary points and setting aside 
the decree remand the cise to the Court 
under O. 41. R. 23 with the direction} 
that the suit be re-instated on its original 
number in the register of pending suits 
and be disposed ot according to law. Costs 
will abide the result. 

Case remanded. 
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Shadi Laij, C. J., and Zafar AijI, J. 

Accused—Appellant. 

V. 

'Emperor —Opposite Party.' 

Criminal Appeal No. 21 of 1921. Deci¬ 
ded on 11th April 1921. from an order 
of the S. J., Attock. at Campbellpur, T>r 

Ath December 1923. 

(а) Criminal P. C.. S. 15^-Buqa by police 
x>fftcer embodying substa^ice of compatnants 
reporl and some result of investigation and 
neither signed nor thumb-marked by complainant 
is not first information. 

A ruQft drawn up by a police officer during 
investigation embodying the substance of the 
report of the complainant previously made and 
some result ot the investigation made by him and 
neither signed nor thumb marked by the com¬ 
plainant oannot fall within the definition of 
‘‘ first information.” LP. ISO, O. ZJ 

(б) Evidence Act, S. 157—First Information 
revort can be used only for corroboration or c<m- 
iradlctlon of a subsequent statement — Crimlna^ 

P. C., S. 154. 

First information report is not substantive 
evidence by itsaU, but it can only ba used under 
£ 157 ^ provious 9tftt0tii6iit to oorroborato or 

contradict a statement made subsequently in 

^our^ ^ ^ 

Khurshaid Zaman^ior Appellant. 

X). B, Sawhney -for Opposits Party. 

Judgment. —The two appellants, Khan 
Muhammad and his son-in-law Choghatta, 
who are blacksmiths of the village 
Saggar, District Attock, have been 


convicted of the murder of Fazal and 
awarded capital sentence under S. 302, 
Indian Penal Code. The convicts have 
lodged separate appeals and the case is 
also before us under S. 374 of the 
Criminal P. C. 

Fazbl, deceased, was the full brother of 
Khan Muhammad accused but there was 
no love lost between them. They had 
been quarrelling ever since the deatli of 
their father Shera, so much so that in 
June 1921 they and their wives were 
put on security to keep the peace. This 
animosity between the brothers was 
produced by an act of Shera himself 
which was that he gifted all his landed 
property to Khan Muhammad to the 
exclusion of his other son Fazal. On 
the death of Shera which took place some 
three years before the murder, Fazal 
brought a suit agiinst Khan Muhammad 
for his share of the property and 
obtained a decree with costs. Tn execu' 
tion of that decree a quantity of grain 
belonging to Khan Muhammad was 
attached and in prosecution of his 
application for sale of that grain Fazal 
attended the executing Court at Tala- 
gang on the fateful day (25th June 1923) 
but did not return home a& night. The 
suspicion that some evil had happened 
to him was roused in a fortuitous way 
almost immediately after his murder. 
As he was leaving for Talagang in the 
morning Sultan Muhammad (P. 

No. 11) had asked him to find out the 
price of cotton in the market there. In 
order to ascertain what information Fazal 
bad brought on this point Sultan Muham¬ 
mad proceeded to his residence at the 
time of night prayers, i. e., long after dusk, 
when he was expected to have returned. 
On the way Sultan Muhammad came 
across his cousin Fatta (P- W. No. 3) who 
motioned to him that as he (Fatta) had 
been pissing close to the area known as 
Shahidan he heard a voice crying in the 
dark : “ I am alone and being murdered.” 
On arrival at PazaVs house Sultan 
Muhammad found that Fazal had not 
returned and suspecting foul i^lay ho 
related to Mt. Bakhat Bhari, wife of 
Fazal, what Fatta had told him. Khan 
Muhammed and Ohoghatta who had not 
gone to Talagang that day were found 
absent from home at that time. There¬ 
fore. Mt. Bakhat Bhari felt alarmed and 
at once set out on a search for her 
husband. 
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Accompanied by Sultan Muhammad 
and her uncle Jan Muhammad, she went 
. at first to Shahidan and thence proceeded 
to the village Kufri which is on the way 
to Talagang, because her husband used 
to pay visits there to his cousin and 
namesake Fazal for his advice and assis¬ 
tance in the litigation against his brother. 
The party reached Kufri at midnight 
and were told by Fazal that the deceased 
came to him that evening on his return 
from Court but went his way home after 
having a drink and smoke at his place. 
After a fruitless search Mt. Bakhat Bhari 
came back to her village and found that 
her husband was still absent while Khan 
Muhammad and Choghatta had both 
returned. The next day (26th June) 

she appeai’ed at the police station at 
6 A. M. and gave a detailed account of all 
the facts and circumstances stated above, 
and a description of the clothes that her 
husband was wearing when he departed 
from home, and stated that she strongly 
suspected that Khan Muhammed and his 
son-in-law Choghatta had murdered her 
husband. Further, she expressed sus¬ 

picions against Baza and his father and 
a third man on the ground that they 
were fast friends of Khan Muhammad 
and might have taken part in the crime. 
This report was entered in the diary of 
the police station because it was not 
yet known for certain that Fazal had 
been killed. The Sub-Inspector of Police, 
however, proceeded to the spot at once 
to make an enquiry nnder S. 174 of the 
Criminal P. C. Baza, who is a youth of 
about 20 years, confessed the next day 
(27th June), showed the scene of murder 
where marks of blood and struggle 
were observable, and also led to a ravine 
wherein the body of Fazal was found 
floating. The body was naked with a 
ligature round the neck. The Sub- 
Inspector then wrote a ruqa embodying 
therein Mt, Bakhat Bhari’s report of 
the 26th June and added thereto an 
account of the discovery of the body 
with the direction to the clerk at the 
Police Station that the first information 
report should be drawn up in accordance 
with the ruqa. The clerk copied this 
ruqa in the charge register as the 
; first information report in the case. 

Counsel, for the appellants contends 
that as the.ruqa was not signed or thumb- 
marked by the complainant, Mt. Bakhat 
Bhari, it could not constitute a first 


information report within the purview 
of 3. 154 of the Criminal P. C., and 
should be excluded from consideration 
as such. This objection appears to be 
well founded and there are several 
rulings of the Calcutta High Court and 
the Punjab Chief Court also in support 
of it. Though the ruqa contains infor¬ 
mation relating to the commission of a 
cognizable offence, i. e., murder, that 
information was not given by ■ anybody 
to ** the officer in charge of police 
station,” but was sent to the police 
station by that officer himself for the 
purpose of registering • a charge of 
murder. The rulings, however, are that 
a statement recorded in the course of a 
police investigation cannot be treated 
as a first information report. Where 
on the report of a person, that his 
brother was missing, the Sub-Ins¬ 
pector did not record it as required 
by S. 154, Criminal P. C., but commenced 
investigation, and after four days, when 
the matter had so developed that there 
was some reason to believe that the 
missing man had been murdered, he for 
the first time recorded the brother’s 
statement as the first information 
rejxjrt, it was held that such a practice 
was contrary to the provisions of the 
section and that a statement recorded 
under such circumstances cannot be 
regarded as a first information : Emperor 
V. Kampu, Kuki (l). And where on the 
information given by a chaukidar which 
was duly recorded in the station diary, 
the Sub-Inspector went to the hospital 
and took down the statement of the 
dying man and filed it as the first 
information it was held that the state¬ 
ment could in no sense he regarded as 
the first information : King-Emperor 
v. Daulat Kanjra {.i). In the present 
case the information to the police was 
that entered in the station diary on the 
26th June, but* the original record of 
that report was not proved which should 
have been done to make it admissible in 
evidence. The ruqa of the Sub-Inspector, 
in which it was re-produced, was not 
signed or thumb-marked by Mt. Bakhat 
Bhari and that ruqa cannot fall within 
the definition of ** first information. 
But no information report is substantive 
evidence by itself. It can only be used 
u nder S. 157 of the Evidence Act as a 

(1) C190?] 11 O. W. N. 654=6 Or. E. J. 86. 

(2) [1902] 6 O. W. N. 921. 
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previous statement to corroborate or 
contradict a statement made subsequently 
in Court. This ruqa, therefore, is to be 
excluded from consideration and the case 
for the prosecution is to be judged by 
the evidence of the witnesses produced 
in Court, 

The main question for determination 
in this Court is whether the evidence 
of Saza who accepted a tender of pardon 
and appeared as a witness for the Crown 
is sufficiently corroborated by the other 
evidence. We are, of opinion that it is. 
In the first place there can be no manner 
of doubt that the act of overpowering 
and strangling the deceased could not 
have been done by anybody single handed 
and that one of the culprits was Baza, 
approver, wbo knew where the body was. 
Young and inexperienced as he is, it is 
quite conceivable that he readily entered 
into the conspiracy to kill Fazal because 
his father was a partisan of Khan 
Muhammad and had given evidence in 
his favour and against Fazal in the civil 
suit between them. Secondly, there is 
no denying the fact that Khan Muhaffi 
mad had a strong motive for taking the 
life of his brother. Thirdly, there is 
the evidence of quite independent and 
trustworthy witnesses that Choghatta 
produced the shoes of the deceased on 
the 27th June from over the roof of the 
shop of one Megh Raj which was 100 or 
150 feet from his (Choghatta s) house and 

that Khan Muhammad, accused, produced 

on the day following (28th June) blood¬ 
stained clothes of the deceased from a 
heap of manure in his yard. 
and the clothes were duly identified by 
Mt. Bakhat Bhari and other witnesses. 
Fourthly, there is the evidence of Hayat 
Muhammad and Sarfraz Khan, that on 
the night of the occurrence they were 
going from Kufri to the village Saggar 
when on the way Khan Muhammad, 
Choghatta and Baza met them coming 
from Saggar. Another witness, i. e., bhah 
Nawaz fp. W. No. 7). deposed that on the 

night of the occurrence he was going to 
Dhok Usri from Saggar when the three 
met him before dawn coming from the 
direction of Dhok Baza and ‘hat ^han 
Muhammad was carrying a bundle of 
Moehfl^ at that time. A clue to these 
three witnesses was given by the accused 
themselves No reason could be assigned 
^or dSeving the evidence of any one 
of these witnesses. The story of th 


approver as to the manner of causing 
death was corroborated by the medical 
witness who made the post mortem 
examination and found that the cause 
of death was strangulation. 

Having regard to all the facts and 
evidence reviewed above we have come 
to the conclusion that the appellants 
have been rightly convicted of the 
murder of Fazal. 

The result is that we dismiss the appeal 
and confirm the sentences of death. 

Appeal dismissed. 
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LeRossignol, J. 

Sahdev Sing/i—Appellant. 

V. 

Vidyawati and others —Respondents. 

First Appeal No. 14bl of 1923, Deci* 
ded on 30bh January 1924, from an order 
of the Senior Sub"J. Delhi, D/- 24th 
March 1923, 

(а) ClvU P. C., O. 22, B. 5—Order as to a 
person beltig a legal representative is not ap¬ 
pealable. 

An order under R. 5 deciding whether a certain 
person is or is not the legal representative of a 
deceased party is not appealable. [P. 181 0. 2] 

(б) Civil P. C., O. 22, B. lO—Bule applies 
only to ca^es not provided for by preceding rules. 

Rule 10 is a residuary rule governing only those 
caries which are not provided for by the preceding 
rules. [P- 182. C. 1] 

L. C. Mehra —for Appellant. 

Badri Das and ISfaioal Kishore —for 
Respondents. 

Judgment. —In 1916 one Dwarka 
Nath bingh obtained a decree for the 
sale of mortgaged property in satisfaction 
of his mortgage-debt and died in Novem¬ 
ber 1918. His widow was brought on the 
record in execution proceedings in 1919 
and the present appeal arises out of an 
application by a nephew of the decree- 
holder to be brought on the record as a 
legal representative of the decree-holder. 
The Court below has held that he is not 
the legal representative and has refused 
to bring him on to the record as such. 

He has appealed to this Court and thd 
preliminary objection taken by the res¬ 
pondents is that the appeal is not com¬ 
petent. The order of the Court below wat 
passed under O. 22, R, fi and that 
order is not appealable. Ap|>ellant*B^ 
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Counsel urges that O. 22, R. r. 10. 
applies to the case, but that rule is 
clearly a residuary rule governing only 
those cases which are not provided for 
by the preceding rules. 

For these reasons I dismiss the appeal 
with costs. 

Appeal dismissed. 
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Harrison, J. 

Sita Ram —Defendant—Appellant. 

V. 

Nanak Ch and —Plaintiff—Respondent. 

Second Appeal No. 1868 of 1924, 
Decided on 17th January 1925, from a 
decree of the Dist. J., Hissar, D/' 8th 
April 1924. 

T. P: Act, S. 55 (1) — Vendor guaranteeing 
peaceful enjoyment, Is liable to make good any 
loss suffered by vendee. 

Where the vendor guaranteed peaceful enjoy¬ 
ment to his vendee and the clause was not 
confined to any patent defect of title existing 
before sale, but covered the inherent and 
potential defect, viz., liability to preemption suit, 
which would become tangible and real, as soon 
as a suit for pre-emption was brought. 

Held : that the vendor was liable to make good 
the losses by the vendee. [P 182 C 2] 

Nanak Chand —for Appellant. 

Anant Ram for Jagan Nath Agamval — 
for Respondent. 

Judgment. —The only points . in 

this case are whether a vendee whose 
sale was pre-empted was entitled by a 
clause in his covenant to recover from 
his vendor the loss which he suffered, 
and whether apart from this clause on 
general principles his confession of 
judgment in the sense that he admitted 
the plaintiff’s right to pre-empt debars 
him from obtaining the relief which has 
been given to him by both the lower 
Courts, Finally there is a cross- 

objection in which he claims Bs. 25, the 
sum allowed by the trial Court and 
disallowed by the District Judge, being 
the costs incurred by him in execution 
in endeavouring to obtain an ordei from 
the executing Court that bis vendor was 
liable to make good the sum re-payable 
• to the pre emptor and thereby save the 
whole of this litigation. The relevant 
portion of the contract of sale runs as 

follows : 


Yeh hai sahi hai aur hila kisi shaft 
ke hai, jaidad mazkur manmuqirr ne 
Mnsammain Shams''ud~Din wa Ahdur' 
Rahman tea Mnnawer pisran Salah-ud- 
Din wa Mnsammat Allah Jawai bewor 
Saldh-ud-Din qaum Sheikh^ sakin 
Hissar se kharidi hai, agar haian, 
ya un ko koi waris jaidad mazkur 
ke mutulliq kisi kism kd dawa- 
karen aur us sekoi nuqsan kisi kism kor 
mushtri ko ho to us nugsan wa kharcho, 
muqaddama ka manmuqirr bazat'i 
khtil zimmawar hoga, aur meri jaidad 
uski zimmewar hogi, niz baad tahrir 
wasiqa haza agar koi sahim wa sharik 
mera ya aur koi shakhs kisi kism ka 
dawa jaidad mubaia ki habat karega to 
us ki zimmeioari manmuqirr ki hogi 
aur aise dawe se jo kuchh ha7‘jwa nuqsan 
mushtri ka hoga uski adaigi ka wanmw 
qii'r zummewar hoga, mushtri ko 
ikhtiar hoga ke woh harjana wa nuqsan- 
mey'i zat wa jaidad har kism se jis tarah 
chah en wasul kar le.” 

It has been held that under this- 
clause the vendor is liable to recoup tho 
vendee for his losses. Counsel on 
appeal relies on Ghulam Jilani v. Imdad 
Husain (l) which, though not expressly 
dissented from in Wazira v. Shadi Khan. 
(2), was certainly not followed. It- 
appears to me that whatever may b& 
the view taken of the words used in* 
the contract which forms the subject- 
matter of Ghulam Jilani v. Imdad 
Husain (l) the words “ aur koi shakhs 
kisi kism ka dawa jadad muibaia ki babat 
karega ” most certainly cover a pre¬ 
emption suit. The vendor guaranteed 
peaceful enjoyment to his vendee and 
the clause was not confined to any 
patent defect of title existing before 
sale, but covered the inherent and 
potential defect which would become 
tangible and real as soon as a pre¬ 
emption suit was lodged by a competent 
person. I find, therefore, agreeing with 
the learned District Judge that under 
this clause the defendant is liable to 
make good the losses by the plaintiff. 

The second point appears at first sight 
to be very much stronger than it really 

is. In the pre-emption suit the defen¬ 
dant-vendee admitted the title of the 
pre-emptor and at first the vendor denied 

it, and an issue was framed as to whether 
the subject-matter of the suit really 

4 AlU 357=(1882) A. W. N. 67. 

(2) [1881] 67 P. R. 1881. 
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oonsisted of shops regarding which there 
was no right of pre'emption. On going 
through the record of the pre~emption 
ease I find that on the 5th of October 
1917 the vendor himself stated on 
solemn affirmation that he did not 
contest the pre-emptor’s right to bring 
the suit. Counsel urges that he may 
have been induced to do so because of the 
craven conduct of the vendee ; but it is 
impossible to get over the fact that he 
himself confessed judgment on this point 
and cannot now plead that the whole 
of the losses of the suit are due to the 
carelessness or dishonesty of his vendee. 
On this point also, therefore, there is 
no reason why the plaintiff should not 


succeed. . . -n.- i. • *. 

As to the cross-objection the District 

Judge was apparently under the 

impression that this sum of Bs. 
formed part of the costs incmred in the 
pre-emption case proper. They were 
incurred, and I think 

execution proceedings .and this being 

so I think the plaintiff is entitled to 

dismiss the appeal with costs, J 
accept the cross-objections also with 

coats. The decree will be in the same 
form as granted by the District Judge, 
i. e. against Sita Ram to the extent only 
that he received property from Jai 

Kishan Das, his father. 

ji tJinmiss&d. 
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Shadi Lal. C. J.. and LeEossiqnol. J. 

Belu Mai and o«;»ers-Plainti£fs-Appel- 
lants. 

V. 

Ahmad and offeers— Defendants—Ees- 

^L^tters Patent Appeal Ko. 238 of 192^ 
Decided on 18 th November 192o, from 

fViA decree of Abdul Raoof, J., D/ 
November 1924. in Civil Appeal No. 956 

Ji^ctnlracl Act,Ss. 59. 60. and 61-Deblor's 

Credttorcan appropriate even up^ rial. 

« J ritxTPfi several distinct debts to 
men a to him, it is the 

one person and makes a debtor 

direction? either exp the payment 

regard to Apphcahon 

which goveroB tb^ 

mcn“ wh“r however, the debtor has not taken 


adavutage of the power conferred upon him by, 
S. 59, the creditor is a?; liberty to apply the pay¬ 
ment in liquidation of any lawful debt actually 
due and payble to him from the debtor. The 
creditor may apply payments up to the very last 
moment even up to the time of the trial. 

[P. 183, C. 2, P. 184, C. 1,] 

Shamair Chand —for Appellants. 

Mehr Chand Mahaja7i —for Respon¬ 
dents. 

LeRossignol, J. —This appeal arises 
out of a suit brought on a deed of hypo¬ 
thecation for the recovery of Rs. 200 
principal plus Rs. 530 interest, total 
Rs. 730. The original creditor was one 
Ulfat Ram and the plaintiffs are his re- 
presentaives. The main defence pleaded 
was a complete repayment of the claim 
and the further contention that other 
payments in respect of other debits had 
been made to the widow of Ulfat Ram. 
On the production of Ulfat Ram s account 
book it was found to contain in the 
defendant’s account seven entries on the 
debit side and five on the credit side. 
The first item on the debit side was, 
strangely enough, the item secured by the 
deed of hypothecation ; the other items 
were unsecured. Of the items on the 
credit side two were specifically appro¬ 
priated ; the other three had not been 
specificaliy appropriated to the unsecured 
debit items ; but it is significant that the 
total credits tallied with the total un¬ 
secured debits. On these facts the Courts 
below have concurred in holding that 
though the main defence is false the 
unappropriated credit items must be 
applied in reduction of the present 
claim on the hypothecation deed as 
being the earliest debit, and for 
this course they have sought and found 
justification in S. 61 of the Contract Act. 

For the plaintiffs it has been urged 
before us that inasmuch as the debtor 
did not take advantage of the privilege 
conferred upon him by S. 59 of the Con¬ 
tract Act, S. 60 of that Act gives the 
creditor plenary discretion to apply any 
payment at any time, even up to the time 
of trial, to any debt he chooses ; and after 
having heard counsel for both sides we 
hold that the appeal must succeed. 

Now, it is indubitable that when a 
debtor owes several distinct debts to one 
person, and makes a payment to him, it 
is the direction, either express or implied 
of the debtor with regard to the applica¬ 
tion of the payment which governs that 
payment’s destination. A careful con- 
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sideration of S. 59 of fche Indian Contract; 
Act leaves no doubt, however, that that 
intimation must be synchronous with the 
payment. Where, however, the debtor 
has not taken advantage of the power 
conferred upon him by S. 59, the creditor 
is at liberty to apply the payment in 
liquidation of any lawful debt actually 
due and payable to him from the debtor. 
The learned Judge in Chambers, following 
Kundan Lai Jagan Nath (i),holds that 
S. 59, 60 and 61 of the Contract Act were 
enacted to embody the rule laid down in 
Clayton’s case (15 Revised Reports, page 
161). It holds that the creditor can take 
advantage of the discretion allowed to 
him by S. 60 only at the time of the 
payment and is not at liberty to make 
any ex post facto appropriation. Now, 
Clayton’s case was based on peculiar 
facts. The question which the Courts 
were called upon to decide was whether 
a customer of a Rank was justified in 
claiming that payments made to him by 
the Bank were payments made against 
particular credit items in his account and 
not against the account as a whole, and 
it was held that the payments were made 
against the whole account and that the 
creditor was not at liberty to urge ex post 
facto that particular payments to him 
should be debited against particular 
credit items. In that case, however, the 
learned Master of the Rolls stated that 
he was not called upon to determine the 
general question of the creditor’s right 
to make the application of indefinite pay* 
ments, so that the decision clearly has no 
general application. The view that the 
creditor may apply payments up to the 
very last moment, even up to the time of 
the trial, was adopted in Cory Brothers 
and Company Limited v. The Owners of 
the Turkish, Steamship Mecca'* The 
“ihecca” (2) and in Seymour v. Pickett 
(3) and has been followed by the Sigh 
Courts of Bombay, Madras and Patna. 
On the other side is only the ruling relied 
upon by the Court below, and the main 
reason of the view of that Court appears 
to be that where the law as laid down in 
Cory Brothers and Co. (2) accepted, there 
would remain no scope for the application 
of S. 61 of the Contract Act which pro- 

(1) fl916j 37 All. 649=13 A. li. J. 908^ 

(2) [1897] A. C. 286=66 L. J. P. O. 86=76 
L T. 579=45 W. R. 667=8 Asp. if. C. 
2B6 

(3) [1905] 1 K. B. 715=74 L. J. K. B. 418= 
92 L. T. 519. 


vides that where neither party makes any 
appropriation, the payment shall be ap¬ 
plied in discharge of the debts in order 
of time. This objection, however, does 
not impress us ; for it is not difiQcult to 
imagine cases in which neither party, 
either by oversight or mistake, has 
made any appropriation. Moreover, a 
Code attempts to provide for all 
possibilities. 

In our opinion the Courts below might 
well have held on the peculiar circum¬ 
stances of this case that the original credi¬ 
tor Ulfat Ram, did appropriate the pay¬ 
ments to the unsecurred debts; but we are 
bound by the finding of fact that he did 
not do so. Holding, however, that S. 60 
of the Contract Act grants to the credi¬ 
tors plenary discretion to make the 
appropriation at all times up to the time 
of trial (and it is obvious that this rule 
contravenes no principle of justice or 
equity), we consider that the plaintiffs at 
the institution of the suit, had appro¬ 
priated payments to the unsecured debts 
and were not restricted in the exercise of 
this discretion to the point of time when 
the payments were actually made. 

We accordingly accept the appeal, set 
aside the decrees of the Courts below and 
decree in full for the plaintiffs with costs 
throughout. 
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CAMPBEIili, J. 

Maya Ram —Plaintiff—Appellant. 

V. 

Tulhi Ram and otho’S —Defendants 
—Responden ts. 

Mis. Second Appeal No. 1246 of 1923, 
Decided on 19th January 1924, from the 
order of the Dist. J., Amritsar, D/- 21sfc 
April 1923. 

Civil P. C., O. 41, jB. 23— No reverb of decree^ 
No di^po^df of fuit on preliminary point—Bemand 
is tmproper-^ourt s-hould proceed, if necesiary, 
under O. 41, B. 25 or O. 27. 

Whore the decree was not reversed on appeal 
nor was the suit disposed of upon a preliminary 
point, the appellate Court should not remand the 
case under O. 41, B. 23. But if the evidence on 
the record is sufficient for the preper decision of 
the issues, it should decide the issue itself; or, if it 
requires further evidence, it should proceed under 
R. 25 or R. 27 of O. 41. [P. 186, O, 11 

Nand Lai —for Appellant, 

Niranjan Das —for Respondents. 
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Tirkha Mal V. Gurji Mal 
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Judgment. —The learned counsel on 
both sides agree that the learned District 
Judge acted contrary to law in remand* 
ing the case under 0.41, K. 23, Civil 
P* O., The decree was not reversed on 
appeal, nor was the suit disposed of upon 
a preliminary point, and by using O. 41, 
R: 23, the learned District.. Judge forced 
the respondent to come to this Court 
on second appeal at a most inconvenient 
stage. The learned District Judge stated 
in his order that the evidence already on 
the record was probably sufi&cient for the 
proper decision of the two issues to which 
he referred, viz.. Issues Nos. 4 and 5. 
That being so he should have decided the 
issue himself, or, if he required further 
evidence he should have proceeded under 
R. 25 or R, 27 of O. 41. 

I accept the appeal, set aside the order 
remanding the case under O. 41, R. 23, 
and direct that the appeal be disposed of 
by the learned District Judge on all the 
points for decision. Costs in this Court 
will be costs in the appeal. 

Appeal accepted. 
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Shadi Laii, C. J., and Zafar Adi, J. 

Tirkha Defendant—Appellant. 

V. 

Gitrji ilfaZ—Plaintiff—Respondent. 

Second Appeal No. 2536 of 1921, Deci¬ 
ded on 29th April 1924, from a decree of 
the Dist. J., Hissar. D/- 13th June 1921. 

(a) Hindu Laiv— Separation of one 
Shares of aU deflned-Others are to hold their 

property o9 separate. 

Where, in the deed of partition, the shares of 
other coparceners also are defined on separation 
of one member, the legal infemnoe is ^ 
to hold the property allotted to them ® 

shares as separate owners, L*' aoo, o 

ffc) Hindu Law—Joint family—Separation of 
one member—Ho presumption exists as to others 
. remaining joint or re-untted 

When one member of a joint Hindu J 
fien 9 .rAtes there is no presumption that the re 
SSioiog members remain united or to 

S^at b1 proved like any other fact; A I R. 192. 
P. C. 136, Foil. ^ 

Jagan Nath—(or Appellant. 

O. S. Salary a—(or Respondent. 
Judgment,— This was a suit bet¬ 
ween two Hindu tnce 

with a third named Madan Dal. once 


constituted a joint Hindu family. In 
June 1903 the plaintiff separated from 
the other two and a deed of partition was 
duly executed defining the shares of all 
three. After the separation of the plain¬ 
tiff, Madan Dal and the defendant, who 
was then a minor, continued to live to¬ 
gether and the two transacted business 
jointly. Madan Dal died later on leaving 
a son Sohau Dal. The latter has not been 
heard of for over seven years and the 
plaintiff, therefore, maintained that he 
was dead and sued to recover half of his 
share in the property of which he and 
the defendant were co-owners. The trial 
Court dismissed the suit holding that the 
defendant and Madan Dal had remained 
united and that, therefore, the defendant 
was entitled to succeed to the whole of 
the property of Madan Dal's son by right 
of survivorship. On appeal the learned 
District Judge reversed the judgment 
and decree of the first Court on the 
ground that it was not proved that the 
defendant Madan Dal remained united or 
re-united after the partition. 

The only point urged before us on be¬ 
half of the defendant-appellant in this 
second appeal is that the deed of parti¬ 
tion referred to above fully indicated 
that the two brothers remained joint and 
that the finding of the lower appellate 
Court to the contrary was erroneous and 
UDSupportable. But in the said deed the 
shares of the defendant and his brother 
Madan Dal were defined and the legal 
inference, therefore, is that they were to 
hold the property allotted to them in 
those shares as separate owner?i In the re¬ 
cent Privy Council case, Mt.Jatti v. Ban" 
wari Bal ll). their Dordships of the Privy 
Council decided that when one member of 
a joint Hindu family separated there was 
no presumption that the remaining mem¬ 
bers remained united, and that an agree¬ 
ment to remain united or to re-unite 
must be proved like any other fact. In 
the present case there was no evidence to 
establish that the defendant and Madan 
Dal remained united or agreed to re¬ 
unite. We are, therefore, of opinion that 
the conclusion arrived at by the learned 
District Judge is correct and dismiss the 
appeal with costs. 

Appeal dismissed. 


(1) A. 1. R. 1923 P. O. 136. 
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Zafar Ali and Addison, JJ. 

Ralla Sin(j)\ —Plaintiff—Appellant. 

V. 

Bishna and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 2752 of 1922, Deci¬ 
ded on 1st December 1925, from the 
decree of the Dist. J., Ambala, D/“ lOth 
August 1922. 

(a) Jdhwr—Minor Is deemed a party to proceed¬ 
ings without a guardian. 

An appeal in which a respondent is a minor 
should be deemed to have been filed not on the 
day on which the name of his guardian is entered 
in the memo of appeal, but on the original 

of its presentation. 4 All. 37 and 30 All. 55, i^on. 

^ fP 186, C 1] 

(5) Custom {Punjab) — AUeyiallon m«sf be 

challenged as a whole. 

Where co-owners sell their joint land the sale 
when impeached by the reversioner, cannot be 
split up into parts. The transaction affects him 
as a whole, and he is entitled to assail the whole 

of it. ^ 

Nand Lai —for Appellant. 

Jagan Nath Aggartval —for Respon¬ 
dents. 

Zafar Ali, J. —This was a declaratory 
suit by a reversioner to avoid a sale of 
ancestral land on the usual ground that 
the sale was devoid of consideration and 
without necessity. The plaintiff did not 
succeed in the trial Court and his appeal 
to the District Judge having also failed 
he appears in this Court in second appeal. 
Counsel for the respondents raises a preli¬ 
minary objection that the appeal is barred 
by time because the name of the guardian 
ad litem of the minor respondent Ishar 
Singh is not mentioned in the memo of 
appeal. An application for entering his 
name was filed, but long after the expira¬ 
tion of the period allowed for filing the 
appeal. That application is also before 
us for disposal. The objection, however, 
possesses no force because, as held in 4 
All. 37 which was followed in 30 All. 65, 
an appeal in which a respondent is a 
minor, should be deemed to have been 
filed not on the day on which the name 
of his guardian is entered in the memo of 
appeal, but on the original date of its 
presentation. Though no proceedings 
against a minor who is impleaded as a 
defendant in a suit or is made a respon¬ 
dent in an appeal can be taken until his 
guardian for the suit or appeal is ap¬ 
pointed to represent him, the nomination 
of a guardian is not an essential require¬ 


ment for the filing of a suit or the pre¬ 
sentation of an appeal, and the guardian 
can be nominated and appointed subse¬ 
quently. The guardian ad litem of the 
minor is also one of the respondents and 
the respondents are represented in this- 
Court by counsel. We, therefore, overrule^ 
the objection and grant the application. 

Turning to the merits we find that the 
vendors were related to the plaintiff 
reversioner thus : 

Kama 


Pohlu Chaina 

I (Vendor) 


^lansha Atra 

(Vendor) (Vendor) 

1 

Ralla Singh 

(Plaintiff) . . 

The land was sold for Rs. 1,000 which 
was paid thus.— 

(1) Rs. 798 before the the Sub-Re¬ 

gistrar. 

(2) Rs. 187 left in the hands of the 

vendees to redeem the 
mortgage to which the 
land was subject. 

0) Rs. 15 for registration expenses- 
To prove item No. 2 the vendees pro¬ 
duced the registered mortgage deed which 
they had received from the mortgagee on 
payment of the mortgage money to him 

and they examined a witness also who 

deposed to the payment. This evidence 
was in our opinion sufficient to prove the 
payment of this item and this being a 
just antecedent debt its payment was a 

But no necessity was proved for the 
balance. Chaina, who was the owner of 
one-half share in the land sold presum; 
ably got half of Rs- 798. which was paid 
before the Sub-Registrar, but it is not 
known how he spent that money. The 
other two vendors bought a mortgage of 
land for Rs. 400 about four days after 
the sale in question. The mortgagor was 
a widow. It cannot be said that to 
ancestral land for the purpose of buying 
a mortgage of land where the mortgagor 
is a widow is a prudent act or is an act o 
good management. We, therefore, are 
unable to hold that this money 
for a valid necessity. The estate of 
vendors which has ultimately to devo 

on the plaintiff, has, however, benefited t>y 
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this investment and justice requires in 
aooordanoe with the principle laid down 
in S. 41 of the Specific Relief Act, that 
the plaintiff should pay this amount to 
the vendees before taking possession of 
the land in suit. His counsel agrees to 
this and states that he will pay it. 

Lastly there is the plea of acquiescence. 
It was argued on behalf of the vendees 
that the plaintiff was not entitled to 
impeach the sale in respect of the shares 
of Mansha and Chaina in the land sold 
because his father had acquiesced in the . 
sale thereof by them. But wrere co¬ 
owners sell their joint land the sale when 
impeached by the reversioner cannot be 
split up into parts. The transaction 

affects him as a whole and he is entitled 

to assail the whole of it. 

We, therefore, accept the appeal and, 
reversing the judgment and decree of the 
Court below, we grant the p^intiff a 
declaratory decree to the effect that the 
sale is inoperative as against his rever¬ 
sionary rights, but that he is liable to 
pay Rs. 587 to the vendees before taking 
possession of the land. The parties to 

bear their own costs throughout. 

Appeal accepted 
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Campbell, J. 

Salig Bam— Defendant—Appellant. 

V. 

Baklitawar Singh and another Plain 

tiff and Vendor—Respordent?. 

Second Appeal No. 256 of 1923,Decided 
on 16th January 1924, from a decree of 
the Diet. J.. Ludhiana. D/- 20th Novem- 

ber 1922. 

Indian Soldiers Litigation Act (9 of 1918) 

S. 11 of the Indian Soldiers (Litigation) Act is 
applicable only to a plaintiff who is an Indian 
soldier at the time when he brings his suit . 
A, 1. B. 1923 Lah. 655, Foil, 

Badri Das—'iot Appellant. 

Sliamair Chand —for Respondents. 

Judgment. —Bakhtawar Singh, plain¬ 
tiff, sued to pre-empt a sale of land 
which took place on the 6th March 1917. 
He instituted his suit on the 11th August 
1920 and stated in his plaint that he had 
been on war service with the Patiala 
Lancers and that for that reason his suit 
was within time. The defendant vendee 
pleaded that he knew nothing of the plain- 
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tiff being in the Patiala Lancers ; that he 
was in the village at the time of the sale ; 
and that his suit was time barred. 

The plaintiff offered evidence of the 
dates on which the Patiala Lancers had 
been mobilized, and both the trial Court 
and the lower appellate Court held that 
his suit was within time. The trial 
Court found that the Patiala Lancers 
returned from overseas on the 16th of 
February 1919 and were demobilized, and 
that they were again mobilized on the 
14th April 1919 and demobilized on the 
8th November 1919. The plaintiff was 
then granted long leave from the l9th 
December 1919 to the 20th of August 
1920. 

The vendee, Salig Ram. has preferred a 
second appeal and has contended that- 
some of the evidence on which the above 
dates were fixed is inadmissible. He 
must, however, succeed on the ground 
that the plaintiff has never proved or 
attempted to prove that he is an Indian 
soldier within the meaning of Act IX of 
1918. The term “Indian soldier” means 
any person subject to the Indian Army 
Act, 1911. The persons subjected to the 
Indian Army Act of 1911 are ; (a) Indian 
Ofiicers and Warrant Officers, to which 
category the plaintiff certainly does not 
belong: (b) persons enrolled under the 
Act; and (c) persons not otherwise subject 
to Military Law who, on active service, 
etc., are employed by, or are in the ser¬ 
vice of, or are followers of, or accompany 
portion of, His Majesty s Forces, 

There is no proof that plaintiff is ox 
ever was a person enrolled under the 
Indian Army Act. If. as a member of an 
Imperial Service Corps, he could be 
brought within (c) above during the 
period that he was on actual active ser¬ 
vice. ho certainly ceased to be an Indian 
soldier when the regiment returned to 
Patiala and was demobilized'in November 
1919 As ruled in Piara Singh v. Dfula 
Mai (1), S. 11 of the Indian Soldiers 
(Litigation) Act is applicable only to a 
plaintiff who is an Indian soldier at 

the time when he brings his suit. 

The plaintiff thus has failed to prove 
that his suit is within limitation. I ac¬ 
cept the appeal, set aside the 
the Courts below, and order that the 
plaintiff’s suit be dismissed with costs 
throughout. 

Appeal accepted. 

A. R* ^55. 
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Md. Ghaus V. Md. Ali Shah (Jai Lai, J./ 
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Jai Lal, J. 

Mah onied Ghaus —Defendant—Appel- 
lart. 

V. 

Mahomed Ali Shah and others —Defen¬ 
dants and Plaintiffs' -Respondents. 

Misc. Appeal No. 1291 of 1924, Deci* 
ded on 27th January 1925, from an order 
of the Dist‘J., Lyallpur, D/- 13th March 
1924. 

Punjab Llr-itfation (Cw^totn) Act (1 of 19.^0), 
S. 6—i*. 6 additional owe year's -period to 

tho^c u ho were entitled to bring suits when the Act, 
came into force. 

Section 6 really gives an additional period of 
one year to those who were at the time, when the 
Act came into force, entitled to institute suits for 
declaration but could be successfully met by a 
plea of limitation owing to the repeal of the Act of 
1903 and the consequent reduction of the limita¬ 
tion by the new Act. [P 188, C 2 ; P 189, C 1] 

Badri Das —for Appellant. 

Sagar Chand for Shah Nawaz —for 
Respondents. 

Judgment. —The legal point involved 
in this second appeal is of' considerable 
difficulty. In order to understaiid it the 
following statement of facts will be 
useful : 

Raji Shah, the father of the two plain¬ 
tiffs, sold the land in dispute to Defen¬ 
dants Nos. 1, 2 and 3 on the first of April 
1913. Mahomed Ali Shah, plaintiff, was 
a minor at that time and Imam Shah, the 
other plaintiff, had not yet been born. 
Mahomed Ali Shah attained his age of 
majority on the 3rd July J921 and this 
suit was instituted on the 23rd May 1923 
for a declaration that the sale in question 
was fictitious and without consideration 
or necessity and did not, therefore, affect 
the reversionary rights of the plaintiff’s 
on the death of the alienor. 

The first Court dismissed the suit as 
barred by limitation, but the District 
Judge held it to be within time and re¬ 
manded the case to the first Court for 
•decision on the merits. The defendant 
vendees have appealed to this Court. 

At the time of the sale the period of 
limitation for such suits was provided by 
the Punjab Limitation (Ancestral Land 
Alienation) Act, 1900, which provided a 
period of 12 years, but that Act was re¬ 
pealed by the Punjab Limitation (Custom) 
Act, 1920 which came into force on the 
4tU January 1920. This Act reduced the 
period for such suits to six years. It is 


contended on behalf of the defendant- 
appellant that the present suit is barred 
by limitation on the ground that limita¬ 
tion for such suits in relation ‘ to aliena¬ 
tion which took place before'the 4th June 
1920 'is only one year by virtue of S. 6 
of the Punjab Limitation (Custom) Act, 
1920. 

Section 5 of the Act runs as follows : 

Subject to the provisions contained 
in Ss. 4 to 25 (inclusive) of the Limita¬ 
tion Act, 1908, and notwithstanding any- 
^thing to the contrary contained in the 
First Schedule of the said Act, every suit 
of any description specified in the Sche¬ 
dule annexed to this Act, instituted after 
the period of limitation prescribed there¬ 
for in the Schedule, shall be dismissed 
although limitation has not been set up 
as a defence.*' 

And S. 6 reads as follows :— 

Notwithstanding anything herem cow 
tained, ay suit for which the period of 
limitation prescribed by this Act is 
shorter than the period of limitation pre¬ 
scribed by the Indian Limitation Act, 
1908, or by the Punjab Limitation (An¬ 
cestral Land Alienation) Act, 1900, may 
be instituted within the period of one 
year next after the commencement of 
this Act, or within the period prescribed 
for such suit by the Indian Limitation 
Act, 1908, or by the Punjab Limitation 
(Ancestral Land Alienation) Act, 1900, 
whichever period expires first. 

It is admitted by Mr. Radri Das, who 
appeared for the appellant, that if the 
present suit is governed by S. 5 then the 
suit is within limitation by virtue of Ss 6 
and 8 of the Limitation Act. The diffi¬ 
culty is really created by the opening 
sentence, which w© have italicized, of 
S. 6 of the Act of 1920, which if read by 
itself might be interpreted to mean that 
S. 5 of the Act does not govern cases to 
which the Punjab Limitation (Ancestral 
Land Alienation) Act, 1900, applied but 
has ceased to do so by virtue of its repeal 
by the Act of 1920 ; in other words, cases 
in which the cause of action to contest 
alienation has already arisen. We must 
say that the phraseology of S. 6 of the 
Act of 1920 is obscure and open to mis¬ 
construction, but we do not consider that 
the contention of Mr. Badri Das is sound. 
The point is one of first impression and 
reading the two sections together i, e , 
Ss. 5 and 6 of the Act of 1920, we bold 
that S. 6 really gives an additional period 
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of ouo year to those who were at the 
time, when the Act came into force en¬ 
titled to institute suits of the nature as 
the one before us, but could be success¬ 
fully met by a plea of limitation owing 
to the repeal of the Act of 1900 and the 
consequent reduction of the limitation. 
In the case before us the limitation would 
have expired on the 1st April 1925 under 
Che Act of 1900 and on the 3rd July 
1924 under S. 5 of the Act of 1920 read 
with Ss. 6 and 8 of the Limitation Act. 
The opening sentence of S. 6 of the Act 
of 1920 being vague we are unable to 
hold that it had the effect of depriving 
the plaintiffs of their right which they 

had under S. 5. 

We therefore, hold that S. 6 of the Act 
of 1920 does not apply to the case of the 
plaintiffs in the suit before us. In view 
of our finding on this point the other 
poinfi^involvee does not arise* The result 
is that this appeal is dismissed with costs 

Appeal dismissed. 
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Martineau, j. 

Thakar Das —Appellant. 

V. 

Daulat Ram and others Defendants 
Respondents. 

Second Appeal No. 1927 of 1924, Deci¬ 
ded on 30th March 1925, from an order of 
the District Judge, Multan. D/- 3rd April 

1924. ^ ^ , 

(a) Civil P. C., O. 22. B. 4-On« 
likely to he affeded by the point in dlspi^, ^ 
during appeal— mpresentatlves not brought on 

record—Appeal doe^ not abate. 

Failure to bring on record the legal reprasonta- 
tive of ft deceased respondent who was not m any 

concarnedwith the 

does not cause the appeal to abate. [P 189. 0 2] 
• Court-fee^ Act, S. 7 (l«) {f)—Accoxints suit— 
oSl^ahl appeal^ from preliminary decree may 

nut hls olVJi vdluat\.on. 

A defendant appealing against a preliminary 
A detenaai FF ^ accounts is 

d Tn ^ut^bifi own valuation on the memo- 
entitled to P , ^ y tije Court-fee on that 

randum bound to accept the valuation 

given by the plaintifi P .p . q 

All,226,PoU. 

Hargopal —for Appellants. 

Fakir Ch and—(or Eespondents. 

Judgment— This appeal arises out of 

a suit for dissolution of partnership and 


rendition of accounts. On the objection of 
Kanshi Ram, Defendant No. 7, Thukar 
Das was added in the trial Court as a de¬ 
fendant, and Che question for determina¬ 
tion was whether Thakur Das was a part¬ 
ner in the business or only a sub partner 
with Kanshi Ram. The Subordinate 
Judge held on the strength of a judgment 
given in a suit which Thakur Das had 
brought for rendition of accounts, that he 
was a partner in the concern and passe d 
a preliminary decree in which he declared 
that Thakur Das had a half*anna share. 
Thakur Das appealed to the District Judge, 
paying a Court-fee of Rs. 10 on the appeal. 
The District Judge held that the Court- 
fee should have been paid ad valorem on 
Ks. 130, the value of the suit as given in 
the plaint, and that there was no sufficient 
reason for giving time to the appellant to 
make up the deficiency, and he accor¬ 
dingly dismissed the appeal. Thakur Das 
has filed a second appeal in this Court. 

A preliminary objection is taken on 
behalf of the respondents that the appeal 
cannot proceed because Udho Ram, one of 
the defendants, died on the 27th February 
1924 (while -the appeal to the District 
Judge was x^ending) and his representative 
has not been brought on the record. 1 
think there is no force in this objection as 
Udho Ram was in no way affected by the 
only point which was 'in dispute in the 
case, namely, whether Thakur Das was a 
partner or only a sub*xmrtner with Kanshi 
Ram. It was only Thakur Das and Kanshi 
Ram who were concerned with that 
matter. Raj Ch under Sen v. Ganga Das 
Seal (l) and Jamna v. Sarjit (2) which 
have been cited by counsel for the respon¬ 
dents, are not in point, and I overruled 
the preliminary objection. 

The plaintiff valued his suit at Rs. 130 
and paid a Court-fee of Rs. 10 which was 
sufficient under the Court-fees Act, which 
was in force when the suit was instituted. 
.Before the appeal in the District Court 
was 61ed, the old Act had been amended 
by Act 7 of 1922, under which the Court- 
fee payable on a valuation of Rs. 130 is 
Rs. 14-10-0. But under S. 7 (iv) (0 of 
the Act the amount of fee payable in a 
suit for accounts is to be computed accor¬ 
ding to the amount at which the relief 
sought is valued in the plaint or memo* 

(1) [1904] 31 Cal. 487=81 I. A. 71=14 M. L. J 

147=8 C. W. N. 442=1 A. L. J. 146=3 Bar. 

6-^3 (P. C.). 

(2) [1919] 67 P. R. 1919. 
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ranclum of appeal and in Kanhaiya Lai v. 
Tiavx Sarup (S) it was held that a defen¬ 
dant appealing against a prelinninary 
decree passed against him in a suit for 
accounts is entitUd to put his own valu¬ 
ation on the memorandum of appeal and 
pay the Court-fee on that valuation, and 
is not bound to accept the valuation given 
'by the plaintiff in his plaint. Now in the 
memorandum of appeal filed in the Dis¬ 
trict Court (i e., the vernacular memo¬ 
randum) the actual value was not entered, 
but the value was stated to be fixed. 
This being so, as the appellant was en¬ 
titled to put his own valuation on the 
appeal and was not hound to accept the 
valuation given in the plaint, it cannot 
be said that the Court-fee paid on the 
the appeal in the District Court was in¬ 
sufficient. 

1 accordingly accept the present appeal, 
set aside the lower appellate Court's 
decree and remand the case to that Court 
under O. 41, R. 23. Civil P. C., for deci¬ 
sion on the merits. The Court-fee paid 
on the appeal in this Court will be re¬ 
funded, and other costs will be costs in 

the case. 

Case remandedt 

~(3) A. I. R. 1022 All. 228^ 
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Harrison, J. 

Abdulla —Accused—Petitioner. 

V. 

Empero7 —Opposite Party, 

Criminal Reference No. 538 of 1925, 
Decided on 29th May 1925, made by the 
S. J., Karnal, on 22nd March 1925. 

Criminal P. C., S. lately aftera^- 

Qulttal of accused oi a charge under S. 411 , x.P.C., 
order U7ider S. 110, Cr. P. C., is Improper, 

Where in a case under S. 411, 1. P. C.. the ac- 
accused is acquitted and immediately an order 
\vas passed against him under S.llO of the Cn- 

minal P. C. 

Held : that ho should not have been restricted 
under S. 110, Criminal P. C., immediately after 
without a very strong case being m^e out 
against him. [P 191. C 1] 

Shatnair Chand for Petitioner. 

C. H. Carden Noad —for the Crown. 

Report of the Case. —Abdulla was 
restricted to his village for one year by 
• order, dated l6th August 1924. of Agha 
Muhammad Sultan Mirza, Magistrate, 


First Class, Karnal. The appeal was 
rejected by the District Magistrate on 
24th November 1924, Abdulla has now 
applied to this Court for revision 

Sixteen witnesses appeared for the 
prosecution and 27 in defence. The 
learned District Magistrate has upheld 
the conviction because he was of opinion 
that the Magistrate who made the in¬ 
quiry and saw the wicnessess had come to 
the conclusion that the evidence for the 
prosecution was to be believed and not 
that of the accused and also because 
among the prosecution witnesses there 
were a Station Master and a Sub-Inspec¬ 
tor who suspected the appellant in cases 
of thefts of their own properties. A 
perusal of the evidence in detail, how¬ 
ever, shows that the evidence for the pro¬ 
secution does not prove much. Prosecu¬ 
tion Witresses Nos, 5 and 8 do not say 
anything against the accused ; P. W. No. 
12 says that his reputation is not very 
bad : P. W. No. 11 says that he is not a 
professional thief ; P. W. No. 4 says that 
one Santu suspected the accused of theft 
of his buffalo, but Santu appeared as D. 
\V. No. 26 and stated that no buffalo of 
his had ever been stolen. Accused has 
had litigation with P. Ws. Nos. 7 and 9 
as appears from the copies of judgments 
which are on the record. Prosecution 
Witnesses Nos. 10, 13, 14 and 15 admit in 

their cross-examination that they gave 
evidence in the previous case under S. 411, 
Indian Penal Code, against the accused in 
which the accused was acquitted. This 
leaves only five witnesses, P. Ws. Nos. 1, 
2, 3, 6 and 16. Of these, P. Ws. Nos. 1, 3 
and 16 are Sub-Inspectors and P. W. No. 
2 is the Station Master. The Station 
Master says that he suspected the accused 
of theft of his buffalo and that accused 
had agreed to pay him Rs. 50, but did not 
keep his promise and yet he admits that 
in the report to the police he made no 
mention of accused’s name. Daulab Ram 
Sub-Inspector, P. W. No, 3, says that he 
suspected the accused in a theft of his 
own, but he was unable to find anything 
or to challan the accused. A mere suspi¬ 
cion is no proof of anything against the 
accused. As opposed to these prosecution 
witnesses we have got the consistent testi¬ 
mony of 27 witnesses for the defence who 
all say that the accused is of good charac¬ 
ter. The Sub-Inspector (P. W. No. 1). 
admits that he challaned the accused in a 
case under S. 411, Indian Penal Code, but 
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he was acquitted in that; and afber that 
there have been no complaints received 
hy the Sub*Inspeotor against accused. 
TThe accused was similarly challaned 
under S 110 in 1919, but was discharged. 
In my opinion the evidence on the record 
does not justify the conviction of the ap' 
pellant. The case is. therefore, reported 
to the High Court for revision with a 
Tecommendation that the conviction be 
set aside. 

Order. —Abdulla was restricted to his 
village for one year by an order, under 
S. 110, Criminal P. C. His appeal was dis¬ 
missed by the District Magistrate. The case 
has been sent up by the learned Sessions 
Judge who has recommended that the 
order should be set aside, and he supports 
his recommendation by various reasons, 
one of which that for discrediting the 
evidence of the Station Master is shown 
by counsel to be incorrect. For the rea¬ 
sons given by the learned Sessions Judge 
and also because the accused having just 
been acquitted in a 411 case, should not 
in my opinion huve been restricted imme¬ 
diately after without a very much 
stronger case being made out, I accept 
6 he application for revision and cancel 
the order. 

Application accepted. 
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LeRossignol, J. 

FatheiUlah and others—'PUintiSs-- 

l^etitioners. 


v. 


Abdul Rahim and others—'Detenda.nts 
—R'Spondents. 

Civil Revision Petition No. 74 of 1925, 
Decided on 26th March 1925, for revision 
of an order* of the Senior Sub-JLyallpur, 
D/- Ist December 1924 

Ctvtl P. C., SqH. 2, Para. l^—ArbllraUon 
proceedings are not separate case—No revision 
Hes front order setting aside award. 

Arbitration proceedings entered upon by the 
•parties in the course of a trial of a suit are pro¬ 
ceedings in that suit and do not constitute a 
case withia S. 115 and therefore, an 
orLr of lower Court setting aside award and 
the suit to proceed before it is not 
^“^revWon “ n. 1. I 1924 iah. 42^5, dppr. 

Miihimmad Shaft and Muhammad 
Bafi—lot Petitioners. , „ , . 

Tek Ghand and Mehar Chand Mahajan 

^for Resi)ondents. 


Judgment. —This is an application 
for the revision of an order of the Senior 
Subordinate Judge setting aside an award 
on various grounds, and a preliminary 
objection is raised by the respondents 
that the application is not competent, 
inasmuch as the Senior Subordinate 
Judge’s order is an interlocutory order, 
and, therefore, not subject to revision : 
Tjal Chand'Mangal Sen v. Beharilal^ 
Mehar Chand (l). 

On behalf of the petitioners it is re¬ 
torted that the ruling cited by the respon¬ 
dents does not apply to this case, inas¬ 
much as arbitration proceedings are 
special proceedings which take place be¬ 
fore special tribunal and, therefore, are 
not merely proceedings in the suit, but 
constitute a ‘ case ” by themselves. In 
support of his argument the learned 
counsel has referred me to the “ con¬ 
tents ” table of the Civil P. C., and has 
dilated on the fact that arbitration is 
dealt with under Part V of the Code 
which is entitled “ special proceedings,” 
and he has also referred me to certain 
reported cases in which Courts have in¬ 
terfered in revision in such cases. 

The real issue is whether arbitration 
proceedings entered upon by the parties 
in the course of a trial of a suit are pro¬ 
ceedings in that suit, or within the 
meaning of S. 115 of the C^de constitute 
a separate case, and, in my opinion, the 
answer must be that they are merely 
proceedings in the suit. The fact that 
Part V of the Code is entitled “ special 
proceedings” is of no significance in this 
connexion, for we find under the same 
part that certain suits also are dealt 
with. S. 89 of the Code reads as fol¬ 
lows : 

” All references to arbitration, whether 
by an order in a suit or otherwise.” >;= * 

These words clearly contemplate that 
the arbitration proceedings shall be con¬ 
sidered as a proceeding in the suit. In 
the Second Schedule to the Civil P. C., 
•Cl. (2) of para 3 runs : 

Where a matter is referred to arbi¬ 
tration, the Court shall not, save in the 
manner and to the extent provided in 
this schedule, deal with such matter in 
the same suit.” 

These words clearly mean that to the 
extent provided in the schedule the arbi¬ 
tration proceedings form an integral part 
of the suit. Indeed, the whol#» <5oh#»me 
A. I. B. 19^4 Lah. 42^ ^ “ 
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of the schedule is that all references to 
arbitration shall be treated as suits, for 
we find that when any party wishes to 
enforce an agreement to refer to arbitra¬ 
tion, he may apply to the Court for the 
filing of that agreement and his applica¬ 
tion shall be numbered and registered as 
a suit (para. 19). A similar provision is 
made in para. 20 that after an award 
has been made without the intervention 
of the Court any person interested may 
apply to the Court to have the award 
filed in Court. In the two latter cases 
there is no suit apart from the proceed¬ 
ings in arbitration, and it is significant 
that in those cases an appeal against the 
order is allowed by S. 104. It is other¬ 
wise when the reference is made to arbi¬ 
tration in a suit already pending before 
a Court. In such a case for an obvious 
reason no appeal against an order is 
allowed, and it can never have been 
contemplated by the Legislature that 
the refusal of this right could be made 
good by an application in revision. 

For the foregoing reasons, I have no 
hesitation in holding that arbitration 
proceedings in a suit instituted in a Court 
are not proceedings independent of the 
suit, hut are merely proceedings in the 
case and do not in themselves constitute 
a separate case. This case, therefore, in 
which the Senior Subordinate Judge has 
set aside the award and directed that 
the suit shall proceed before him is an 
undecided case and not open to revision. 
I uphold the preliminary objection and 
dismiss the petition with costs. 

Petition dismissed. 
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Mahtineau and Fforde, JJ. 

Kamil —Defendant—Appellant. 

V. 

Netoas and others —Plaintiffs & Defen¬ 
dants—Respondents. 

First Appeal No. 275 of 1921, Decided 
on 10th November 1925. from the decree 
of the Senior Sub.-J., Jhang, D/— loth 
November 1920. 

Cu’^tom^iPunjab)—Mortgage by wldotc —TTfdau* 
having one daughter—Mortgage can be avoided by 
reversioners. 

Where the self-acquired property of the deceased 
•' was mortgaged by his widow and the deceased bad 
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left one daughter, and where the parties were 
governed by the general custom of agriculturists. 

Keld * that the reversioners of the deceased 
were entitled to contest the mortgage in spite of 
the deceased having left a daughter surviving him ; 
103 P. P. 1907 and 149 P. P. 1908, Ket. mi. 

[P 192 O 2] 

Umar Baksh —for Appellant. 

Ghulam Mohi'ud-din —for Respon¬ 

dents, 

Fforde, J.— -This is a suit brought by 
the collaterals of one Ghulam to contest 
a mortgage made by his widow Mt. Jawai 
and his mother Raushnai in favour of the 
defendant Kamir. 

It has been held by the trial Court 
that the parties are governed by the 
general custom of agriculturists, and with 
this finding we entirely agree. It appeare- 
that Ghulam left him surviving one issue 
only, namely, a daughter, now aged 
soms three years. It is contended by 
Mr. Umar Bakhsh, who appears for the 
mortgagee, that the alienation is valid 
as the property in question was admit¬ 
tedly the self-acquired property of Ghulam 
and is not ancestral qua the plaintiffs. 
Mr. Ghulam Mohi-ud-Din, who appears for 
the plaintiffs-respondents has referred to 
two cases; one, Mnhammad Umar y. Abdul 
Karim (l) in which it was held that the exi¬ 
stence of a daughter does not preclude the 
near reversioner from contesting the 
alienation made by a widow, and that it is 
immaterial whether the property aliena¬ 
ted by the widow is self-acquired or 
ancestral property. In the other case 
cited by Mr. Ghulam Mohi-ud-Din 
namely, Tapuria v. Mangal (2) 
it was held that where a widow’s 
daughter has herself no male issue 
a distant reversioner may contest an 
alienation made by such widow. No case 
has been cited to the contrary and ac¬ 
cordingly we must hold it to be clearly 
established that the plaintiffs under i*he 
circumstances of the present case hav& 
the right to bring this suit in spite of the 
fact that there is a daughter of the- 
alienor Mt. Jawai living. 

We‘agree with the trial Court thafc 
necessity for the alienation has not beea 
established. Accordingly the appeal must 
be dismissed with costs. 

Appeal dismissed. 


(1) 1907] 103 P. R. 1907. 

(2) [1908] 149 P. R. 1908. 
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Addison, J. 

Fitzviaarice —Appellant. 

V. 

Emperor —Opposite Party. 

Oriminal Appeal No. 1111 of 1925, 
!Pecided on 16th February 1926, from the 
order of the S. J., Peshawar, D/- 28bh 
October 1926. 

(a) Criminal P. C., S. 423 (2)— S. 423 (2) docs 
not narrow down S. 418, Crimifuxl P. C. 

S. 423 (2) only applies if it becomes necessary 
to consider whether the verdict of the jury was 
erroneous owing to a misdirection by the Judge. 
It does not narrow down S. 411 which allows an 
appeal in a jury trial on a question ot law ; 
29 Mad. 569, D(st. [P. 194, C. 1, 2] 

(b) Criminal P. C.. S^. 235 and 234— Four 
distinct acts on different dates relating to differ¬ 
ent documents charged under S. 477-A, J. 
P . C.—Offences cannot be tried together. 

Where there were four distinct acts on different 
dates relating to four different documents charged 
under S. 477-A : Held-, that as the offences did not 
come within a series of acts so combined together 
as to form the same transaction, they could not 
be tried together at one trial either under S. 235 
or S. 234. CP. 194, C. 2] 

(c) Crimindl Trial — Misjoinder of charges. 

Where there is a misjoinder of four charges the 
illegality of trial is not cured by the judge striking 
out one charge when the trial is practically over. 

[P. 194, C. 2J 

L. Saunders and B. R. Puri —for 
Appellant. 

C. Seven Petman and B. Seven Petman 
—for the Grown. 

Judgment. —The appellant was tried 
by the Sessions Judge of Peshawar with a 
jury of five persons. He was found guilty 
of three separate offences under S. 477-A, 
Indian Penal Code, by a maiority verdict 
of the jury of 3 to 2. The Judge seeing 
no reason to disagree with that verdict 
accepted it and convicted him of three 
offences under S. 477-A, Indian Penal 
Code. He sentenced him to nine months 
rigorous imprisonment for each offence, 
the sentences to run concurrently. 

Numerous grounds of appeal have been 
put forward, but only one need be consi¬ 
dered as in my opinion it must prevail. 
It was to the effect that the trial was 
totally illegal as it proceeded on four 
charges till the stage that only one minor 
prosecution witness remained to be 
examined. Counsel for the prosecution 
then withdrew one charge on the ground 
of misjoinder and the position was at that 
time explained to the jury. In 25 Mad. 61 
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the Judicial Committee of the Privy 
Council held that the trial was illegal as 
it had proceeded on four charges and that 
this illegality was not cured by S. 537, 
Criminal Procedure Code. The trial was 
held by a judge of the Madras High Court 
with a jury. There was tlien an appeal 
to a Full Court on a certihcate granted 
by the Advocate-General under S. 26 of 
the Letters Patent. It was held by the 
Full Court that it had power to strike 
out one charge and come to a conclusion 
as to whether there was sufficient evi¬ 
dence to support the three charges left. 
But their Lordships of the Privy Council 
held that this could not be done as there 
had been a disregax-d of an express pro¬ 
vision of law as to the mode of trial and 
that the trial was illegal and could not 
stand. The effect of S. 123 (2). Criminal 
Procedure Code, was not considered by 
their Lordships. Before me it was argued 
on behalf of the Crown that under the 
provisions of S. 423 (j), Criminal Proce¬ 
dure Code, the appellate Court cannot 
alter or reverse the verdict of a jury 
unless it is of opinion that such verdict is 
erroneous owing to a misdirection by the 
Judge, etc., and that it therefore did not 
matter that the trial had been illegal 
nearly up to its close unless there was a 
misdirection by the Judge on the three 
charges left, on which alone he asked the 
jury’s verdict. Their Lordships in the 
case mentioned laid down that the illegal 
course pursued could not be amended 
by the appellate Courts arranging 
afterwards what might or might nob 
have been submitted to the jury as the 
mischief sought to be avoided by 
the statute had been done. In the 
case before me, the jyry heard practi¬ 
cally all the prosecution evidence on all 
four charges, to which the appellant had 
pleaded at the beginning of the trial ; but 
it was explained to them at the time 
when one charge was withjirawn that 
this had been done, and the Judge’s sum¬ 
ming up was on the three charges left. 
It is also correct that the trial was ille¬ 
gal down to the stage that the fourth 
charge was withdrawn, that is, till it was 
nearly finished. Again, an appeal is 
given under S. 418, Criminal Procedure 
Code, on a matter of law when the trial 
has been by jury. The point raised is 
one of law. Can it be held that the pro¬ 
visions of S. 418. Criminal Procedure 
Code, are cut down by S. 423 (2), Criminal 
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Procedure Code ? That would mean that 
no question ef illegality can he taken m 
appeal, if the Judge, in his summing up, 
did nofc misdirect the jury ; and that the 
iurv’s mind may have been greatly pre- 
iud'iced by an illegal trial, but that this 
cannot be rectified if at the end the judge 
did not misdirect them. S. 227, Criminal 
Procedure Code, enacts that any Court 
may alter or add to a charge before judg¬ 
ment is pronounced or in a jury trial be¬ 
fore the verdict of the jury is returned. It 
was held, however, in 29 Mad. 569, that 
this did not permit a J^Iagistrate to strike 
out a charge for the purpose of curing an 
illegality already committed. In that 
case also there were four charges. The 
prosecution evidence had been led, the 
charj^es framed, and the accused pleaded 
to them, and examined his defence wit¬ 
nesses. Before judgment, however, the 
Magistrate struck out one charge, purf^r- 
ting to act under S. 227. It was held that 
be could not do so as the mischief had been 
done which the law desired to prevent, 
and that all the section meant was to 
allow the alteration of a charge or chai^ 
ges upon which the trial had validly pro 

ceeded. 

In the present case, the same ini 
had been done, except that the 
witnesses had not been heard 
Judge had not summed ‘j"! 

]urv. There is no distinction m pj 
ciple between this case and 

^•Ldure ^C-ode.'^^ is "coied. ^ The 

‘He""hai£np to iudgment^ and 
the Sessions JudgOcterej 

It was held that the Magistrate 
returned It t^e way mentioned so 

L illegality under which the 
tHal took place. The question is whether 

the Sessions Judge 

because of the provisions of b. 

Criminal Procedure Code, as it must be 

held that he could not. do so under 

S. 227, or, rather, whether in ? 

this illegality can be committed if the 

Judge does not misdirect jury as regards 

the three charges left. It is 

„„ th« p™b.b|y^ 

trttinbd Magistrate 'S the tiabunal. 

The answer in my ^2) 

yond any doubt, namely, that S. 

Criminal Procedure Code, only applies 
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if it becomes necessary to consider whe-j 
ther the verdict of the jury was errone¬ 
ous owing to a misdirection by the Judge. 
It does not narrow down S. 418, Crimi¬ 
nal Procedure Code, which allows an 
appeal in a jury trial on a question of 
law. If there has been no trial in fact, 
because such trial was illegal, it mu^ be 
set aside for that reason only and no 
question arises as regards any misdirec 
tion affecting the jury’s verdict. .This is 
the law in England and this view as 
been consistently followed m India. 
That this is the correct view follows 
from S. 537 (o). Criminal Procedure Code, 
which enacts that no 6nding. sentence or 
order passed by a Court of competent 
jurisdiction shall be reversed or altered 
on account of the omission to revise any 
list of jurors in aocordance with 8. 324 
unless such omission has in fact occa 
Sonera failure of justice. This means 
that the omission referred to “"st be 
treated as a mere irregularity. But sup¬ 
pose that the provisions of the law as 
to empanelling a jury are violated That 
is not provided for in S. 537. This 
implies that such a breach of the law 
must be treated as an illegality vitiating 
the whole trial, which must be set aside 
for that reason alone. For example in 
All. 211, a jury trial was set asi^ 
because seven jurors were e“panell^ 
instead of five as fixed by an order of the 

Local Government acting under S. 

Criminal Procedure Code, on the ground 
that the trial was not before a tribunal 
constituted according to law. There was 
in that case an illegality as regards the 
number of jurors chosen and the appeal 
was allowed. Again provi¬ 

sions of Ss. 276 to 279 and 326. Criminal 
Procedure Code, as regards selecting the 
Jurors were not followed, it was held in 
7 C. TV. N. 188 that such a grave irregu¬ 
larity was not rectified by S. 537. To a 
similar effect is 33 All. 385. Another 
case which may be quoted is All. 481. 
In that trial one juror was discharged 
and another chosen in his place 
two witnesses had been examined, 
trial did not commence afresh, but the 
evidence given by the two witnesses 
read over to and admitted by them. It 
was held that there was no valid 
and that it must be set aside. Another 
case in point is Lyme v. Crown i )* 
where an in the statutory prg- 

(1) A. I. R. 1924 Eah. 17. 
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cedure was held to vitiate the whole 
trial which was by jury. In all the above 
oases the trial was set aside on account 
of illegalities committed therein without 
reference to any misdirection of the jury 
by the Judge, obviously on the ground 
that there was no valid trial in which a 
verdict of the jury bad been returned. 
This is how the law must be interpreted. 

Although, as noted by the learned 
Sessions judge, the fourth charge was 
withdrawn at the request of the prosecu¬ 
tion on the ground of misjoinder of more 
than three charges, some attempt was 
made before me to argue that in fact, 
though four charges had been drawn up, 
there was only one charge within the 
meaning of S. 235, Criminal Procedure 
Code, as there was one series of acts so 
connected together as to form the same 
transaction. 1 am unable to hold this. 
There is no proof of any conspiracy 
covering the four charges framed under 
S. 477-A, Indian Penal Code, and it can¬ 
not be said that the transactions formed 
one series of acts. They were clearly 
independent acts. The success of one 
may have led to the next. The first 
cbaige was that on the 4th May 1921, 
he wilfully and with intent to defraud 
Government of which he was a servant, 
falsified etc., Exhibit B, an indent which 
belonged to the Government. The second 
was that on the 14th March 1921 he 
made the false indent, Exhibit E. The 
third was that on the 15th March 1921 
he made the false supply order Exhibit 
K ; while the fourth charge which was 
withdrawn, was the falsifying of indent 
Exhibit P. 1 on the 24th March 1921. 
It cannot be said in these circumstances 
as was argued, that in fact there was one 
offence of falsifying and forging supply 
orders and indents. This is not a case 
•of making false entries in books of ac¬ 
counts but of falsifying different docu¬ 
ments. It was held in 26 Cal., 560 that 
>each act of falsification amounts to a 
separate offence under S. 477-A, Indian 
Penal Code, that an accused person can 
only be charged with and tried at one 
trial for any number of offences of the 
same kind not exceeding three committed 
' in the space of one year and that the 
explanation appended to S. 477-A, Indian 
* Penal Code, does not purport to override 
, S. 234, Criminal Procedure Code. Again, 
where a .person was sent up for trial 
J under S. 477-A, Indian Penal Code 


charged with having altered certain ac¬ 
counts between the years 1907 and 1909 
and the evidence showed that the subject- 
matter of the charge was practically fivo 
series of entries in certain books, it was 
bold in 32 A.II. 57 that the charge was 
bad for misjoinder. It is different, of 
course, if there is a series of alterations 
in accounts made to cover one defalca¬ 
tion as they are not distinct offences, 
but such false entries in any particular 
case can only relate to one defalcation and 
it is impossible to take a sei'ies of false 
entries relating to three different offences 
in the same trial (41 CaL 722) Further 
it was held in 30 Mad. 328 that it was 
illegal to try a person on a charge which 
alleged three distinct acts of criminal 
breach of trust under S, 409 Indian 
Penal Code and three distinct acts of 
falsifying accounts under S. 477-A, Indian 
Penal Code as neither S. 234 nor S. 235 
Criminal Procedure Code covered such 
a case. In the present'case there wei-e 
four distinct acts on different dates rela¬ 
ting to four different documents cliarged 
under S. 477-A. It follows, therefore, that 
the trial on the four charges was illegal 
as the offences did not come within a 
series of acts so combined together as to 
form the same transaction, and that they 
could not be tried together at one trial 
either under S. 235 or S. 234, Criminal 
Procedure Code. 

I hold that there was an illegal trial 
because of misjoinder of four charges, 
and that this was not cured by the Judge 
striking out one charge when the trial 
was practically over; and I, therefore, 
accept the appeal, set aside the convic¬ 
tion of the appellant and direct that a 
new trial be held. The appellant will 
execute a bond with one or two sureties 
for Rs. 10,000 to appear before the Ses¬ 
sions Judge, Peshawar, when called upon 
and in any case on the Ist March 1926, 
whether called upon or not. 

Appeal accepted., 
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MARTINEAtr, J. 

King-Emperor 

v. 

Raj PaZ—Accused. 

Criminal Revision No. 1063 of 1925, 
Decided on ISth November 1925, from 
the order of the 1st Class Mag., Lahore, 
D/- 13th November 1924. 
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Penal Code, S. IbS-A— Intention is essential 

_ Truth of ^tatemenlsi charged U viatertol to deter- 

viJnc UitcHtlon and for scyttetice* 

iDteotion is an element in the 
S. 153-A and the Court must be satisfied that the 
uicused had a conscious intention of promotnig, 
causing or exciting enmity and J^atred : 10 P. 

ICe.) 1907, Foil. The question of the truth of the 
statements made by the accused is matenal so far 
as the accused’s intention is concerned. More¬ 
over evidence given to show that the statements 
made bv the accused were true, or 
him to be true, even if insufficient for the pur 
pose of proving him to be nmocent of ^ 

to promote class hatred, would be relevant on the 
question of the sentence to bo P^^se m the event 
of his conviction. iJb u a,-j 

Za/aruUah Kkan—ior the Crown. 

Tek Chaad —for the Accused. 

Judgment.—The respondent is 
prosecuted for an offence under S. 15d . 
of the Indian Penal Code m ren<ect of a 
l.a.n,.hlet called “ Bang.la ^asool o 
^vhich he is the author ; and 
application has been made on behalf 
the Crown for revision o an 
which the Magistrate has 

intention of the accused is f " ^ 

that evidence to prove that allegatio 
contained in the pamphlet are based 

facts is also relevant. . . 

The Magistrate is, in my opinion, right 

on both lints, and his view - suppo^ ed 
hv the very ruling, Jaswant Bai y. ittnf/ 
Bmneror ( A which has beeen cited on'be- 
■ half of the etitioner. That was a 3Rdo 
Iment of a Division Bench, and one 
t^nel Judges, Sir William Clark held 
that intention was an element in the 
offence, and said that unless he were 
satisfied that the accused nad a 
intention of promoting, causing, oi excit 
ing enmity and hatred he would not 
maintain the conviction. The 

the relevancy of the truth of 

ments in the article 

accused was also raised, '’^5 

that the question of their tiu 
material so far as the accused s 

was concerned, and the 

made a point of the fact that the stoi> 
which the accused had given out was 

tesed only on a flimsy 

over, evidence given to show ‘h®'* ‘ 1 \® 

statements made in ^0 '■®®|’°“ him 
namnhlet;were true, or believed by him 
to be true, even if insufficient for the 

purpose of proving him to ’’® wLld 

intending to promote class hatred, wo 

be refvant on the nu'~^ti«^n- 1 —^ —__ 

(iV UW7J.10 P,k 7 1907 Cr.=14 H. NV. K. iyu7 

Cr. 
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of his con- 


to be passed in the event 
viction. 

I accordingly dismiss the application. 

Revision dismis sed 
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Addison, J. 

Nazar Miihatntnad Khan Accused 
Petitioner. 

V. 

Hara Sinoh Complainant—Res* 

pondent. 

Criminal Petition No. 22 of 1924, Deci¬ 
ded on 9th May 19z5. for restoration of 
the Case No. 788 of 1924 to file passed by 
Le Rossignol, J.. on l 2 th December 1924. 

(a) CrtvilnaJ P. C., S. •m—PeJeclton of appeal 
wider S. 421—A’o forviallty nor reasons are neces¬ 
sary. 

An appeal can be rejected under S. 421 without 
auy formality. There need be no recorded Judg¬ 
ment or reason of any description. [P 197 C 2j 
( 6 ) Criminal P. C., S. oQl.-.l—i>ection is general 
and does not empoirer High Court to review Its 
Judgment. 

S. 5C1--4 is of a very general nature and has no 
application to the question whether the High 
Court should review its judgment : 19 B. 732, Bel. 
on. [P 197 0 11 

Ram Lai for Des Raj Sawhney—ior 

Petitioner, 

Moti Sayar and Anant Ram Khosla 
for Respondent. 

Order. —On the 4th August 1924, the= 
Sessions Judge, Montgomery, directed 
under S. 195, Criminal P. C., that a com¬ 
plaint under S. 211. ^ ” 

should be filed in the Court of the Dis¬ 
trict Magistrate, Montgomery, against 
Nazar Muhammad *Khan, An appeal 
from this order was filed in this Court 
and it was summarily dismissed on the 
I2th December 1924, by a learned 
Judge of this Court, neither the ap¬ 
pellant nor his counsel being pre¬ 
sent. On the 3rd January 1925 the 

appellant put in an application stating 
that his appeal had been dismissed be¬ 
cause of the non-appearance of the ap¬ 
pellant and his counsel, that his counsel 
bad been misinformed about the date of 
the hearing and that the appeal should, 
therefore, be heard and decided on the 
merits as no judgment on the merits was 
<nven by the Hon’blelearned Judge incham* 
hers. The application purported to be under 
S 561-A. Criminal P. C. The question 
to be decided is whether the appeal can 

now be heard. 
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The appeal was obviously dismissed 
under bhe provisions of S. 421, Criminal 
P. C., in the absence of the appellant and 
his pleadtA* wbo had a reasonable oppor¬ 
tunity of being heard in support of the 
appeal. This must be taken to be the 
case as no affidavit has been filed. It is 
true tliat tlm order of the learned Judge 
of this Court does not state that he saw 
no sufiBcient ground for interfering but, 
in my opinion, it must be assumtd that 
this was omitted inadvertently or be¬ 
cause it was considered unnecessary to 
note everything in a summary order. An 
appeal can be rejected under S. 421, Cri¬ 
minal P. C,. without any formality. • 
There need be no recorded judgment or 
reason of any description. I have not the 
slightest doubt that this was why a full 
order was not recorded to the effect that 
there were no grounds for interference. 
For this reason alone this application 
must be rejected. 

I am also of opinion that S. 561-A, 
Criminal P. C., which is of a very general 
nature has no application to the question 
now under consideration. The section 
applicable is S. 369, Criminal P. C., which 
is to the effect that no Court shall alter or 
review its judgment after it has been 
signed, save as otherwise provided by the 
Criminal P. C., etc. It has not even 
been argued that there is any special 
provision apart from S. 561-A, Criminal 
P. C., which deals with this subject. The 
Division Bench ruling of the Bombay 
High Court, Queen‘Empress v. Bhimappa 
(1) is in point. A Sessions Judge dis¬ 
missed an appeal without going into the 
merits on the ground that it was barred 
by limitation, he subsequently admitted 
the appeal and acquitted the appellant. 
The Bombay High Court held that the first 
order was under S. 421, Criminal P. C., 
though it was not upon the merits and 
was not open to review by the Sessions 
Judge. I, therefore, hold that the matter 
oannot be re-opened on this ground also, 
although it is not necessary for me to go 
into this question on my first finding. 

There is no question of hardship in the 
jpresent case as all that has been ordered 
is that a complaint under S. 211, Indian 
Penal Code, shall be filed against the peti¬ 
tioner. The result is that this applica¬ 
tion is rejected. 

Appltcahon rejected. 
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Campbkll, J. 

Stirain Defendant —Apiiellanfc. 

I 

V 

Babii, and oth ers —ri:i intiffs—Respon¬ 
dents. 

Second Appeal No. 1741 of 1924, Deci¬ 
ded on 22nd January 192"), from a decree 
of the Dist. J., Amritsar, D/-11 June 1924* 

Hindu Law—Alltmatlon by nafural mayiaglny 
guardian for necessity or benefit of estate Is valid. 

Tho natural guardian of a Hiudu minor has 
power, in the management of his estate, to mort¬ 
gage or sell any part thereof in case of necessity 
or for the benefit of the estate. 45 CaL 878 
Distinguished^ [p 193 C 1] 

Nihal Chand Nehra —for Appellant. 

Cli-iman Tjal Guinti ~for Respondents, 

Judgment. —This second appeal arises 
out of a suit by a minor for possession of 
land which was sold by his mother acting 
as his guardian. 

The first two issues framed by the 
trial Court were as follows : 

( 1 ) Whether the land was sold by the 
mother of the plaintiff for tho benefit of 
the minor ? 

( 2 ) In case Issue No. 1 is proved, is the 
sale void ? 

The trial Court held that out of the 
ostensible consideration for the sale 
Rs. 230 were set off by the vendee against 
the amount due on a previous mortgage 
which was for the benefit of the minor. 
The Court held that the mother had no 
right to convey any right or interest in 
the immovable property of tho minor 
plaintiff and that the sale was void. 
Nevertheless the plaintiff was ordered to 
pay Rs, 230 before obtaining possession 
of the land. 

Both parties appealed to the District 
Judge who declined to go into the ques¬ 
tion 0 / necessity for the sale or of benefit 
to the minor, bub on the strength of bhe 
Privy Council ruling in Imambandi v. 
Mutsaddi (l) accepted the plaintiff’s 
appeal and decreed his claim for posses¬ 
sion without payment of anything. 

The rule laid down by their Lordships 
of the Privy Council was one to be 
applied solely to Muhammadans and was 
based upon a consideration of Muham¬ 
madan Law. The present minor is a 

^ (1). [1919] 45 Cal. 878=45 I. A. 78—35 m7L. J 
422=16 A. L. J. 800=24 M. L. T. 380=28 
O. L. J. 409=28 C. W. N. 60=5 P. 

276=20 B. L R. 1022=(1919) M. W, N. C1 
= 9 L, W. 518 (P. C.). 


(1) fl896] 19 Bom. 732. 
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non'Muhammadan, and his learned 
counsel before me is unable to cite any 
authority for the proposition that the 
Muhammadan rule must be applied also 
I to non-Muhammadans. The ordinary 
Irule stated in para. 440 of Mulla s Hindu 
Law is that the natural guardian of a 
Hindu minor has power, in the manage¬ 
ment of his estate, to mortgage or sell 
lany part thereof in case of necessity or 
'for the benefit of the estate. 

The decision of the learned District 
Judge must be set aside. I accept the 
api>eal and return the case to him for 
re-decision. Costs will follow the event^ 

Appeal accepted. 
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Abdul Raoop and Harrison, JJ. 

Mt. Bhagwanti —Plaintiff—Appellant. 

V. 

Thakur Mai and others —Defendants— 
Respondents. 

Second Appeal No. 22 of 1921, 
Decided on 6th December 1924, from a 
decree of the Dist. J., Hissar, D/- 31st 
August 1920. 

Hindu Law — Maintenance—Widowed i daugh- 
ter-lndaw has vierely a vwral right of ntalnten- 
ance against her fathcr-ln-law, as regards his 
self’a^qnlred property—She cannot realize her 
malntetuifice front ^tch property sold or willed 
away by the father-in-law. 

A man has absolute right under the Hindu 
Law to dispose of his self-acquired property in 
any way he chooses. This being so, a widowed 
daughter-in-law has no sort of right or control 
over his alienations during his 'lifetirne and 
she cannot possibly be allowed to realiss her 
roaiotsnance from the property which he has 
seen fit to sell or gift, although this doubtless 
has the effect of depriving the widow of her legal 
rights of maintenance before they are fully born, 
for during the father-in-law’s lifetime her rights 
are merely in embryo, being nebulous moral 
rights which she* cannot enforce. 

[P. 198, C. 2, P. 199, C.l] 

N. C. Mehra —for Appellant. 

Kanshi Ram and Bahvant Rai —for 
Respondents. 

Judgment. —This is a suit by a 
widow claiming from her father-in-law 
and his three nephews to whom .he had 
bequeathed by gift certain immovable 
property. She claimed that this was 
coparcenary property 'in which her 
husband held a share at the time of 
his death, and she was awarded a decree 
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by the trial Court against all the de¬ 
fendants. The nephews alone appealed 
and their appeal succeeded, it being 
found by the learned District Judge as 
a fact that the whole of the property 
in suit was self-acquired property of 
the father-in-law, that he was fully 
entitled to do what he wished with hi& 
own and that he had gifted it free of 
all obligation or charge to his nephews, 
and that the widow could not pursue it 
in their hands. 

On second appeal before us counsel 
contends that although there is a moral 
obligation on the father-in-law during 
his lifetime to maintain his son’s widow 
after his death that moral obligation 
crystalizes into a legal charge against 
the self-acquired property left by him 
and inherited by his heirs. He relies 
on Rangammal v. Echammal (l), in 
which it was held that even where the 
father-in-law has made a 'Will the 
widow can after his death pursue the 
property in the hands of the devisee. 
He argues with some force that by 
analogy she should he allowed to pursue 
the property in the hands of the 
alienees or donees on the reasoning that 
it is ultimately the property from which 
she has to recover her maintenance and, 
although she has no legal right to re¬ 
cover it during the father-in-lavv s 
lifetime and while the property is in 
his hands, if he alienates the whole 
of his property during his lifetime and 
his title in the property disappears, 
she should be allowed on equitable 
grounds to realize her maintenance from 
that same property when in the hands of 

the donees. . 

Whatever may be said on widow s 

behalf on equitable grounds the fact 
remains that it is clearly established 
that, a man has absolute right under the 
Hindu Law to dispose of his self- 
acquired property in any way he chooses. 
This being so, as the widow has no sort 
of right or control over his alienations 
during his lifetime, she cannot jiossibly 
he allowed to realize her maintenance 
from the property which he has seen 
fit to sell or gift. This doubtless has 
the effect in this case of depriving the 
widow of her legal rights of mainten¬ 
ance before they are fully bom ; for dur¬ 
ing the father-in-law’s Ufetime her 

rights are mnr elv in embryo, _bem^ 

(1) [1899] 22 Mad. 305—9 M. L- J* 
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nebulous moral idghfes which she cannot 
enforce. This is inevitable, as any other 
decision would be irreconcilable with 
the all-important proposition that a 
man may do what he wills with his 
own self-acquired property. 

"We dismiss the appeal with costs. 

Appeal dismissed. 
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Shadi Lal, C. J. 

Lakshmi Narain —Petitioner. 

V. t 

Mt, Ratni —Complainant—Respondent 

Criminal Misc. Appeal No, 208 of 1925 
Decided on 20th February 1926, from the 
Court of the 1st Class Magistrate, Ambala, 
D/- 20th February 1926. 

(rt) Legal PractUionerfi Act (18 of 1879), S. 14 
Proceedings under S.' 14 are neWwr civil nor 
criminal, 

A proceeding under the Act is not a civil 
pioce^ing and the provisions of the Civil P, 
C are wholly inapplicable to a case of mis¬ 
conduct by pleader. Nor an enquiry into the 
conduct of a pleader can be treated as a criminal 
proceeding, though being penal in its nature it 
resembles in many respects a cnmiral case. 

[P 199j C IJ 

(6) Oovertimefit of India Act, S. lOl-^Stgh 
Court can transfer ^oceedlngs under Legal Practl- 
tio^^ers Act under S. 107. 

The High Court can, in the exercise of its 
powers of general superintendence under S. 107. 
direct a transfer of proceeding under ^1 
Practitioners Act. CP l99, C 2] 

M, Ij, Pari —for Petitioner. 

Shamair Chand —for Respondent. 

Order. —The appellant Lala Lakshmi 
Narain Varma. a pleader practising at 
Ambala, has been called upon to answer a 
charge’’of, misconduct under S. 14 of the 
Legal Practitioners Act, XVIII, of lc79, 
and the question debated before me by 
the learned counsel for the parties is 
whether the High Court has jurisdiction 
to make an order of transfer with respect 
to a proceeding taken under the said Act. 
There can be no doubt that a proceeding 
under the Act is not a civil proceeding, 
and the provisions of the Civil P. 0. are 
wholly inapplicable to a case of this 
description. Nor do I think that an 
enquiry into the conduct of a pleader can 
be .treated as a criminal proceeding, 
tnough being penal m its nature it re 
sembles in many respects a criminal 

case. 


The learned counsel for the applicant 
however, invokes, S. 526 of the Criminal 
Procedure Code, and contends that, as 
Act XVIII of 1923 has now amended the 
section by omitting the word “ criminal 
which occurred in Cl. (ll) of sub-S. (I) 
thereof, the present proceeding comes 
within the ambit of that section. There 
can be no doubt that under the old law 
there was a conflict of opinion as to 
whether a case under Chapter VIII or 
under S. 145 of the Code could be called 
a criminal case, but all doubt on this 
subject has now been set at rest by 
deleting the word “ criminal ” from 
S. 526. The scope of the section has now 
been considerably enlarged, and every 
case tried by a criminal Court comes 
within the purview of the amended 
section. There is, therefore, considerable 
force in the contention that the present 
enquiry under S. 14 of the Legal Practi" 
tioners Act which is being conducted by a 
Magistrate, constitutes a “ case ” within 
the meaning of the section. 

Without pronouncing, however, a final 
opinion as to the applicablity of S. 526 
of the Criminal Procedure Code, I con¬ 
sider, that the High Court can, in the 
exercise of its powers of general superin¬ 
tendence under S. 107, of the Government 
of India Act, direct a transfer of pro¬ 
ceeding taken under the Legal Practi¬ 
tioners Act. It has been repeatedly held 
by the Allahabad High Court that those 
powers are extensive enough to authorize 
the High Court in the exercise of its 
discretion to send for the record of an 
enquiry conducted by a District Judge in 
order to publish a list of the persons 
proved to be touts in accordance with the 
provisions of S. 36 of the Act, and to 
examine such record and thereafter to 
issue such orders or instructions to the 
District Judge as might appear to be 
proper : vide inter alia In the matter of 
the petition of Madho Ram, (1) and In the 
matter of the petition of Kashi Nath (2). 
The same view has been taken by the 
Calcutta High Court in In re Siddeshwar 
Boral (3). The only case bearing upon 
the question of the applicability of S. 107 
to a proceeding of this character, to which 
the learned counsel for the respondent 
has invited my attention, is the judgment 
of the Patna High Court in In the matter 

(1) [1899] 21 All. 181=(1899; A. W. N. 34. 

(2) A. I. R. 1924 All. 69. 

18) [18931 4 C. \Y, N. 36. 
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of -Tanak Kishore (4), but the report 
shows that, while the learned Judges 
discussed the scope of the said section, 
they refrained from expressing any opi¬ 
nion as to whether the right of general 
superintendence conferred by it would 
include the making of an order for the 
transfer of a proceeding taken under the 
Legal Practitionei's Act. 

I have examined the language of S. 107 
of the Government of India Act and 
(reached the conclusion tliat the general 
powers of superintendence conferred 
thereby upon the High Court are wide 
enough to enable this Court to send for 
the record of a proceeding under S. 14 of 
the Legal Pi*actitioner3 Act against a 
pleader and to pass such orders as it 
thinks fit. At the same time I am of 
opinion that this jurisdiction should be 
exercised cautiously and sparingly. In the 
case before me there are very strong 
grounds for making an order of transfer. 
Not only is the Magistrate personally 
interested in the matter, but the mis¬ 
conduct complained of took place in 
relation to an application for transfer 
preferred to the Additional District 
Magistrate. There can he no doubt that 
when a misconduct is said to have taken 
place in, or in relation to, a i)roceeding in 
a Court, an enquiry into that misconduct 
should be conducted by the presiding 
ofiBcer of that Court. 

For the aforesaid reasons I transfer the 
case from the Court of Lala Hukam 
Chand to that of the Additional District 
Magistrate. 

Case transferred, 

(4) [1917] ! Pat. L.J. 57G=(1917) P. H. C. C. GO. 
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Campbell, J. 

Lakhmi Chand —Defendant — Appel¬ 
lant. 

V. 

Firm Chhajju MaLRatan Lai and 
anothei —Plaintiffs and Defendant—Res¬ 
pondents. 

Second Appeal No. 657 of 1925, De¬ 
cided on 22nd October 1925, from a 
decree of the Dist. J., Delhi, D/- 16th 
December 1924. 


•Jt: LUnitafion Act, Art. 89—Swi/ by principal 
against oQc^it—Date fixed for settling accounts—‘ 
'Cline runs from such date and not from date of 
last transaction by agent on principal's behalf. 

In a suit ior accounts by the pri icipal against 
the agent when a date is fixed between them for 
settling of accounts, limitation begins to run 
from the date fixed and not from the date of the 
transaction last entered into by the agent on 
behalf of the principal. fP- 201, C. Ij 

Sardha Ram —for Appellant. 

Shamair Chand —for Respondents. 

Judgment. —In this case the lower 
appellate Court has upheld a decree 
granted to the firm Chhajju Mal- 
Rattan Lai against Lakhmi Chand for 
Rs. 875 due to them on certain transac¬ 
tions in which the defendant acted as 
the plaintiff's commission agent. 

In second appeal the only point raised 
is whether the suit was within limitation. 
Both parties agree that the article of the 
Limitation Act ap)plicable is 89 and that 
the suit, which was instituted on the 
31st May ly23 should be shown to have 
been brought within three years of the 
termination of the agency. The defen* 
dant'appellant’s contention is that the 
agency terminated on the 29th May 
1920 and that of the plaintiffs-respondents 
is that it terminated on 1st June 1920. 
The lower appellate Court upheld the 
plaintiffs' contention on the ground that 
the parties had agreed that the account 
should be settled on the 1st of June 
although all the transactions of purchase 
and sale into which the defendant entered 
on behalf of the plaintiffs might have 
been completed as alleged by the defen¬ 
dant on the 29th May 1920. 

For the defendant-appellant it is argued 
that there is no proof of any agreement 
that accounts should be settled on the 1st 
of June, but there is the sworn testimony 
on the record of one of the plaintiffs to 
support the lower appellate Court’s 
finding on this point. The lower appel¬ 
late Court has further accepted the 
plaintiffs’ accounts as correct and has 
believed the statements of the witnesses 
produced by them to depose to the nature 
of the transactions. According to this 
evidence what took place on the 296h 
May 1920 was that by that date the 
purchases and sales made by the defen¬ 
dant on the plaintiffs’ behalf were 
equalized in quantity, that is to say, on 
that date the defendant had purchased 
for the plaintiffs 2,700 maunds of gramj 
and had sold the same quantity* The 
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Isb of June, however, was the appointed 
settling day and until that day was over 
it could nob be said that the defendant 
had ceased to represent the plaintiffs as 
ibheir agent and to do acts in that 
loapacity. In view of the lower appellate 
Court’s finding that the nature of the 
transactions was as alleged by the 
plaintiffs, there can be no other conclu¬ 
sion bub that the agency did not tei*mi- 
nate until the 1st of June. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

Appeal dismissed» 
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XieRossignol and Martineau. JJ. 

Kesari Dass and Sons —Petitioners. 

V, 

Income-Tax Commissioner, Punjab 
and N. W. F. Province, Lahore —Res¬ 
pondent. 

Civil Miso. No. 408 of 1924, Decided on 
19th January 1926. 

Income-Tax Act (1922), S. 13, proviso- 
proviso does not apply where ge^vutneness of ac¬ 
counts Is d<mbted—S. 23 (2) applies in such a case. 

Proviso to S. 13 applies only when no method 
of accounting has been regularly employed or 
when the method employed is such that in the 
opinion of the Income-Tax Officer the income, 
profits, and gains cannot properly be deduced 
therefrom and not to a case where the Income- 
Tax Officer has a doubt as to the genuineness of 
accounts. The section applicable in such cassis 

S. 23 (2). 

C. H. Oertel—ior Petitioners. 

Des Kaj Sawhney —for Respondent. 

Order. —The petitioners manufacture 
und sell aerated waters and carry on a 
grocery business. They furnished a re¬ 
turn of their income for the year 1922-23 
and produced their accounts. The In¬ 
come-Tax Officer in an order of the 20th 
October 1923, said that no regular ac¬ 
counts were produced and that it was 
doubtful whether those seen by the In¬ 
spector were genuine, and remarking 
that the business, was prosperous and pro¬ 
fitable he proceeded to give an estimate, 
not based on any evidence, of the sales 
and profits, as well as of the income 
derived from the rent of the peti¬ 
tioners' house property, considerably in 
excess of the figures stated in the 
petitioners’ return ; he assessed the 


total income at Rs. 22,000. On appeal 
the Assistant Commissioner allowed an 
additional Rs. 2,000 for tlie co^ts of the 
petitioners’ establishment, bub otherwise 
upheld the order of tlie Income-Tax 
Officer. The petitioners then ai)plied to 
the Commissioner to refer certain ques¬ 
tions of law' to this Court. Tlie applica¬ 
tion was rejected, but this Court on being 
moved by the assessees under S. 66 (3) 
of the Income-Tax Act directed the 
Commissioner to state the case and a 
reference has now been made by him 
in accordance with that direction. 

The learned Commissioner has dealt 
at considerable length with the various 
points eight in number mentioned by the 
petitioners in their application to him. 
We think it is unnecessary to enumerate 
them or to discuss them in detail. The 
only real question for decision is whether 
after the petitioners had furnished a 
return of their income and had produced 
their accounts in compliance with a 
notice under S. 22 (4) of the Act, the 
Income-Tax Officer, when nob satisfied 
that the accounts were correct, was justi¬ 
fied in computing the income in such a 
manner as he thought fair. In support 
of the Income-Tax Officer’s order the 
learned Commissioner relies upon the 
proviso to S. 13, but that proviso ap-j 
plies only when no method of accounting* 
has been regularly employed or when 
the method employed is such that in the 
opinion of the Income-Tax Officer the 
income, profits, and gains cannot pro¬ 
perly be deduced therefrom. The Income- 
Tax Officer in his order assessing the peti¬ 
tioners said nothing about the method of 
accounting employed by them, but ex¬ 
pressed a doubt, for which he gave no 
reasons, as to the genuineness of their 
accounts. S. 13, therefore, has no applica¬ 
tion at all, but the section applicable is 
S. 23 (2), which requires the Income-Tax 
Officer, if he has reason to believe that 
the return made is incorrect or incom¬ 
plete, to serve on the person who made 
the return a notice requiring him, on a 
date to be therein specified, either to 
attend at the Income-Tax Officer's office 
or to produce or to be caused to be pro¬ 
duced any evidence on which such per¬ 
son may rely in support of the return. 
In this case the Income-Tax Officer did 
not serve such a notice on the petitioners,, 
nor does he appear to have pointed out 
them any defects or irregularities in 
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the accounts, so that they might be able 
to explain them, but he made a purely 
arbitrary assessment without having 
given them an opportunity of supporting 
the return which they had furnished. 

Such an assessment was in our opinion 
illegal and we answer the question of 
law above stated in the negative and 
direct that the petitioners be paid their 
costs by the Crown. 
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Addison, J. 

Baij Appellant. 


stated that they did not wish to defend 
the suit. The Court then ordered that 
as the security had been abandoned and 
Uggar Sain and his brother did not wish 
to defend the suit, a money decree should 
be passed against Mt.Mari for Rs, 750,. 
and Uggar Sain and Sher Singh were 
discharged (bari which is equivalent to 
* acquitted ’ in a criminal case). . 

In execution of the decree the plaintiff 
attached the shop .iP question. Uggai 
Sain and Sher Singh objected that it was 
not liable to attachment and sale in exe¬ 
cution of the decree against Mt. Mari, 
and their objection succeeded. Baij Nath 
thereuijon filed the present suit for a 
declaration that the shop in dispute was 
liable to attachment and sale in execu* 


V. 

Uggar Sain and others —Defendants— 
Respondents. 

Second Appeal No. 2524 of 1925, De 
cided on 12th February 1926, from the 
decree of the Dist J., Hissar, D/ 18th 
April 1925. 

^ Civil P. C., S, ^1—Improper party against 
whom no relief was claimed when discharged 
ceases to he defendant—Civil P. C., O. 1, P. 10. 

Where no relief was claimed against defen¬ 
dants and they were also not proper parties to 
the suit and where the Court discharged them 
but did not strike out their names from the re¬ 
cord. 

• Held ; that the order amounted to striking out 
the defendants from the record. 41 Mad. 418 ; 
40 Mad. 964, Expl. 20 C. W. N. 1279, Ref. The 
mere fact that the name of the exonerated party 
is not formally removed from the record pursu¬ 
ant to the order exonerating him would not 
afiect the question as to whether he remains a 
party. 17 M. L. J. 416, Foil. [P 202. C 2, P'203. C U 

Nanak Chand —for Appellant. 

Shamair Chand —for Respondents. 

Judgment. —One Baij Nath sued 
Mt. Mari for Rs. 750 and asked that this 
amount should be declared to be a charge 
on a shop orally mortgaged by her as secu¬ 
rity, which fact was entered in his 
books. Two persons, Uggar Sain and 
Sher Singh, put in an application to the 
effect that the shop was theirs and that 
they should be made parties to the suit. 
Although Mt. Mari admitted judgment 
the Court ordered that’ Uggar Sain and 
and Sher Singh should i be made parties 
and this was done, but the plaint was 
never amended so as to claim any relief 
as regards them. On the next hearing 
Baij Nath, plaintiff stated that he gave 
up his claim to a lien on the shop, 
whereupon Uggar Sain and Sher Singh 


tion of his decree. Both the Courts below 
have dismissed the suit on the ground 
that it was barred by S. 47 of the Civil 
Procedure Code as Uggar Sain and Sher 
Singh were parties to the original suit 
which so far as they were concerned ‘had 
been dismissed. Vide the explanation 
to S. 47, Civil Procedure Code. Against 
this decision this second appeal has been 
filed. 

The question involved is a very dim” 
cult one. There are only two rulings, 
both of the Madras High Court, which 
throw any light on the question. The 
first of these is 40 Mad.,964:. A mort¬ 
gaged his property to B. He ^en sole 
his equity of redemption to C. C sued 
for redemption of the mortgage and also 
joined D who claimed to be owner of the 
property as a defendant in the suit. 
At the hearing the suit was dis¬ 
missed as against B on the ground of 
misjoinder, i. e., on the ground that he 
was not a proper party to the suit. It 
was held that D was not a defendant 
against whom a suit had been dismissed 
within the meaning of the explanation 
to S. 47, Civil Procedure Code. In the 
case before me it is admitted that Uggar 
Sain and Sher Singh were not proper 
parties to the suit. In the Privy Coun¬ 
cil decision, 20 C. IK. N. 1279, it was 
held that the joinder in a mortgage suit 
of a party who set up a claim adverse 
both to the mortgagor and mortgagee was 
irregular and would only lead to con¬ 
fusion. Baij Nath did not sue Uggar 
Sain and Sher Singh and the Court should 
not have made them parties. They 
were, therefore, not proper parlies to the 
suit. Besides no relief was ever aske 
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Mari> 

Singh 

effect 

names 


against them and when Baij Nath said that 
he abandoned his lien on the shop they 
jstated that they did not wish to defend 
the suit. When that happened the 
Court should have struck out their 
.names. If that had'been done it follows 
jfrom the Full Bench decision, 23 Mad. 
361, that Uggar Sain and his brother 
would not have been considered parties 
to the suit. What the Court did instead 
of striking the names out was to pass 
money decree against Mt. 

.adding that Uggar Sain and Sher 
were discharged or acquitted. In 
this order was to strike their 
out and it has been held in 17 M. Li. J. 
416 that the mere fact that the name 
of the exonerated party is not formally 
removed from the record pursuant to 
the order exonerating him would not 
affect the question as to whether he 
remains a party. I would, therefore, 
hold that what was meant to be done 
was to strike out the names of Uggar 
Sain and Sher Singh who were not 
proper parties to the suit and who even 
on the original claim were not proper 

parties. . ^ i i. 

This view is not against the later 

view of the Madras High Court reported 
as 41 Mad. 418. It was held there that 
when a party had been properly 
pleaded as one of the defendants 
the case as against him would 
proceeded to judgment, but for the 
that the plaintiff elected to abandon a 
part of his case and the suit was in conse¬ 
quence dismissed as against such defen¬ 
dant, he was a defendant against whom 
a suit had been dismissed within the 
meaning of the explanation to S. 47. 
That case, therefore, is not on all 
fours with the case before me as Uggar 
Sain and his brother were not properly 
impleaded as parties. The learned 
Chief Justice then went on to add that 
the case. /. L. B. 40 Mad. 964 
might possibly stand on a diffeient 
footing, as, to hold that a cause of action 
which the Court was prohibited from 
trying might be gone into in execution 
b/viftue of S. 47, went far to defeat 
t^he prohibition of joinder and such a 
construction of S. 47 should 
be avoided if it was possible to do so. As 
that question was not before the 
they expressed no opinion upon it but 
thty went onto say that the proper 
course in such cases was for the coart to 


im- 

and 

have 

fact 


exercise its powers of striking out the 
names of the improper parties, as the 
effect of that course as held in 23 Mad. 
361 {F. B.) would be to take the parties 
so struck out, out of the operation of 
S. 47 which ought not to apply to them 
seeing that ‘they had no real concern 
with the suit. It is obvious, therefore, 
that 40, Mad. 964, was not disapproved 
in the later ruling and the question 
was still left open. 

On the whole I am of opinion that 
what the original Court meant to do by 
stating that it acquitted or discharged 
Uggar Sain and Sher Singh was that 
the names of Uggar Sain and Sher Singh 
should be struck out, and the mere fact 
that this was not formally done is of 
no importance. These two persons 
should not have been impleaded in the 
first instance. I, therefore, hold that they 
cannot be considered to have been 
defendants against whom a suit was 
dismissed within the meaning of the 
explanation to S. 47, Code of Civil 
Procedure. I accordingly accept the 
appeal and remand the suit to the Court 
of first instance to be tried on the 
merits. As the question is one of great 
difficulty I leave the parties to boar 
their ow*^ costs here except that the 
Court-fee will be refunded. Other costs 
will abide the event. 
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Shadi Lal, C. J., AND LeRossignol, J 

Din Mohammad and another —Defend- 
ants^Appellants. 

V. 

Mt. Matab Bihi — Plaintiff—Respon¬ 
dent. 

Letters Patent Appeal No. 38 of 1924, 
Decided on 21st January 1925, against 
the judgment of Martineau, J.. D/-9th 
January 1924 in Second Appeal No. 952 
of 1920. 

Custom (Punjab) — Sticcessfon — Dtve7’slo7i of pro^ 
perty—Extinction of lineal descendants —Land 
reverts to the Jteirs of last owner before diversion. 

On the lineal descendants of the person in 
whose favour a diversion of ancestral property had 
been made dying out, the land reverts to the male 
heirs of the last owner before the diversion and 
not to those of the person who received the land 
from him. 204, C. 13 

Shaukai Bai —for Appellants. 

Niaz Alt and M. Obedullah—{or Res- 

Xiondent. 
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Judgment. — The following pedigree 
table explains the relationship of the 
various persons concerned in this case : 

Mahi 

1 


Cbiragb Amir 

1 I 

I l>in Muhammad 

;Mt T-ilili Bibi —Shahab Din^Mt. 'Mahrap. 

' ■ I I 

Muhammad Din 'Sit. Mebtab Bibi 

(plaintifii 

It is common ground that the land 
which is the subject-matter of contro¬ 
versy in chis suit, was the ancestral pro¬ 
perty of Chiragh, an Arain of Mauza 
Kawankot in the Lahore District and that 
on his death his daughter Mt. Talia Bibi 
succeeded to the estate in preference to 
his brother Amir. On Mt. Talia Bibi's 
death the property was inherited by her 
son Muhammad Din. Muhammid Din 
has died, and the question for determina¬ 
tion is whether his half-sister Mt. Mehtab 
Bibi is entitled to succeed to the juoperty 
as agaiust Amir, the brother of Chiragh 
who was the original owner thereof. 

It will he observed that neither of the 
parents of Mt, Mehtab Bibi had any con¬ 
nexion with the land. The question is 
not whether among the Arain there is a 
custom allowing a half-sister to succeed to 
the estate of her half-brother, but whe¬ 
ther the property, which has been al¬ 
lowed to pass out of the possession of the 
male heirs of the original proprietor into 
the possession of a daughter's son, should 
not revert to the heirs of the last owner 
before the diversion. The rule enunciated 
by the Full Bench in Sita Ham v. Baja 
Bam (1) is to the effect that on the lineal 
descendants of the person in whose favour 
a diversion had been made dying out, the 
land reverts to the male heirs of the last 
owner before the diversion and not to 
those of the person who received the land 
from him. In view of this ruling, which 
has been repeatedly affirmed in subsequent 
judgments, we have no hesitation in hold¬ 
ing that Mt. Mehtab Bibi has absolutely 

no title to the property. 

We accordingly accept the appeal and 
setting aside the judgment of the Single 
Bench, dismiss the suit with costs 

throughout. 

Appeal accepted. 
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■' Moti^Sagar, J. 

♦ Nanak Chand and others —Appellants. 

V, 

Mt. Javina Devi — Decree-holder and 
anoth e?r^B.espondents. 

Misc. Second Appeal No. 1543 of 1923, 
Decided on 23rd January 1924, from an 
order of the Dist. J.. Hoshiarpur, D/- 
20th March 1923. 

Civil P. C'., S. 104 —No second appeal lies 
against an order wndcr O. 21, It, 92. 

No second appeal lies against an order of an 
appellate Court, confirming a sale or refusing to 
set aside a sjile under O. 21. R. 92. [P. 204, C. 2] 

N. C, Pandit —for Appellants. 

Bnp Bam Fakir Ch and —for Res¬ 
pondents. 

Judgment. —This is a second appeal 
from an order passed by the District 
Judge, Hoshiarpur, confirming an order 
passed by the Court of first instance, 
refusing to set aside a sale in executing 
a decree. 

A preliminary objection is taken that 
no second appeal lies against an order of 
an appellate Court, confirming a sale or 
refusing to set aside a sale under O. 21, 
R. 92 o"f the Civil P. C. and Nana Kumar 
Boy y. Golam Chunder Dey {i) Tang 

Nath V. Kandhaiya Lai (t>) are relied 
on in support of this contention. This 
contention, in my opinion, is well foun¬ 
ded and must prevail. The order is one 
which falls within the category indicated 
by Cl. (1) of S. 104, sub-S. (l) of the 
Civil P. C., and sub-Cl. (2) of this section 
clearly forbids a second appeal from an 
order passed on appeal under this section. 
The preliminary objection prevails and 
the appeal is accordingly dismissed with 
costs. 

I am not prepared to accede to the 
prayer that this Court should interfere 
on the revision side, in view of the fact 
that the objections now urged as to the 
sale being invalid under O. 21, R. 90, 
Civil P. 0., were never taken in the 
grounds of appeal to the lower appellate 
Court. 

Appeal dismissed. 


(1) [1892] 12 P. R- 1892 (F. B.). 


1) [1891] 18 Cal. 422. 

2) [1917] 4 O.L. J. 372. 
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Advocate ' 

—Petitioner. 

Jtmrr'G ^ ' 


I oient ground for coming to his conclu- 

^sion and making the consequent order. I 

am, therefore, of oi>inion that tliis order 

« •ijf^'ows no want of jurisdiction on its face 

and that there is no cause shown for 
* • • q If o.:,#-. #-?»■» rt 


Srin*£a/ 


Harnam Siyujh and others —Opposite 
Parties. 

Criminal Revision No. 1894 of 1925. 
Decided on 8th January 19li6, from the 
order of the 1st Class Mag., Gujranwala, 
D/— 5th November 1925. 


setting it aside. 

A second order, however, wliich pm*" 
jiorfes to have been passed under the j)ro‘ 
visions of sub-S. 4 of S. 145, is attacked. 
The contention in respect of this order 
is that it also is void for want of jurisdic¬ 
tion. The order in question is dated the 
5th November 1925 and its material part 
is as follows : 

The executors aod their lessee uony prcs.s for at¬ 
tachment to avoid future litigtition about the 


Criminal P. C.. S. 1^5—Power of Mogtslrate fo 
attach disputed land is liniUed. 

The jurisdiction of a ^lagistrate to deal with 
disputes couceming land is strictly limited. A 
very exceptional jurisdiction in that regard bus 
been conferred upon him by S. 145. Power under 
S. l45 is given to the Magistrate for the purpose 
of preserving the peace and it is only for that pur¬ 
pose that he raav, where a breach of the peace is 
imminent, attach disputed property. [P 205 O 2] 

Muhammad Shafi—iox Petitioner. 

Sheo Narain, Michael and M. S. Bha- 
gat —for Opposite Parties. 


actual amount of the produce of the present 
harvest that is being now collected b> Sardar 
Atma Singh on its valuation. Q'here is force in 
this contention, and 1 think it is a case of emer¬ 
gency under Cl. (4) of S. 145, Criminal 1*. C. So 1 
attach the land in dispute. There is no necessity 
at present to pass any such order a b-ait the other 
immovable property in Kishan Oarh. The Tahsil- 
dar, Halizabad, will now take over charge of the 
laud and arrange for the collection of the pro¬ 
duce. Necessary expen.^es will be i)aid out of its^ 
price when sold.*' 

The provision in the statute eual)ling 
the Magistrate to take the drastic and 
exceptional course of attaching land is 


Judgment. —This is an application 
for revision of two orders purporting to 
have been made under the provisions of 
S. 145 of the Code of Criminal Procedure. 

Sir Muhammad Shafi for the petitioner 
contends that the initial order, passed 
under the 1st sub-S. 145, is bad inasmuch 
as that order does not show .the grounds 
upon which the learned Magistrate has 
based his conclusion that there is existing 
a dispute likely to cause a breach of 
peace between the parties. Sir Muham 
mad Shafi contends that as the Magis¬ 
trate’s jurisdiction to take action under 
S. 145 is based upon this order, the whole 
proceedings are void for want of jurisdic¬ 
tion if the order has nob been made in 
strict conformity with the provisions of 

sub-S. 1. 

On examining that order, however, I 
find that it substantially complies with 
the statutory provisions. The evidence 
upon which the Magistrate has satisfied 
himself as to the existence of a dispute 
likely to cause a breach of peace appears 
in the order. He refers to letters bet¬ 
ween the parties and bo certain police 
i*5ports ; and these documents are part of 
the record. There is no doubt that upm 
this evidence the Magistrate had suffi- 


worded as follows : 

“Provided also that if the Magisti'ate 
considers the case one of emergency, he 
may at any time attach the siibject of 
dispute pending his decision under this 
section.” 'This means that if the Magis¬ 
trate thinks that the likelihood of the 
breach of peace is so imminent as to call 
for immediate action to prevent it, he 
may at any time attach the property in 
respect of which the dispute is subsisting.^ 
The jurisdiction of a Magistrate to deal 
with disputes concerning land is strictly 
limited. A very exceptional jurisdiction 
in that regard has been conferred upon 
him by this section. Such powers are 
exercised with great caution even by the 
civil Courts. Where a Magistrate who 
otherwise has no jurisdiction in such a 
matter acts in pursuance of special 
powers conferred by the statute, he can 
only do so in strict accordance with 
statutory provisions. Power under S. 146 
is given to the Magistrate for the purpose 
of preserving the iieace and it is only for 
that purpose that he may, where a 
breach of the peace is imminent, attach 
disputed property. 

In the present case it is clear that the 
order attaching the property was passed 
for the purpose of avoiding future litiga- 
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tion in respect of the right 
sent produce of the land in dispute. This 
is a matter entirely outside the juris¬ 
diction of the Magistrate. The learned 
Sessions Judge, in dealing with this 
matter, when it came before him in revi¬ 
sion, has expressed himself as follows . 

It has been urged that the order of attachment 
should not have been passed merely with the 
object of preventing future litigation. In the 
present case, I am inclmed to thmk that the 
learned Magistrate, when passing the order of at¬ 
tachment was not merely influenced bv a desire 
to prevent future litigation but ^^^nsidered the 
order to be justified on other grounds. The pro 
pertv in question is of very large value and 
question of possession is being hotly 
Each party claims to be in possession. It is aa 

mitted that Sardar Atmn Singh is of 

•oroduce of the kharif crop. The contention of 

the other side is that if he is not stopp^ 
doing so, serious disturbance of the peace is likely 

to be caused. , 

The learned Sessions Judge has lead 
into the order of the Magistrate certain 
reasons which are not there expressed 
He is of the opinion that the learned 
Magistrate considered the order justified 
on grounds other than a dfesire to prevent 
-future litigation, and he assumes that 
these other grounds are the likelihood of 
a serious disturbance of the peace in the 
future if the petitioner is not prevented 
from removing certain produce the 
land. This conclusion of the learnecl 
Sessions Judge may or may not be cor¬ 
rect, but the fact remains that the order 
itself is expressed to be made for reasons 
which find no justification in the provi- 
'sions of the statute. 

It is clear that the learned Magistrate 
in passing the order of oth November 
1925 has acted in excess of the powers 
conferred upon him by the statute, and 
order is, therefore, void. I must ac¬ 
cordingly accept the petition, set 
the ovder of the 5th November 1925 and 
direct that the land be released from 
;,Uachment. 
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Shadi Lal, O. J. 

Tara Singh —Accused—Petitioner. 

V. 

King-Emperoj —Opposite Party, 
Criminal Revision No. 849 of 1925, 
Decided on 20th November 1926, from 
>the order of the S. J.. Lahore, D/- I6tb 
Februai’y 1925. 
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Penal Code, S. 216-B—Giving false in for- 
piari'oa to police dbont proclaimed offender or 
naming him of approach of police In order to 
enable him to escape is offence. 

When a pe^-son gives false information to the 
police with respect to a proclaimed offender, or 
warns him of the approach of the police, in order 
that the said offender'may makegood his escape, 
he is guilty of the offence of harbouring him: 25 
All. 261. Dissented, 21 C. IK. N. 1062, and 72 1. C. 
949. Foil. Cl*- 206. C 2] 

I. C. Chopra —for Petitioner. 

Ram Lal —for Respondent. 

Shadi Lal. C. J. —The petitioner Tara 
Singh has been convicted under S. 216, 

I. P. C. of having harboured an 
absconder, Dhara Singh ; and has been 
sentenced to rigorous imprisonment for 
six months. 

The evidence on the record shows that 
Tara Singh was found sleeping at his 
threshing floor on the same charpoy with 
Dhara Singh, and that, when questioned 
by the Head Constable as to who his cocn- 
panion was, he replied that he was his 
guest and nephew. The question is whe¬ 
ther these facts amount to ‘ harbouring ’ 
within the meaning of S. 216-B. 

Now, it has been held by the Allahabad 
High Court in the case of Emperor v. 
Husain Bakhsh{l),the.t the words ‘ or 
assisting a person in any way to evade 
apprehension,” as used in that section, 
must be taken to indicate some method 
ojusdem generis with those that have 
been specified in the section, and that 
giving false information to the police does 
not amount to harbouring within the 
meaning of the section. This view has, 
however, been dissented from by the 
Calcutta High Court and other Courts, 
vide, inter alia, Miichi Mian y. Emperor 
(2) and Akbar AH v. Emperor (3). I con¬ 
sider that when a person gives false in¬ 
formation to the police with respect to a 
proclaimed offender, or warns him of the 
approach of the police, in order that the 
said offender may make good his escape, 
he is guilty of the offence of harbouring 

For the aforesaid reasons I hold that 
the petitioner has been rightly convicted. 
He has, however, been released on bail, 
and I accordingly accept the application 
for revision so far as to reduce the period 
of imprisonment to that already undei” 
gone. 

Revision accepted in part. 


(1) [1903 

(2) [1917 

(3) 11923] 


25 All. 261=ll9uS) A. W. N. 

21 C. W. N. 1062=26 C. L. J. 141. 
72 I. C. 949=21 Cr. L. J. 485. 
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CAMPBELTi AND ZaFAR ALI, JJ. 


Shitab Shiyh 
Appellants. 


mill othe rs —PI a i nt i ft‘s— 



Hazari Singh and others Defendants 
Respondents. 

First Appeal No. 261G of 1921, Decided 
on 8th January 1926, from the decree of 
the Senior Sub-J., Gurgaon, D/- 17th 
August 1921. 

(a) Custoi^i {Pu7ijab)—Agricultural Rajputs. 

Persons who are agricultural Rvjputs for many 
generations past are ordinarily governed bv 
custom and not by Hindu [P* C# Ij 

(fc) Custom (Punjab)— Adoption of distant coUa- 
teral younger than the deceased husbatid but hi a 
higher generation is sanctioned by custmn. 

Adoption of a disUnt collatenil younger than 
the deceased husband but still in a higher genera¬ 
tion is one-sanctioned by custom, and the provision 
in the riwaj-i-am to the effect that the adopted 
person should be of a lower generation than the 
person adopting, means no more than that when 
it is a question of adopting a distant miUe relative 
it is fitting that endeavour be made to select one in 
a lower generation than that of the adopter. 

Shamair Chand, Sagar Chand and 
Parkash Chand —for Appellants. 

C. H. Oertcl and G. S. Salariya—iov 


Respondents, u i. j 

Campbell, J. —This appeal has abated 

so far as three appellants and . 
dents are concerned but admittedly this 
fact does not necessitate the dismissal 
of the whole appeal and its effect does 
not require consideration since the appeal 

must fail on its merits. 

The suit was by the collaterals of one 
Ganga Sahai, a Chauhan Rajput of the 
village Bahora Kalan in the Gurgaon 
District for the possession of his landed 
estate, part of which is hands of 

another collateral Hajari Singh ai^ part 
in the hands of alienees from Hazari 
Singh and from Mt. Anar Kaur the widow 

of Ganga Sahai. „ - a- 

The defence was that Hazari Singh 

wns the validly adopted son of Mt. Anar 

Kaur and as such the sole and right heir 

of Ganga Sahai. The lower Court has 

upheld this contention and the plaintifis 

^There can be no doubt that the lower 
Court was correct in holding that the 
parties being agricultural Rajputs for 
many generations past are ordinarily 
governed by custom and not by Hindu 
Daw. We agree also with the lower 


Court that the factum of adoption of 
Hazari Singh by Mt. Anar Kaur in the 
manner laid down by * the riwaj-i“am as 
requisite has been proved. The riwaj-i-am 
is clear that among Rajputs of the Gur¬ 
gaon District a widow can, without any 
permission, adopt one of her husband’s 
male relatives as her husband's heir. The 
statement to this effect in the viwaj-i-am 
is supported by instances and also by the 
results of an elaborate enquiry made liy 
the Settlement Officer in lo75. 

The only point which helps the ap¬ 
pellants in any way is a passage in the 
riwaj-i-am dealing with the question of 
*who may be adopted’.’ It is there set 
forth that the adopted son ought to be a 
member of the family of the adopter. If 
the adopter be a widow he ought to be a 
member of her husband’s family. The 
son of the husband’s elder brother has a 
preferential right over the younger 
brother’s son. Failing them preference 
goes to the more distant male relatives 
related through males. The adopted per' 
son should be {hone chahiye) of a loicer 
generation than the person adopting 
whether one or two generations lower): 
(Wilson’s Tribal Custom of the Gurgaon 
District, page 28. 

Hazari Singh was a distant collateral 
in the lObh degree 'of Ganga Sahai as 
were the plaintiffs and it does not appear 
that Ganga Sahai left any nearer male 
relative. The common ancestor is Tulsi 
Das, and Ganga Sahai is in the 9th gene¬ 
ration from Tulsi Das, while Hazari 
Singh is in the 8th. The adoptee there¬ 
fore is in a higher generation than that of 
the adopter. It is not clear from its 
actual words whether the sentence itali¬ 
cised above regarding the generation in 
which the adopted person should be is 
mandatory or merely indicatory. There 
are no instances which solve the question, 
but in this particular case there is proof 
that Hazari -Singh’s adoption by Mt. 
Anar Kaur took place many years 
ago and that Hazari Singh has since been 
continuously recognized as her adopted son 
by the community, including at least 
some of the plaintiffs. We take this fact 
to be evidence that the adoption of a 
distant collateral younger than the de¬ 
ceased husband but still in a higher 
generation w’as one sanctioned by custom, 
and, we deduce that the provision in the 
riwaj-i-am, referred to above means no 
more than that when it is a question of 
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adopting a distant male relative it is 
titting that endeavour be made to select 
lone in a lower generation than that of 
the adopter. Our view that failure to do 
so does not invalidate the adoption is sup¬ 
ported l^y the'comphehensive language in 
which, in a separate passage, a widow is 
empowered to adopt ** any one she pleases 
of her husband’s male relatives related 
through males.” There are also two other 
passages which are at least consistent 
with it, one permitting the adoptee to be 
a married man with children and of any 
age whatsoever, and the other permitting 
him to be the son nf a woman whom the 
adopter could not have married. 

There is thus no ground for interference 
with the lower Court’s dismissal of the 
suit on the ground that Hazari Singh 
was the legal heir of Ganga Sahai. We 
dismiss the appeal with costs. 

Appeal dismissed. 

A. I. R. 1926 Lahore 208 

Harrisox, J. 

Bnr SitKjh —Defendant—Appellant. 

V, 

Nazar Singh and another —Plaintiff and 
Defendant—Respondents. 

Second Appeal No. 1147 of 1924, De¬ 
cided on the i8th December 1924, from a 
decree of the Dist. J., Amritsar, D/* 16th 
January 1924. 

Ilhulxi I.aiv — Widoxv—To satisfy decree against 
u'ldoto for hu^hand'^ debt axiccstral land catinot 
he alienated by her—Burden of iJroring necessity 
is on mortgagee. 

A mortgage of ancestral land by a widow to 
satisfy a decree for a debt contracted by her 
deceased husband is not binding on the rever¬ 
sioners. unless it is shown that she had no 
other means to satisfy the decree. The burden 
of proving the necessity lies heavily on the 
mortgagee. 39 P. R. 1915, Dlst. [P 209, C 2] 

Bakhshi Ram for Din Dayal —for Ap~ 
pellant. 

Dal Chand Mehra —for Respondents. 

Judgment. —-In a suit brought by the 
reversioners of one Wardha Singh for 
the usual declaration regarding a mort* 
gage the District Judge has given a full 
decree to the effect that the mortgage 
Avill not affect in any way the rever¬ 
sionary rights of the plaintiff. The 
mortgagee appeals, relying chiefly on 
Bhamhul Devi v. Narain Singh (j). 


The mortgage is made up of several 
items. Counsel has confined himself to- 
the largest—a sum of Rs. 1,400, the 
payment of which, he contends, was a. 
necessity, inasmuch as it represented a 
sum decreed against the widow, the 
decree showing that she was sued 
on account of a debt alleged to have 
been contracted by her late husband. No 
judgment has been put in and we know 
nothing more except that a decree was- 
passed and that it was not ex parte or 
by consent. Counsel contends that under 
the circumstances Bhambul Devi v. 
Narain Singh (l) establishes his case. 

There are, however, two distinguish¬ 
ing features in this case. 

(1) that the decree was not passed 
against the husband in his lifetime ; and 

(2) that there is a finding of fact in. 
the judgment of the learned District 
Judge that the widow had a consider¬ 
able area of land and should have 
arranged to meet certain expenses out- 
of the income. 

This 1 take to mean that she bad a 
considerable area over and above the 
land which she mortgaged. Counsel 
states that there is no evidence in sup¬ 
port of this finding. The evidence on 
this point is meagre and is certainly not 
the best, which could have been pro¬ 
duced, but there is some oral evidenco 
to the effect that the husband owned 
some 50 to 60 bighas of land, that h& 
wasted some of it and the balance went 
to his widow. The area charged is 
15 bighas. The evidence in rebuttal 
which shows that Wadhawa Singh dis¬ 
posed of the whole of his 50 or 60 bighas- 
is obviously incorrect. I think this- 
inust be treated as the finding of fact and 
based on evidence meagre though it 
1)6. The position, therefore is that 
far from its being shown that the 
widow had not other means to satisfy 
this decree except by charging the land, 
it has been shown that she had and that 
she had not sufficient necessity to create 
this charge. The burden lay beavilj 
on the mortgagee and I think that it ha^ 
rightly been held that he has failed to 
discharge it. 

I, therefore, dismiss the appeal witli 
costs. 

Appeal dismissed. 


(1) [1915] 39 P. R. 1915=103 P. W. R. 1915 

=8 P. L. R. 1915. 
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Scott-Smith and AIartineau, JJ. 

Ahmad —Accused—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 894 of 1914, Deci¬ 
ded on 8th December 1924, from an order 
of the S. J., Rawalpindi, D/“ lOth Septem¬ 
ber 1924. 

Penal Code. S, 201— Applicabllitj/. 

' The section applies merely to the person who 
screens the principal or actual offender and not to 
the principal or actual offender himself : 22 Cal. 
C38, Foil, [P 209 C 2] 

JO. R. SawKney —Respondent. 

Judgment. —Ahmad, appellant, Dadu 
his 16 years’ old son, Mt. Gabo bis wife 
and Mt. Nazar Jan, his daughter, have 
been convicted by the Sessions Judge of 
Rawalpindi of the murder of Bahadur and 
have been sentenced to transportation for 
life. They have also been convicted of 
an offence under S. 201, Indian Penal 
Code, and for that offence they have been 
sentenced separately to seven years* rigo¬ 
rous imprisonment; the sentences to run 
concurrently. They have filed separate 
appeals through the Superintendent of 
Jail. The facts, which are given fully in 
the judgment of the learned Sessions 
Judge, are very clear and in brief they are 
that Mt. Nazar Jan was the wife of 
Bahadur, ’but did not as a rule live with 
him. Her father wanted Bahadur to 
divorce her and to marry her to Muham^ 
mad Shah, who is said to have joined the 
other offenders in committing the murder 
and to have been absconding at the time 
of the trial. On the 5th April last Dadu 
went to Rawalpindi and told Bahadur that 
Nazar Jan was dying of plague at Saidpur 
a village, some five miles distant, and if 
he wished to see her alive he should come 
at once. 

Bahadur and Jamal^Din, witness, went 
forth, to Siaidpur, and Bahadur, there 
found that his wife was not ill at all. He 
‘40taanded the return of the ornaments 
- which he^ had . given to. his wife, and also 
told Ahmad that his wife was to be sent 
back with him, but Ahmad refused to give 
up either the ornaments or the woman. 
Bahadur was never seen alive after the 
night of 6bb April, and on the 11th April 
his dead body was found buried in the 
house of Ahmad upon a clue being given 
by Dadu. Subsequently Ahmad ^pointed 
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out a cave on a hill-side from which cer¬ 
tain clothes, identified as those of Baha¬ 
dur, were found. 

We agree fully with the learned Ses¬ 
sions Judge that Bahadur was murdered 

in the house of Ahmad, in which all the 
four appellants were living at the time. 

Prom these facts the learned Sessions 
Judge has concluded that all the four 
appellants must have joined in the mur¬ 
der and must also have cut up and buried 
the body after the murder. It must be 
remembered that Muhammad Shah, ab¬ 
sconder, is also alleged to have taken’ part 
in the murder. Under the circumstances 
we do not think that it can be held 
^vith any certainty that the two women 
and the boy Dadu must necessarily have 
joined in the conspiracy to commit the 
murder. It is quite possible that Dadu 
was ignorant of the object with which 
Bahadur was summoned to Saidpur. It is 
also possible that when he was summon¬ 
ed Ahmad may not have formed the inten¬ 
tion of murdering him, and that he may 
have been murdered on the spur of the 
moment during the night between the 5th 
and 6th April. If Muhammad Shah 
joined in the murder it is quite possible 
that he and Ahmad committed the offence 
without the other appellants having taJ^en 
any part in it or even without their having 
abetted it. With reference to offence under 
S 201, I. P. C. the same difficulty 
arises. The body may very well have been 
dismembered and buried by Ahmad and 
some other person without any assistance 
from Dadu and the two women. We, 
therefor e, do not think it safe to convict 
these persons of any offence. 

The words of S. 201. Indian Penal 
Code, lead us to the conclusion that it 
was meant for persons other than the 
principal offenders, and this was the view 
taken in the case reported as Torap Ali v. 
Queen-Empress 22'Cal. 638whereit was 
held that this section applies merely to the 
person who screens the principal or actual 
offender and not to th^ principal or actual 
offender himself. We, therefore, accept 
the appeals of Dadu, Mt. Gabo and Mt. 
Nazar Jan and setting aside their convic¬ 
tions and sentences acquit them and direct 
that they be released from custody. "We 
also accept the appeal of Ahmad so far as 
to set aside the conviction and sentence 
under S. 201, Indian Penal Code. So far 
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his conviction under S. 302, Indian Penal 
Code, is concerned we dismiss his appeal. 

Appeal partly accepted. 
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LeRossignol and Pforde, J-J- 

S/iam Das and another —Defendants 
Appellants. 

V. 

Mt. iV/oo/o S ti and others —Plaintiffs 
Defendants—Respondents. 

First Appeal No. 2487 of 1921, Decided 
on 23rd December 1925, from the decree 
of the 1st Glass Suh-J.. Muzaffargarh, D/- 
19th August 1921. 

(а) Custom — Evldcitce — Uncontested cases are 
very good proof of custom, 

Uncoatested cases are very good proof of any 
alleged custom: for the greater the strength of the 
custom the less probability is there of anybody 
attempting to controvert it. [P. 211. C. 1] 

(б) Rhvaj'i'atn — Though no distUictlcm ts 
drawn, entry as to succession refers to ancestral 
property. 

Although iu the riwaj-i-am no distinction is 
drawn between ancestral and acquired property, it 
is a well recognized rule that unless there are clear 
indications to the contrary, such an entry in a 
record of custom refers ouiy to the 
aucestral property. 1*^ ^ 

(c) Custotn {Punjah)^Stuxcs^ion ^ ArortK of 

Muzaffargarh town—Daughters of sonless man are 
excluded by collaterals. 

Among Aroras of Muzaffargarh 

o^ hU coulfe^Xt'^ the" 

Jagan Nath Aggarioal and Hatgopal 

and Bal Kisken Mekra - 

for Respondents. ^ 

LeRossignol, J— The parties to this 
litigation are Aroras of Muzaffargarh 
town, and the only question for decision 
in this appeal is -whether they are 
governed hy their personal law or by a 
custom, by which the succession to the 
property of a sonless man is in favour of 
his collaterals to the exclusion of his 
daughters. The property now in suit 
consists of three houses, three shops and 
some agricultural land, of which the 
three shops and the agricultural land are 
admittedly ancestral property. suit 

was brought by the daughters of Gopal 
Das who died in March 1912, and the 
defendants are brother, brothers widow 


and brother s daughter's son of Gopal Daa. 
The Court below has decreed for the 
plaintiffs holding that there is an initial 
presumption that the parties are governed 
by their personal law ; that the parties 
are nob agriculturists but are shopkeepers, 
although they do own agricultural land : 
that they are nob members of a compact 
village community ; that their main occu* 
pabion is nob agriculture; and that 
although the riwaj*i"am of the district is 
in favour of the contention of the defend¬ 
ants, the riwaj-i"am is not reliable and is 
not supported by instances. A large num¬ 
ber of instances were proved by each sme, 
and the Court below finds on scrutiny 
that the defendants have not been able to 
prove any case in which a daughter had 
unsuccessfully asserted her rights agaros 

collaterals. , .. ^^ 4 . 

Now, it is true that the parties are not 

exclusively agriculturists, but the land in 
litigation has been in the family tor some 
generations, and the kanango s eviden^ 
shows that a portion of it has been ^Itij 
vated by the proprietors themselves. With 
regard to the objection that the parties are 
not members of a compact village commu¬ 
nity, it is a sufficient reply that in Muzaf¬ 
fargarh where this property is situate the 
compact village community, as met with 
in the more central parts of the Punjab is 
non-existent. Muzaffargarh lies in the 
extreme south-west of the Punjab and is 
a wilder and rougher country than the 
more central districts. Consequently in 
such a country the difficulties experienced 
by women in possessing and retaining and 
managing immovable property would be 
very considerable and on this ground 
alone their exclusion from succession 
would excite no surprise as being dictated 
by local circumstances. The riwaj-i-am 
of the district is distinctly in favour pf 
the defendants and the relevant excerpt is 
printed at page 115 of the printed 
The first riwaj-i-am was prepared in 1880 
and in that, Hindus of all castes are 
recorded as denying the right of daughters 
to succession in the presence of a colla¬ 
teral of any degree. That riwaj-i-am was 

revised in 1903 and the reply of all 
Hindus again was to the same ^ect 
except that the rights of collateral 

beyond the 7bh degree wore postpon^*to 

those of daughters and their de^ndMts. 
The value of this riwaj-i*am has‘ b^n 
challenged on the ground that the 
of the different castes of Hindus were not 
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sepArately roo^nlocl and tliab a consoli* 
dabacl answer referring to all the castes of 
Hindus cannot ho an accurate representa¬ 
tion of the customs of such a diversity of 
otsbes. It is quite sufficient to say in this 
connexion that the riwaj-i-am does not 
inspire as much oontidenco as it would 
have done had it been prepared with 
greater attention to detail, bub after hear* 
ing counsel on both sides and making a 
careful scrutiny of the instances of the 
exclusion and admission of daughter’s 
claims to succession, we hold that the 
custom recorded in the riwaj-i-ara is 
borne out by practice. In the supple¬ 
mentary paper-book will be found printed 
in a tabular form a list of the instances 
of the exclusion of daughters by colla¬ 
terals, proved by the defendants. They 
number 95, but before us no reliance was 
placed on instances Nos. 83 to 95 inclusive. 
Of these instances, in l9 the daughters 
raised no contest and acquiesced in the 
succession of the collaterals, and the 
learned Judge of the Court below appears 
to think that uncontested cases of succes¬ 
sion of collaterals in preference to daugh¬ 
ters have little value as proof of the 
custom. But it must be obvious that 
uncontested cases are very good proof of 
any alleged custom ; for the greater the 
strength of the custom the less probability 
is there of anybody attempting to contro¬ 
vert it. In short, the defendants have 
proved a very large number of instances 
in which among Aroras daughters were 
excluded by collaterals. On the other 
hand, the plaintiffs, whose listof instances 
is printed at page 70 and following of the 
paper-book, have succeeded in proving 
less than half a dozen instances in which 
daughters succeeded to the prejudice of 
the collaterals. In their tabular list 
starting from page 70, the first instance, 
that of Bah^wal Bai, is a case of succession 
by a daughter, but what derogates from 
the value of this case is the circumstance 
that collateral Jesa Ram was a sonless 
person who himself had made a gift in 
favour of his daughter’s sons. Instance 
No. 4 was a case in which the daughters 
succeeded after a judicial contest, but the 
jud'^ment in the case, which is printed at 
page 5 of the paper-book, shows that the 
daughters succeeded because the collaterals 
failed to support the riwaj-i-am by 
instances of the succession of collaterals. 
In the case printed at page 19, Hindu Law 
was followed ; for the same reason the 


riwaj-i-am was supported by no instances. 
The case printed at page 40 was a case of 
gift, not of succession. Similarly, in the 
case at page 43 no instance? were cited in 
support of the riw ij-i-ara and the daugh¬ 
ters succeeded on the strength of a Will ; 
in that at page 87 tlie riwaj-i-am was 
again discredited. Moreover, this exse 
was determined by a compromise, and any 
remarks on custom found ^ therein are 
obiter. 

From the foregoing it will be seen that 
the balance of the weight of evidence is 
very much in favour of the defendants’ 
collaterals. In addition, we have the ad¬ 
mission of the many of plaintiffs’witnesses! 
(cf. P. Ws. 5, 6, 7 and 9) that daughters 
do nob succeed in the absence of some 
instrument demising the^property to them. 
For these reasons we hold that the de¬ 
fendants have proved the substantial 
accuracy of the custom recorded in the 
riwaj-i-am. All the property now in 
appeal, with the exception of the three 
houses, is ancestral property. It is true 
that in the riwaj-i-am no distinction is 
drawn between ancestral and acquired 
property, but it is a well-recognized rule 
that unless there are clear indications to 
the contrary, such an entry in a record of 
custom refers only to the succession to 
ancestral property. In this case the main 
contest centres round the ancestral land 
and shops, and the defendants are willing 
to forego in favour of the plaintiffs the 
houses which were the self-acquired pro¬ 
perty of their father. 

For these i*easons we accept the appeal 
and dismiss the plaintiffs’ suit except in 
respect of ths three houses. In view of the 
relationship existing between the parties 
we also direct that they shall bear their 
own costs throughout. 

Appeal accepted. 
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LeRossignol, J. 

Hakim Din —Plaintiff—Appellant. 

V. 

QiUab Di/t—Defendant—Respondent. 

Second Appeal No. 1433 of 1924, De¬ 
cided on 23rd December 1924, from the 
decree of the Senior Sub-J., Sialkot, D/— 
26th February 1924. 
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yinhaimnadan Lav^ — Gift—Delivery of posses- 
—Gift is Irrevocable if conditions have not 
heeyi hror:en. 

When once delivery has teen made, a gift under 
Muhammadan Law is not revocable if the con¬ 
ditions of the sift have not been broken. 

[P 212. C. 1 ] 

2dool Oh and —for Appellant. 

Abdul Bashid —for Respondent. 
Judgment. —This second api)eal arises 
out of a suit for a declaration that a gift 
by the plaintiff is null and void and 
should be revoked. The gift consisted of 
the plaintiff’s fourth share in a house 
which was under mortgage with posses¬ 
sion, and in the Courts below several 
reasons were alleged why the gift should 
be set aside, as for instance, undue in- 
Buence, breach of the conditions of the 
gift, invalidity of the gift of plaintiffs 
undivided share. On all these points the 
plaintiff has been unsuccessful and before 
me the appellant’s counsel has narrowed 
down his contentions to this only : that 
under Muhammadan Law a gift is always 
revocable even after seisin has been 
delivered, except in certain cases into 
none of which the present case falls. 
This contention is that a gift under 
Muhammadan Law is always revocaMe 
by the donor even after delivery of the 
property gifted although none of the con¬ 
ditions of the gift have been broken. I 
am not able to accept this proposition and 
hold that when once delivery has been 
made a gift under Muhammadan Law is 
not revocable if the conditions of the 
gift have not been broken and I dismiss 
the appeal with costs. 

Appeal disviissed. 
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Zafar Alt, J. 

Imam Ali —Accused—Appellant. 

V, 

Ewpfiror““Opposibe Party. 

Crinainal Appeal No. 89T of I9.i1, Le 
cided on 17th December 1924, from an 
order of the Mag., 1st Glass, Jhelum, 
D/- 28th July 1924. . 

Criminal P. C., S. '65—Ahdtuitlon wUh Intent 
to rape—Rape ccnnmlttedSeparate sentences are 

not ne(iessary’ . -u • 4 . 4 . «. 

if a person abducts a woman wjtb intent to 

rape her and does rape her, he cannot ^be award^ 

separate soatences under Ss. 863 and 3i6 I. ^ C. 

CtTa. 101 of 1914, AppU [P ^12, C, 2] 


Dhan Baj Shah —for Appellant. 

C. JET. Carden Noad —for the Crown.' 

Judgment. —The appellant Imam Ali 

aged about 20 has been convicted under 
Ss. 366, 376 and 326 of the Indian Penal 
Code and sentenced to three years rigorous 
imprisonment for each offence, the sen¬ 
tences to run consecutively. The story 
of his victim Mt. Bassan, who^ was a 
spinster, 16 years of age, was 'briefly as 

follows: • 1 r 

She was coming with other girls of 

her village with a pitcher full of water 
on her head. As she approached the 
door of the accused the latter who was 
already standing there came out and 
caught hold of her. He threw down her. 
pitcher from her head, and dragged her^ 
away into a room inside his bouse^ 
There he asked her to elope with him 
which she refused to do. He then raped 
her and after that again asked her to 
run away with him. She refused again. 
He then cut off her nose and upper lip 
with a knife. The learned counsel who 
has appeared for the -appellant expresses 
his inability to urge that it ^yas not the 
accused who cut off the girl s nose and 
lip or that the girl's main story is un¬ 
worthy of credit. According to the evi¬ 
dence of a lady doctor, her hymen had 
been recently ruptured and so there can 
be no manner of doubt that the accused 
dragged her away into the house and 
there raped her and then cut off her nose 
and upper lip. 

The girl -had once been engaged to 
him but the engagement had been broken 
off, and the accused had married another 
girl. Later on his wife died, and he 
wanted *to marry the compl'ainant but 
her parent did not agree. This was the 
motive for the most dastardly act done 
by him. 

His counsel, however, urges that se¬ 
parate sentences under Ss. , 366 and 376 
could not be awarded and in support of 
this contention he cites the unpublish^ 
Division Bench judgment of the Punjab 
Chief Court in Criminal Appeal No. lOl 
of 1924, dated the 13th August 1914. 
In that case* the learned Judges held 
a reference to tbo illustration to S. 35 of 
the Criminal P. C.. that if a person abducts 
a woman with intent bo rape her and 
does rape her he cannot be a-v^arded so 

parato sentences under Ss. 363 and oi , 

of the Indian Penal Code. In view of 
that ruling I set aside the sentence under 
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S. 36(> and maintain the sentences under 
S 3 . 376 and 326, Indian Penal Code. 

Mr. Noad on behalf of the Crown 
states that the punishment thus reduced 
is inadequate and that he will in ‘due 
course file an application for enhance¬ 
ment of sentences. This will he consi¬ 
dered when he will make the application. 
At present the result is that the appeal 
is acoei^ted to the extent stated above. 

Appeal partUj accepted. 
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Harrison, J. 

Harkishan Lai —Accused—Petitioner. 

V. 

Khushabi Ram — Complainant Res¬ 
pondent. 

Criminal Revision No. 1242 of 1925, 
Decided on 9th January 1926, against the 
order of the S. J., Lyallpur, D/- 26th 
June 1925, 

Penal Code, S. 408— Compldffiant cannot be 
allowed to resurrect a ca^c dropped long ago on the 
ground of his private retaliation for his feelings 

—Criminal trial, 

A complainant who allows a long period to 
elapao before resurrecting a case under S. 408, 
I P C. cannot possibly be allowed to re-agitate 
the matter on the ground that his feelings have 
been outfaged bv the action taken by the accuscdi 
and that as a sort of retaliation he should be so 
allowed. CP213C2] 

Ram Chand Manchanda — for Peti¬ 
tioner. • 

C. L, Gtdati—iov Respondent. 

Judgment. —The facts of this litiga¬ 
tion are that in the year 1921 a partner¬ 
ship suit was instituted by one IChushabi 
Ram against Harkishan Lai, and while it 
was pending, Khushabi Ram brought a 
criminal complaint under Ss. 408, 409 
against Harkishan Lai regarding a certain 
transaction over a consignment of coal. 
That complaint was dismissed by the 
trial Magistrate on the ground that the 
dispute was of a civil nature and that, 
as a civil suit was already pending bet¬ 
ween the parties, the matter in dispute 
would more correctly be decided in that 
civil Court. From this order a revision 
application was accepted by the Sessions 
Judge who ordered further enquiry; 

The case was dismissed for the second 
time on the 5th September 1921 neither 


party having put in an appearance. The 
partnership suit proceeded on its way, and 
on 22nd April 1922 was finally decided, 
and from this decision no appeal was 
lodged. 

In 1924 Harkishan Lai brought a suit 
for damages against Khushabi Ram on a 
matter connected with tlie late partner¬ 
ship and obtained a decree and sought 
execution in October 1924. 

On the 1st of November 1924 Khushabi 
Ram instituted a fresh complaint on the 
same facts as had formed the subject- 
matter of the complaint of 1921. The 
trial Magistrate discharged the accused 
Harkishan Lai and ordered compensa- 
tioa to be paid under S. 250, Criminal 
P. C. This order was set asido by the 
learned Sessions Judge on the ground 
that the Magistrate had not understood 
the case. 

I consider it wholly unnecessary to 
go on further into the facts ; for it appears 
to me that a complainant who allows 
2 & 1/2 years to elapse before resurrect¬ 
ing a case of this sort cannot possibly be 
allowed to re-agitate the matter. The 
only ground on which ho claims before 
me to bo allowed to do so is that his 
feelings have been outraged by the action 
taken by his late partner, and as a sort of 
retaliation he should be allowed to re¬ 
surrect this case which died a natural 
death in 1921. This appears to me the 
worst possible reason that could have 
been adduced, and it is obviously not in' 
the interest of anybody concerned nor 
the administration of justice that crimi¬ 
nal cases of this sort should be buried 
for two years or more and then brought 
to life again either in order to extract 
blackmail from the other side or to satis¬ 
fy private feelings of revenge. 

I accept the application for revision 
and quash the proceedings. This has 
the effect of restoring the order of the 
trial Magistrate in its entirety. 

Revision accepted. 
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Broadway, J. 

Narain Singh —Plaintiff—Appellant. 

V. 


^ohan Singh and o^/i«>'A"“Defenclants 
Respondents. 

Second Appeal No. 3020 of 1924, De¬ 
cided on 4th January 1926, from the 
decree of the Dist. J., Jhelum, D/- 13th 
August 1924. 

Hindu Laic —Drt/s—Onjt? of proving that a 
debt by member of joint family is for the family's 
benefit is on the creditor especially when he deals 
not with the natural head of the family. 

The onus of proving that a debt incurred by a 
inember of a joint Hindu family was for_^ the 
benefit of the family must by plac^ on the cre¬ 
ditor, more especially when he is dealing, not with 
the natural head of the family, namely, the 
father, but with the son who is living in another 
village and when he contracts the debt, signs his 
name only and makes n o reference whatever to 
any business or joint family business for which 
the loan is being taken. [P 215 C 1] 

Amar Nath Ghana —for Appellant. 

Nand Tjal —for Respondent. 

Broadway, J. —The action giving rise 
to this appeal was brought by one Narain 
Singh to recover a sum of Rs. 1,000 from 
Malik Singh and his father Mohan Singh. 
It was alleged that the two defendants 
were members of a joint Hindu family, 
that they carried on a joint business and 
that the sum of Rs. 1,000 had been ad¬ 
vanced to Malik Singh, the son (not the 
father) for the benefit of the joint Hindu 
family. Malik Singh, who appears to 
have actually taken the money, failed to 
defend the suit and proceedings were 
taken against him ex parte. Mohan 
Singh, the father, however, contested the 
claim. He denied that he was joint with 
his son or carried on any business with 
him definitely pleading separation and 
claimed to be exempt from any liability. 

The trial Court settled three issues of 
which the first two were : (l) Whether 
the defendants formed a joint Hindu 
family. Onus on the plaintiff. 

(2) Whether the debt in question was 
borrowed by Malik Singh for the benefit 
of the joint Hindu family. Onus on the 
plaintiff. 

No exception was taken to the onus 
being placed on the plaintiff at the time. 
The trial Court came to the conclusion, 
having regard to the presumption of 
jointness in the case of a Hindu family 
taken together with the evidence led by 


the plaintiff, that the father and son 
were members of a joint Hindu family. 
The evidence led by Mohan Singh in 
rebuttal was regarded as insufficient to 
rebut the finding arrived at. Further, it 
was held in regard to Issue No. 2 that th& 
money had been advanced to Malik Singh 
for the benefit of the family. Mohan 
Singh alone 'appealed to the District 
Judge seeking to be relieved from the 
liability imposed upon him by the decree. 

. The learned District Judge came to the 
conclusion that it had not been proved 
that Mohan Singh was joint with his son 
Malik Singh ; and secondly that it had 
not been proved that the debt in question 
was contracted for the benefit of the 
family. On these findings Mohan Sin^jb 
was relieved from the liability imposed 
upon him under the decree. Against this 
decision Narain Singh has come up to 
this Court in second appeal and on his 
behalf I have heard Mr. Amar Nath 

Chona. 

It has been contended that the judg 
ment of the learned District Judge is 
vitiated by the fact that he omitted to 
recognize the presumption of jointness 
attaching to a Hindu family. It was 
urged, therefore, that the onus had^ 
wrongly'placed by him on the plaintiff' 
appellant to prove jointness. A similar 
line of attack was made against the 
ing on the second issue in regard to the- 
purpose for which the debt had 5°^* 

tracted. On the other hand, Dr. Nand 
Lai for Mohan Singh urged that there 
was no justification to interfere in second 
appeal. It was contended that inas¬ 
much as no objection had been taken to 
the onus as placed at the time of settle" 
ment of issues and that no objection 
whatever was taken during the proceed¬ 
ings in the lower appellate Court, the 
question of onus could not be agitated 
here. 

There seems to be every reason to think 
that the question of onus was never 
agitated in the Courts below and that it 
was not agitated because the parties 
decided bo lead whatever evidence they 
had to produce in support of their respec¬ 
tive cases. No doubt the presumption 
contended for by Mr, Chona is one that 
is recognized, but even if I were to hold 
that the learned District Judge acted 
wrongly in not referring to this question 
of presumption, it seems to me that his- 
conclusion on the second point ends fch& 
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case. The onus of proving that; a debt 
incurred by a member of a joint Hindu 
family was for the benedb of the family 
must, in my judgment, be placed on the 
creditor, more especially when we find 
that he is dealing not with the natural 
head of the family, namely, the father, 
but with the son who is living in another 
village, and when he contracts the debt, 
signs his name only and makes no refer¬ 
ence whatever to any business or joint 
family business for which the loan is 
being taken. The finding by the learned 
District Jndge that this debt had not 
been shown to be for the benefit of the 
joint Hindu family is one of fact behind 
which it is impossible for me to go. 
Having regard to this I say no more on 
the first point and dismiss the appeal 
with costs. 

Appeal dismissed. 
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Martineatj, J. 

Diwan Singh —Defendant—Appellant. 

V. 

Jiram and another (Plaintiffs) ^d 
Suraj Bhan and another (pro-forma De¬ 
fendants)—Kespondeuts. 

Misc. Second Appeal'No. 2270 of 1924. 
Decided on 17th March 1925, from an 

order of the t)ist. J., Hissar, D/- 28bh 
June 1924. 

Bengal Lafid Bedentpfton and S^creelosure Regu- 
latlo^in of 1806), Ss. 8 and n^Bequirei^nts of 
S. 8 areftdflUed If notice to mortgagor gives full 

purport of S. 7. ... a fUof 

Under S. 8 the mortgAgor is to ba notified that 

if he does not redeem the mortgaged in 

the manner provided for by S. 7 within one jear 
from the date of the notification the mortgage wU 
be finally foreclosed. The requirements of S. 8 
are fulfilled if the notice to the mort^or gives 

full purport of S. 7, even though S 7 

pressly mentioned m the • 21 P. P. 1903 , 

28 P. P. 1908 and 57 P. P. 1914. Dtst. ^ 

B. G, Soni —for Appellant. 

Shamair Ghand —for Respondents. 

Judgment. —The plaintiffs sued for 
the redemption ol proj^rty^mortgaged by 
their father in 1917 The defendant 
pleaded that they had lost their right of 
redemption in eon^quenoe of f°>;<3olosure 
proceedings taken by him in 1921. The 
first Court upheld that plea and dismissed 
the suit, but the District Judge following 


Ram Ghand v. Saiidal Khan (l) ; Balwant 
Singh v. Ram Das (2) and Bulanda v. 
Fateh Din (3) held that the foreclosure 
proceedings were invalid because no men¬ 
tion was made of S. 7 ol' Regulation XVII 
of 1806 in the notice of foreclosure, and 
he, therefore, remanded the case to the 
first Court for decision on the remaining 
issues. The defendant has ajipealed to 
this Court from the order of remand. 

In Ram Ghand v. Sandal Khan (l), the 
notice of foreclosure was headed : “ Appli¬ 
cation for issue of a notice of foreclosure 
under Ss. 7 and 8 of Regulation XVII of 
1806," but in the body of the notice the 
mortgagor was only informed that the 
mortgage would be foreclosed if he did not 
pay the mortgage-money and redeem the 
property in the manner provided for in 
the foregoing section, without it being 
stated which of the two sections, men¬ 
tioned in the heading was referred to, 
and it was, therefore, held that the 
omission to specify S. 7 in the body 
of tbe notice was a fatal defect. That 
case is not similar to tbe present one. 

In the other two cases followed by the 
learned District Judge, in which the 
omission in the notice of a reference to 
S. 7 of the Regulation was held to be 
fatal, it is not stated how the notices 
were worded. 

Now, in the present case, although the 
notice of foreclosure issued under S. 8 of 
Regulation made no mention of S. 7, it 
contained all the particulars set forth in 
S. 7 as to the manner in which the pro¬ 
perty was to be redeemed, and this was 
all that was necessary. Under S. 8 the 
mortgagor is to be notified that if he does 
not redeem the property mortgaged in 
the manner provided for by the foregoing 
section within one year from the date of 
the notification the mortgage will be 
finally foreclosed. That requirement is 
fulfilled if the notice to the mortgagor 
gives the full purport of S, 7 even though 
S. 7 is not expressly mentioned in the 
notice. Therefore the notice of fore¬ 
closure, which was issued at the instance 
of the defendant in 1821, was not defective 
by reason of the omission to mention S. 7 
of the Regulation therein. 

I accordingly accept the appeal set 
aside the order of the lower appellate 

(1) C1903] 21 P. R. 1903=83 P. L. R. 1903. 

(2) [1908] 28 P. R. 1908=41 P. W. R. 1908=141 

P. L. R. 1908. 

(3) [1914] 57 P. R. 1914=256 P. L. R. 1914. 
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Court; and remand the case under O. 41, 
R. 23, Civil P. G. for a fresh decision after 
it has been determined whether the fore* 
closure proceedings were in other respects 
regular. The Court-fee paid on the 
appeal in this Court will be refunded and 
other costs will be costs in the case. 

Appeal accepted. 
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^lARTtNEAU AND ZaFAR AlI, JJ. 

Rikhi Ram and others — Plaintififs— 
Appellants. 

V. 

Durga Das and others —Defendants— 
Respondents. 

Second Appeal* No, 952 of 1921, Deci¬ 
ded on 5th June 1924, from a decree 
of the Dist. J.. Hoshiarpur, D/- 17th 
January 1921, 

jljs Civil P. C. O., 22, B. 4 —All parties jointly 
Interested in suit as joint proprietors — Permis- 
iion under O. 1, R. 8, was given—One of the pro¬ 
prietors for whom permission was given dihi— 
Appeal abates if his legal representatives are not 
br'oughf on record. 

'Where all the proprietors were necessary 
parties becauss they were all joint owners of 
shamilat and were equally interested therein 
and the suit involved a question affecting the 
rights of all of them as a body, but permission 
was given to some only to conduct the second 
appeil under O, 1, H« 8 and one of the respondents 
for whom sudh permission was given was 
dead, the appeal abates if his legal representatives 
are not brought on record; 46 P. J?. 1919, Dist. 

CP. 21G, C. 2. P. 217, C. 1.] 

Jai Gopal Sethi —for Appellants. 

Faqir Chand —for Respondents. 

Judgment— Counsel for the respon¬ 
dents raises a preliminary objection 
that the appeal has abated in consequence 
of appellants’ failure to make an appli¬ 
cation to bring on the record the legal 
representatives of the defendants-respon* 
dents who have died, though the statu¬ 
tory period for doing the same has ex¬ 
pired. The suit was by the non-pro¬ 
prietors of a village in the Hoshiarpur 
District for a declaration to the effect 
that the shamilat land specified in 
the plaint measuring 5,244 kanals 8 
tnarlas, was a grazing ground for the 
cattle of all the inhabitants of the 
village and was not liable to partition 
among the proprietors. The trial Court 
allotted an area of 1,344 kanals to be' 
reserved as a grazing ground, but the 
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plaintiffs were not satisfied with that 
and appealed to the District Judge. That 
offiicer confirmed the decree of the first 
Court with a slight modification. The 
plaintiffs lodged a second appeal in this 
Court which was admitted, and then 
they appelied under O. 1, R. 8 of the 
Civvil P. C., for permission ’*to sue only 
4 out of the 147 defendants-respondents 
on behalf of and for the benefit of all”. 
This application was granted. The reply 
of the learned counsel for the appel¬ 
lants to the objection, therefore, is that 
the appeal has not abated in view of the 
permission granted to su® four of the 
respondents only and he cites Ram Dayal 
V. Muhammad Raju Sh ah(l) a,nd 0.22,R.2 
of the Civil. P.O., and^contends that the 
right of appeal survives*againsfc the survi¬ 
ving respondents alone. This very oonten 
tion was raised in Wali Mithammad v. 
Mahlit{2) but was overruled by a Division 
Bench of this Court in its judgment 
dated the 8th of May 1924. Ram Dayal 
y. Muhammad Rajii Shah (l) is not in 
point because in that case only one man 
had with the permission of the Court 
instituted the suit on behalf of himself 
and 29 others, and it was from among 
the latter that two died during the 
pendency of appeal. As these two men 
had never applied to the Court, under 
sub-Cl. (2) of R. 8, O. l.of the Civil. P. O., 
to be mades parties, it was held that : 
*‘It was not necessary to make them 
respondents in the defendants* appeal, 
and the fact that they died during the 
pendency ol the appeal, and their legal 
representatives had not been brought 
on the record, did not, therefore, cause 
the appeal to abate.” In the present 
case all the defendants were parties to 
the suit in the first Court as well as 
in the lower appellate 'Court and it 
cannot be said that all of them with 
the exception of the four mentioned 
in the application ■ under O. 1, R. 8, 
Civil. P. C., ceased to be necessary parties 
to this second appeal by virtue of the 
order granting that application: All the 
proprietors were necessary parties beicause 
they were all joint owners ' of the 
shamilat and were equally interested 
therein and the suit involved a question 
affecting the rights of all of them as 
a body. It could not, therefore, be said 
that the right of appeal s urvived against 

(1) [1919] 46 P. R. 1919 

(2) A. I. R. 1925 Lab. 124. 
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the surviving respondents alone. As the 
question aflfeoted the rights of all the 
proprietors in a body it could not be 
deoided without having all of them before 
us. The appeal, therefore, abates and 
will be struck off the list of pending 
'oases. The appellants will pay the 
respondents costs in this Court. 

Appeal dismissed. 
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Scott-Smith, T. 

Firm Gaicri Ma}»Naraiii Da% —Plain¬ 
tiffs—Appellants. 

V, 

Secretary of State and Defen¬ 

dants —Respondents. 

Second Appeal No. 717 of 1924, Decided 
on 23rd December 1924, from a decree of 
the Dist. J., Amritsar, D/- 18th January 

1924. 

Contract Act, Ss. 151,152 and 161— Goods cntrus’ 
to Railway for carriage—Burden of proving 
that loss of such goods Is not due to negligence of 
Railway lies on the Railway—Railways Act, S. 72. 

When any one ha? entrusted goods to a Railway 
Company for carriage, and those goods are lost, 
damaged or destroyed while in the possession and 
under the control of the Railway Company, the 
fact of the loss damage, or destruction is enough 
tocastupau the Company the burden of pro¬ 
ving that loss was not due to any negligence on 
its part : 22 Mad, 524 and 39 Boni. 191, Foil. 

[P218 C 1 

Badri Das —for Appellants. 

Dalip Siiigh^'lor Respondents. 

Judgment. —In the suit out of which 
the present second appeal arises the plain* 
tiff firm sued the Secretary of State, 
Defendant No. 1. and N. S. Bilimoria. De¬ 
fendant No. 2. for Rs. 654*10-9 on account 
of damages due to the loss by theft of a 
bale of cloth from the railway station 
godown at Amritsar. On the 2nd October 
1920 the plaintiff purchased ten bales of 
cloth from Defendant No. 2 for delivery at 
Amritsar. They were to be brought by 
Defendant No. 2 and sent from Badnera. 
Nine bales were actually delivered and 
paid for at Amritsar. The dispute is 
about the lOth which is said to have been 
sent from Badnera on the 15th December 
1920 and to have arrived at Amritsar on 
the 7th January 1921. It was consigned 
by the Berar Manufacturing Oompany to 
the mselves and the railwav receipt was 


Lahore 217 

endorsed in favour of the Chartered Bank 
of India. It was stolen from the goods 
shed at Amritsar on the lOfch January 
1921. On the 13th January 1921 the 
plaintiff paid Rs. 580-9-9 to the Char¬ 
tered Bank and got the railway receipt 
from it. This was arranged through 
Defendant No. 2. When the plaintiff ap¬ 
plied to the railway for the goods it was 
found that they had been stolen, but be¬ 
fore he was informed of this he had paid 
Rs. 14-13-0 to the Railway on account of 
demurrage. Adding to this Rs, 59-4-0 on 
account of interest and the sum paid to 
the Bank he claimed the sum mentioned 
above. The suit against the Railway was 
dismissed on the ground that they had 
taken all reasonable care of the goods and 
were not to blame for the loss. The suit 
against Defendant No. 2 was dismissed on 
the ground that the vendor’s risk ended as 
soon as the goods left the Mill's premises 
at Badnera. 

In second appeal it is urged that the 
learned District Judge treated the case 
as if the onus of proving negligence on the 
part of the Railway lay upon the plaintiff. 
Counsel has cited Trustees of the Hahour, 
Madras^. Best and Co. (l)and Hirji Khet~ 
sey & Co, V. B. B. and C. I. By, Co. (2) on 
the question of onus. Having regal'd to 
S. 72 of the Indian Railways Act it is 
clear that the responsibility of a Railway 
administration for the loss of goods delive¬ 
red thereto to»be carried by railway is sub¬ 
ject to the other provisions of the Act, 
that of a bailee under Ss. 151, l52 and 
161 of the Indian Contract Act, 1872. 
Section 151 of the Contracti Act lays down 
that in all cases of bailment the bailee is 
bound to take as much care of the goods 
bailed to him as a man of ordinary pru* 
dence would, under similar circumstances, 
take of his own goods of the same bulk, 
quality and value as the goods bailed. In 
Trustees of the Harbour, Madras v. Best 
and Co. (l) it was held that. 

* 

**■ When goods wbioh have been entrusted to 
bailies for hire are lost it lies on the bailees to 
show that they have taken ns muoh care of the 
goods as a man of ordinary prudence would, 
under similar oircumstaeces have taken of his 
own goods of a similar kind, and that the loss 
occurred Dotwithstanding- such care. If they 
fail to satisfy the Court on that point, they are 
liable for tbe loss.** 

The same rule was laid down 

(1) C1899] 22 Mad. 524. 

(2) [1916] 39 Bom 191=16 Bom. L. R. 467. 
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in Hirji Khetsey and Co, y.'B. B. and 
C. I. By. Co. (0 as follows: 

“ When any one has entrusted goods to 
a Bailway Company for carriage, and 
those goods are lost, damaged or destroy 
ed while in the possession * and under the 
control of the Kailway Company, the fact 
of the loss, damage, or destruction is en¬ 
ough to cast upon the Company the bur¬ 
den of proving that that loss was not due 
to any negligence on its part.” 

The authorities are sufficient in support 
of the proposition that in this case the 
onus lay upon the Railway Company to 
prove that they took as much care of the 
bale of cloth as a man of ordinary pru¬ 
dence would have taken of his own pro¬ 
perty. The onus of the first issue which 
dealt with liability was put upon Defen¬ 
dant Ko. 1. The trial Court, in dispos¬ 
ing of this issue, said that goods were 
stolen by thieves and that chaukidars 
had been appointed to watch the shed but 
that the thieves mannaged to get in some 
how without notice of the chaukidars 
and that Defendant Ko. 1 took as ^ much 
care as was p)OSsible under the circum¬ 
stances. The learned District Judge, in 
disposing of this point, said : It has 
not been proved that Chand Singh s dis¬ 
missal had anything to do with the theft 
of the plaintiff’s goods. And there is 
nothing to show that the Bailway as bai¬ 
lee did not take all reasonable care of 
the goods as required by S. 151 and S. 152 
of the Contract Act. I hold, then, that 
the plaintiff has no case aginst the Defen¬ 
dant No. 1.” It certainly appear3_from this 
that the learned District Judge viewed 
the case as if the onus lay upon ujxm the 
plaintiff. Counsel for both sides are will' 
ing that this point should be decided 
upon the evidence on the record. They 
do not ask that any futher evidence 
should be taken. 

The contention of the counsel for the 
appellant as against Defendant No. 2 is 
that the property in the bale of cloth did 
not pass to the plaintiff until an appro¬ 
priation thereof was made in his favour 
on the I3ih January. It would, however, 
be inconvenient to decide the appeal as 
against him first and then to remand the 
case and thereafter to decide the appeal so 
far as Defendant No. 1 was concerned. I, 
therefore, consider that the cases must be 
remanded to the lower appellate Court 
for re-decision on the question of liability 
of Defendant No. 1 before any decision is 


given by this Court in regard to Defen¬ 
dant No. 2. The issue to be decided by the 
lower appellate Court is as follows . 

Whether Defendant No. 1 took as much 
care of the bale of the cloth in question 
as a man of ordinary prudence would, 
under similar circumstances, take of his 
own goods of the same bulk, quality and 
value as the goods bailed ? 

It will be necessary for the Court in 
deciding this issue to take into considera¬ 
tion the extent of the premises and the 
number af chaukidars who were appointed 
to guard them and also the manner in 
which the chaukidars- were posted on 
different sides of the building. The re¬ 
mand is under O. 41, R. 25 of the 
Civil, P. C, and return should be made 
in three month’s time. 

Case Beinanded. 
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Martineau, J. 

Feroze Bin —Defendant—Appellant. 

V, 

4 

Wazir Begam —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 3139 of 1924, Do 
cided on 31st March 1925, from a decree 
of the Dist. J.. Jullundur, D/- “J&th 
November 1924. 

^luhatyiviiidan Law ^arrlag^ Decree for 
dissohUlon—Impotency at time of marriage must 
he proved. 

Under Muhammadan Law a wife canuot obtain 
a decree for dissolution of marriage on the ground 
of her husband’s impotency unless he is proved to 
be impotent at the time of marriage. [P 219 C 11 

Din Dial Kapur for Anant Ram —for 
Appellant. 

Judgment. —The plaintiff, who is the 
defendant’s wife, sued for a dissolution 
of the marriage on grounds that her 
husband was impotent and ill-treated her. 
Ill-treatment was not proved and the trial 
Court also found-that the defendant was 
not proved to be impotent and it dis¬ 
missed the suit ; but the District Judge 
on appeal has found on the evidence of 
the Civil Surgeon, who examined the 
defendant, that the latter is impotent and 
he has passed a decree in the plaintiff ® 
favour. The defendant has filed a second 

appeal. 
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Under the Muhammadan Law the 
plaintiff cannot be given a decree unless 
she proves that the defendant was impo¬ 
tent at the time of the marriage. On 
this point there is no evidence whatever 
on the record. All that is shown is that 
the defendant is impotent at the present 
time. The suit must, therefore, fail, 

I accept the appeal, reverse the lower 
appellate Court's decree and restore the 
decree of tlie trial Court dismissing the 
suit. The respondent will pay the ap¬ 
pellant’s costs throughout. 

Appeal accepted. 
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Shadi Lal. C. J., and Addison. J. 

Karam Singh and anothet —Convicts— 
Appellants. 

V. 

The Croiyii'“Opposite Party. 

Criminal Appeal No. 896 of 1925, 
Decided on 29th January 1926, from the 
order of the Addl. S. J., Lahore, D/- 31st 
August 1925. 

(а) Pe7uU Code, S. 300, Excep. 4— Exception 4 
applies to cases witcre subsequent conduct of both 
parties put them on same footing. ■ 

Exceptioa 4 to S. 300 is meant to apply to cases 
wherein, in whatsoever way the qiuvrrerorigiuated, 
the subsequent • conduct of both the parties put 
them upon an equal footing, [P 220 C I] 

(б) Penal Code, S. Accused using pistol in 

sudden fight—Offence is culpable homicide not 
amounting to murder. 

Where the accused had a pistol upon him but 
he did not come with the intention of using it out. 
and he used it in the course of a sudden fight: 

Held : that he is guilty only of culpable homi¬ 
cide not amounting to murder xinder the first part 
of S. 304. ^ fP 220 O 2] 

Moti Sagar and Shamair Chand —for 

Appellants. 

Des Raj Sawhney —for the Crown. 

Addison, J. —Two brothers, Karam 
Singh and Ranga Singh of Mari Kamboke, 
Tahsil Kasur, have been convicted under 
S. 302, Indian Penal Code, for the murder 
of Ujagar Singh of the same village. 
Ranga Singh has been sentenced to death 
and^Karam Singh to transportation for 
life. They have appealed and the pro¬ 
ceedings are also before us for confirma¬ 
tion of the death sentence passed upon 

Ranga Singh. 

The case for the prosecution may 
summarized as follows : According to 


the statement of tlie decesed made at the 
police station at 1 P.M., on the 30th 
December 1924, a few hours after the 
assault, the two appellants came to 
where he was sitting near the house of 
Kaku, Teli. They commenced to shout 
and he told them to go away. 

Karam Singh then struck him on the 
head with a dang while Ranga Singli 
fired at him with a pistol. Ujagar Singh 
and his brother Kesar Singh cauglit hold 
of Ranga Singh and suatched the pistol 
from him, but Karam Singh struck Kesar 
Singh on the back with his dang and in 
this way they had to'let go their hold of 
Ranga Singh. Botli the appellants then 
escaped. This happened in the presence 
of numerous witnesses. The motive given 
by the deceased was that his nephew 
Sohan Singh had kidnapped a certain 
woman and the appellants gave informa¬ 
tion which led to the arrest of the woman 
and the nephew. This caused ill-feeling 
between them. He repeated the same 
statement he had made at the police- 
station to an Honorary Magistrate when 
he was on his way to the Mayo Hospital, 
Lahore. He died there on the night of 
the 1st January 1925. 

The prosecution witnesses are two bro¬ 
thers of the deceased, namely, Kesar 
Singh and Ishar Singh. Kaku Teli, Sham 
Singh and Mangal Singh, and an outsider 
Ujagar Singh, Pal Singh, lambardar, came 
to the spot later. The two brothers of 
the deceased have denied that the attack 
was made for the reason given by the 
deceased. It is obvious that they have 
done this because it would have been the 
deceased and bis brothers who would 
have resented the fact that the appellants 
gave information against their nephew 
and not the appellants* The two brothers 
have given other reasons as to why there 
was ill-feeling between the parties, but it 
cannot be held that these reasons have 
been established. They were obviously 
put forward in order to show that the 
ill-feeling was principally on the part of 
the appellants. 

Ranga Singh, appellant, who undoubt¬ 
edly shot the deceased with a pistel, 
absconded and was not arrested till the 
31st January 1925. The persons who 
arrested him gave him a severe beating,, 
but this has nothing to do with the 
present case. The other appellant, Karam 
Singh, went to the police station at 4 p.m. 
on the day of the occurence, i.e., the SOth 
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December 1924. It is in evidence that 
he made a complaint there that he had 
been assaulted by the two brothers of the 
deceased and by Mangal Singh, witness. 
While he was in a half-conscious state 
he heard the sound of shots being fired 
bub he did nob know how this happened. 
It is undoubtedly the case that Karam 
Singh received a severe beating. He had 
15 contusions on his body, 14 of them 
being caused by lathis, while one had 
been caused by a sharp weapon. Neither 
the deceased nor any of the witnesses 
OKplained how this happened.- For this 
reason the learned Sessions Judge men¬ 
tioned in his judgment that it could nob 
be definitely ascertained when Ranga 
^ingh fired at Ujagar Singh ; whether it 
was before or after Karam Singh had been 
beaten. 

The at^ument advanced on behalf of 
the appellants was that the appellants 
must have been passing where 
the deceased, his brothers, and 
friends were, and that a sudden fight 
took place because the appellants had 
given information against Sohan Singh, 
the nephew of the deceased. There is 
nob sufficient reliable evidence to come 
to a conclusion as to how this fight com¬ 
menced, bub there is no doubt that there 
was'a fight between the parties. As the 
prosecution has kept back the exact state 
of affairs it was argued that the view 
most favourable to the appellants must 
be taken. This must be conceded. We 
therefore hold that a sudden fight took 
(place between them and that Karam 
[Singh, one of the appellants, in the course 
of that fight, gob a severe beating though 
no grievous injury was inflicted upon him. 
It cannot be said whether Ranga Singh 
was also beaten as he absconded. During 
the fight Ranga Singh took out a pistol he 
had with him and fired at the deceased. 
Probably three shots were fired, one of 
which missed, while one struck him on 
the thigh and one in the abdomen. Death 
was due to the injury to the abdomen. 
Now exception 4 to S. 300, Indian Penal 
Code, is meant to apply to cases wherein 
in whatsoever W3.y the quarrel originated, 
the subsequent conduct of both the parties 
pub them upon an equal footing. The 
prosecution evidence, which has kept 
back part of what occurred, cannot be 
accepted as regards the allegation that 
Rangi Singh and his brother came with 
>the deliberate intention of shooting 


Ujagar Singh. In fact there was no 
reason why they should have singled out 
Ujagar Singh. It must be held that 
though Ranga Singh had the pistol upon 
him he did not come with the intention 
of using it out, that he did use it in the 
course of this sudden fight. We, therefore, 
hold that Ranga Singh is guilty only of 
culpable homicide not amounting to mur¬ 
der under the first part of S. 304, Indian 
Penal Code. We accept his appeal, alter 
his conviction to one under S. 304, Part I, 
Indian Penal Code, and sentence him to 
ten years' rigorous imprisonment. 

As regards Kasam Singh, he did nothing 
bub inflict simple hurt. It cannot be 
held that he knew that Ranga Singh 
meant to shoot the deceased. We accept 
his appeal and alter his conviction to one 
under S. 323, Indian Penal Code. As he 
has already been long in jail we order 
that he be released forthwith. 

Appeal partly accepted* 
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Jai Lal, J. 

Ranpat Singh and others —Plaintiffs 
Appellants. 

V. 

Mangal —Defendant—Respondent. 

Second Appeal No. 1533 of 1925, 
Decided on 3rd February 1926, from the 
decree of the Dist. J., Karnal, D/- 21:th 
March 1925. 

Begtstration Act, S. 17 — Terms of mortgage 
orally settled—Report to patwari stating terms of 
mortgage—Payment to mortgagor before paticarl 
—Receipt by mortgagor stating terms of mortgage 
does not require registration. 

Where there was au oral settlement of terms 
between the parties and then they went to the 
patwari and made a repor^t to him stating .the 
terms of the mortgage, and the money was paid 
to the mortgagor, and thereafter a receipt was 
written by the mortgagor : 

Held : that the mortgage having been a com* 
pleted one before the document reciting the pay¬ 
ment of consideration and conditions of the mort¬ 
gage was written, the document did not require 
registration : C. A. 221 of 1924, FoZZ.CP 221 C 2] 

Shamair Chand —for Appellants. 

Prakash Chandra for Sagar Chand 
for Respondent. 

Jai Lai, J.— Appellants instituted a 
suit against the respondent for possession 
of the land in suit alleging that it had 
been mortgaged to them by the latter for 
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Ra 2,400. The defendant denied the 
mortgage. 

The allegation of the plaintiffs was 
that at first there was an oral settlement 
of terms between the parties, that then 
they went to the patwari and made a 
a report to him stating the terms of the 
mortgage and the money was paid to the 
mortgagor, and thereafter a receipt, Ex. 
P. 3, was written by the mortgagor. 
The defendant objected to the admissi* 
bility of the receipt. Ex, P. 3, for want of 
registration. The trial Court held that 
the mortgage had been effected indepen¬ 
dently of Ex. P. 3 and, therefore, 
decreed the plaintiffs’ suit. On appeal 
the learned District Judge held that the 
receipt, Ex. P. 3, was really a mortgage- 
deed as it recited all the terms of the 
mortgage, and, therefore, it was com¬ 
pulsorily registrable. He also held that 
no oral evidence could be given of the 
terms of the mortgage. He, therefore, 
dismissed the plaintiffs’ suit. 

On behalf of the appellants it is con¬ 
tended that Ex. P. 3 was really a re¬ 
ceipt evidencing payment of Rs. 2,400 
by the mortgagees to the mortgagor and 
that the mortgage had really been 
effected independently of this document 
as is apparent from the fact that the 
terms were settled between the parties 
first and recorded in the diary of the 
patwari in whose presence the considera¬ 
tion was paid. The receipt having been 
written afterwards was a record of the 
transaction that had otherwise been 
completed before. - On behalf of the res¬ 
pondent, on the other hand, it is con¬ 
tended that every document is necessarily 
preceded by an oral settlement of terms 
and that when parties reduce the terms 
of a transaction into writing the writing 
alone should be deemed to be the evi¬ 
dence of such transaction, and if writing 
is not admissible in evidence no other 
evidence can be allowed to bo produced 
to prove the transaction. A number of 
rulings were cited on behalf of the res¬ 
pondent, but it is not necessary to discuss 
them here because the general proposition 
propounded by the respondents is perfectly 
correct The real question is whether 
the document. Ex. P. 3, was intended to 
create a mortgage. The facts of the case 
before me are identical with those of Case 
No 221 of 1924, Ram Dat v. Rup Chand, 
decided on the 22nd December 1924 in 
this Court. It was held in that case that 


the mortgage having been a completed 
one before the document, reciting the] 
payment of consideration and the con¬ 
ditions of the mortgage, was written the 
document did not require registration, 
and that it was intended as a receipt for 
the money paid after the patwari had 
made the entry in the mutation register 
and that the terms of the mortgage were 
unnecessarily entered in it. 

I have examined the evidence in the 
case before me and find that the facts 
are as alleged by the appellants. j\Iy con¬ 
clusion therefore is that the mortgage 
had been effected before Ex. P. 3 was 
written by the parties. It \s no doubt 
a detailed document containing all the 
terms of the mortgage and, on the face 
of it, it is not a receipt alone, but it was 
intended by the parties as a receipt of 
the money paid by the mortgagees to the 
mortgagor. I, therefore, hold that the 
mortgage has been proved in this case by 
the mutation register and the oral evi¬ 
dence of the plaintiffs and that Ex. 
P. 3, which was written after the com¬ 
pletion of the mortgage, did not require 
registration. 

The result is that, accepting the appeal, 

I decree the plaintiffs’ suit with costs 
throughout. 

Appeal accepted» 


A. I. R. 1926 Lahore 221 

Shadi Lal, C. J., and Campbell, JJ, 

Madat Khan and another —Convicts— 
Appellants. 

V. 

£?wperor-“Oppo3ite Party. 

Criminal Appeal No. 774 of 1925, De¬ 
cided on 24th October 1925, from an 
order of the S. J., Attock, D/- 24 th July 
1925. 

Penol Codet S. Q9—No question of self-defence 
arises In a pre-arranged fight. 

Where a fight was pre-arranged between two- 
parties armed with exactly similar de^vdly 
weapons, no question of self-defence arises. 

tP 222 C 21 

Mohammad Shaft and Ahdul Asis —for 
Appellants. 

Dalip Singh —for Respondent. 

Shdai LaL C. J . —On the afternoon of 
the 21st April 1925, a fight took place 
outside the village of Dhok Baz Gul in 
the Attock district, between the members 
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of two rival factions known respectively as 
Ashraf's party and Madat's party. The 
learned Sessions Judgei finds, and his find* 
iiig has not been seriously contested be¬ 
fore us, that three men on each side 
participated in the fight. Taj Muham* 
mad and Kur Muhammad, sons of Ashraf, 
and Kur Klian, his brother-in-law, were 
the members of Ashraf’s faction who 
participated in this affair ; while on the 
opposite side the combatants were Madat 
and his two brothers, Faqir and Ghazan. 

It is beyond dispute that all the six 
persons mentioned above were wounded, 
and that two of them, namely Ghazan 
and Kur MulTammad succumbed to their 
injuries. ■ Taj Muhammad and Nur Khan 
have been found guilty of the murder of 
Ghazan, and their adversaries Madat and 
Faqir have been convicted of the murdei 
of Kur Muhammad, and the convicts have 
all been sentenced to suffer the penalty 
of death. 

Kow, the medical evidence makes it 
perfectly clear that two men on each side 
received bullet wounds, and that the com¬ 
batants belonging to each of the rival par¬ 
ties received also wounds inflicted with 
spears and knives. There can, therefore, 
be little doubt that the members of each 
party were armed with a pistol, a spear 
and a knife ; and I cannot accept the 
contention that neither Madat nor his 
comijanions attacked their adversaries 
with a pistol. It must bo remembered 
that not only the deceased Kuv Muham¬ 
mad, but also his brother Taj Muhammad 
received bullet wounds, and it is most 
unlikely that these wounds were the 
result of misjudged firing by their own 
relative Kur Khan. 

The rival versions have been put for¬ 
ward before the Court, and each party 
has tried to minimize their own part in 
the transaction. These versions are set 
out in the judgment of the learned Ses¬ 
sions Judge, and after examining the 
arguments advanced by the learned 
counsel, on both sides I have no hesita¬ 
tion in endorsing the conclusion of the 
learned Judge that the evidence pro¬ 
duced in support of the rival stories is 
wholly unreliable and that both parties 
have suppressed important facts concerning 
the transaction. 

It is common gi’ound that a bitter 
enmity extending over nearly 12 years 
existed between the two families, and 
there is evidence to the effect that only 


a day or two before the incident in ques¬ 
tion shots were fired by one or more 
members of each party at their adver¬ 
saries. Now, the witness Inayat deposes 
that on the morning of the 21st April he 
went to Ashraf to seek the latter's 
assistance in reaping his harvest, but that 
Ashraf expressed his inability to accede 
to the request because he had made an 
appointment to fight Madat. That the 
fight was a pre-arranged affair receives 
support, not only from the circumstances 
that the number of f^ho combatants on each 
side was exactly the same, but also from 
the fact that they were armed with 
exactly similar weapons namely, a pistol, 
a spear and a knife on each side. In view 
of this important circumstantial evidence 
corroborating the testimony of Inayat it 
is futile to contend that the learned 
Sessions Judge has invented a theory 
which is not supported by any evidence 
on the record. Indeed, the story of a pre¬ 
arranged fight between the two factions 
is the only rational version which is com¬ 
patible with all the known circumstances 
of the case and satisfactorily accounts 
for the injuries sustained by the com¬ 
batants. 

No question of self-defence arises in a 
case of this character, and the prisoners 
upon whom the onus rested, have failed 
to show that 'they were entitled to 
exercise the right of private defence* The 
convicts are clearly of an offence under 
S. 302, Indion Penal Code, and there is 
no adequate ground which would jutify 
interference with the discretion of the 
trial Judge in the matter of the punish¬ 
ment imposed by him. Confirming, there¬ 
fore, the sentences of death I dismiss both 
the appeals. 

Campbell, J. —I agree that the ap- 
Ijoals are dismissed and the sentences of 
death confirmed. 

Appeals disviissed. 
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Dalip Singh, J. 


Allah Bakhsh and another —Plaintiffs— 
Appellants. 

V. 

Municipal Committee of Rohtak —De* 
fendant—Respondent. 

Second Appeal No. 23 of 1925, Decide^ 
on 23rd November 1925, from the decree 
of the Dist. J., Karnal, D/-27th March 
1925, 

(a‘. Limitation Act. S. 12 — Appeal — Time al- 
ioivable for cojiiei 1$ up to their despatch. 

The time to be allowed for copies should bs 
calculated from the date of application up to the 
date when the copies were despatched. QP 223, C 1] 

(6) Civil P. C,, O, 3, iJ. 2 — Person on whose be¬ 
half aopeal is filed, ratifying the action of person 
filing is sufficient authority to file the appeal. 

When the person on whose behalf an appeal 
is filed, has accepted or ratified the action of the 
person who filed the appeal on his behalf, the per¬ 
son filing the appeal has authority to file the 
appeal • A. I. R. 1924 Lah. 296, Expl. [P 224, C 1) 

(c) Practice — Discreiitm not exercised by lower 
Court, can be exercised by appellate Court. 

If a lower Court does not exercise a discretion 
which it might have exercised, it is open to 
the appellate Court to exercise that discre¬ 
tion. CP 224. C 1] 


Shamair Chand —for Appellants. 

Jagan Nath Atjfjarwal —for Respondent. 

Dalip Singh, J. — In this appeal 
Mr. Shamair Chand for the appellants 
has, first of all, contended that the ap¬ 
peal before the learned District Judge 
was barred by tinie, because the time to 
be allowed for copies should he cal¬ 
culated from the date of application up 
to the date when the copies were ready 
for delivery and not up to the date when 
the copies were despatched. There is 
however, one ruling of this Court Ghula 
Singh v. Sohan Singh (l), which holds the 
contrary. There are also two division 
Bench rulings. Gurdit Stngh v. Charan 
Singh (2) and Municipal Committee^ 
Chiniot V. Bashi Ravi (3) in which it was 
held that time should be reckoned up to 
the date of despatch. There is, therefore, 
no force in this contention. 

The next point argued by Mr. Shamair 
Chand is that the appeal was not pro¬ 
perly presented, because the vakalatnama 
of the pleader representing the appeal 
was signed by the Secretary of the Muni¬ 
cipal Committee and the Secretary had 

(1) A. I, R. 1922 Lau. 

(2) A. I. R. 1922 Lah. 415. 

(3) A. I. R. 1922 Lah. 170. 


no power to institute an appeal. It 
seems that on the 26bh of February 1925, 
the point was noticed by the learned 
District Judge and at that time the 
pleader for the respondent stated that 
there was a resolution of the Committee 
authorizing the Secretary to file tlie ap¬ 
peal. The case was adjourned and on 
the same day counsel re-appeared and 
stated that there was no such resolution 
but that there was an endorsement on a 
paper by the President to the effect that 
the copy of the judgment may be sent to 
Lala Nanak Chand to file the appeal etc., 
The case was again adjourned to the 26th 
of March 1925, as . the pleader ■ for the 
respondent asked for time to produce law 
on the subject. On the 26th of March 
1925 a power-of attorney signed by the 
president was put in. The learned Dis¬ 
trict Judge held, however, that as the 
suit had been defended by the Municipal 
Committee and the vakalatnama in the 
suit was signed by the Secretary and no 
objection had been taken to the vakalat¬ 
nama by the plaintiff and as further a 
new power-of-attorney signed by the 
resident had been put in, therefore, on 
the authority of Gopal Singh v. Bhaga 
(l) and of Khaira v. Nathu (5) the appeal 
was properly filed. But Mr. Shamair 
Chand argues that Gopal Singh v. Bhaga 
(4) is not an authority for the proposition 
that the vakalatnama not objected to in 
the suit would he good for purposes of 
appeal and that Khaira v. Nathu (5) does 
not apply to the facts of the case, as 
there was no question of oversight, though 
there might have been a misapjirehen- 
sion of law. I think that Gopal Singh 
V. Bhaga (4) does not lay down that once 
a vakalatnama has not been objected to 
it is thenceforward good for all purposes 
and that an appeal filed with that defec¬ 
tive vakalatnama is properly filed. Mr. 
Shamair Chand further contends on the 
authority of Sri Chandan'Bhuya v. Haroo 
Sethi (6) a Division Bench ruling of the 
Calcutta High Court that a new power 
of-attorney does not validate an appeal 
so far as the time for filing an appeal is 
concerned ; in other words, that it has 
no -retrospective effect, and he has also 
cited Muhammad AH Khan v. Jas 
Ram (7) in support of his contention. Mr. 

(4) A. I. R. 1924 Lah. 296. 

(5) [19201 65 I. C. 990. 

(6) [1911] IS C. L. J. 544. 

(7) [1914] 36 All. 46=11 A. L. J. 1015. 



224 Lahore Allah Bakhsh v. Rohtak Municipality (Dalip Singh, J.) 1926 


Jagan Kath in reply has relied on Ban- 
ivari Bai v. Cheth.ru Jhal Bui (8) and on 
Ch'ixayemanne&sa Bihi v. Basirar Bah man 
(9). There is no doubt that Sri Chayidan 
Bhuya V. Haroo Sethi (6) is the ruling 
most in point so far as the facts of the 
case are concerned, but it seems to me 
that the general principles of the other 
rulings lay down that in these matters a 
Court should not be too meticulous, 
especially when the person, on whose be* 
half the appeal was filed, has accepted 
or ratified the action of the person who 
filed the appeal on his behalf. I think 
our own Court in JChaira v. I^athu (5) 

I lIso seems to lean to the view that in 
ihese matters the more lenient view 
ihould be taken and as the Municipal 
Committee or its President has undoubt* 
jdly endorsed the action of the Secre* 
iary and as the plaintiff did not object 
bo the vakalatnama originally filed in 
the suit, I think it should be held that 
the Secretary was empowered by the 
Municipal Committee or by its President 
to instruct the pleader and therefore 
had authority to sign the vakalatnama 
.of the pleader on behalf of the Municipal 
[committee. Further, having regard to 
all the circumstances of the easel should 
be inclined to extend the time under the 
provisions of S. 5 of the Indian Ijimita* 
tion Act if I considered it necessary to 
do so. Ko doubt, there was a delay of a 
month before the vakalatnama signed by 
the President was put in and this delay 
has not been successfully explained, but 
in view of the conflict of rulings on the 
I)oint it is possible that the legal adviser 
of the Municipal Committee did not con* 
sider that it was necessary to have a 
vakalatnama signed by the President. 
Mr. Shamair Cband has quite rightly 
laid stress on this delay and I have been 
pressed by the argument on this point. 
However, as I have stated above in all 
the circumstances of the case I would 
exercise my discretion in the matter and 
if necessary extend the time for filing 
the appeal. It is clear law and not con* 
tested before me that if a Court below 
does not exercise a discretion which it 
might have exercised, it is open to the 
appellate Court to exercise that discre¬ 
tion. This point, therefore, is also 

repelled. 

Lastly, Mr. Shamair Chand has raised 

(8) A. irnTmlPatna 114. 

(9) [1910] 37 Cal. 399=11 0. L. J. 285. 


a curious contention. He argues that 
this suit arose because the Municipal 
Committee refused the plaintiff permis¬ 
sion to build on the land under the pro¬ 
viso to S. 193 which empowers a Munici¬ 
pal Committee to refuse permission to 
build on the ground that there is a 
dispute about the ownership of the site 
.between the applicant and the Municipal 
Committee. Mr. Shamair Chand con¬ 
tends that therefore it is necessary in a 
case of this kind to decide not only whe¬ 
ther the plaintiff is entitled to the pro¬ 
perty but also to decide whether the 
Municipal Committee is entitled to the 
property because in either event a deci¬ 
sion by the Court would put an end to 
the dispute between the applicant and 
the Municipal Committee and then the 
terms of the proviso to S. 193 would not 
empower the Municipal Committee to 
refuse permission to build. I am, how¬ 
ever, of opinion that the legislature did 
not mean to confer any 8u6h right on an 
applicant to put a Municipal Committee 
to proof of its title to land in dispute. 
On the contrary, by not directing that a 
suit should be brought by an applicant 
when permission was refused by the 
Municipal Committee on this ground it 
by implication left the parties to their 
ordinary remedies at law. The plaintiff 
therefore, could only ask for a declaration 
that the site was his. He could not ask 
for a declaration that the site was not 
the Municipal Committee’s. Further, 
this point was not put into issue and 
does not seem to have been argued in this 
light before the learned District Judge 
or before the trial Court. Mr. Shamair 
Chand relies on the words of the plaint 
which do state that the site does not 
belong to the Municipal Committee, as 
well as assert that it belongs to the plain¬ 
tiffs, but having regard to the course of 
the suit I think that this was nothing 
more than the usual tautology of the 
plaint, and I do not think that the point 
should be allowed to be raised for the 
'first time in second appeal, esjjecially as 
it would necessitate remand to enable the 
Municipal Committee to prove its title, 

I, therefore, dismiss the appeal but in 
the peculiar circumstances of the case 
I leave the parties to bear their own 
costs throughout. 

Appeal dismissed. 
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Harrison and Zafar Ali, JJ. 

2iada and othor.'i —Defendants—Appel¬ 
lants, 


Gurdas Ram 
dent. 


V. 

Plaintiff’ 


Respon- 


Pii’st Appeal No. 2304 of 1921, Decided 
on 23rd December 1924, from a decree 
of the Senior Sub-J., Shahpur, D/- Slsfc 
May 1921. 

Lhnttatioti Act, Art. Mortgagor being allowed 

to redean at any time so also mortgagee being allowed 
to foreclose at any time — Limitation begins at 
o^uie. 

Where the mortgagor is at liberty to pay the 
mortgage-nioney at any time and the mortgagee is 
also equally at liberty to foreclose at auy time, 
his liraitjvtion under Art. 132 begins to run at 
once. ' CP 226 Cl] 

ZafrMa Khan —for Appellants. 

l^anak Chand and C. Li. Mathur for 
Respondent, 

Judgment. —The ancestor of the de¬ 
fendants in this case charged the land in 
suit by several mortgage-deeds. The 'de¬ 
fendants made an application under the 
Redemption of Mortgages Act and ob¬ 
tained an order for possession on payment 
of Rs. 700 only, this being the principal 
sum charged by the first mortgage. The 
plaintiff-mortgagee thereupon brought 
this suit for a declaration that the 
amount payable under the various deeds 
was Rs. 13.620 and the land could only 
be redeemed on payment of this amount. 
The decree given by the Sub-Judge was 
that the total charges amounted to 
Rs 12,235, two small items having been 
disallowed on account of improvements 
to a well and a third so-called mort- 

^ The defendants appeal, urging that the 
whole of the suit, except so far as it re¬ 
lates to the first mortgage, is barred by 
time. The first mortgage is usufructuary, 
or almost entirely usufructuary, that is 
to say, the amount secured was Rs. 700 ; 
out of this interest was payable on Rs, 50, 
and the rent and profits of the land were 
to be taken as equivalent to the interest 
on the balance of Rs. 650. Counsel for 
the appellant now admits that the whole 
of the interest claimed, as well as the 
principal, is due on this mortgage, or a 

total of Rs. 1.873, and urges that nothing 
should have been allowed on the second 
mortgage, the date of which was the 11th 
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of August 1894, the first mortgage having 
been executed in May 1892 and the period 
therein fixed being 10 years, that is to 
say, up till 1902, 

On the first mortgage limitation has 
been saved at regular intervals by the 
appropriation of the profits and rents to¬ 
wards the greater part of the interest, and 
the contention of counsel for the respon¬ 
dent is that the words “ all the condi¬ 
tions laid down in the previous mortgage- 
deed shall also apply to the present mort¬ 
gage-deed”—saved limitation in the 
second also. The clause in the second 
mortgage runs as follows ; ” All the 

conditions laid down in the previous 
mortgage-deed shall also . apply to the 
present mortgage-deed. The mortgaged 
property shall be redeemed only when I 
pay up to the mortgagees the present 
mortgage-money with interest along with 
the mortgage charges due under the pre¬ 
vious deed as stipulated therein, I shall 
have no authority whatsoever to redeem 
the mortgaged property or to alienate it 
in any way without paying up the mort¬ 
gage-deed along with those of the previous 
ones. I shall be at liberty to pay at any 
time the money due under the present 
mortgage-deed. I shall have no authority 
to transfer in any way the mortgaged 
property to any other person unless the 
money due under the present mortgage- 
deed is paid. The mortgagees shall also 
be competent to realize the mortgage 
money under the present deed along with 
those of the previous ones recited therein, 
from the mortgaged property, other pro¬ 
perty of mine and from my person,” 

Had the deed concluded with the first 
sentence of this clause, or even with the 
first three sentences, there would have 
been great force in the respondent’s con¬ 
tention. This portion of the deed, how¬ 
ever, is wholly negatived by what follows: 

I shall be at liberty to pay at any time 
the money due under the present mort¬ 
gage-deed.” But counsel contends, the 
concluding portion which runs : ” The 

mortgagees shall also be competent to 
realize the mortgage-monej’^ due under the 
present mortgage-deed along with those 
of the previous ones recited therein from 
the mortgaged property, etc., “ restores 
the status quo ante and makes the first 
portion of the clause operative and con¬ 
clusive. In our opinion, the words 

along with those of the previous ones” 
are only used to indicate that the money 
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realizble on the second mortgage is a 
charge on the property just as much as 
the money secured by the first mortgage, 
■and the words do not mean that the 
mortgagee is debarred from realizing his 
money on the second mortgage unless 
he sues at the same time to realize on the 

first. 

The all-important words are to the 
effect that the mortgagor is at liberty to 
pay at any time. The mortgagee was 
also, therefore, equally at liberty ‘to fore¬ 
close and his limitation under Art. 132 
began to run at once. Gounsel’s argument 
that inasmuch as he was forced to bring 
this suit by the proceedings before the 
Revenue Officer he should be treated as a 
defendant while he is a plaintiff has no 

force in our opinion. 

The total charge, therefore, amounts to 
Rs. 1,873, and we accept the appeal in so 
far as to give the plaintiff a decree to the 
effect that the mortgage charges on the 
land in suit amount to this sum. Under 
the circumstances of the case we leave the 
parties to bear their own costs. 

The cross-objections have not been 
pressed, and are dismissed. 

Appeal partlu accepted. 
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Harrison, J, 

SxUch Ravi —Plaintiff—Appellant. 

v. 

Daya Singh and another Defendants 
—Respondents. 

Second Appeal No. 1796 of 1924, Deci¬ 
ded on 22nd December 1924, from the 
decree of the Dist, J., Ludhiana, D/" 23rd 
April 1924. 

Custcvn—Punjab — Mortgage by widow for 
paying off husband’s debts — Justification—-Savie 
principle applies as to sale. 

The same principle must govern a suit relating 
to either a sale or a mortgage by a widow. But 
as ancestral land in the hands of a widow can be 
attached in payment of her husband’s debt, if 
she mortgages' the land for paying off the 
husband’s debts all that is to be seen is whether 
the circumstances of the widow render it possible 
for her to pav the debts without mortgaging the 

land. 

C. L. Gulati —for Appellant. 

Giirdial Singh Salariya—iox Respon¬ 
dents. 

Harrison, J- —A reversioner of one 
Harnam Singh brought this suit for the 


usual declaration regarding a mortgage 
of part of his ancestral land made by 
his widow Mt. Mehtabo, for Rs. 429. 
The decision of the District Judge was 
that Rs. 320 out of this amount were for 
necessity, and he gave a decree to this 
effect. 

The plaintiff reversioner appeals and 
the contention of the counsel is that the 
District Judge has misunderstood 
HahibuX Rahman v. AUaf Ali (l) and 
has drawn a distinction, which is not 
justified in that he has treated a mort¬ 
gage as on a different footing from a sale 
by a widow. He contends, quite cor¬ 
rectly in my opinion, that the same 
principle must govern a suit relating 
to'either. At the same time Mt. Bham" 
hul Devi v. Narain Singh (2) is a clear 
authority to the effect that the ancestral 
land in the hands of a widow can be 
attached in payment of her husband’s 
debts, and this being so all that we have 
to see is whether the circumstances of 
widow render it possible for her to pay 
the debts without mortgaging the land. 
The 'debts are established by a decree 
against lierself made payable out of the 
property of her deceased husband and 
passed after a contest. The mutation 
entry shows that the estate of Harnam 
Singh consisted of four pacca bighas or 
two acres, out of which the widow has 
charged the half. It is in evidence that 
Harnam Singh also left certain livestock, 
but the witnesses, who testify to this 
effect, were not even asked whether any 
of that livestock was still in existence 
and was available for the widow to dis¬ 
pose of and so raise money for her needs, 
including the payments of the debts. 
The burden of proving necessity no doubt 
lies heavily on the alienee, but I am of 
opinion that under these circumstances 
he has dischai'ged it, and I, therefore, 
dismiss the appeal with costs. 

Appeel dismissed. 


(1) [1919] 46 Cal. 259=23 C. W. N. i=29 

O. lu J. 601. ^ 

(2) [1915] 89 P. R. 1915=103 P. NV. R. 1915 

=8 P. L. R. 1916. ' J 
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Zatau Ali, J. 

Pirni Gobitil Prasxd-W'dztr Siitgk — 
Defendants—Petitioners. 

V. 

Fh'7n Miingal Saiu'Duli Chand —Plain¬ 
tiffs—Respondents. 

Civil Misc. Case No, 386 of 1925, De¬ 
cided on ILth November 1925, against an 
order of Scott-Smith and Zafar Ali, J.T., 
D/- 16th March 1925, in Civil Appeal No. 
338 of 1925. 

Punjab Courts Act (G of 1918), S. 41 —Certificate 
■under S. 41 is necessary for an ajypeal to contest a 
question of mercantile usage. 

Au fippeal to oonodat a decision on a question of 
mercantile us^ige doss not Ho without furuishio^ 

certificate in accordance with the xjrovisions of 
.3. 41. [P 227 C IJ 

Sardha Ram Kaptu —for Petitioners. 

Shamair Chand —for Respondents. 

Order .—The lower appellate Court 
arrived at the conclusion that according 
to the mercantile usage prevailing in 
Delhi cross contracts between the sime 
parties for the sale and purchase of iden¬ 
tical goods are settled hy payment of 
difference in prices. The defendants, 
wlio denied the existence of the said 
usage, preferred an appeal against the 
judgment and decree of tlie Court below 
which came up in kacha peshi before a 
Bench consisting of Sir Henry Scott- 
Smith, J., and myself. The only point 
that the appellants' counsel, Mr. Sardna 
Ram urged before us was that the finding 
of the District Judge with regard to the 
existence of the alleged usage was errone¬ 
ous. We pointed out to 'the learned 
counsel that an appeal to contest a deci¬ 
sion on a question of usage did not lie 
without furnishing a certificate in ac¬ 
cordance with the provisions of S. 41 of 
the Punjab Courts Act. Ho argued that 
no certificate was necessary but could 
cite no authority in support of his con¬ 
tention. We dismissed the appeal, hold¬ 
ing that according to the express terms of 
S. 41 a certificate was necessary. Subse- 
.quently he filed an application to obtain 
a review of the abovo order which came 
■ up before me as Sir Henry Scott-Sraith 
had retired since from service. I acl- 
imitted the application, but after hearing 
'■arguments of counsel for both parties 
a can see no rovson for changing my opi- 
mion. 
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The main contention of Mr. Sardlia 
Ram is that tlie alleged usage could not 
be said to luive the force of law and was, 
therefore, not the usage contemplated by 
H. 41 ; but tlie qualifying phrase “ having 
tiie force of law ” in S. 11 ai)plies to 
custom as well as to usage, and it is clear 
that no custom or usage can he operative 
unless it has the force of law. Ss. 5 and 7 
of the Punjab Laws Act make local cus¬ 
toms and usages the rule of decision in 
certain specified cases, and thus a local 
custom or usage to which Ss. 5 and 7 ap¬ 
ply acquires the force of law. S. 7 runs 
as below : 

All local customs and inercaatile usages shall 
be regarded as valid, unless they are contrary to 
justice, equity or good conscionco or have, before 
the passing of this Act, been declared to be void 
by any competent authority. 

In the present case the usage in ques¬ 
tion is not contrary to justice, equity or 
good conscience and is, therefore, valid. 
Mr. Sardha Ram contends that‘the usage 
could not supersede the rule of law which 
required each contracting party to per¬ 
form his part of the contract as agreed 
upon, hut in the case of a commercial 
contract the inode of performance may be 
regulated or modified by the local mer¬ 
cantile usage and that is what has hap¬ 
pened in tlie present case. I, therefore, 
dismiss this application. No order as to 
costs, 

• Application dismissed. 

A. I. R. 1926 Lahore 227 (2) 

AuDun Raoof, j. 

Dltoan Chtnd and anothet —Aciusjl—• 
Petitioners. 

V. 

Rmperot —Opposite Party. 

Criminal Revision Petition No. 153 3 of 
1924, Decided on 7th January 1925, from 
an order of the Dist. Mag., Gujrat, D/- 
13th October 1924. 

Legal PraelUiomrs Act, S. Bit—Full opportunlti/ 
should be given to aggrieved partg to produce 
evidence. 

As S. 36 is somawhat exceptional and of a 
drastic nature, a great de.il of c;iro and caution is 
necessary before action is taken against anybody 
and full opportunity should be givea to the 
aggrieved party to meet the case for the pro¬ 
secution. [P 228 Cl] 

Anant Ram —for Petitioners. 

Govt, Advocate^^tor the Crown. 


Diwan Chand v. Empeuou 



228 Lahore Nihal Singh v. Secy. Gurudwara (Martineau, J.) 1926- 


Judgment. —On the complaint of the 
Bar Association, Gujrat, the petitioners 
were called upon to show cause why 
their names should not be included in 
the list of touts. The petitioners filed 
written statements, and in support of 
their defence they applied to the Court 
to summon a large number of witnesses 
out of whom only some were examined 
by the Court and the rest were not. 
Twenty-six witnesses were put down in 
the list of Abdul Hak, petitioner, out of 
whom only two were summoned and ex¬ 
amined. Out of eighteen witnesses of 
Diwan Chand. petitioner, four only were 
summoned and examined. Seventeen 
witnesses were common to both the peti¬ 
tioners out of whom only seven were 
summoned and examined. As to the rest 
the Court probably acting under S. 257 of 
the Criminal P. C. held that as the peti¬ 
tioners intended to cause delay and 
vexation the summoning of all the wit¬ 
nesses was not necessary. After consi¬ 
dering the case on the materials before it 
the Court declared the petitioners to be 

touts. 

The provisions of S. 36 of the Legal 
Practitioners Act are somewhat excep¬ 
tional and of a drastic nature, and a great 
deal of care and caution is necessary be¬ 
fore action is taken against anybody. 
The petititioners complain that full 
opportunity was not given to them to 
meet the case for the prosecution. In 
my opinion there is force in this con¬ 
tention. I, therefore, accept this jjetition 
for revision and send the case back to the 
learned District Magistrate with the 
direction that it may be placed upon its 
original number, that the petitioners be 
given full opportunity to produce evi¬ 
dence and that the case should be decided 
after the ^consideration of their full 
defence. 

Petition accepted, 

A. I. R. 1926 Lahore 228 

Martineau, J. 

Nikal Singh and another —Defendants 
—Appellants. 

V. 

Secretary, Gurdtvara Guru Tegh 

Plaintiff—Respondent. 

Appeal No. 2170 of 1924. Decided on 
27th' January 1925, from an order of the 
Dist^ Jm Hoshiarpur,. D/- 10th July 
1924. 


(а) Civil P. C., S. 102— Suit for recovery of* 
offerings to a shrine from their wrongful apprc~ 
priators is not a small cause, as it falls under 
Provincial Small Cause Court Act, Sch. 2. 
Art, 18. 

A suit to recover offerings for a shrine from a 
person wrongfully appropriating them falls under 
Art. 18 of the Second Schedule, as it relates to 
a trust, and also probably under Art. 35 (ii), so 
that it is an unclassed suit, and not a small 
cause, and a second appeal, therefore, lies. 

[P. 228, C. I]'. 

(б) Limitation Act, Art. 62— AppUcablltty. 

A suit to recover offerings of a shrine from 
their wrongful appropriator is governed by 
Art. 62 : 41 Mad. 923 : A. I. R. 1923 All. 632 muT 
A. I. R. 1922 Cal. 157, Appl. [P. 229, 0. IJ 

Fakir Chand —for Appellants. 

Niaz Mahammad —for Respondent. 

Judgment. —The plaintiff in this case,, 
who is the Secretary of the Gurdwara* 
Guru Tegh Bahadur at Anandpur, sues- 
to recover the sum of Rs. 299-2-3 said 
to have been received by the 2nd defen¬ 
dant as an agent of the 1st defendant 
from the Nabha State as an offering foi- 
the shrine during the period from the 12th 
April 1913 to the 12th April 1918. 
The trial Court dismissed the suit as 
barred by limitation under Art. 62 of the 
First Schedule to the Limitation Act,. 
but the Additional Judge, on appeal,, 
has held that the case is governed by 
Art. 89 and has remanded it for decision 
on the merits. The defendants have filed; 
a second appeal. 

Counsel for the respondent has taken 
a preliminary objection that the suit is a 
small cause of less than Rs. 500 in 
value and, therefore, no second appeal 
lies. The suit, however, falls under 
Art*. 18 of the Second Schedule to the 
Provincial Small Cause Courts Act as it 
relates to a trust, and also probably 
under Art, 35 (ii), so that it is an 
unclassed suit, and not a small cause, 
and a second appeal, therefore, lies. 

The lower appellate Court is wrong in' 
applying to the case Art. 89 of the First 
Schedule to the Limitation Act, as there 
is no allegation by the plaintiff that 
either of the defendants was his agent. 
The question remains whether Art. 62 
applies. 

For the respondent, Ramasami Naidu- 
V. Mnthusaini Pillai (l) is cited in 
which it was held that in an action for 
money had and received there must be 
privity of a legal recognizable nature 
between the plaintiff and t he defendant. 

(!)• [1918] 41 Mad. 9^3=^1918) M. W. N. 

796=35 M. L. J. 581. 
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Ifc appears that there is such privity 
'9Kisting in this case, as the defen¬ 
dants, according to the plaintiff, held 
the money in trust for the shrine. 
In Mahabir Prasad v. Parsandi (2) 
where rent of property was recovered by 
a person not entitled in law to recover 
it, it was held that he must bo deemed 
to have reali;5ed the money for the real 
owner’s use : and in Bimati Chandra v. 
Promotho Nath (3) it was held that the 
"form of suit indicated by Art. 62 was 
^applicable where the defendant had 
received money which in justice and 
■eriuity belonged to the plaintiff 
under such circumstances as in law 
•rendered the receipt of it a receipt by 
the defendant to the use of the plaintiff. 

I agree, therefore, with the view of the 
Sub-Judge, that the suit is governed by 
Art. 62 and is consequently barred by 
’limitation. I accept the appeal, reverse 
the decree of the Additional Judge, 
:and restore that of the Sub-Judge dis¬ 
missing the suit. The respondent' will 
q)ay the appellant’s costs throughout. 

Appeal accepted. 

''TsV'a. i. R. ‘l923'Ail. 532. 

(3) A. I. R. 1922 Cal. 157. 
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Martinkau, j. 


Kala Plaintiff*—Appellant. 


V. 

Nathu Khan and Defendants 

—Respondents. 

Second Appeal No. 1332 of 1925, Deci- 
<aed on 2nd January 1926, from the 
decree of the Disb. J., Rawalpindi. D/- 
■Slst January 1925. 

* Sfavip Act (2 of 1899), S. 2 (21)—Letter 
.emvowering to sell land Is not power-of-atlorney 
unless it empowers to sell In the executant s name. 

A letter by one empowering another to sell 
land does not fall within the dednition of 
“ nower-of-atbornev ’* contained in S. 2 (21) un- i 
le£ it empo,yer3 him to Bell the land in the name 

.of the executant. 


Gobind Bam Khanna—ior Appellant. 
Shamair Ghand —for Respondents. 

Martineau, J.— The plaintiff Kala 
'Khan and his brother Nathu Khan, 

TDefendant 1, 

dSTo 1258-1. On the 9th February 1918 
Nathu Khan sold a portion of that khasra 
number to Dalbir Ghand and Sundar Das. 


and on the 13th February he sold the 
I'emainder to Ishar Das and Harnam Das, 
Defendants 2 and 3. Defendants 4, 6, 8 
and 10 brought separate suits for pre¬ 
emption in respect of the latter sale and 
obtained decrees, and afterwards transfer¬ 
red their shares to Defendants 5, 7 and 9. 
The plaintiff sues for possession of his 
half-share of the land sold by his brother 
to Defendants 2 and 3, contending tliab 
his brother had no right to sell it, and lie 
also claims the other half by right of 
pre-emption. 

The suit has been dismissed, tiie 
Courts below having agreed in finding 
that it has been brought in collusion 
with Ishar Das, Defendant 2, and that the 
plaintiff had, by a letter written from 
Basra on the 29th September 1917, 
authorized Nathu Khan to sell the for¬ 
mer’s half shave in the land. The plain¬ 
tiff has preferred a second appeal, conten¬ 
ding that his consent to the sale is not 
legally proved. 

The letter from the plaintiff aubliori- 
zing Nathu Khan to sell the land, though 
nob forthcoming, is referred to in the two 
sale-deeds executed by the latter, and 
Sundar Das proves its existence at the 
time when Nathu Khan executed the 
sale-deed in favour of Dalbir Chand and 
himself. Hira Nand, through whom the 
sales by Nathu Khan were effected, also 
proves the existence of the letter, and' 
says that he made it over to some of the 
vendees, though he cannot say to which. 
As the letter is now suppressed by the 
vendees, into whose possession it came, 
and the suit has been found to have been 
brought in collusion with them, I think 
that it is fair to presume that ifc was fche 
plainfciff who wrote fche lefcfcer. 

Ifc is argued for fche plainfciff thafc fche 
lefcfcer was a power-of-afcfcorney as defined 
in S. 2 (2l) of the Stamp Act, and thafc as 
ifc was unstamped ifc would have been 
inadmissible in evidence, and, therefore, 
secondary evidence of ifcs contents is also 
inadmissible. There is, however, nothing 
to show thafc Nathu Khan was empowered 
by fche lefcfcer fco sell fche land in ' fche 
plaintiff's name,” and if no such power 
was given fco him fche lefcfcer, though ifc 
gave Nafchu Khan authority fco sell fche 
land, would not; fall within the definition 
of power-of-afcfcorney ” contained ir 
the Stamp Act. Another point taken is 
that fche lefcfcer would not debar the 
plaintiff from repudiating fche sale when 
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it is not shown that he agreed to any 
particular price, but there is no force in 
this argument, as in giving a general 
authority to Natbu Khan to sell his shax^e 
he must be taken to have left it to ^^athu 
Khan to settle the price, and it may be 
observed that there has been no allega¬ 
tion that the price for which the land 
was sold was not a fair price. 

I agree, therefore, with the Courts 
below that the plaintiff is precluded from 
suing to recover his share of the land 
by the fact of his having authorized his 

brother to sell it. 

As regards tiie claim for pre-emption, 
the fact appears to be that the plaintiff 
acquiesced in the sale of Kathu Khan s 
share, besides authorizing the sale of his 
own share. Hira Nand has stated that 
he suggested to Nathu _ Khan that he 
should obtain the plaintiff s written con 
sent to the sale of Ins (plaintiff s) shaie, 
as without it no one would bo willing to 
buy the land ; evidently Kathu Knan 
must have written to his brother telling 
him that he proposed to sell the jand 
and asking for his authority to sell his 
(plaintiff’s) share, and it was in reply to 
such a letter that the plaintiff wrote the 
letter which has been referred to above. 
It does not stand to reason that the 
plaintiff, while consenting to the sale 
of his own half-share, reserved his right 
to pre-empt his brother’s half. 

The appeal fails and is dismissed with 

AppeaJ (Jisviis^ed. 
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Campbell., J. 

Noor Plaintiff-Appellant. 

V. 

Sulakhan AfaZ—Defendant—Respon¬ 
dent. ^ _ 

Misc. Appeal Ko. 1566 of 1924. Decided 

on 8th January 1925, a,'*®®’:®® 

Senior Suh-J., Lahore, D/- 28th May 

1924 

'k la) Clvtl P. C.. S. CO (c )—of an agri- 
cMurUt in a city Isex^pt from 
when he owns two other hmeses on Ms land. 

Even though an agriculturist hM 
-housrs on his land expressey meant to be used for 

agricultural purposes, his houM, in ^ . 

iK spends his nights and where he brings h s 
cattl^every night from his agricultMal lands ^s 
-exempt from attachment under o. uu, -j 


(b) Civil P. C.s S. 60 (c)~'‘Occu2ned by ” 

The words “ occupied by ” mean " lived in 

bv or “ used for agricultural purposes hy . 

[P 280 O 2] 

Nihal Chanel Mehra—for Appellant. 
Tirath Ravi —for Respondent. 

Judgment. —This is a case where a 
judgment-debtor Nur Din objected to the- 
attachment in execution of a decree of his 
house in Lahore city on the ground that 
it was exempt under S. 60 (c) of the Civil 

R. C. . 

The objector proved that agricultuie- 
was his chief occui^ation, that he culti 
vated land a mile or 1&1/2 miles from the 
liouse in question and that every night he' 
took his cattle home to this house and 
spent the night in it. It was, howevei,- 
elicited in evidence that the objectoir 
owns two other houses in the vicinity of 
his agricultural land, but it was stated 
that one of them w*as in the possession of 

mortgagees. . . . i.i 

The lower Court has rejected the 

petition on the grounds that the objector- 

was bound to prove that the . city house 

was occupied hy him bona fide for the 

purpose of agriculture and that^ the bare 

fact that after doing his day’s work in 

the villages he brings his cattle with him 

to the city house because the 

becheragh is not sufficient to show a 

the city house is occupied by him as an 

agriculturist, especially when he has got 

houses on his lands expressly meant to be 

occupied and used for agricultural purposes. 

There is nothing in S. 60 to justify such 
an interpretation of its terms and of the 
ruling quoted by the learned Senior Sub¬ 
ordinate Judge in support of bis finding : 
Radhakisan Hakiimji v. Bahvaut Ramji 
(1) and Jivan Bhaya v. Hira Bhatjt (2) 
are not in point at all. and Attar Singh 
V. Bhagtoan Das (3) is in favour of S. 60 

(c) being taken to mean what it says. 

Mr. Justice Johnstone laid down that 

the words “ occupied by ” mean * lived 
in by ” or “ used for agricultural pur¬ 
poses by.” 

The present house is the p^rmaneiit 
residence of the judgment-debtor who is 
an agriculturist and, therefore, even if the 
Avords of S. 60 (c) should be read as 


meaning '‘belonging to an agriculturist 
and occupied by him as such,” the ho use 

(1) [1883] 7 Bom. 530. 


(2) [1888 
(3) [1909 


12 Bom. 363. 

66 P. R. 1909=141 P. li. R- 


104 P. \V. R. 1909 


1926 


Moti MAii Kam SARiir v. Daulat Ram 


in Muestion undoubtedly is occupied by 
an agriculturist as such, for agriculturists 
like other people must have some place 
Ito lay their heads at night, and if an 
agriculturist has a house in a city a mile 
from his land there is no reason on earth 
why he should not use it as his ordinary 
residence. 

1 accept the appeal and order that the 
house be exempted fxom attachment. 
The appellant will have his costs in both 

Courts. 

Appeal accepted. 
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Shadi Lai, C. J., and LkRossignol, J. 

Moti Mai Ram Appellant. 

V. 

Daiiiat Ram and others Respondents. 

Letters patent Appeal No. 199 of 1923, 
Decided on 12th January 1925. against 
the judgment of Moti Sagar, J., in Civil 
Appeal No.1396 of l922,D/-28th Mayl923. 

Provincial Insolvency Act (5 of 1020), .S’. 54— 
Debtor's ititenfion Is the dominant factor in deci¬ 
ding faU of the iransaciion, 

S 54 does not avoid a transfer merely because 
its effect is to give one creditor preference over 
other creditors but makes the intention of the 
debtor the dominant factor in deciding the fate 
of the transaction. 

Where the debtor unable to meet his liabilities 
and in need of further accommodation, ap¬ 
proached the creditor and asked him to inake a 
loan, intending thereby to benefit himself and 
not the creditor; 

Held • that the transaction was not effected 
with a view of giving the creditor a prefereuce 
over other creditors. O. Z.] 

Shamair Chand —for Appellant. 

Manohar Ral —for Respondents. 

Judgment.— On the 10th February 
1921, one Sondha mortgaged the pro¬ 
perty in dispute in favour of his creditor 
Daulat Ram fora sum of Rs. 5.000. On 
the 18th April he presented an appli¬ 
cation for insolvency, and this appli¬ 
cation was granted*on the 6th December. 
The creditors seek to impeach the trans¬ 
fer on the ground that it was made 
with a view of giving Daulat Ram a 
preference over other creditors, and the 
determination of the question depends 
upon the motive which inspired the 

debtor in making the transfer. 

Now, the deed of mortgage shows that 
Sondha was already indebted to Daulat 
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Ram to the extent of Rs. 3,200, and 
that he obtained a fresh loan of 
Rs. 1,800 and hy|>otheated diis property 
for Rs. 5,000. Tlierc can be no doubt 
that Sondha was, at the time of the 
transfer, unable to pay his debts, and 
that he applied for insolvency within 
thi’ee months after the date of the 
transfer. It is further clear that the 
effect of tile transfer was to give 
preference to one creditor over others, 
but S. 54 of the Provincial Insolvency 
Act does not avoid a transfer merely 
because its effect is to give one creditor 
preference over other creditors but makes 
the intention of the debtor the domiuant 
factor in deciding the fate of the trans¬ 
action. 

It appears to us that the debtor, who 
was unable to meet his liabilities, stood 
in need of further accommodation and| 
it was lor this reason that he ajijiroachedi 
the creditor and asked him to make a 
loan. In entering into this transaction 
he intended to benefit himself and notj 
the creditor and. we cannot, therefore,! 
accept the contention of the learned 
counsel for the ajipellant that the trans¬ 
action was effected with a view of giving 
Daulat Ram a preference over other 
creditors. 

The learned counsel for the appellant 
argues that Daulat Ram has not suc¬ 
ceeded in establishing the \vhole of the 
debt of Rs. 3,200, and that in support 
of five hundis of Rs. 1,800 he has not 
produced any documentary evidence 
beyond the hundis themselves to prove 
the payment of consideration. It is 
to be observed that the leai’ned District 
Judge recorded a finding on this point 
in favour of Daulat Ram and registered 
him as a creditor for the whole of 
Rs. 5,000 and interest thereon. No 
appeal was preferred against this decision 
so far as the amount of the debt was 
concerned, and the appellant, is now 
precluded from impeaching it. 

The appeal is accordingly dismissed. 
Parties to bear their own costs in this 
Court. 

Appeal dismissed. 
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SHADI LiAIi, C. J., AKD IjEROSSIGNOL, J. 
Sheru and anoih.e'i —Appellants. 


Sherc V. Emperor (Shadi Lai, G. J.) 
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Fj'inperot —Opposite Party. 

Criminal Api^eal Eo, 865 of 1923, De“ 
cided on 20th December 1923, from the 
order of the S. J., Lyallijur, D/" 22nd 
June 1923. 

Penal Code, S. Evidence merely establish- 

ing that the accused ims a drunkard is not suffi¬ 
cient. . . 1 . < « 

Evidence of drxiiikenness falling snort ot a 

proved incapacity in the accused to form the in¬ 
tent necessary to constitute the crime, and 
merely establishing that his mind was affected 
hv drink, so that he more readily gave way to 
f>ome violent passion, does not rebut the presump¬ 
tion that a man intends the 
quences of hie act ; 28 P. ii. f?qgm 

Director of Public Prosecutiems Beard, (1920) 

A. C. 479. Poll. , , , f 

Where the accused proceeded to the scone ot 
the incident, declared their intention of assault- 
ing the deceased, and walked about a nxile, pur 
sued their victim, and inflicted upon him a large 
number of blows, but were careful enough not to 
deal a deadly blow on the head or any other vital 
part of the bodv. 

Held \ that the attack was a premeditated one 
and that the mere fact that they had taken some 
liquor should not be regarded as a sufi^ient 

reason for not imposing the penalty of deatln 

[P. 233, O. IJ 

Ghulam Mohyud'Din —for Appellants. 
Ram Lai —for the Crown. 

Shadi Lai, C. J.— On the afternoon 
of the 9th March 1923, one Sazawar, an 
Arain of the vilage Isawan Kot in the 
district of Sheikhupura, was subjected to 
a merciless assault, in the course of 
which he sustained no less than 34 in¬ 
juries. To these injuries the victim 
succumbed within three or four hours. 
Two persons, namely, Sheru and Gama, 
have been found guilty of the murder of 
Sazawar ; and have been sentenced under 

S. 302, I. P O., to the penalty of trans¬ 
portation for life each. The prisoners 
have preferred a joint appeal against 
their conviction, and we have also before 
us an application by the Local Govern¬ 
ment praying for an enhancement of the 
sentences imposed upon them. 

The evidence for the prosecution leaves 
no doubt that one Mt. Rakhi, the widow 
of Maula, a relative of the prisoners, 
contracted a liaison with Shahab Din. 
the sister's son of the deceased Sazawar. 
This intrigue caused resentment to Gama 
and Sheru, with the result that the 
lovers left the village and migrated to 


Malakpur where they began to live as 
husband and wife. The convicts did 
not, however, like the marriage and 
were seeking an opportunity to cause 
injury to Shahab Din and his wife. It 
is beyond dispute that on the 27th 
February 1923, Mt. Rakhi made an ap¬ 
plication under S. l07. Criminal P. C., 
to a Magistrate, alleging that Gama, 
Sheru and seven other persons named 
therein were inimically disposed towards 
her and her husband and intended to 
assault them, and praying that they 
should be called upon to furnish security 
to keep the peace. It is alleged on be¬ 
half of the prosecution that the convicts 
could not find any opportunity to cause 
harm to Shahab Din or his wife, and 
that they accordingly decided to assault 
Sazawar who \vas not only the maternal 
uncle of Shahab Din, but had also 
adopted him as his son. On the day in 
question a fair was held at a well 
situate outside the village Nawan Kot, 
and was attended by a party of pilgriins 
and the inhabitants of the village includ¬ 
ing the prisoners Sheru and Gama. It 
appears that these two persons had taken 
liquor and that, in a sprit of bravado, 
they declared that they were going to 
the deceased’s field in order to kill 
him. The witness Labh Singh, who over 

heard them, galloped off on a 
Sazawar's field, and warned him of the 
danger. Thereupon Sazawar left the 
field and ran off towards the west, while 
his companion Ranjha. who was work¬ 
ing with him m the field, went off in 
another direction. 

Shortly afterwax’ds, the culprits ar¬ 
rived and. finding Sazawar absent, they 
followed him to another field where he 
had concealed himself, attacked him with 
a dang and a hatchet, and inflicted upon 
him a large number of injuries. Upon 
hearing the outcry of the victim his 
cousin Alyas, who was cultivating his 
land at a short distance, hastened to the 
spot, and saw both the prisoners beating 
his relative. He tried to intervene, but 
was himself threatened and was rescued 
by Labh Singh. This, in brief, is the 
story for the prosecution and it is fully 
established by the evidence of a large 
number of witnesses. (The judgment 
then narrated the prosecution evidence 
and that of defence and proceeded.) 
The assessors and the learned Sessions 
Judge have concurred in declaring the 
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^accused fco be guilty, and, after examin* 
ing the entire material placed before us, 
Ave have no hesitation in endorsing tha 
conclusion. 

As regards the application for enhance¬ 
ment, we find that the learned Sessions 
Judge holds that the culprits went to the 
field of the deceased with “ the deli¬ 
berate purpose of striking down Saza- 
war," but he has refrained from inflict¬ 
ing the death penalty on the sole ground 
that the offenders were, at the time of 
-the assault, under the influence of drink. 
It may be conceded that both the pri¬ 
soners had taken liquor, but there is no 
evidence to show that they were in a 
state of intoxication. Indeed, the evi* 
dence leaves no doubt that before they 
ij^roceeded to the scene of the incident, 
Ithey had declared their intention of 
lassaulting the deceased, and that they 
then walked about a mile, pursued their 
ivictim, and inflicted upon him a large 
'number of blows, but were careful 
ienough not to deal a deadly blow on the 
head or any other vital part of the body. 
The attack was a premeditated one, and 
we are not prepared to hold that the 
Imere fact that they had taken some 
iliquor should be regarded as a sufiBcient 
reason for not imposing the penalty of 
death. As held by the House of Lords 
in Director of Piihlic ProseciUions v. 
\Beard (l) evidence of drunkenness falling 
short of a proved incapacity in the ac¬ 
cused to form the intent necessary to 
constitute the crime, and merely estab¬ 
lishing that his mind was affected by 
,drink, so that he more readily gave way 
ito some violent passion, does- not rebut 
fche presumption that a man intends the 
natural conseqdences of his acts. The 
learned Sessiohs Judge has relied utoon 
the judgment in Pal Singh v. Croivn K.^), 
.but we find that there were peculiar 
circumstances in that case which led 
the Court to commute the sentence of 
43 eath to one of the transportation for 
life. It appears that the convict had no 
•motive to cause the death of his victim 
and that the attack was a sudden one. 
These and other circumstances influenced 
the Court in holding that there was no 
adequate ground for making a distinc 
tion in the matter of punishment be¬ 
tween the accused who had been sen¬ 


tenced to death and bis comrade who 
had been sentenced only to transix^rta* 
tion for life. 

In the case ’ efove us we are clearly 
of opinion tha. th the prisoners primed 
themselves with o. ’* in order to wreak 
their vengeance upon their enemy and 
beat him mercilessly, and we consider 
that they deserve the maximum punish¬ 
ment provided by law. We accordingly 
enhance the sentence in the case of each 
of the convicts to one of death. 

Sentence enhanced to death. 


(1) [1920] A. o. 479. 

(2) [1917] 28 P. R. Or. 

(1917) Or. 


1917=36 P. W. R, 
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LeRossignol and Martineau, JJ. 

Brij Nath —Petitioner. 

V. 

Conunissioner of Income-Tor-v, Lahore — 
Respondent. 

Civil Misc. No. 549 of 1924, Decided 
on 19th January 1926. 

hicoine-Tax Act 1922, S. 13— Proviso — Income- 
Tax Off leer's procedtire must be goturned by judi¬ 
cial considerations—Hearsay evidence is no basis 
for proper assessment — Income-Tax Act, S. 23. 

The iDcoroe-Tax Of&cer should be governed in 
bis procedure by judicial considerations. He 
should base assessment on legal and not mere 
heatsav evidence which may be the evidence of 
his officers or < f members of the public, but 
without evidence to the effect that those 
items which do not appear in an account 
should find a place therein, he is not 
entitled to assume on mere general hearsay that 
those items should appear in the account. Should 
he however find on good evidence that even one 
substantial item is missing, he Nvould be entitled 
to treat the whole account as unreliable. 

[P. 233, C. 2, P. 234, C. 1] 

Jagan Nath Agarwal —for Petitioner. 

C. H. Carden Noad —^for Respondent. 

Order. —This is a reference by the 
Commissioner of Income-Tax made under 
S, 66 of the Income-Tax Act of 1922. 

The assessee was originally assessed on 
an income of Rs. 12,000 which on appeal 
was reduced to Rs. 7 220 and on review by 
the Commissioner to Rs. 4,500 

"We agree with the petitioner that the 
Income-Tax Officer should be governed 
in his procedure by judicial considera¬ 
tions. He should base assessment, on legal 
and not mere hearsay evidence which may 
be the evidence of his officers or of members 
of the public but without evidence that 
items which do not appear in an account 
should find a place therein, he is not 
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entitled to assume on mere general hear¬ 
say that those items should appear in the 
account. 

Should he, however, find on good evi¬ 
dence that even one substantial item is 
missing, he would be entitled to treat 
;bhe whole account as unreliable. 

In this case we find it unnecessary to 
express our views more specifically ; for we 
see that the final assessment was made 
on the admission of the assessee and also 
that the Commissioner holds as a fact 
that the assessee refused a notice under 
S. 23 (2) to appear and meet the criti¬ 
cisms levelled against his accounts. 

Petitioners shall pay the costs of this 
heaving. 

Petition dismissed. 
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Harrisox and Campbell, JJ. 

Qaim —Defendant—Petitioner. 

V. 

Nnra and others —Plaintiffs—Respon¬ 
dents. 

Civil Misc. Case No. 224 of 1925, 
in Civil Appeal No. 533 of 1921, Decided 
on 30th October 1925. 

>1? Civil P. C., O. 22, R. 9— Abatement is^ auto- 
-matic after 90 days and appeal or suit is dead 
unless abatesnent is set aside on application with¬ 
in 60 days or extended tlnie under Ijimitaiton 
Act, S. 6. 

Abatement is automatic after the 90 days have 
expired and unless that abatement be set aside -on 
an application presented within GO days or a 
period further extended in virtue of S. 6 of ^1^® 
Tiimitation Act the suit^or appeal is dead. A. J. 
R. 1922 Cal. 335, Foil .; A. J. R. 1922 
Poll. 1^ ^1 

i/. S. Bhagat—for Petitioner. 

Melir Chand —for Respondents. 

— tlarrison, J. —The facts of the case 
are as follows ; The suit of Samail and 
others was decreed on 21st December 1920. 
An appeal was lodged by the defendant and 
admitted on 10th March 1921. Samail, 
plaintiff-respondent, died on 22nd Janu¬ 
ary 1924 and on the 24th of April 1924 
the api)eUant applied to have his repre¬ 
sentatives brought on the record, alleg 
ing that Samail had died two paonths 
previous to the date of the ^application. 
This application was granted subject ^ to 
all just exceptions ** and at the hearing 
of the appeal on -the 11th of February 
1925 it came to light that Samail d 


actually died on the 22nd of January and 
that the application had therefore been 
made more than 90 days after that date. 
The order passed ..was that the appeal was- 
shown to have abated as against one of 
the respondents and this being so it had 
abated against all and was lismissed with 
costs. 

On the 2nd of April 1925 a petition 
was presented purporting to be undei- 
O. 22, R- 9, S. 151 and O. 1. E- 10. Civil 
Procedure Code, applying that the abate¬ 
ment and dismissal be set aside and that 
the representatives be brought on the 
record ; and as an alternative, that th& 
representatives be impleaded under S. 151 
and O. 1, R. 10. Counsel relied on Mt.. 
Gitjrati v. Sitai Misir (1). "While res¬ 
pondent has urged that Sarat Chandra^ 
V. Maihar Stone and Bime Co. Bid, (2^ 
took a precisely contrary view and that- 
that view had been generally followed by 
this Court. He quoted Raghhir Sararv 
v. Mt. Sohan Devi (3) and Ram Gopal v» 
liar Kishen (4). The views taken by 
the .Allahabad and Calcutta Highr Courts 
are diametrically opposed to each other,, 
the latter being that after 90 days have 
expired from the date of a mans death,, 
no application having been made in the 
interval, the appeal automatically abates, 
or dies ; from that moment time begins- 
to run and unless within 60 days an ap 
plication be made under O. 22. R. 9, the 
matter ends. On the other hand the 
view of the Allahabad Court is that be¬ 
fore there can be an abatement, theie 
must be an order and it is from the date 
of the order that limitation begins to run 
and that.60 days * are allowed to have 
that order set aside. In Ram Gopal v. 
Har Kishan (4) the lower appellate Court 
had followed the view taken by Allaha¬ 
bad ; on appeal a Division Bench of thie 
Court took the same view as Calcutta^ 
and this has indeed always been the view 
of this Court where applications made 
beyond time are treated as equivalent ta 
applications under O. 22, R. '9. Counsel 
for the petitioner urges that in Raghbir 
Saran v. Mt. Sohasi (3) that matter was- 
not fully argued but it must have been 
so argued in Ram Gopal v. Hari Kishan- 
(4) and anyhow we are of opinion that 
the view of the Calcutta Hig h Court is . 

(1) A. I. B. 1922 AIL 209. 

(2) A. I. R. 1922 Cal. 335. 

(3) A. I. R. 1925 Lah. 381. 

(4) A. I. R. 1925 598. 
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correct atul must prevail. The 'Code 
sj>eaks nowhere of an order of abatement : 
O. 22, R, 4 has not been dealt with in 
so many words in 'Mt. Gujrati v. SUat 
Misir (l), and the only contention which 
impresses us at all is that in ordinary 
English a fact is not “ set aside ” but an 
order is. ^Vllere O. 22, E. 9 speaks of 
setting aside an abatement or dismissal, it 
would possibly be more correct to use 
some other word and to reserve the use 
of the words “ set aside ” for the 
cancellation of an order as opposed to 
the ignoring of an event. We are, how¬ 
ever, of o])inion that as soon as 90 days 
have expired the ap))eal abates. No refer¬ 
ence to that abatement gives a fresh 
starting ix)int and such reference is 
merely the recital of an event. Where, 
tlierefore, the appeal is dismissed with 
costs as in this case as having abated in 
toto, it would no doubt be more correct 
to say : 

the appeal has ab<tted agaiust one of the respoii* 
dents. It cannot therefore proceed against the 
remaining respondents and is dismissed against 
themvwibh costs. 

It is unnecessary to dismiss it against 
the respondent against whom it has al¬ 
ready abated. Where O. 22, R. 9, speaks 
of an abatement or dismissal, the word 
“ dismissal ” refers back to the only form 
of dismissal falling under O. 22, namely, 
the dismissal of a suit on the ground of 
a plaintiff’s insolvency. Where the suit 
or appeal is dismissed against certain 
defendants or respondents as a conse¬ 
quence of a previous abatement, it is dis¬ 
missed in exactly the same way as if the 
])laintiff or the .appellant had failed to 
implead an* essential party and that 
failure necessitated such dismissal. We 
Ifind, therefore, that abatement is automa- 
jtic after the 90 days have expired and 
unless that abatement be set aside on an 
application presented within 60 days or 
a period further extended in virtue of 
S. 5 of the Limitation Act, the suit or 
appeal is dead. No reason has been 
shown in this case why there should be 
any extension of time and in fact counsel 
has not even addressed us on this point. 

We dismiss the application with costs. 

Application dismissed. 


A. I. R. 1926 Lahore 235 

Dat.ip Singh, J, 

Ghulam Haidar and anotho —Judg¬ 
ment-debtors—Appellants. 

V. 

^angal Sen-Des Haj and others —■ 

Creditors—Respondents. 

Civil Appeal No. 1997 of 1925, Decided 
on 11th January 1926, from an order of 
the Dist. J., Jhelum, 2nd January 

1925. 

Provincial In^iolvencu Azt (5 of 1920). N. lO 
{a)-^Judgincn(‘debtors Joinfhj and sciwrafhf liable 

loiter a decree for n^.50D—Koch is cwipefcnt (n 

file an insolveyicy petition. 

Where the debtors arc johitlv and sevorall}' 
liable under a decree for Rs. 500 each can rely on 
the decree as showing that his debts arc R^. 500. 

285. C, 2J 

Sugar Chand for Hahammad Azam- 
Khan —for Appellants. 

Amnlak Ham Kapur^^lov Respon¬ 
dents. 

Dalip Singh, J.— Mr. Sagar Oh and 
for the appellant^’in this case has cited 

Abdul Ahad v. Jdahiab Bibi (l) in sup¬ 
port of the proposition that the debtors 
being jointly and severally liable for the 
decree it is incorrect in law to hold that 
the debts of the two appellants do not 
amount to Rs. 500 each, an principle 
also it seems clear to me that both ap¬ 
pellants can rely on the decree as show¬ 
ing that their debts exceed Rs. 500; 
though the decree is the same against 
both. Mr. Amolak Ram for the respon¬ 
dents urges that there should have been 
separate applications on behalf of each 
of the judgment-debtors, the present ap¬ 
plicants, and has referred to Hardhian 
Singh v. Sham Snndar (2). Mr. Sagar 
Chand says he has no objection to putting 
in.a separate application for each judg¬ 
ment-debtor, applicant, in insolvency. I 
accordingly dismiss the appeal leaving 
it to the applicant if so advised, to put in 
separate applications to be disposed of in 
due course of law. There will be no- 
order as to costs. 

Appeal dismissed. 


(1) 1913] 35 All. 378=11 A.L.J. 477. 

(2) . [1888] 69 P. B. 1888. 
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Shadi Lal, C. J. and LeRossignoal J. 

Firm Bkagtuan Das^Pars Ram —Decree- 
holder—Petitioner. 

V. 

Jado Nath and others —Judgmenfc-deb- 
’tors—Respondents. 

Civil Misc. Case No. 244 of 1925 and 
Letters Patent Appeal No, 244 of 1923, 
Decided on 25th November 1925, against 
the order of the High Court, D/- 21st 
January 1925. 

Civil P. C., O. 47, li. 1— Jiidgment not clear as to 
.liability as judgment debtors may be reviewed. 

Where a judgment does not conclude the 
question whether the decree'may be executed 
against the partners individually and when the 
decree as it stands can be executed only against 
the property of the firm the judgment may be 
reviewed and that circumstance does not preclude 
the execution of the decree even prior to review 
ngainst the individual partners as soon as any or 
;all of the conditions set forth in ‘Order 21, R. 50 
iii3 established. 

Shamiar Chand and Jagan Nath —for 
petitioners. 

Nana Chand Pandit —for Respondents. 

LeRossignol, J. —The sole object of 
this review is to have it made-clear that 
our judgment of the 21st January 1925 
does not conclude the question whether 
the decree may be executed against the 
judgment-debtors individually. Before 
the learned Judge in chambers the only 
matters decided was whether the order of 
the executing Court passed in review was 
competent. The other issues in the case 
were not decided by him inasmuch as his 
decision on the first point rendered their 

adjudication unnecessay. 

There can be no doubt that the decree as 
lit stands can be executed only against the 
property of the firm but that circums¬ 
tance does not preclude the eventual ©x®* 
cution of the decree against the indivi* 
dual partners as soon as any or all of the 
conditions set forth in O. 21, R. 50 
are established. 

"We accordingly review our judgment 
of the 21st of January 1925 so far as to 
make it’olear that that judgment in no way 
debars the executing Court from trying 
the other issues in the case relative to 
the liability of the individual members of 
the firm to satisfy out of their own pro¬ 
perty the decree issued against the firm. 
In this hearing the parties shall bear 

their own costs. 

Order accordingly* 
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Fforde, j. 

Mnghees-ud’din —Accused—Petitioner. 

V. 

Croton —Opposite Party. 

Criminal Petition No. 205 of 1925, 
Decided on 18th December 1925, for 
transfer of the case from the Court of the 
2nd Class Mag., Jagadhri. 

^ Criminal P. C., S. 626 —Trying Magistrate 
inquiring as to the grounds for transfer — Pro¬ 
cedure Is improper and the case must be trans- 
ferred. 

W'hen an application is made for postponement 
of the case in order to enalde the petitioner to 
apply for transfer, it is highly improper for the 
trying Magistrate to make a preliminap' enquiry 
into the grounds for transfer and decide himself 
the merits of the grounds. This ciscumstanoe 
is sufficient to order a transfer of the case. 

Bishen Nath —for Petitioner. 

Shamair Chand —for Opposite Party. 

Fforde, J.— Proceedings were taken 
against the petitioner upon a complaint 
made under the provisions of S. 352/504, 
Indian Penal Code. In the course 
of these proceedings the petitioner applied 
to the Court for postponement of the 
case to enable him to apply for a transfer 
of the matter from the Court of this 
Magistrate to some other Magistrate. 
The Magistrate hearing the complaint 
thereupon requested the petitioner to 
make a statement as to the grounds of 
his transfer and then proceeded to make 
a preliminary inquiry to ascertain 
whether these grounds ware well 
founded. Having come to the conclusion 
that the grounds were false the 
Magistrate then made a report to the 
District Magistrate for the purpose 
of having the petitioner tried under 
S. 193, Indian Penal Code, for perjury. 
The learned Magistrate, in paragraph 
6 of this report, makes a frank statement 
of these circumstances. It is obvious 
that the procedure adopted by the 
learned Magistrate was highly improper 
and would naturally cause apprehension 
in the mind of the petitioner that the 
tribunal trying his case was not likely 
to give him an impartial and unbiased 
hearing. Under these circumstances I 
have no option but to transfer the case 
to the Court of such other competent 
Magistrate as the District Magistrate 
might direct. 

Transfer ordered. 


Mughees-ud-dik V. Crown (Fforde, J.) 
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Broadway and Fforde, JJ. 

Md. Ravwan Ullah anti others — 
Plaintiffs—Appellants 

V. 

ChanuDi Lai —Respondent. 

Second Appeal No. IS of 19^2, De¬ 
cided on 1-2-1926. 

T. P. Act, S. 58 — Mortgage by conditional sale 
—Property to be deemed sold at t}ic end of certain 
period—Sale not taking effect—Original term^ as 
to interest and repayment should prevail. 

Where in the case of a mortgage by a condi¬ 
tional sale the property was to be considered sold 
at the end of a certain period: 

Held : that it is only equitable, that in the 
event of the sale not taking effect owing to the 
waiver of the mortgagee or any lache.s on his part, 
the original terms should continue ; that is to say, 
the rate of interest and the method of repayment 
would be the same as that entered in the original 
contract. 23 ( C iij 

Ghulam Bastd —for Appellant. 

Shamair Chand —for Respondent. 
Broadway. J. —On the 23rd March 
1873, a prostitute of the name of Mfc. 
Tohfa mortgaged a house with possession 
to one Dwarka Das. The mortgagor and 
the mortgagee are now dead and in 1919 
the legal representative of the mortgagor 
brought a suit against the successor in 
title of the mortgagee seeking to redeem 
the house and regain possession thereof 
free of payment. The suit was contested 
and the Courts below have granted the 
plaintiff a decree for redemption on pay¬ 
ment of a sum of Rs. 1,182. Against this 
decree the plaintiff has come up to this 
Court in second appeal through Mr. 
Ghulam Rasul who has contended that 
the learned District Judge has misinter¬ 
preted the terms of the mortgage and 
that his clients were entitled to obtain 
possession of the house without any pay¬ 
ment. Further, that they were entitled 
to recover from the defendant a large sum 
of money due as rent for which they were 
prepared to pay Court-fees. The question 
is as to the interpretation to be placed on 
the mortgage deed. The relevant clause 
in this deed runs as follows : 

I have mortgaged the aforesaid haveli with 
possession for Rs. 356 to L. Dwarka Das on con¬ 
dition of redemption m two years. I have realized 
thA moiiev in. It is agreed that if I redeem in 6 
months then I shall pay Rs. 276-4 deducting 

the balance of R«. ^ “ 

ay ear then I shall pay Rs. 302-8. deductmg 
Bs. 62-8 ; and if I pay two years then I shall 
redeem by payment of the full amount of Rs. 355. 
AR to rent whatever the aforesaid Lalashall real¬ 
ize from the tenants shall be deducted from the 


principal sum. I shall hi liable for repairs of the 
house : if 1 do not redeem in two years then this 
mortgage-deed shall be regarded as a sale. 

Now it will bo seen that this mortgago 
contained the usual clause for conditional 
sale. It is clear that tlie intention of 
the parties was that the house was to be 
considered sold at the end of tlie term of 
two years if it had not been previously 
redeemed. The period fixed for redemp¬ 
tion was two years, the amount payable 
then being Rs. 355. That amount was 
arrived at, according to Mr. Shamair 
Chand, by charging 21 per cent, interest- 
on a sum of Rs. 250. According to 
this clause, if the mortgagor redeemed 
within six months, the amount payable 
was Rs. 276-4-0, a rebate of Rs. 78-12-0 
being allowed. A similar agreement was 
arrived at fora rebate of Rs. 52-8 if the 
redemption took place at the end of a 
year, the amount then payable being Rs. 
302-8-0. A further condition in this clause 
is that at the time when the payment for 
redemjition was to be made the mortgagor 
was to receive credit for the rents re¬ 
alized up to that date by the mortgagee 
who was in possession. In each case the 
rent realized was to be set off against the 
various amounts due at the times referred 
to in the deed. Now, it is clear that the 
intention of the parties was that in the 
event of redemption not taking place the 
house was to be considered sold. In these 
circumstances it would be only equitable 


to 

hold that in 

the 

event of 

the 

sale 

not taking 

effect owing 

to 

the 

waiver of 

the 

mortgagee 

or. 


any laches on his part the original 
terms should continue ; that is to say, the 
rate of interest and the method of repay¬ 
ment would be the same as that entered 
in the original contract. The rent would 
also be deducted in the manner provided 
by the said clause. In the light of this 
interpretation it is clear that the mort¬ 
gagor has benefited greatly through the 
calculation arrived at by the lower appel¬ 
late Court. The mortgagor has been 
charged interest at the rate of 12 per 
cent, instead of 21 per cent. ; but as the 
respondents have filed no cross-objections 
or cross-appeal we cannot afford them 
any relief. In our view the mortgagor 
has been granted all the relief he can 
really hope to get. 

We therefore dismiss his appeal with, 
costs. 
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Martineau. J. 

■ N^dv-iin Deis — DefendaTit; Appellant. 



Savaj Din and <?rs“*Plaintift and 
Defendants—Respondents. 


Second Appeal No. 1089 of 1925, De¬ 
cided on -Itli January 1926, aj^ainst the 
decree of the Addl. Dist. J., Lahore, 
D/- 26th January 1925. 

(a) Lhntiatlon Act, Art. li8—Co-morfoayor re¬ 
deeming whole. 

Co-niortgagor who redeems the whole mortgage 
does not become a mortgagee of the shares of the 
co-owners, but merely has a charge on the pro¬ 
perty : -20 Bom. 500 and 55 I. C. C 2] 

ik (6) Cosharer—Adverse possession enures In 
favour of cosharer who refuses possession until 
payment of charge defrayed by him. 

The rule that ordinarily one cosharer cannot 
hold adversely against another proceeds upon a 
rebuttable presumption that the cosharer in ex¬ 
clusive possession is holding on behalf of the other 
cosharers and this presumption is rebutted when 
it is shown that the co sharer in possession 
denies the right of the other cosharers to enter 
into ioint possession until they have paid to him 
their share of a charge upon the property which 
he bas defrayed ; A, I. 192*1 Lah. 311, 

A. I. B. 1923 Patna 93. not Foil. [P. 238, C. 2] 

(c) Punjab Land Bevenue Act, S. 117 —Title only 
can be determined and decree for possession of 
property of disputed title cannot be given by reve- 
ntie officer. 

The only power which S. 117 of the Ltfvnd 
Revenue Act gives to a revenue oliicer acting as a 
Court is to determine the question of title arising 
in the partition proceedings, and he has no power 
under that section to pass a decree for possession 
of the land of which the title is in dispute : 
100 P. B. 1913, Foil. C-P- 239. C. 1} 

Shamair Ghand—iov Appellant, 

Ganga Ram —for Respondents. 


Judgment. —The land in suit belonged 
to Gurdit Singh, who mortgaged it to 
Nithal Singh. After Gurdit Singh's death, 
one of his four sons, Baghel Singh, 
sold his one-fourth share to Musa, and 
the remaining three sold their Mths to 
Narain Dass, Defendant 1. The latter 
redeemed the whole land from the mort¬ 
gagee in 1900. In 1923 Musa’s son, 
Siraj Din, applied for partition of his 
share. His title being disputed by 
Narain Das he was referred by the Assis¬ 


tant Collector to a suit, and he then 
brought the present suit in the Assistant 
Collector’s Court, asking for joint ^s- 
session. He was given a decree subject 
to the payment of one-fourth of the 
amount due on the mortgage, and the 
decree was affirmed by the Additional 
District Judge on appeal. Narain Dass 
has preferred a second appeal to this 
Court. 

Two points have been argued, one 
being the question of limitation and the 
other that of the jurisdiction of the As¬ 
sistant Collector to try the suit. The 
case is governed by Art. 141 of the 
1st Schedule to the Limitation Act, and 
not by Art. 148, as a co-mortgagor who 
redeems the whole mortgage does not 
become a mortgagee of the shares of the 
oo-owners, but merely has a charge on 
the property : see I. D. R. 26 Bom. 500 
and 55 I. C. 450. The lower appellate 
Court has held that the possession of a 
co-mortgagor who redeems the entire 
property does not become adverse to the 
other mortgagor until he openly asserts 
an exclusive title, and that as there was 
no such assertion in the present case the 
suit is within time. This decision is no 
doubt supported by All India Reporter 
1923 Patna 98 : but a different view has 
been taken in other High Courts and 
their rulings have been referred to and 
followed in Wazir v. Oirdhari (1) by 
Campbell, J.. who has observed that the 
rule that ordinarily one cosharer cannot 
hold adversely against an other proceeds 
upon a rebuttable presumption that the 
cosharer in exclusive possession is holding 
on behalf of the other cosharers, and 
that this presumption is rebutted when it 
is shown that the co-sharer in possession 
denies the right of the other co-sharers to 
enter into joint possession until they have 
paid to him their share of a charge upon 
the property which he has defrayed. The 
view taken in Wazir v. Girdhari (l) is, 
in my opinion, the correct one. The ap¬ 
pellant was not holding on behalf of the; 
plaintiff when he was denying the plain*! 
•tifif’s right to enter into possession with¬ 
out payment of his share of the charge 
on the property. His possession was 
consequently adverse, and if it has con¬ 
tinued for twelve years the suit is barred 
by limitation. It is contended for the 
plaintiff that, notwithstanding the re¬ 
demption bv tbe appellant_in_J.900. the 

(1) A. I. R7l'9‘i3 Lah. Six. 
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luorfcgagee remained in possession of the 
land and that the appellant's possession 
has not lasted for l‘d years. The lower 
appellate Court has given no finding on 
this point, hut it is unnecessary to remand 
the case as the appeal must succeed on 
the ground that the Assistant Collector 
had no jurisdiction. 

The only power which S. 117 of the 
Land Revenue Act gives to a revenue 
■officer acting as a Court is to determine 
^the question of title arising in the parti¬ 
tion proceedings, and he has no power 
lunder that section to pass a decree for 
possession of the land of wliich the title 
is in dispute : See on this point 100 
P. P. 1913. 

I accordingly accept tlie appeal, re* 
verse the decree, and dismiss the suit 
with costs throughout. 

Ap))eal accepted. 


A. I. R. 1926 Lahore 239 (1) 

Mautineau, j. 

GhiUam Nahi —Plaintiff—Appellant, 

V. 

Thakar Siiujh and othera —Defendants— 
Respondents. 

Second Appeal No. 2346 of 1923, 
Decided on 22nd February 1924, from a 
<l 0 cree of the Dist. -J., Amritsar. D/- 26th 
July 1923. 

Punjab Pre-emptioti Act (I of 1918), S. 15 (a)— 
btear collateral only can stucceed to the house of 
-village non-proprietor ; so distant collateral cannot 
pre-empt. 

In the abseuce of a custom to the contrary it 
is only a near collateral who can succeed to the 
house of a non-proi^rietor (71 P. R. i889, Appl.) 
and so where no custom is proved a collateral 
in the seventh degree has no right to pre-emption 
uudes S. 15 (a). 

GhtUam Hasid —for Appellant. 

Hai’ Dayal —for Respondents. 

Judgment. —The plaintiff sues to pre¬ 
empt a house sold by Defendant Nos. 2 
to 4, who are weavers and non-pro¬ 
prietors of the village in which the house 
is situate, to Defendant No. 1, who is a 
proprietor in the village. The plaintiff 
is a collateral of the vendors in the 
seventh degree. The Courts below have 
agreed in holding that the suit fails, 
though on different grounds, the Munsif 
holding that no custom has been proved 
by'which a kamin is entitled to pre¬ 


emption as against a village proprietor, 
and the District Judge holding that the 
plaintiff, not being a near collateral of 
the vendors, would not liave been en¬ 
titled to inherit the house, and, tliere- 
fore, has no right of i^re-emption under 
S. 15 (a), of the Pre-emption Act. The 
plaintiff has filed a second appeal. 

The lower appellate Court’s decision; 
is correct. There is no doubt that in 
the absence of a custom to the contrary 
it is only a near collateral who can 
succeed to the house of a non proprietor : 
see Karam Chand v. Hakam Singh (l)j 
and para. 238 (a), of Rattigan’s Digest 
of Customary law. No custom to the 
contrary has been proved in the present 
case, and, moreover, as the lower appel¬ 
late Court’s finding that the plaintiff 
would have no right of inheritance is 
a finding on a point of custom, tlie appeal 
cannot be entertained witliout a certifi¬ 
cate under S. 41 (3), of the Punjab 
Courts Act. The objection that the 
question of plaintiff’s right to inherit tlie 
property was not put in issue has no 
force as the first issue covers the point. 
It is contended that the vendors are 
governed by their personal law and not 
by custom, but this contention was not 
advanced in the Courts below, nor is it 
put forward in the grounds of •‘appeal 
in this Court, and I think it can hardly 
be doubted that the question of succes¬ 
sion to the house of a non-proprietor in 
a village is regulated by custom. 

The appeal is accordingly dismissed 
with costs. 

Appeal dismissed. 

“(1) ‘[1899 71 P. R. 1889. 
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Campbell, J. 

Ilarnam Singh —Accused—Petitioner. 

V. 

Emperoi —Opposite Party. 

Criminal Revision No. 1541 of 1924, 
Decided on 9th January 1925, from an 
order of the Addl. Dist. Mag., Amritsar. 
D/- 15th October 1924. 

Criminal trial — Se7itencr—Court imposing 
maximum sentence must record reasons. 

When Court inflicts the maximum sentence 
provided by the law for an offence, it should 
record its reasons for doing so. [P. 240, C. 1] 
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Judgment. —In this case notice 

issued on the question of sentence. 
Neither in the Magistrate’s judgment 
nor in that of the Court of appeal is any 
;rea 3 on given for the inn^osition of the 
imaximutn sentence -of imprisonment 
;provided by the law and there is no 
appearance on behalf of the Crown to 
‘support the order. It is possible that 
the offence is a very serious one, but the 
Courts below do not expressly say so and 
it is not difficult to imagine worse cases 
than that of the petitioner. He has 
already undergone more than three 
months’ rigorous imprisonment and a 
substantial fine has been imposed. 

I accept the petition to the extent of 
reducing the substantive sentence to the 
amount of imprisonment already under 
gone. The sentence of fine and impri¬ 
sonment in default will stand. 

Petition accepted. 
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SHADI liAL, C. J. 

Earn Plaintiff—Petitioner. 

Iv- 

Duni Chand —Defendant — Respon 


oath was presented to the Court until 
after the oath had been administered,, 
but that an application to that effect was- 
made to the Commissioner before the 
administration of the oath, and the 
question for determination is whether 
the plaintiff should have been allowed to 
revoke his offer to be bound by the 
defendant’s oath. 

Now, there is nothing in Ss. 9, 10 and 
11, of the Indian Oaths Act which allows 
a party, who has agreed to the 
administration of an oath by his opponent, 
to revoke his offer after it has been 
accepted by the latter ; but as held in 
Thoyi Avimal v. Suhharaya Mudali (l)» 
the Court has discretion to allow! 
retraction if good grounds are shown' 
therefor. I am, however, unable -to hold! 
that any ground has been shown which 
would have justified the revocation. 
Indeed, as pointed out above, the 
application to the Court was made after 
the oath had been administered, and it 
was, therefore, too late for the Court to 
pass an order disallowing the taking of 
the oath by the defendant. 

The statement on oath made by the 
defendant is conclusive, and the 
application for revision preferred by the 
plaintiff is accordingly dismissed with 
costs. 

13 A A 


daiit. 

Civil Revision Petition No. 502 of 
1924, Decided on 23rd December 1924, 
against the decree of the Sub-J., 4th 
Class, Jhang, D/- 19th July 1924. 

OalU^ Act (10 o/ 1873). Ss. 9, 10. a»uf 
traction of oath at discretta)i of Court is allowed 
if good grounds are shown. 

There is nothing in Ss. 9, 10 and 11 which 
allows a party, who has agreed to the adrninistm- 
4 ion of an oath by his opponent, to revoke ms oner 
after it has been accepted by the latter, but the 
Court has disoretioti to allow retraction u good 
grounds are shown therefor : 22 Mad. 284, roll. 

Where the application to the Court was made 
after the oath had been administered it was 
too late for the Court to pass an order disallowing 
the taking.ofthe oath by the party. 

Devi Dayal —for Petitioner. 

Parkash Chand for Sagar Chand 


for Respondent. 

Judgment.—Plaintiff’s next friend 
offered, on the 18th July 1924. to be 
bound by the oath of the defendant, and 
this offer was accepted by the latter on 
that very day. It appears that no 

application allowing the P>=-intiff to 
revoke the agreement to be bound by the 


(1) [1899] 22 Mad. 234. 
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Broadway, J. 

Kalin —Accused—Petitioner. 

V. 

Emperor —-Opposite Party. 

Criminal Reference No. 1619 of 1924 
Decided on 23rd January 1925, mad© 
by the Dist. Mag., Karnal, on 21st Nov¬ 
ember 19i.4. 

Penal Code, Ss. 179 and 193— Beply by ivttness 
that he does not retnember the answer to a quesUoiv 
put by Court is not refusal to answer. 

Where a Court asks a witness the name of Ifis- 
grandfather to which the witness replies that he 
does not remember, it is not refutal to answer 
within the meaning of S. 179 ; if *he answer 
is false he may be proceeded with under 

S. 193. 

Order. —Kallu, son of Data Ram h^ 
been convicted of an offence under S. 179, 
Indian Penal Code, read with S. 4«U, 
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Orimiaal P. C., and has been sentenced 
to a fine of Rs. 50, or in default to under¬ 
go one week’s simple imprisonment. The 
learned District Migistrate has i-eported 
the case to this Court recommending 
that the conviction be set aside and the 
fine refunded. 

This recommendation is based on the 
fact that the said Kallu had not commit¬ 
ted the offence of which he has been con¬ 
victed. It appears that Kallu was being 
examined as a witness and was asked 
the name of his paternal grandfather. To 
this question he applied that he did not 
remember the name of that gentleman. 
The learned Magistrate treated that as a 
contempt of Court holding that the reply 
given was “ not consistent with reason,” 
and that, therefore, Kallu had refused to 
answer the question put to him. The 
learned District Magistrate is right in 
his view that Kallu did not refuse to 
answer the question. As a matter of 
fact he did give an answer to the ques¬ 
tion put. If the answer was a false one 
Kallu committed an offence under S. 193, 
Indian Penal Code. Ho certainly did not 
render himself liable to being dealt with 
under S. 480, Criminal P. C. I, therefore, 
accept the recommendation of the learned 
District Magistrate and set aside the 
conviction. The fine must bo refunded. 

Conviction set aside. 

A. I. R. 1926 Lahore 241 

DeRossignol and Mautinead, JJ. 

Mt. Lakho —Defendant—Appellant, 

V. 

Lachman Das~Plaintiff—Respondent. 

First Appeal No. 587 of 1924, Decided 
on 20th January 1926, from the pre¬ 
liminary decree of the Senior Sub-J., 
Rawalpindi, D/- 17th December 1923. 

Hindu Haw — Maintenance — Widow—Debts by 
huf^iand for family purposes—Sale of family 
liou^e fot'sttcJi debts—Widow can be evicted from 
2}ossesston thereof. 

Debts contracted by a Hindu take precedence 
even over the widow's claims for maintenance, and 
if a sale of the family dwelling house takes place 
and is for a family necessity the widow is liable 
to be evicted if she is in occupation of the house. 

[P 241 C 21 

Gohind Ram Khanna —for Appellant. 

M. S, Bh agat and Dev Raj Sawhney — 
for Respondent. 

LeRossignol, J. —This appeal arises 
•out of an action for the recovery of the 
sum of Rs. 5,861 which was alleged to be 
due on a mortgage debt secured on a 
house. The trial Court decreed the 


claim with the exception of a small sum 
of penal interest. The suit was against 
one adult and one minor son of the 
mortgagor and also against his vidow, 
Mt. Lakho, who challenged their liabi¬ 
lity on the mortgage on the ground that 
the mortgaged property was joint family 
property and the debt was incurred 
without necessity for an illegal purpose 
and the right of the widow to reside in 
the house was paramount. 

The Court below found that though 
the house was joint family property, the 
debt was properly incurred for a family 
purpose and for necessity, and that the 
right of the widow to maintenance and 
residence had to be postponed to the just 
claims of her late husband’s creditor. 
The sons of the mortgagor have preferred 
no appeal against the decree of the Court 
below, and the only appellant is Mt. Lakho 
who has paid on the appeal a Court-fee of 
only Rs. lO. 

This gives rise to the first contention 
for the respondents that the appeal is not 
properly stamped, inasmuch as the ap¬ 
pellant urges in her grounds of appeal 
that the debt was bad and consequently 
prays to be relieved in respect of the* 
whole of the plaintiff’s claim. Counsel 
for the appellant admitting the force of 
this contention urges that he has no 
intention to urge that the debt was 
improperly incurred by the mortgagor, 
but limits his appeal to the prayer that 
even if the debt was properly incurred 
the right of the widow to residence in 
the family house is piramount. In sup¬ 
port of his contention he has referred us 
to Gour’s Hindu Law which, however, far 
from supporting his thesis, is directly in 
his disfavour. In Mulla’s Principles of 
Hindu Law on page 472, 4th Edition, and 
again on page 488 it is written ; ” Debts 

contracted by a Hindu take precedence of 
the right to maintenance and debts con¬ 
tracted by a Hindu take precedence even 
of the widow’s claim for maintenance 
and on page 490 : “ If the sale of 

the family dwelling bouse is for a 
family necessity the widow is liable to be 
evicted even though the purchaser "had 
notice at the time of purchase that she 
was in occupation of the house.” 

For these reasons we hold this appeal 
to be without force and dismiss it with, 
costs. 

Appeal dismissed. 
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^ A. 1. R. 1926 Lahore 242 (1) 

Harrison, J. 

Mikhi Kesh —Plaintiff—Appellant. 

V. 

^ela JJaw--Defendant—Respondent. 
Second Appeal No. 2014 of 1925, Deci¬ 
ded on 15th January 1926, from the order 
of the Senior Sub.-J., Amritsar. 

Court-fee^ Act, 'S. 7 (fr) (/)— Suit for ac¬ 
counts—Plaintiff can value his claim at any 
figure as stamp is to be made up stibscquently if 
greater relief fs granted. 

The option or discretion of the plaintifis in fix¬ 
ing his valuation is not confined to those cases 
where the value of the relief cannot be ascertained 
at the time the plaint is presented, though possibly 
combined with other circumstances the fact that 
such relief can. be ascertained might be a reason 
for holding that the suit for accounts does not 
lie. The plaintiff ,is entitled to exercise the 
privilege of valuing his relief at anj’ figure he 
chooses, and the stamp will have to be made up 
subsequently if relief of greater value be granted 
to him. 

Dev Raj Saiohneij —for Appellant. 

Moti Sagar & Har Par shad —for Respdfc. 

Harrison, J. —Pandit Rikhi Kesh of 
Amritsar brought a suit against Mela 
Ram, his brother, for rendition of ac¬ 
counts, 2 tnd valued his relief at Rs. 100. 
The defendant Mela Ram objected that 
the suit did not lie in this form and 
the trial Court held that this was 
so, and passed an order to the effect 
that the plaint be returned for amend¬ 
ment. On appeal the Senior Sub¬ 
ordinate Judge held that the suit for 
rendition of accounts did lie, and to this 
extent he accepted the appeal. He fur¬ 
ther held, however, that the valuation 
should have been Rs. 3,800 on the strength 
of an application made in a partition suit 
pending at the time between the same 
parties, and he directed the stamp to be 
made up to this figure. 

From this order an appeal has been 
presented and counsel relies on Barn, v. 
Dachhman (l), Manna Dal v. Samandu (2). 
The wording of the section is perfectly 
clear and I do not think there is any force 
in the contention on the other side that the 
option or discretion of the plaintiff in 
fixing his valuation is confined to those 
cases where the value of the relief cannot 
be ascertained at the time the plaint is 
presented, though possibly combined with 
other circumstances the fact that such 
relief can be ascertained might be a reason 
for holding that the suit for accounts does 

(1) [1913] 111 P.R. 1913=228 PAYTR. 1913=23 
. P.L.R. 19L4. 

(2) C19061 46 P. R. 1906=94 P. L. R. 1906. 


not lie. The decision here, against which 
no appeal has been presented, is that the 
suit does lie in this form, and, therefore, 
the plaintiff is entitled to exercise the 
privilege of valuing his relief at any 
figure he chooses, and the stamp will have 
to be made up subsequently if relief of 
greater value be granted to him. 

I accept the appeal and direct that this 
suit proceed on the original stamp. The 
costs of the appellant will be paid by the- 
respondent. 

Appeal accepted. 


A.I. R. 1926 Lahore 242 (2) 


Shadi Lal, C. J., and LeRossignol, J^ 

Chiranji Dal and others —Defendants— 
Appellants. 

V. 


Shib Dal and others — Plaintiffs & 
Defendants—Respondents. 

Letters Patent Appeal No. 148 of 
1924, Decided on 25th November 1925». 
from the judgment and decree of Broad¬ 
way, J., D/- 5th March 1924, in Civ. App. 
No. 2596 of 1923. 

(а) Limitation Act, S. 23 — Closing drains 
emitting water is a continuing wrong. ■ 

Action of a person in closing up certain drains 
which emitted water from another’s building on 
to the former’s premises is a continuing wrong 
within S. 23. LR 242 O 2 ; 843 O 13 

(б) Ltmttatlon Act, Art. 120—120 fs only 
residuary. 

Art. 120 is a residuary article and applies only 
when no other specific article governs the 
case. [P 243 O 13 

Shamair Chand and Sagar Chand —for 
Appellants. 

K, J. Rustomji —for Respondents. 

LeRossignol, J. —This appeal arises 
out of an action to recover Rs. 400 as 
compensation for damage caused to the 
plaintiffs’ building by the action of the 
defendants in closing up certain drains 
which emitted water from the plaintiffs’ 
buildiug on to the defendants' premises ; 
and the sole question for decision is whe¬ 
ther the suit is within time. 

The alleged damage is said to have oc¬ 
curred between August 1918 and Sep¬ 
tember 1920, but obstruction took place 
in September 1917 and the suit was insti¬ 
tuted on the 21st May 1921. The Dis¬ 
trict Judge assessed the damage at Rs. 60' 
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and the decree was affirmed by this Court 
in Single Bench. 

A preliminary objection was raised that 
the suit was a small cause and the 
learned Judge in chambers had no juris¬ 
diction. But adjudication on this point 
was not prayed for from the Court below 
and it cannot be heard now for the first 
time. For the appellants it is urged that 
S. 23 of the Limitation Act has been 
wrongly applied to the facts of this case 
as the wrong was not a continuing wrong, 
but we have no hesitation in holding th^ 
the wrong was a continuing wrong aifll 
that the provisions of S. 23 of the Limi- 
tion Act have‘been properly applied. On 
tho next point, however, we think the ap¬ 
peal must succeed. It is urged that the 
limitation for the suit is two years under 
Art. 36 of the Second Schedule to the 
Limitation Act. On the '‘allegations in 
the plaint, at any rate, a portion of the 
damage occurred prior to the 21st of May 
1919 and there Js no evidence to show 
how much damage was caused after that 
date and within two years of suit. 

For the respondents it is contended 
that Art. 36 of the Second Schedule to 
the Limitation Act does not apply and 
that Art. 120 furnishes the proper 
period of limitation. Art. 120 is, how¬ 
ever, a residuary article and applies only 
when no other specific article governs the 
case. Clearly the act of the defendants 
in obstructing the drains in defiance of an 
injunction obtained by the plaintiffs was 
an act of malfeasance. Article 36 covers 
the facts of this ease, and the -effect of 
that article read with S. 23 of the Act 
is that the suit must be brought within 
two years from the date when the mal¬ 
feasance takes place but that inasmuch as 
the offence is a continuing one, the date 
of the damage shall be deemed to be the 

date of the malfeasance. 

In the absence of evidence as to the 
amount of damage which occurred within 
two years of suit the suit must fail. We 
accordingly accept the appeal and dismiss 
the suit, but in the special circumstances 
of the case direct that parties shall bear 
their own costs throughout. 

Appeal accepted. 
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LeRossignol, J. 

Mithammad —Plaintiff—-Appellant. 

V. 

Muhammad All and anothct —Defen- 
dau ts—Respondents. 

Second Appeal No. 1173 of 19 24, 
Decided on 22nd December 1924, from a 
decree of the Dist. J.. Jhelum, D/- 3rd 
January 1924. 

Pre-emption—Previous refusal by prc-euiptor 
operates as loaiver. 

A pre-emptor, previously refusing to buy the 
property oq the ground that he had no money 
should be considered to have waived his right to 
pre-empt. [P 244, 0 1] 

Amar Nath Choiia —for Appellant. 

Gohind Ham Kha7ina-(oi' Respondents. 

Judgment. —The plaintiff in this case 
asked for two reliefs, first, for a decla¬ 
ration that the sale impeached should not 
affect his reversionary rights, and se¬ 
condly in the alternative for possession of 
the land as a pre-emptor. The first Court 
found that the sale was without necessity 
and, therefore, gave tho plaintiff a decla¬ 
ration. The learned District Judge in 
appeal held that the sale was for 
necessity and dismissed tho suit evidently 
overlooking the alternative claim to pre¬ 
empt. 

Some time before effepting the sale now 
impeached, the vendor, a widow, applied 
to the Collector for permission to sell her 
land to one Fateh Muhammad, a non¬ 
agriculturist, for Rs. 600, and in those 
proceedings the plaintiff, on the 13th 
August 1921, made a statement to the 
effect that he could not afford to buy the 
land : and that so far as he was concerned 
the vendor was at liberty to sell it to 
Fateh Muhammad for Rs. 600 or to any¬ 
body who would give her the cost price 
for it. The Collector refused to sanction 
the sale of the land to Fateh Muhammad 
on the ground that it was worth more 
than Rs. 600. 

The first Court held that this statement 
of the plaintiff did not amount to waiver, 
but merely to a refusal to purchase the 
land for Rs. 600 and the learned District 
Judge merely says : “ I am not prepared 
to dispute that finding.” 

A second appeal has been preferred to 
this Court and I am asked to remand the 
case so that the plaintiff’s right to pre¬ 
empt may be determined, but I see no 
need for adopting that course as I hold 
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it is clearly pi*oved that the plaintiff in 
1921 waived his right to purchase the 
land on the ground that he had no money 
at all and could not afford to purchase it. 
The land was subsequently sold to the 
present vendee for Rs. 500, and I do not 
think that the plaintiff should now be 
allowed to intervene after his clear 
disclaimer of any intention to purchase 
the land at any price. 

I, therefore, dismiss the appeal with 
costs. 

Appeal dismissed. 
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Addison, J. 

Singh Bam —Plaintiff—Appellant. 

v. 

KaUa and anoihei —Defendants—Res¬ 
pondents. 

Second Appeal No. 1490 of 1925, De¬ 
cided on 2l9t December 1925, from the 
decree of the Senior Sub-J., Ist Cl., 
Bohtak, D/- 13th March 1925. 

Punjab Tenancy Act, S. 77 0)— Suit for de¬ 
claration that kamiana Is ,not recoverable from 
}iouse owners Is not barred. 

A suit for declaration that kamiana dues were 
not recoverable from such residents of a village as 
were owners of their houses does not come under 
Cl (9 of S. 77 ofiho Te>>anoy Act and is cognizable 
by’ the Civil Courts. 67 P. R. 1905 Foil. Though, 
therefore, the lambardars can sue in the revenue 
Courts for the recovery of this cess the person 
proceeded against can bring a suit for a declara¬ 
tion in the civil Courts whatever the value of 
such declaration may be to him. Kurhi kamini 
is a cess of the nature of a house or ground rent. 
The burden o£ proving that the plaintiffs are 
liable to pay this cess is upon the landlord where 
it is admitted that the plaintiffs are out-and-out 
purchasers of their houses and sites inside the 
^lage. 245 G 1, 2] 

Shamair Chand —for Appellant. 

G. S, Salaria —for Respondents. 

Judgment. —The defendants, who are 
Jat lambardars of village Bidhlan in the 
Bohtak Tahsil, sued four mahajans of the 
same village in the revenue Courts for re¬ 
covery of kurhi kamini cesses and obtained 
decrees. Each of these mahajans then filed a 
suit for declaration that he was not liable 
to pay kurhi kamini as he had actually 
purchased his houses and the sites there¬ 
under and was not merely a cultivator or 
kamin to whom the sites had been given 
for residence^ It was found bj the trial 


Court that such suits were cognizable 
by the civil Courts and that the plain¬ 
tiffs were the purchasers of their houses 
and were not holding the sites as kamins 
or cultivators. It then went on to find 
that the burden of proof was upon the 
pi'oprietors of the village to establish 
that those who purchased houses were 
liable to pay this cess which was in the 
nature of a ground rent and which would 
thus be ordinarily recoverable from those 
who were given permission to occupy 
sites as kamins or cultivators. The lower 
‘ajjlpellate Court also held that the suits 
were cognizable by the civil Courts and 
that the plaintiffs were out-and-out pur¬ 
chasers of their houses and sites, but it 
held that as there was a custom of pay¬ 
ment of kurhi kamini cesses in this 
village, it was incumbent upon the 
plaintiffs to establish that they were not 
liable. It accordingly remanded the 
suits for a re-trial on this issue after it 
changed the burden of the issue. The trial 
Court then held again that this cess was 
in the nature of a ground rent and that 
the defendants have failed to prove that 
they had ever realized it from the plain¬ 
tiffs. It, therefore, again decreed the 
suits. The lower appellate Court then 
accepted the appeals and dismissed the 
suits holding that the cess in question 
was in the nature of a hearth cess and 
not of a ground rent and that it applied 
to all persons who were not proprietors 
of the village estate, that is, village agri¬ 
cultural land. It brushed aside the fact 
that the defendants had failed^ to prove 
its collection from the plaintiffs by 
noting that the defendants said that the 
accounts were kept by the village maha¬ 
jans who did not produce them. Certi* 
tificates were obtained from the lower 
appellate Court in order to allow 
second appeals to be preferred to this 
Court and they are now before me. 

In paragraph 248 (0 of Rattigan’s 
Digest of Customary Law “kurhi kamini*' 
is defined as a house or ground rent 
levied from non-proprietor residents. It 
was held in 74 P. B. 1879 that kurhi 
Kamini dues were of the same nature 
as house or ground rent. In that 
case there was a finding that such rent 
had been paid in the past by the persons 
who were sued. Again in 21 P. B. 1888 
it was held that this cess must be regar¬ 
ded as ground rent. The question -bad to 
be decided in order to hold as to which 
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Court should hear the appeal. In Fallon’s 
Dictionary “kurhi" is defined as a house¬ 
hold or family or house tax while “kamin” 
is described as a menial servant. The 
meaning of the phrase, then fore, is a 
house tax or rent on menial servants ao" 
cording to the dictionary. It was held in 
49 P. H, 1891 that the cess called 
kamiana was a due customarily leviable 
from the Kamins of the village and a suit 
for its recovery was cognizable by the 
revenue- Courts. In 95 P. P. 1907 
kurhi kamini was held to be in the 
nature of a hearth cess and to be the 
equivalent of the door cess or haqq-buha 
of the western districts. It was further 
held that a suit for its recovery lay in 
the revenue Courts as was done in the 
case now before me. This ruling, how 
ever, makes no allusion to the eai'lier 
rulings discussed by me where it was laid 
down that this cess was in the nature of 
a house or ground rent. The dictionary 
also was not consulted. In any case this 
ruling is an authority for the view that 
the suits for the recovery of this cess 
were properly brought in the revenue 
Court. 

In 67 P. B. 1905, however, it was 
held that a suit for declaration that 
kamiana dues were not recoverable from 
such residents of a village as were owners 
of their houses did not come under 
01 0) of S. 77 of of the Tenancy Act 
and was cognizable by the civil Courts. 
This ruling has never been dissented from 
and must be followed. Though, therefore, 
the lambardars can sue in the revenue 
Courts for the recovery of this cess the 
person proceeded against can bring a suit 
for a declaration in the civil Courts 
whatever the value of such declaration 
may be to him. 

Following the earlier rulings, there¬ 
fore, and the dictionary meaning of the 
words 1 hold that kurhi kamini is a 
cess of the nature of a house or ground 
rent. This view was also accepted by 
Mr. Joseph, the Settlement Officer of that 
district, in 1910. He held that a pro¬ 
prietor who became an owner of a house 
by virtue of purchase was exempt from 
its payment. A different view was, how¬ 
ever, taken by the Financial Commis¬ 
sioner who, following certain revenue 
decisions, held that it was a hearth tax. 
There seems to me to be no foundation on 
which this view can be based. In these 
circumstances I hold that the burden of 


proving that the plaintiffs are liable to 
pay this cess is upon the defendants, 
seeing that it is admitted that the plain 
tiffs are out and-out purchasers of their 
houses and sites inside the village. The 
words kurhi kamini” cannot be taken to 
mean a tax dssigned to show the over¬ 
lordship of the proprietors of the agricul¬ 
tural land as against all other nsidents 
in the village but only a kind of ground 
rent recoverable from kamins and culti¬ 
vators to whom sites have been given for 
as long as they remain in the village. 

It is true that the names of the plain¬ 
tiffs’ ancestors who purchased the sites 
and houses before 1880 are recorded in 
the lists of ‘ kurhi kamini” payers in the 
wajib ul-arzes of 1880 and j 909. It was 
held, however, in 40 P. U. 1879 that such 
entries do nob bind anyone except the 
proprietors who aro parties to them, 
Similary an entry in the Wajib-ul*arz 
was held not to be sufficient to base a 
claim for grazing dues in 61 P. B. 1875. 
It is also admitt'd that there is no proof 
in the present case that the plaint¬ 
iffs ever paid the dues in question. 
That is very good evidence against 
the custom that they are liable to 
pay it. It was nob sufficient for the 
defendants merely to say that the ac¬ 
counts were kept by the mahajans who 
did not produce them. Even if the ac- 
oounts were written up by mahajana 
which also has not been establishtd, the 
book in which the entries were made 
would be kept by the lambarlars. Be¬ 
sides, the usual person to keep such 
accounts would be the patwari. The 
burden therefore being upon the defen¬ 
dants to prove that the plaintiffs 
were liable to pay this cess, it is clear 
that they have failed to prove it and it 
was scarcely disputed that this would be 
so if the burden of proof was upon the 
defendants. I hold that no custom has 
been established to the effect that the 
plaintiffs are liable to pay the cess in 
question and accepting the appeals I 
decree the plaintiffs’ suits with costs in 
this Court. 

• ^ 

Appeal acceptea. 
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Broadwat and Jai Lad, JJ. 

C. IV/. DeSouza —Appellant. 

V. 

S. B. Billimoria —Respondent. 

Miscellaneous First Appeal No. 3135 of 
1924, Decided on 16th February 1925, 
from the order of the Dist. J., Delhi, 
D/“ 3rd December 1924. 

(а) Covipatiies Act. Ss. 202 and 196— Appeal. 

An order refusing an application for the inspec¬ 
tion and copies of statements of persons examined 
under S. 196 is appealable. CF» 246, C, 2] 

(б) Companies Act, S. 196— Only creditor or 
contributory or party to proceedings can Inspect 
notes of examination. 

It is only a creditor or contributory or some 
party to the proceedings which are pending who 
would be entitled to the inspe ction of notes of 
examination under S. 196. CF* 246, C. 2] 

Tele Clxand and Diican Ram Ital —for 
Appellant. 

Moti Sagar and Ram Kishore —for 
Respondent. 

Broadway, J. —In November 1917, 
a company was formed under the name 
and style of the Development Corpora¬ 
tion of India, Limited. In February 1924, 
this Company went into liquidation and 
Mr. Billimoria was appointed Official 
Liquidator. In the course of the liqui¬ 
dation the Official Liquidator considered 
it necessary to move the Court under 
S. 196 of the Indian Companies Act, 
1913, for the examination of certain per¬ 
sons. Among these persons was one Mr. 
DeSouza who had at one time been a 
director of the Company and who claimed 
to be a secured creditor of the Company. 
Prior to the examination of Mr. De 
Souza certain other persons bad been 
examined. 

Mr. DeSouza applied to the Court in 
charge of the liquidation asking to be 
allowed to inspect the record and to ob¬ 
tain copies of the notes of his examina¬ 
tion as well as of the examination of 
Messrs. Treby, Moir and Maeperson. 
He was given a copy of his own state¬ 
ment. By an order dated the 3rd of 
December 1924, his application for the 
inspection and copies of the statements 
of the other ijersons named was refused. 

Against this order he has preferred an 
appeal to this Court. 

At the hearing Mr. Moti Sagar raised 
a preliminary objection to the effect that 
the order passed was not an appealable 


one. Mr. Tek Ghand relied on S. 202, 
Indian Companies Act, and claimed that it 
was wide enough to cover an appeal from 
an order of this nature. Mr. Moti Sagar 
urged on the authority of South Indian 
Mills Co. V. Burn and Co. (l), that 
such orders were only appealable as 
would give a right of appeal if the 
Court had been sitting in its ordinary 
jurisdiction. In the case cited it was 
held by a Division Bench of the Madias 
High Court that the framing of issues by 
a Court in a iietition for the winding up 
of a company was not an order 
against which there was right of appeal, 
Mr. Tek Chand relied on Basheshur Nath 
V. Kanhaya Lai (2), and Kesavaloo 
Naidu V. Murugappa Mudali (3). Those 
decisions are not directly in point, but 
having regard to the phraseology of 
S. 202, Indian Campanies Act, it seems 
to me that that section is wide enough 
to make an order of this nature appeal- 
able.” 

On the merits, however, I think this 
appeal must fail. Clause 7 of S. 196, 

Companies Act, runs as follows : 

Notes of the examination shall be taken down 

in writing .. and shall be open to 

the inspection of any creditor or contributory at 
all reasonable times, 

Thepi'oceedings are pending and, there¬ 
fore, it is only a creditor or contributory 
or some party to the said proceedings 
who would be entitled to the inspection 
now claimed. Mr. Tek Chand conten- 
ded that he was : (a) a creditor, (b) a 
contributory, and (c) a past director, and 
that, therefore, he was entitled to inspect 
the record. Further he urged that the 
section itself is not exhaustive and that 
the Court exercised its discretion wrongly 
in refusing to allow the inspection 
prayed for. 

So far as his claim to inspection is 
based on being a contributory, the matter 
is clear. S. 158 defines the term “ con¬ 
tributory ” as meaning every person 
liable to contribute to the assets of a 
company in the rvent of its being wound 
up, etc. Mr. DeSouza has not been 
placed on the list of contributories either 
as a past or present member, and there' 
fore it is clear that as he is not a contri' 
bntory, he has no right to insiiect.^ 

The question whether he is or is not a 
creditor, and as such entitled t o inspect, 

(1) [1912] 16 L C. 794. ^ ^ t> iqia 

(2) [19131 84 P. R. 1913=45 P. L R 1914* 

(3) [1907] 30 Mad. 22=16 M. D. J. od/. 
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rests on how far his claim can be regar- 
■ded as that of a creditor. It appears 
that when the liquidator issued notices 
to all creditors as required by the Act 
Mr. DeSouza through his Solicitor, 
wi'ote to the Official Liquidator and asked 
for the payment of a definite sum of 
money which he claimed to be due to 
him under a mortgage. The liquidator 
refused to recognize the claim and direc¬ 
ted Mr. DeSouza to prove the same in 
Court, This Mr. DeSouza refused to do, 
finally saying that he would rest on his 
security. It thus appears that Mr. De¬ 
Souza has not as yet been recognized as 
a creditor and has not proved his claim. 
Up to the present moment, therefore, 
I do not think that he can be regarded 
as a creditor for the purposes of S. 196 
(7) and, therefore, he has no right to 
inspect. 

Finally, as to his position of a past 
director : that admittedly stands or falls 
with his claim to be a contributory, and 
;as Mr. DeSouza is not a contributory, 
he has no right as a past director in this 
connexion. 

As to the question of discretion : Mr. 
Tek Ghand drew our attention to Pal" 
mers’ Companies Law, 11th Edition, 
page 592, rule 19. Under the English 
Law it appears that every person who 
has been a director or officer of a com¬ 
pany which is being wound up shall be 
entitled, free of charge, and every 
contributory and every creditor, whose 
claim or proof has been admitted, shall 
be entitled on payment of a fee, to 
inspect the file of proceedings. It appears 
from this rule that only a creditor whose 
claim or proof has been admitted is enti¬ 
tled to inspect, and I therefore hold that 
in the present case Mr. DeSouza is not 
entitled to the inspection asked for and 
that the learned Distict Judge has not 
exercised his discretion in such a manner 
as would justify interference in appeal. 

I would, therefore, dismiss this appeal 

with costs. 

Jai Lai, J— I concur. 

ilppeaZ dtsmtssed. 


Lahore 247 
A. 1. R 1926 Lahore 247 

Scott-Smith, j. 

BiUa and others —Plaintiffs—Appel¬ 
lants, 

V. 

Ghulam Muhammad and others —De¬ 
fendants—Respondents. 

Second Appeal Ko. 438 of 1924, De¬ 
cided on 23rd December 1924, from a 
decree of the Dist. J., Jullundur, D/- 
22nd December 1923. 

(а) P^injab Cotirts Act {(j of 1918), S. 41— 
certificate ts necessary for a seccmd appeal In a 
suit for declaration that an alienation by widow 
should not affect the reversioyiary rights. 

A second appeal without a certificate is com¬ 
petent when the suit is for a declaration that an 
alienation by widow should not afiect the rever¬ 
sionary rights of the plaintiffs as there is no 
question as to the existence or validity of any 
custom, because a widow cannot effect an aliena¬ 
tion except for necssity when the case is governed 
by custom. [P. 247, C. 2] 

(б) Ciistoni {Punjab) — Alienation—Prohibition 
against aitenatlons by widow applies to exchanges 
also. 

The custom.ary prohibition against alienations 
by a widow applies to cases of sale and mortgage 
as well as to cases of exchange. [P. 248, O. 1] 

Azim Ullah —for Appellant^. 

Anant Ram —for Respondents. 

Judgment. —This is a second appeal 
from the ord^ of the lower appellate 
Court dismissing the appellants’suit for a 
declaration that an exchange of certain 
land effected by Mt. Niarate, the widow 
of their collateral, should not affect 
their reversionary rights, on the ground 
that the exchange had not resulted in 
any detriment to the estate. • Counsel 
for the respondents raised a preliminary 
objection to the effect that no second 
appeal was competent in the absence of 
a certificate ; but there is no question as 
to 'the existence or validity of any 
custom in this appeal. Admittedly a 
widow cannot effect an alienation ex¬ 
cept for necessity when the case is 
governed by custom. It is explained in 
previous rulings of this Court and the 
Chief Court. The land given in exchange 
was one plot near the village abadi, 
whereas that received in exchange con¬ 
sisted of three plots at some distance 
from the abadi, and, therefore, prima 
facie it appears that the the land re¬ 
ceived in exchange is less valuable than 
that given. But even supposing that 
there was no detriment to the estate 
still the widow could only make an 
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exchange of land for a necessary purpose. 
It was so pointed out in the case of 
NiKali V. [jehna (.) where at page 5 the 

following passage occurs : 

It is also ui^ed that the customary prohibi¬ 
tion agaiust alie .atious by a widow only applies 
to cases of sale and mortgage and not to cases of 
escchauge, but no authority in support of this 
argument is quoted, and, in our opinion, it is 
necessity alone which can justify any sort of 
alienation by a widow. We are aware of no 
authority to the effect that a widow can make 
exchanges even for i nproveme it. She is bound 
to preserve the estate, and it appeaisto us that 
to allow the proposition that she can effect ex¬ 
changes for the m^re purpose of improving it or 
getting a large income from it, would be to open 
the door to all sorts of rash speculations and 
euterprisos which might prove highly injurious 
or i icoQveoient to the reversioners.” 

No authority to the contrary has been 
cited by counsel for the respondents. 
The mere faot that the two appellants’ 
share in the 1 tnd exchanged will only be 
very small does nob appear to me bo 
affect their rights in any wxy. Moreover 
the other reversioners, who did not join 
in the suit and who have been m ide de¬ 
fendants plea led that the exchange was 
detrimenfal to their rights. 

I, therefore, accept the appeal, and 
setting aside the ordor of the lower ap¬ 
pellate Jourb restore that of the trial 
Court decreeing the plaintiffs* claim 
with costs throughout. , 

_ Appeal acceptpd, 

U) [1 mj 2 P. R. (19Hi=27 P. W, R. 1911= 
4G P. L. R. 1911. 
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Broadway, J. 

Aisha and others —Petitioners. 

V. 

Grown —Opposite Party. 

Crincinal Revision No. 1789 of 1925, 
Decided on 29th January 1926, against 
the order of the S. J., Ambala, D/- 
29th August 1925. 

(a' CrlmlnaX trial—Sentence of fiTie in future 
is illegal. 

The sentence directing the accused to pay a 
fine In future is ill gal : 13 P. R. 1903 ; 16 Mad. 
230; 24 AU. 309 ; 22 P'-rn. 766 ; 8 P. P. 1916 ; 27 
Cal. 665 ; and 40 AU. 569, Foil. [P. 248, C. 2] 

(6) Criminal P. C., S. 239— Certain notice was 
issued to four arcu‘<ed living In ^parate hou^^<t-—‘ 
Their joint trial for failure to obey the notice (s 
Illegal, 

Where the four accused lived in four separate 
houses although the houses adjoined one another 


and a notice was directed to . each separately to 
take certain steps in connexion with the building 
occupied by each of them, the failure to obey the 
noice issued can not be regarded as one transac¬ 
tion. The joint trial of the four accused is illegal. 

CP. 219, G. IJ 

Shamair Chand —for Petitioners, 

Broadway, J. —This petition for re¬ 
vision has arisen out of a prosecution 
launched by certain persons living in 
Simla, nnder S. 1 .'3 of the Municipal 
Act. It appears that there were four- 
prostitutes living in Simla carrying on 
their trade as such. Notice was issued 
to each of them under 8. i63 of the 
Municipal Act directing them to prevent 
disorderly persons from frequenting* 
their house and using it as a brothel. 
Some eight or nine months after this 
notice had been issued the present com¬ 
plaint was lodged. They were found 
guilty of a breach of the notice issued 
under S. 153 and each of them was 
sentenced to pay fine of Rs 3 for every 
day commencing from the day after the- 
date of judgment, if they should allow 
their houses to be used as brothels and 
allow disorderly persons to come there. 

A petition for revision filed by them 
having been dismissed by the learned 
Sessions Judge of Ambala, they have 
come up to this Court in revision through 
Mr. Shamair Chand who has advanced 
points for consideration : firstl 3 % he has 
urged that the sentence of fine in future 
is illegal and unjustified. In support of 
his contention he has cited various author¬ 
ities commencing with Crown v. Our' 
ditta (l) and ending wifch Crown v. 
Dharma Shah ( 2 ), so far as this Court is 
concerned ; Queen-Empress v. Veerammat 
(3) ; Ram Krishna v. Mohendra Nath (4) 
Emperor v. Wazir Ahmad (5) ; Emperor 
V. Amir Hasan Khan (6) ; and In re- 
Ijimhaji (7). All these authorities support 
Mr. Shamair Chand’s contention and 
show that the sentence passed directing 
the petitioners to pay a fine in future is 
illegal. 

The next point raised was that the- 
trials contravened the provisions of S.239 
Criminal P. C. This point was taken 
before t‘>e learned Se sions Jndge and 

(1) C19U3J 13 P.R. 19u3 Cr.=i71 P. L. R. 

1903 

(2) [19161 8 P. R. Or. 1916 

(3) [1893] 16 \Iad. 230. 

(4) [1900] 27 Cal. 565. 

(6> [1902] 24 All. 809=(190Q) A. W. N. 70. 

(6) [1918] 40 All. 569=16 A. I*. J. 627. 

(71 [1898] 22 Bom. 766. 
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was consitlered by him. Ifc was decided 
against the petitioners on the ground 
that they were per-^ons accused of the 
same offence committed in the course of 
the same transaction. I am unable to 
.follow the learned Sessions Judge in this. 
The four petitioners lived in four separate 
houses although it appears that the 
houses adjoined one another. The notice 
was directed to each of the petitioners 
separately to take certain steps in con¬ 
nexion with the building occupied by 
each of them. I am unable to see that 
the failure to obey the notice issued can 
be regarded as one transction. In follows 
therefore that the tidal of the four 
petitioners was illegal. 

1, therefore, set aside the conviction 
and sentence and remand the case to the 
Magistrate who will proceed against each 
of the petitioners separately. It should he 
borne in mind that tho bject of S. 153 
of the Munic pil Act is to punish a 
breach of a note ) under that section, 
such breach having been completed at 
the time of conviction and that punish¬ 
ments to take effect in the future in the 
event of any future breach are not 
warranted by law. 


Case remanded. 
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Campbell, J. 

JRoshan Tial —Plaintiff Appellant. 

V. 

Rustomji and others —Defendants 
Respondents. 

Second Appeal No. 1947 of 1924, Deci¬ 
ded on 28th January 1925, from a decree 
of the Dist. J., Lahore, D/- 14th April 
1924. 

Hindu Law — Alienation—Manager can do what 
is best for all —necessity Uicludes benefit of 

estate. 

The manager of a joint family has an implied 
authority to do whatever is best for all concerned, 
the test being whether the transaction was one 
into which a prudent owner would enter in order 
to beneht the estate. The word “necessity” in¬ 
cludes not only a case of actual pressure on an 
estate or a da ger to be av'>ided by prompt dis¬ 
charge of liabilities but also an act ^nefitmg 
the estate. {Case law considered) fP 249, O 2] 

Mehr Chand and Kahan C7ia«^—for 
Appellant. 

Durga Das —for Respondents. 


Judgment. This second appeal arises 
out of a suit bya son to challenge a sale of 
2 kanals 9 marlas of land by his father 
at the rate of Rs. 1.000 per kanal. The 
findings of the lower appellate Court are 
that the plaintiff and the vendor formed 
a joint Hindu family at the time of the 
sale and that the transaction was for the 
benefit of the estate. The suit was dis-^ 
missed on these findings. 

In second appeal two arguments have 
been addressed to me. The first is based 
on the summary set forth by their Lord- 
ships of the Privy Council in Brij Narahi 
Rai V. Mangla Prasad Hai (u) of the 
circumstances in which the managing 
member of a joint undivided family can 
alienate or burden the estate. The first 
of these is stated to be that he cannot 
alienate or burden the estate except for 
purposes of necessity and it is contended 
that the term “necessi y” represents 
actual pressure on an estate or danger to 
be averted by prompt discharge of liabi¬ 
lities, etc., and that an act of improve¬ 
ment of the estate cannot come within 
its scope. Against this view the lower 
appellate Court has cited tsvo rulings 
both of which are apposite. The first is 
2^agindas ManeJclal v. Mahomed Yusuf 
Mitchela (2) where adult coparceners had 
sold a dilapidated house. The family 
was in fairly good circumstances and it 
was not necessary to sell the house but 
the house yielded no income. It was 
held that the agreement of sale was 
binding on the minor coparceners and 
that there was no reason to put a restric¬ 
ted interpretation upon the word “neces" 
sity” so as to exclude a case like that 
before the Judges. Mr. Justice Fawcett 
expressed the opinion that there was no 
authority for holding that legal necessity 
was confined entirely to cases where 
debts are to be paid or there is other 
financial pressure, and he cited in support 
of this view the observations of their 
Lordships of the Privy Council in Hanoo^ 
manpersaud Pandey v. Bahooce Munraj 
Koonweree (3) which recognized the power 
of the manager for an infant heir to 
charge an estate not his own “in case of 
need or for the benefit of the estate.’* 
The second case was a decision by the 
Patna High Court printed as Sheotahal 

(1) A.I.R. 1924 P. C. 50. 

(2) A.I.B. 1922 Bom. 122. 

(8) [1864-67] 6 M. I.A. 393=18 W.R. 81 foot- 
not€=2 author. 29=1 Bar. 662 (P.C.). 


^50 Lahore 


MuIj CHA^’D V. Crown 


1926 


Singh v. Arjicn Das (4) and dated the 
10th of March 1920. There joint family 
property had been mortgaged in order to 
to pay the premium for a 7 years^ lease 
which was held to have resulted in con 
siderable bonofit to tb© joint family. It 
‘was argued before tlie learned Judges 
that later decisions of the Judicial Coin" 
mitte had modified the rule laid down in 
Hanoomanpersaud Pandey v. Babooee 
Munraj Koonweree (3) and that the pre¬ 
sent rule requires a calamity affecting 
the whole family or necessity foj its 
actual support or indispensable religious 
duties to justify an alienation. A large 
number of authorities was examined in 
connexion with this argument and the 
conclusion reached was that there had 
been no modification of the previous rule 
and that the manager of a joint family 
has an implied authority to do whatever 
is best for all concerned, the test being 
whether the transaction was one into 
which a prudent owner would enter in 
order to benefit the estate. 

The learned vakil for the appellant 
before me has urged that in Sahu JEtam- 
chandra v. Bhup Singh (5) the rule had 
been stated in the restricted form which he 
put forward. This is not so, for on page 
4 44 the correct and general principle is 
said to he that if the debt was not for 
the benefit of an estate” then the manager 
should have no x^ower either of mortgage 
or sale of that estate in order to meet 
such a debt, and elsewhere allusion is 
made to **estate or family necessity^ 
and in explaining the term necessary 

purposes” the following passage occurs . 

The principle in regard to this is analogous to 
that of tho power vested in the head of a religions 
endowment or muth or of the guardian of an in¬ 
fant family. In all of the cases where it can be 
established that the estate itself that is under 
administration demanded, or the family interests 
justified, the expenditure, then those entitled to 
the estate are bound by transaction. 


This definition certainly does nob ex¬ 
clude what might be described as benefit 
to the estate. 

The second argument is that there was 
no benefit to the estate in the present 
case but the findings of fact of the lower 
appellate Court are against this conten¬ 
tion. Thpy are that a fancy price was 
obtained for the land, that the land was 
yielding no income to the joint Hindu 
family and that the^ sale proceeds were 
invested in five y ears' cash certificates 

<4) ri9^] 1P.L.T. 13C---(mO) 166. 

(5) [19170 89 All. 437=44 I. A. 12G (P, O.) 


bringing in interest at the rate of Rs, 150 
per annum. The sale was effected in 
May 1920. The lower appellate 
Court took notice of the fact that 
the actual cash certificates had not been 
produced in the trial Gourti but it held 
that this was not necessary as there was 
no reason to disbelieve the statement, of 
the witness Bhagwan Das who said that 
the investment had actually been naade. 
An attempt has been made to re-agitate 
this point and the statement has been 
made to me that the cash certificates were 
actually called for by the plaintiff in the 
rial Court. This statement, however, is 
proved from the record to be incorrect. 

Neither finding of the learned District 
Judge that the transaction was for the 
benefit of the estate, and that under 
Hindu Law it binds the plaintiff can be 
interfered with, and I dismiss the appeal 

with costs. 

Appeal dismtssedrn 
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Broadway, J. 


MiH Chand and another —Accused 
Petitioners. 



Crown —Opposite Party. 

Criminal Reference No. 1295 of 1^25 
Decided on 11th January 1926, ^ade by 
bhe S. J., Karnal, on 16th July 1925. 

P^ollceAcl (5 of 18G1). 5. 34—P^a.vJnr; cards 
in a street fs no« an offence—Players assaulting 
^onstable prohibiting playing Is not an offen^ 
under S. 332, I. P. C., but is under I. P. C., 




Playing cards is not an offence and does not 
come within any of the eight clauses of S. 34, 
and tho act of a constable in prohibiting the men 
from plaving cards is not in the discharge of his 
duty. So any assault by the persons so playing 
on tho constable does not come under S. 832^ 
I P. C., but is an offence under S. 32S 
I. P. C. [P 250, C 2. P 251, C 1] 


Shaniair Chand —for Petitioners. 

Grounds. —It is urged on behalf of 
the applicants that the constable was 
not authorized to prohibit them from 
playing cards in the street and so the 
assault (even if it was committed) does 
not fall within the meaning of S. 332, 
I P. G. I think this contention is 
right. Playing cards is not an offence! 
and does not come within any^ of thej 
eight clauses of S. 34 of the Police Act. 
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So the act of the constable in prohibi* 
ting the men from playing cards was not 
in the discharge of his duty. As to who 
began the fight first I cannot believe 
that the applicants who are Banyas by 
caste and respectable shop-keepers of the 
Rohfcak town could have dared to slap 
the constable first. In my opinion the 
-conviction is not right. The proceedings 
are therefore forwarded for revision to 
the High Court with a recommendation 
that the conviction and sentences of the 
applicants be set aside and the fine, 
which has been paid, be refunded. 

ORDER. 

Broadway, J. —The learned Sessions 
Judge is right in his conclusion that the 
petitioner had not committed an offence 
by playing cards in the street. Never- 
theless, in my judgment the petitioners 
were not justified in assaulting tbe police 
. constable. I. therefore, alter the convic¬ 
tion to one under S. 323, Indian Penal 
Code, and reduce the fine in each ca.^e to 
Rs. 5. The fines, if paid, in excess of 

that amount, will bo refunded. 

Conviction altered. 
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Campbell, J. 

Abdul Qadir and others —Defendants— 
Appellants. 

V. 

Ilahi Bakhsh and others Plaintiffs— 
Respondents. 

First Appeal No. 1193 of 1924 Decided 
on 8th January 1925 from a decree of 
the Dist. J.. Sialkot. D/- 8th February 

1924. 

(a) Civil P. C., S. llSccpc. 

A miiced question of law and fact ^ cannot be 

re-figitate'i. * ' 

(b) Clvtt P. C., S. 100 ~-Exlstence of cu5to7n. 

The question of the existence of “ 

mixed question of law and fact. [P- 252, L. IJ 

Tek Chatid—for Appellants. 

Badri Das, Mahommed Munir and Niaz 
Mahommed-iov Eespondents. 

Judgment.— A preliminary objection 
., 1 . oT^riAil lies has no force, it is 

. sSges“ted that the suit is of the nature 
sugges uv Courts of Small Causes, and 

oogu.sable by Oout ts 

. since the value or t ^ of the Civil 

‘ p! C.^appUes The plaint, however, con- 


tains a prayer for an injunction and as 
framed the suit for that reason could 
not have been tried by a Court of Small 
Causes. The objection is overruled. 
The origin of the suit is as follows: 
Nur Din, the father of Defendants Nos. 1 
and 2 and Abdul Qadir and Abdul Aziz, 
Defendants Nos. 3 and 4, who are maja- 
wars of a certain Muhammadan shrine 
in Sialkot, on the 2nd of July 1906. 
mortgaged to a Hindu, one Chuni Shah, 
certain property including their share 
in the offerings made at the shrine. The 
suit is based upon that mortgage and is 
brought by the successors-in-interest of 
Chuni Shah for Rs. 278 which is alleged 
to represent the mortgagee’s share of the 
offerings for a certain period. 

The principal plea of the defendants 
was that the rights in these offerings 
were inalienable and amongst others the 
three following issues were framed : (1) 
Is the right in offerings alienable? 
(2) Cannot the defendants raise objec¬ 
tions as to the rights being non-transfer* 
able? (3) Whether S. 11 of the Civil 
P. C. operates as a bar to this suit ? 

The previous suit referred to was one 
brought in 1912 by Chuni Shah for 
Rs. 310, the mortgagee’s share of the 
offerings, and the defendants were Nur 
Din and Abdul Qadir, Abdul Aziz and a 
fourth man, Taj Din, who was said to 
be the person who actually collected 
the offerings. The third issue iu that 
suit was: Is the income from the 
offerings of the khankah not alienable? 
And this was decided in the negative, 
namely, that the offerings were alienable, 
It has been held by both the Courts 
below that this decision is res judicata. 
In the present suit, ou the issues above 
quoted the suit has been dismissed in 
consequence. The only question for 
decision in second appeal is whether 
there is in fact any res judicata. 

It was argued before the learned 
District Judge and repeated in the 
present memorandum of appeal^ that the 
transfer of a share in the off erings in 
suit was an act opposed to public policy 
and contrary to the trusts of the 
Muhammadan religion, and the case for 
the appellants is that because the pre¬ 
vious decision was on a point of law 
there is no res judicata. Mr. Tek Chand 
for the appellants concedes that the case 
law on S. 11 of the Civil P. C., may 
be summarized as follows: ,When the 
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previous question in issue which has 
been decided is one purely of fact all 
High Courts are agreed that it cannot be 
re*agitated. They also agree that^ it 
cannot be re-agitated when the question 
is a mixed one of law and fact, but 
when it is a question of pure law 
there is a distinct conflict of opinion, 
and there is no direct authoi'ity in any 
pronouncement by this Court or by the 
Chief Court. 

Mr. Badri Das contends that the ques¬ 
tion is a mixed one of law and fact, and 
1 thirk that he is right. The Court in 
the previous suit decided that the rights 
in the offerings were alienable because 
a custom prevailed sanctioning such 
practice, and the origin of the custom 
lay in certain instances of alienation 
which were held to have occurred. 
According to S. 5 of the Punjab Laws 
Act in questions regarding any religious 
usage or institution the first rule of deci¬ 
sion must be any custom apj licable to 
the parties concerned, and thus the 
foriru r decision was that by reason of the 
existence of the custom the alienation 
then in question and now in question 
was legil. The question of the existence 
of a custom or at any rate of this parti¬ 
cular custom is, in my view, a mixed 
question of law and fact, because the 
instances which are the basis of the 
finding are undoubted facts. Therefore, 
1 come to a contrary decison to that 
of the Court which decided the case of 
as the question of the alienability of 
the rights to the offerings would involve 
disturbance of a finding of mixed law and 
fact and indeed principally of fact, 
namely, the existence of a particulir 
custom applicable to this particular 
religious institution. The decision, there¬ 
fore, of the lower appellate Court was 
correct, and the appeal must fail. It 
is dismissed with costs. 

Appeal dismissed. 
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% 

LeRossignob, J. 

Tjahhu and anothei —Plaintiffs Appel" 
lants. 

V. 

Sawaii Singh — Defendant Respon¬ 
dent. 

Second Appeal No. 1113 of 1924, De¬ 
cided on i9th November 1921, from the 
decree of the Dist. J., Jullundur, D/- 25th 
January 1924. 

{Punjat/)’^Allenaf{on for debts already/ 
due and untainted by immorality ^blnds collate¬ 
rals. 

An alienation for paying cfi debts which at th& 
time of the alienation were due, and had beer, in 
ourred by the vendor for the purpose of building 
a house, is binding although the house may have 
been constructed on unusually spacious linesas 
that circumstance would not have prevented the 
vendor from being sued upon those debts and pro 
ceeded against in execution. [P 252 C 21 

Anant Ram for Badri Das for Ap¬ 
pellants. 

Deoi Dayal —for Respondent. 

Judgment. —This appeal arises out of 
a suii by collaterals for a declaration 
that a sale of land should not affect the 
rights on the death of the ^^endor. ^ 
The Courts below have concurred m 
finding that the sale was necessary m 
order to pay antecedent debt which waa 
really due and which had not been 
tracted wastefully or recklessly or ^i^h a 
view to defraud the reversioners. This 
is a finding of fact and in accordance with 
law, for the debts at the time of the 
alienation were due and had been in¬ 
curred by the vendor for the purpose of 
building a house. The bouse may have been 
constructed on unusually spacious lines 
bub that circumstance would not have 
prevented the vendor from being sued 
upon those debts ard proceeded against 
in execution. As the debts were debts 
already due and untainted by immorality, 
the vendee was justified in paying the 
money to the vendor for their liquidation. 
It is urged that part of the house built 
by the vendor is a serai which may be 
dedicated to the public, but this is a 
matter which the plaintiffs will be com¬ 
petent to challenge if and whan the dedi¬ 
cation takes place. 

I dismiss the appeal with costs. 

Appeal dismissed-^ 
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Full Bench 

Shadi Lad, U,J., 
Lerossignol, Broadway, 
Harrison, Fforde and 
Campbell, J.T. 

Devi Ditta Mal —Plainbiff—Appellant. 

V. 

Secretary of State —Defendant—Res¬ 
pondent. 

First Appeal No. 1561 of 1921, Decided 
on 5th March 19i'6, from the decree of 
the Sub-J., 1st Class, Lahore, D/- 29th 
March 1921. 

^ (a Railways Act, S. 140— "May" is not 
^qxilvalcnt to ' must . 

Word “may” in tbe*section cannot be interpre¬ 
ted as the equivalent of ‘must”: A. I. R. 1923 
All. 301, Dias. VVhen the Agent of a railway 
has directed the public to serve notice of claims, 
not on him but on his Traffic Manager, Claims, 
and notice has beeu served on that Traffic 
Manager, that service constitutes a service on 
the Agent and is a sufficient compliance with 
the provisions of S. ^7 of the Indian Railwajs 
Act. and equivalent to a notice ^^e RaUway 
Administration. iP- 250. C. 1*J 

Hallways Act, 5^.77 and 3 (6) Agcxit of 
a ^rafhcay fs viewed as axi agent but a 

'fyHncipal and the maxim delegatus non potest 
delegate does not apply in ftis oase—Maxims— 
Delegatus non potest delegate and notice to agent s 
^lonilnee Is notice to agent. 

The maxim delegatus ncm potest delegate 
lavs dawij the general rule that when a principal 
has entrusted a power or duty to an agent, 
the latter cannot delegate that 
to another person. But the law enacted by S. 77 
with S. 3, sub-S. (6) of the Indian Railways 
views the Agent of a railway as a principal 
and not as a delegate; and the maxim which 
prohibits, subject to certain exceptions, a delega 
tioD by n delegate, ia other words, a second 
drfegation, cannot be invoked for the purpose of 
preventing the principal himsel from delegatmg 
his power. The dootri.ie is well recognized that 
whatever a person has power to do h mse £ 
he may do by means of an agent. Culfaclt 
per allum factl per se. Moreover, the 
maxim | has a very limited application even 
to a delegate or agent. It applies only when 
the delegation involves a trust or a discretion m 
the agent for the exercise of wh.cj he is selected. 
It applies only to acts which the delegate has 
exnSy or impliedly undertaken to perform 

pMsoSly. but it does not apply to acts for 
personal y, j^inary course of business a 

^ o? mu6t be employed.CP. 256. C. 5J 

sub-agent may or mu^ 77-2^ur/;i-TVe^fern Rath 

n Coeds ' Tariff, 16, i?. 7 

way^oods larvjj, ^ ^'Traffic Manager, 

to Government of India direct, 
{^r'shadi Lai, C. J. and Broadxcay, J.. contra 

Harrison and Fforde, JJ>) 

Harrf 'w pfL^hlet 1 l»ge 1® which came into 
Goods it (hitober 1920. cannot 

Ste ha^f be“en issued by the Secretary 


of the Railway Board and, therefo»e, the Traffic 
Manager, Claims Sectinn, of the North-Western 
Railway at Lahore should not be treated as a dele¬ 
gate of the Government of India for the purpose of 
entortairing clu'ms for compensation, and that 
the communication of the claims to that cfficor 
does not amount to a communication to the 
Government of India : Civil Appeal No. k050 of 
1923, (Secretary of State v. JaJal-xid-din), Diss-, 

[P. 255 C. 1.] 

Tek Chand , Amin Chand Mehta 
and Me\r Chand Mahajan —for Appellant. 

C. Carden Noad —for Respondent. 

Shadi Lai, C. J .—The question of law 
formulated for determination by the Full 
Bench is : 

Whether a notice served on the Traffic Manager, 
Claims, is sufficent compliance with Che provi- 
siou of Section? 77 ai d 110 of the Indian Rail¬ 
ways Act, an'I. therefore, equivalent to a notice 
to the Railway Administration. 

The answer to the question depends 
upon the interpretation to be placed 
upon S. 77 of the Indian Railways 
Act, 9 of 1890; for it is clear that S. 140 
prescribes only the modes of effecting 
the service of notice and does not . specify 
the person or persons upon whom the 
notice of a claim should be served. 

Now Section 77 provides that a person 
shall not be entitled to ^ compensa¬ 
tion for the loss, destruction or deterio¬ 
ration of animals or goods delivered to 
railway for carriage unless his claim 
for compensation has been preferred in 
writing to the Railway Administration 
within six months from the date of the 
delivery. In order to find the meaning 
of the phrase “Railway Administra¬ 
tion” we must turn to S. 3, sub- S. 
(6) of the Act, which lays down that 
the expression “Railway Administration” 
in the case of a railway administered by 
Government (and we are here dealing with 
the case of the North-Western Railway 
which is administered by Government) 
means “the Manager of the Railway 
and includes the Government.” To satisfy 
the requirements of S. 77' the claim¬ 
ant must, therefore, prove that he 
has preferred his claim either to the 
Manager (now called Agent) of the 
Railway or to the Government. 

It is common ground that the claim for 
compensation in the case before us was 
submitted, not to the Agent of the North- 
Western Railway, but to an officer des¬ 
cribed as “Traffic Manager, Claims” and 
it is argued that, as the Traffic Manager in 
the Claims Department has been autho¬ 
rized by the Government of India to enter- 
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tain claims undei S. 77, service of the 
claim upon him should he regarded as 
tantamount to service upon the Govern¬ 
ment of India. Our attention has been 
invited by the learned advocate for 
the plaintiff to the Goods Tariff Pamph¬ 
let for 1916 (Ex. P. 17) issued by the 
Isorth-Western Railway which, at page 
v of the preface contains a rule prescrib¬ 
ing that 

Any application in connection •with claims 
for compensation .... should be made to t e 
Traffic Manager, Claims Section, Lahore. 

It is urged that this rule was made by the 
Government of India in the Railway 
Department and constitutes an announce¬ 
ment by theGovernment to the public that 
claim for compensation shall be submitted 
to the Traffic Manager. Claims Section. 
The notification of the claims to the 
Traffic Manager should consequently bo 
deemed to be a notification thereof to the 
Government of India. 

This contention is founded upon the 
judgment of a Division Bench of this 
Court in the Secretary of State v. Jalal- 
• 2 t(i-din(l)which is undoubtedly an autho¬ 
rity in favour of the plaintiff. The 
learned Judges, who decided that case, 
held that the rule in question was 
issued by the Secretary to ■ the Railway 
Board on behalf of the Government of 
India, and that the communication of 
the claim to the Traffic Manager in 
pursuance of that rule was tantamount 
to a communication to the Government 
of India. 

There can be no doubt that the Secre¬ 
tary to the Railway Board has been 
authorized, by a notification under 
Section 139 of the Indian Railways Act, 
to sign on behalf of the Governor-General 
in Council all documents for the purposes 
of the said Act. vide Notification No. 802. 
printed at page 233, of the Gazette of 
India, 1905 Part 1. But the question is 
whether the rule quoted in the judgment 
and invoked by the learned counsel for 
the plaintiff was issued by the Secretary 
to the Railway Board. The pamphlet 
in question (Ex, P. 17, gives no 
indication of the authority by whom 
the rule was framed, but it appears that 
the learned Judges, who delivered the 
judgment in the Secretary of State v. 
JalaVud-din (l), had before them a 
copy of the Goods Tariff Pamphlet 1, 
which came into force- with effect from Ist 

(1) Civil Appeal No. 2050 ot 102b. 


October 1920. and Rule 7, relied upon by 
them is found at page xvi of that pamphlet 
Now,this rule is followed by Rule 8,which 
prescribed a schedule of Rates , 
and it is immediately below this latter 
rule that the following words are 

printed : 

P. A. Hadow, 

Secretary, Railway Board, 
Delhi, dated 10th January 1910.- 
I consider that the words quoted above 
apply only to R. 8, which is printed im¬ 
mediately above those words, and not to- 
R. 7 or any other rule preceding it. Ib 
must be remembered that the pamphlet 
purports to be a compilation of the rules 
prescribed by various authorities with 
respect to the carriage of the goods traffic 
over the North-Western Railway, and 
there is no reason to suppose that all 
those rules emanated from the Railway 
Board or that, if a particular rule; was- 
issued by the Board, the rule preceding; 
it must be attributed to the same autho¬ 
rity. Indeed, Rr. 1 to 6 contain infor¬ 
mation relating to various routine matters,, 
e. g., the documents wherein the correct 
rates for goods traffic are published, the 
liability of the rates to ^ alteration, the 
business hours observed in the office of 
the North-Western Railway, etc, ana ib 
could not be seriously contended that 
rules of the above description were pro¬ 
mulgated by the Governor-General m 
Council through the Railway Board, lb. 
is to be observed that R. 8 prescribing a 
schedule of ‘ rates * was framed in 1919,. 
and it is noteworthy that the words- 
quoted above, though they are found in 
the pamphlet issued after the promul-' 
gation of that rule, are nob published in 
the pamphlet of 1916 which contains the 
rule relating to the preferment of claims- 
to the Traffic Manager. Now, if this rule 
also was framed by the Railway Board,, 
there is no reason why the said words- 
should not have been appended to it in 
the pamphlet of 1916 and why they 
should have appeared for the first time 
after 1919. 

The learned Government Advocate 
entirely repudiates the suggestion that 
the rule relating to the submission of 
claims was made by the Railway Boar * 
and Mr. Tek Ghand has expreped his in-^ 
ability to refer us .to ttny notification 
any other document which would so 
that it was issued by any person 
empowered to act on behalf of the 


I 
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emmenfc of India. While R. 8 was un¬ 
doubtedly framed by the Railway Board, 
and issued over the signature of its Secre¬ 
tary, there is no justitication for'the as* 
sumption that R. 7 should be ascribed to 
the same authority. I cannot, therefore, 
endorse the view taken by the learned 
Judges in Secretary of State v. Jalal- 
ad-Diyi (l), that the Traflic Manager, 
iClaims Section, should be treated- as a 
.delegate of the Government of India for 
the purpose of entertaining claims for 
jcompensation, and that the communi¬ 
cation of the claims to that officer 
'amounted tcf a communication to the 

Government of India. 

The question, however, remains whe¬ 
ther the submission of claims to the 
Traffic Manager in the Claims Depart¬ 
ment is tantamount to its submission to 
the Agent, North-Western Railway. Now, 
the object of the Legislature in enacting 
S 77 was to protect railways from un- 
necessary litigation and to afford them an 
opportunity to investigate the claims of 
the public within a reasonable time, and 
to satisfy them if they are found to be 
valid. The law laid down by that seer 
tion accordingly requires a claimant to 
prefer within six months his claim co the 
person who has the authority to settle it 
That person is ordinarily the Agent of 
the Railway, but the Agent has multifari¬ 
ous duties entrusted to him and cannot 
personally attend to all of them. He h^as 
lo alternative but to del^egate o^h^s 

functions to officers subordinate to him 
and the learned Government Advocate 
does not seriously dispute the ijroposi* 
tionthat. if the Agent had 

the Traffic Manager to ® 

his behalf, the requirements of the law 

have been fulfilled. . 

Now it seems to me that 
question, though not emanating from the 
Government of India, must have been 
promulgated by the Agent. It is con 
Kd in a pamphlet, which was issued 

apparently under his authority. ^ 

impossible to believe 

"T't'urout the section of the Agent 
acter wit . usurp the function of 

his supeiior -lojuis for compensation 

doubt J settui by the 

are, as a matter authority 

Traffic Manager, , jj g ^ The publi- 


the public on behalf of the North-Wes¬ 
tern Railway, the course of conduct war¬ 
ranted only by that rule, and the impos¬ 
sibility of any subordinate authority 
framing a rule usurping the function of 
the Agent, point irresistibly to the con¬ 
clusion that the rule must have been 
authorized by the Agent himself. 

The learned counsel on both sides have 
cited several judgments of the High 
Courts in support of their respective con¬ 
tentions, but it is unnecessary to discuss 
them here. Suffice it to say that there 
is considerable divergence of judicial 
opinion on the question whether a claim 
must always be xireferred to the Agent, or 
whether its communication to the Traffic 
Manager in the Claims Department is a 
sufficient compliance with the section. In 
view of the rule discussed above I hold 
that the Agent had deputed the Traffic 
Manager in the Claims Dejiartuient to re¬ 
ceive claims on his behalf, and that it 
was not necessary for the plaintilT to 
communicate his demand to the Agent 
direct. There is no warrant for the pro¬ 
position that the Agent of a Railway 
could not delegate this duty to a subordi¬ 
nate officer. The maxim delegatus non 
potest delegare lays down the general 
rule that when a principal has entrusted a 
power or duty to an agent, the latter can¬ 
not delegate that power or duty to an¬ 
other person. But the law enacted by 
S. 77 read with S. 3, sub-S. (6) of the 
Indian Railways Act views the Agent of a 
Railway as a principal, and not as a 
delegate ; and the maxim^ which prohibits, 
subject to certain exceptions, a delegation 
by a delegate, in other words, a second 
delegation, cannot be invoked for the 
purpose of preventing the principal 
himself from delegating his power. 
The doctrine is well recognized that 
whatever a person has power to do him¬ 
self. he may do by means of an agent 
cui facit per allum facit per se. My 
answer to the reference is accordingly in 
the affirmative. 

Before concluding I consider it neces¬ 
sary to point out that the law on the 
subject is in a very unsatisfactory condi¬ 
tion. The High Courts have expressed 
divergent views on the question referred 
to us, and in view of the uncertainty 
created by the case law and aggravated 
by the rules framed on the subject by 
several railways, the public are entitled 
to know, and the Legislature should 
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consider it its duty to make it clear, 
beyond all possible doubt, whether they 
should address their demand to the Traffic 
Manafier or to the Agent direct. 

LeRossignol, J. —The question re¬ 
ferred to this Bench is whether a notice 
served on the Traffic Manager, Claims, 
North-Western Railway, is a sufficient 
compliance with the provisions of Ss. 77 
and 140 of the Indian Railways Act, and, 
therefore, equivalent to a notice to the 
Railway Administration which in the 
case of a State owned railway, means the 
Manager of the Railway and includes 
the Government. 

If we were limited to the bald terms 
of the reference, the answer would have 
to be in the negative, for the Traffic 
Manager, Claims, is not authorized by the 
Act to receive notice on behalf of the 
Railway Administration ; but the real 
meaning of the reference is whether the 
notice of claim can be validly conveyed 
to the Railway Administration by com¬ 
munication to an officer other than the 
Agent or Manager. In my opinion, the 
answer depends on whether the recipient 
of the notice was authorized by the 
Railway Administration to receive it. 

The Manager of the North-Western 
Railway is not called the Agent, and it is 
conceded that in this case the claim was 
submitted to the Traffic Manager, Claims, 
within the period prescribed by S, 77. 
8. 140 of the Act indicates the manner 
in which any notice required by the Act 
may be served and with all respect, I am 
unable to adopt the view that the word 
**may” in this case must be interpreted 
as the equivalent of *‘must.” Had the 
Legislature meant ‘*must’ it would have 
used that word and not “may.” With 
all deference 1 disagree with the ruling 
in Cawnpore Cotton Mills Co. Ltd. v. 
G. I. P. My. (2). Law has no affinity 
with the magic art and there is no 
peculiar virtue in any given method of 
serving notice ; the essence is that notice 
shall be duly served. 

In the case before us it is said that the 
Manager of the Railway in a pamphlet 
distributed for a consideration to the 
public has directed claimants not to 
trouble him with their claims of com¬ 
pensation, but to deliver them to his 
Traffic Manager, Claims. If such is tlfe 
case the Manager of the Railway, in my 
opinio n. U clpg rlv estopped from u rgin g 
”(27a7ji. R. All. 301. 
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that the notice was not served upon him 
personally instead of upon his Deputy 
specially designated by him for this 
purpose. 

The maxim delegatus non potest dele“ 
gave” has no application to a otse of this 
description; for the Manager of the Rail¬ 
way is treated by the Indian Railway 
Act as a principal and not as an agent. 
Moreover, the maxim has a very limited 
application even to a delegate or agent 
It applies only when the delegation 
involves a trust or a discretion in the 
agent for the exercise of which he is 
selected. It applies only t9 acts which 
the delegate has expressly or impliedly 
undertaken to perform personally but it 
does not apply to acts for which in the 
ordinary course of business, a sub-agent 
may or must be employed. 

Now it is obvious that the Manager of 
the Railway has to employ a sub-agent 
for tlie disposal of claims. This is estab¬ 
lished by the fact that Government 
employs or authorizes him to employ and 
pay a Traffic Manager Claims. For the 
foregoing reasons my reply to the refer¬ 
ence is that when the Manager of the 
Railway has directed the public to serve 
notice of claims not on him but on his 
Traffic Manager, and notice has been 
served on that Traffic Manager, that 
service constitutes a service on the 
Manager and is a sufficient compliance 
with the provisions of S. 77 of the Indian 
Railways Act and equivalent to a notice 
to the Railway Administration. Even in 
the absence of such a direction, such a 
notice to the Traffic Manager, Claims, is 
good service on the Railway Administra¬ 
tion, if the notice is left at the office of 
the Traffic Manager, and the office of the 
Traffic Manager is included in the office 
of the Agent or Manager, matters which 
would have to be determined by evi¬ 
dence. It is conceded that if Govern¬ 
ment by notification had authorized the 
Traffic Manager! Claims to receive notice, 
the notice would be a sufficient com¬ 
pliance with the requirements of the law 
and if the Manager has similarly autho¬ 
rized the Traffic Manager, Claims, I fail 
to see bow the two cases can be regarded 
differently. 

Broadway, J. —The question referred 
to the Full Bench is whether a notice 
served upon the Traffic Manager, Claims, 
is a sufficient compliance with the provi¬ 
sion of Ss. 77 and 140 of the Indian 
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Railways Act. and* therefore, equivalent 
tO| % notioe to the Railway • Adminis' 
tration. This question arose* in a suit 
against the North-Western Railway 
whioh is a State railway. The majority 
of the authorities oited by Mr. Tek 
Chaud dealt with company Railways, 
and as the position of a Railway managed 
by a Company is nob precisely the same 
as that of a State Railway, I do not think 
it necessary to discuss the said authori¬ 
ties. The North-Western Railway has 
issued a Goods Tariff Pamphlet or Manual 
in which the public are informed that 
applications in connexion with claims for 
compensation should be made to the 
Traffic Manager, Claims Section, Lahore. 
This Goods Tariff Pamphlet or Manual 
has been issued under the authority of 
the Agent of the North-Western Railway. 
It seems to me clear, therefore, that the 
Agent has authorized the Traffic Manager, 
cfaims Section, to receive notices in con¬ 
nexion with claims for compensation and 
that, therefore, any member of the public 
addressing the Traffic Manager. Claims. 
Section, in connexion with a claim for 
compensation or loss of goods etc., 
be held to have given the requisite notice 
to the Agent. I agree with the learned 
Chief Justice that a notice to the Traffic 
Manager, Claims, cannot be considered as a 
notice to the Government of India. I 
would, therefore, answer the reference in 
the affirmative, 

Campbell, J.— The question referred 
to the Full Bench is : “ Whether a notice 
served on the Traffic Manager. Claims, 
is a sufficient compliance with the provi¬ 
sions of S 3 . 77 and UO of the Indian 

Railways Act. and. therefore, equivalent to 
a notice to the Railway Administration. 
The learned Judges of the Division Bench 
by whom the reference has been made 
have spoken of an apparent conflict 

between the decisions in .(a) B. B,and C. 
/ Ry Bombay y. Manohar Lai J^artoin 

6hand\z) and (b) Secretary of State v, 
Jalal-ud-din ill . In my view there is no 
conflict, and this indeed is conceded by 
each of the learned opposing counsel who 
have appeared before us. In the latter 
cie. which dealt with a State Railway, 
the North-Western Baihvay, it was deci¬ 
ded on evidence that presentation of the 
cUir prescribed by S. 77 to the Traffic 
Manager, Claims, was m fact a direct pre- 
^ntation to_^heG^rnx^t oi India, the 
^ "(STaTTB. 1923 Lab. 84. 
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Railway Administration, and the Judges, 
of whom I was one, expressly declined to 
go into the question of whether presenta¬ 
tion to the Traffic Manager, Claims, was 
in any sense presentation to the Agent dr 
-Manager. The former case related to a 
company Railway, and the learned Judges 
had to decide whether a claim preferred 
to the General Traffic Manager was a 
claim presented to the Rtiilway Comi>auy 
though the Agent, who is authorised by 
S. 140 of the Indian Railways Act to 
represent the Railway Administration for 
purposes of S. 77. They hold that it was 
not, because there was no evidence either 
that the Agent had given any authority 
to the General Traffic Manager to receive 
claiins on his account, or that notice sent 
to a General Traffic Manager reaches the 
Agent automatically. 

In reply to the arguments addressed to 
us by Mr. Tek Chand for the appellant, 
the learned Government Advocate has 
suggested that in Secretary of State v. 
*'JcUal‘ud"din (l) an erroneous view was 
taken of the facts because of a mistake in 
reading the evidence. The present pro¬ 
ceedings are not those of an appeal on the 
facts against that decision. Furthermore 
the learned Government Advocate has 
been unable to substantiate his suggestion, 
and has submitted that no attempt has 
been made to obtain -the material 
necessary for so doing during the ten 
months since the judgment was delivered. 

What has actually been argued before 
us is a question of more restricted scope 
than that put in the order of reference 
and it may be formulated thus. 

When an official handbook published 
and sold to the public by the Administra¬ 
tion of a State Railway 6ontains a direc¬ 
tion in the term quoted below, is 
notice of claim for compensation jn'esen- 
ted to one of the officials named therein 
notice to the Railway Administration 
within the meaning of S. 77 Indian Rail¬ 
ways Act ? 

Claims. Any application in connexion 
with claims for compensation and refund 
of overcharges relating to stations on the 
undermentioned districts, except Karachi 
and Quetta Districts, and Kalka Simla 
Railway, should be made to the Traffic 
Manager, Claims Section, Lahore. Appli¬ 
cations relating to Karachi and Quetta 
Districts and Kalka Simla Railway .qhould, 
however, be made to the District Traffic 
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Superintendent, Karachi or Quetta, and 
the Superintendent, Simla, as the case 
may be. 

The learned Government Advocate on 
behalf of the Secretary of State has not 
asked us to accept the view of the Allaha¬ 
bad High Court expressed in Caxonpore 
Cotton Mills Co., Ltd., v. G. /. (2) 

that S. 140 of the Act the word “ may ** 
must be read as must and that ser¬ 
vice of a notice or a document on a Bail¬ 
way Administration can only be made in 
one of the three ways set forth in that 
section. He has admitted that, as ruled 
in A. Mahadeva Ayyar v. S, I, Railway 
Go. (4) it would be sufficient if the Agent or 
Manager has somehow knowledge of the 
claim within the specified time. In 
these circumstances I would answer^ the 
question in the affirmative.- If the direc¬ 
tion in the handbook is that of the Gov¬ 
ernment of India, as was held in S&cvetaTy 
of State v. Jalal-ud'Din (l) then, for the 
reasons given in that judgment, a^ claim 
made to the Traffic Manager, Claims, is 
a claim made to the Government of India 
and is directly presented to the Railway 
Administration if the direction is that 
of the Manager, (or Agent, as he is styled, 
of the North-Western Railway). It must 
be remembered that he, t^nlike the Agent 
in India of a Railway Company, is by 
the definition contained in S. 3 (6) of the 
Act, himself the Railway Administration, 
and for the same reason service on the 
Traffic Manager, Claims, would be direct 
service on the Administration. From 
another point of view the same conclu¬ 
sion is reached. The Manager must be 
presumed to carry out the duties of his 
office properly. One of those duties, im¬ 
posed on him by statute in his capacity 
as the Railway Administration, is to 
receive claims for compensation and, if 
the Railway Administration (either in 
the person of the Government or in that of 
the Manager) has told the public to present 
such claim to a certain named subordi¬ 
nate official, the presumption must be 
that a claim presented to that official 
within time reaches the Manager within 
time. 

Harrison, J. —I agrcie throughout with 
the views expressed by Campbell. J. 
The correctness of our decision in Secre¬ 
tary of State V. Jalal'ud-Diii (l) has been 
questioned though the Government Advo¬ 
cate thinks it p ossible that there may 
' ^4) A. 1. R. 1922 Mad. 362 (P. B.). 


have been a mistake in the reading of a 
certain document. He has been unable 
to verify his suspicions ; and there being 
no appeal on the facts before us wo could 
not, in. my opinion, go -into the question 
even if he were in a position to place 
definite ascertained facts before us. I 
adhere to the views expressed in our 
judgment in that appeal, and hold that, 
for the reasons therein detailed, service 
on the Traffic Manager of the North- 
Western Railway is service on the Gov¬ 
ernment of India. 

It appears to me that under the cir¬ 
cumstances the further question of what 
constitutes service on the Agent strictly 
•speaking does not arise and in our 
previous jud^ent we gave our reasons for 
declining to go into the matter. Th^e 
most difficult point that of legal estoppel 
which is dealt with in 38 I. C. 844, has 
not been raised. The important point 
of whether the methods of service des¬ 
cribed in S. 140 are exhaustive and exclu¬ 
sive, and whether "may” means must 
has been conceded by the learned 
Government Advocate who accepts the 
view taken by the Madras High Court, 
If my adherence to our pr^dvioiis decision 
does not make my opinion an obiter 
dictum I would agree in answering the 

question in the affirmative. 

Fforde, J. —The facts of the case out 
of which this reference has arisen may 
be stated shortly. On the 23rd of June 
1919 the plaintiff despatched from 
Howrah railway station a consignment 
of 40 bales of gunny bags to be delivered 
at Jhang Maghiana.^ This consignment 
reached its destination on the 8th Sep¬ 
tember 1919, in a wet 'and damaged 
condition. On the 15th of June 1920, 
the consignors, who are the appellants 
before us, sued the North-Western 
Railway Administration for damages for 
negligence in the carriage of the goods 
in question. The North-Western Railway 
being a State-owned concern the Secretary 
of State for India in Council was named 
as a defendant. 

At the hearing before the trial Judge 
one of the defences raised was that no 
valid notice of the claim had been 
served on the Administration in compli¬ 
ance with the provisions of Ss. 77 and 
140 of the Indian Railway Act of 1890. 

Section 77 provides that : . , , „ 

A person shall not be entitled to a refund of » 
ovexchnrge iu respect of animals of good? camea 
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by, railway, or to compeusatiou fot tbo lois, des¬ 
truction. deterioration oi the animals or goods 
deUvered to be so carried, unless his claim to the 
refund or compensation has been preferred in 
writing by him or on his behalf to the Raihvay 
Administration within six months from the date 
of the delivery of the animals or goods for 
;carriage by railway. 

Section 140 provides that ; 

Any notice or other document required or 
anthorized by this Act to be served on a Railway 
Administration may be sen'ed, in the case of a 
Hailway Administration by the Goverument or a 
Native State on the Manager and. in the case of 
A railway administered by a Railway Company, on 
the Agent in India of the Railway Company : 

(a) by delivering the notice or other document 
to the Manager or Agent ; or 

(b) by leaving it at his oihee ; or 

(c) by forwarding it by post in a prepaid letter 
addres^d to the Manager or Agent at his office 
and registered under part III of the Indian Post 
Office Act, 186G. 

The notification of cUim in the present 
ease was admittedly giyen to the Traflio 
Manager, Claims, at the head office of 
the North-Western Bailway at Lahore, 
within the prescribed time, and is proved 
to have been received by him on the 
20th October 1919. The trial Court 
held that the notice is bad, inasmuch as 
it had not been served upon the Manager 
or Agent of the Kail way as provided by 
6. 140, and has dismissed the suit on that 
^ound. The question which has been 
referred to the Full Court for determi¬ 
nation is whether the notice served upon 
the Traffic Manager, Claims, is a valid 
service upon the Agent of the Railway 
and therefore upon the Railway Adminis¬ 
tration—having regard to the statutory 
provisions referred to. 

There are two decisions of this Court 
in which the effect of such a notice has 
been considered. The first of these is 
B. B. & C. /. By- Bombay v. Manokar 
Jjal Pattoain Chand (3). In that case 
the claim; was directed to the General 
Traffic Manager of the Railway, who had 
admittedly received it. The Court, how¬ 
ever, held that this notice was not a 
sufficient compliance with the statutory 
provision, inasmuch as it had not been 
shown by evidence that the Agent of the 
Company had invested the General Traffic 
Manager with authority to receive service 
of the notice. There was moreover no 
-evidence that notice served upon the 
General Traffic Manager reaches the 
Agent automatically, and the Court found 
that there was no ground for holding 
that the Agent was in fact i^ormed of 
this claim by his General Traffic Mana¬ 


ger. In the course of his judgment 
LeRossignol, J., remarked : 

If it could bs shown by evidence that the 
^ent had invested some subordinate with autho¬ 
rity to receive service on his accounbv he would 
no doubt be estopped from pleading that notice 
had not been served upon him personally. 

If I may be permitted to say so, I en¬ 
tirely agree with this dictum, which may 
be applied to the facts of this case. 

In the present case it is in evidence 
that in the Goods Tariff pamphlet of the 
North-Western Railway, which came into 
force on the 1st of October 1919, there is 
published a notice wnich runs as follows: 

7 Claims, Any application in connexion with 
claims for compensation and refund of over¬ 
charges relating to stations on the undermentioned 
district, except Quetta and Karachi districts and 
Kalka-Simla Railway, should be m<ule to the 
Traffic Manager, Claims Section, Lahore. 

A similar notice has appeared in all 
subsequent issues of tliese pamphlets up 
to the year 192-5, when, for the first time, 
a change is made by substituting the 
word “Agdht” for Traffic Manager, Claims. 
This alteration appears to have been 
made in view of the present litigation. 

These pamphlets are issued from the 
headquarters office of the Lahore North- 
Western Railway. They are available 
to the public on payment, formerly of 
four annas and now of one rupee. As 
these pamphlets contain the general 
rules of Indian railways and general 
classification of goods, and also the North- 
Western Railway’s subsidiary rules, ex¬ 
ceptions, variations, schedules and station 
to station rates it can hardly be suggested 
that they are not issued with the know¬ 
ledge and approval of the Agent, more 
especially as the first page bears the 
name of the person who is the Agent 
for the time being of the Railway. Ac¬ 
cordingly any rule, notice, or rate con¬ 
tained in these books must be deemed to 
have been inserted with the know¬ 
ledge and approval of the Agent. In the 
rule contained in the 1925 pamphlet, as 
I have pointed out above, it is the Agent 
to whom communications are directed to 
be addressed, and it would be absurd to 
suppose that this reference to him could 
have been inserted without his knowledge 
and approval. 

It follows that a rule directing the 
public to make any application in con¬ 
nexion with claims for compensation 
and refund of overcharges to the Traffic 
Manager,Claims Section, Lahore, amounts 
to an express authority from the Agent 
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,investing the Traffic Manager. Claims, 
with tlie duty of receiving such coin- 
munications. In the face of this rule it 
is hard to understand how the Railway 
authorities can consider themselves justi¬ 
fied in raising the defence which the 
Government Advocate has l>een instruc¬ 
ted to press on their behalf. The Ad¬ 
ministration, for its own convenience, to 
facilitate the working of its intricate 
system, directs the public to address all 
applications in reference to certain 
matters to the head of a department who 
is especially authorized to deal with 
those matters, and when a member Of 
-the public complies with these directions,- 
he is then told that he had no legal 
right to adopt the course which the Ad¬ 
ministration has requested him to adopt. 

The Government Advocate has been 
driven to arguing that the Nvords any 

application in connexion with claims 
for ' compensatson and refund of 
charees” do not refer to th^ notifica-- 
tKontemplated by S. 77 of the Indian 
Railways Act. Such a contention does 
not appear to me to require serious consi¬ 
deration. The provisions in the Goods 
Tariff pamphlet have clearly been draf/ 
ted with reference to S. 77. The words 
in the Company’s notice any application 
in connexion with a claim for compensa¬ 
tion or refund of overcharges being 
almost indenbical with the expressions 
used in S. 77. .namely, ^^that a person 
shall not be entitled to a refund of an 
overcharge in respect of animals or goods” 
or to compensation” for their loss, etc. 

Th.e Government Advocate further 
contends that this rule in the Railway 
pamphlet is ultra vires as the Agent has no 
power to confer upon the Traffic Manager, 
Claims, an authority to receive notice tlia 
mode of service of which is regulated by 
S. 140, and he contends that the maxim' 
delegatus non potest delegare applies 
in such a case. In my opinion the prin¬ 
ciple enbodied in this maxim has no 
application to a case such as this, lue 
Agent of the Railway is a ministerial 
officer, and the ordinary rule is that a 
ministerial officer may ap^mt a deputy 
to act for him in the discharge of his 
ministerial duties. It cannot be sxxf 
gested that the Agent has no .power ,to 
set up a department to dqal with claims, 
and it seems absurd to suggest that 
having .created such a department he 
aannbt authorize the head of ^hat de¬ 


partment to receive notices of ttio= 
claims with which the department h^^; 
to deal. Moreover, this is not a case- 
of an express delegation of powers to an 
Agent. It is the public who are em¬ 
powered by statute to- serve their notice 
in a particular manner. The Agent’s 
duties in dealing with such applications 
come within the scope of his ordinary 
duties as executive head of this parti¬ 
cular railway system. If the conten¬ 
tions of .the learned Government Advocate 
in this respect were to be accepted, 
it would paralyze the functioning 
of a great organization such as the 
North-Western Railway. The Agent 
does, and must, for purpose of efficient 
administration, delegate a great many 
of the duties which devolve ujxm him- 
Section 77 of the Indian Railways-Act,, 
merely xe<iuires that a Railway Ad¬ 
ministration shall bo served'with ’notice 
of a claim and S. 140 prescribes the mode 
in which the service may be effected^ 
The latter section is obviously in I’elief 
of the public. An oi'dinai’y person 9^^ 
hardly be expected to know how a Rail¬ 
way Administration is to be served with 
a notice, and S. 140 is obviously drafted 
with a view to assisting him in that 
respect. But I cannot agree that .fe. 14Uj 
is exhaustive or that the word may ml 
that section has to be construed as 
**must.*’ It could not be suggested, for 
instance that where the Solicitor to a 
Railway Company agiees to accept 
notice of claim, such a notice duly served 
upon him within the prescribed period 
is not binding upon the Company. 

This matter has been very fully dealt 
with in a Pull Bench decision of the 
Madras High Court in A, Mahadeg 
Ayuary.S.I. Bailway Co.-G). in which 
most of the previous authorities were 
discussed. It was there held that it 
would be a sufficient compliance with 
S. 77, if notice of claim was served upon 
any officer deputed by the Railway Com¬ 
pany or its Agent or Manager to receive 
such notice. I find myself in complete 
agreement with the comprehensive 
judgment of Kumaraswami Sastri, J., de¬ 
livered in that case. 

The second case decided by this Court 
is to be found in an unreported judgment 
of a Division Bench, in Civil Appeal 
No. 2050 of 1923. In that case, as in 
the present one, the claim for compen¬ 
sation was addressed to the Tra 
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^nager. Claims Section, of the North- is a schedule to this which is signed by 
Western Railway. The same plea was the Auditor and the Secretary to the 
taken by the North-Western Railway, Railway board. The fact that the name 
tbe respondent in that case also, as has of the Secretary to the Railway Board 
been taken bere^ The Court there de- is appended to the schedule to the taritf 
•oided that the notice was valid upon the onlyi is borne out by the certificate of 
ground that service upon the Traffic the Auditor, and it is further l)orne out 
Manager was equivalent to service upon . by the fact that on the last .page of the 
the Government of India. This conclu- preface we again find the name of tlie 
sion was arrived at by an examination Secretary to the Railway Board, and the 
of one of the Goods Tariff pamphlets, name of the Chief Auditor of the Noith- 
whicli came into force on the 1st of Western Railway, appended to a sche- 
Octoher 1920. The Court held that dule of maximum permissible rates. It 
under R. i, printed at page XVI, of cannot be supposed that the signature 
the preface, a communication of a claim of the Secretary to the Railway Board, 
addressed to the Traffic Manager coupled with that of the Chief Auditor, 
j^mounted to a communication to the is required to be ajipended to R. 6, for 
■Government of India, and this conclusion instance, which is concerned only with 
appears to have been arrived at because the mode in which complaints against 
the name of the Secretary to the Railway the railway staff of inattention or ob* 
Board appears at the end of these x'ules. structiveness should be addressed. These 
On an examination of the document in signatures appear nowhere else in a 
Question, however, it appears tliat the volume which contains some -447 pages, 
name of the Secretary to the Railway In the Goods Tariff pamphlet of the 
Board and the name of the Chief Auditor 1st October 1919, we find similar 
of the Railway, -affixed under different rules, bfft with considerable variations in 
dates, the former under»date the 10th of some cases. The names of the Auditor 
January 1919, and the latter the 10th of and the Secretary to the Railway Board 
Decemixer 1918, appear to have been are, however, again appended, as in the 
affixed to a schedule of maximum and previous pamphlet, to schedules of rates, 
minimum rates. This schedule comes and appear nowhere else. In the 1921 
under R. 8, at page XVII, and has no- edition of the pamphlet the p^-eface* is 
thing whatsoever to say to R. 7, which is cut down to a few very short rules 
expressed to deal with claims only, occupying only half a page, and on the 
There are in this preface eight rules,each following two pages appear schedules of 
of which deals with district matters, maximum rates signed as before by the 
For instance, the first rule sets out the Auditor and the Secretary to the Rail- 


iiUthorites for correct rates over the 
North-Western Railway. The second rule 
provides for the supersession of all rates, 
arrangements, notices and information 
contained in previous taidffs and pam~ 
phlets. The third rule declares that all 
rates, arrangements, notices and infor¬ 
mations are liable to alteration. The 
[ourth informs the public as required 
by S. 60 of the Indian Railways Act, of 
low and where certain information can 
be obtained. The fifth rule prescribes 
ihe hours at which sixeds and offices of 
ihe Railway are open for the transaction 
business. The sixth deals with comp¬ 
laints against the railway staff ; and 
;h 0 seventh is the rule already dis- 
sussed at some length, namely the one 
«rhich provides that claims for compen- 
lation should be made to the Traffic 

Manager. 

Rule 8 deals entirely with rates, and it 


way Board. Following these comes 
Chapter 1, beginning with the general 
rules, in which, at R. 6, appear the in¬ 
structions to the public to direct their 
applications in connexion with claims, 
and so forth, to the Traffic Manager, 
Claims Section. The signature of the 
Secretary to the Railway Board does not 
appear anywhere in these general rules. 
In the 1925 pamphlet the same arrange¬ 
ment is adopted. 

It seems clear from these documents 
that the signature of the Secretary to 
the Railway Board far from being an 
authority from the Board sanctioning 
the rules as to the mode of directing 
claTms, is appended solely for the purpose 
of authorizing a particular schedule of 
tariffs or of confirming jointly with 
the Auditor, a particular set of tariffs. 

I accordingly find myself unable to 
agree that the rule prescribing a xnode.,pt 
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service of claims has the sanction of the 
Government of India through the Secre¬ 
tary of the Railway Board, and, thei*e“ 
fore, I am unable to agree that the 
service of a notice of claim ui^on the 
Traffic Manager is equivalent to service 
upon the Government of India. I am 
satisfied, however, for the reasons I have • 
given that the service of the notice in 
question upon the Traffic Manager is 
good service upon the Agent, in view of 
the fact that the Agent must be deemed 
to have authorized the Traffic Manager to 
receive such notices on his behalf, 

My answer, therefore, to the reference 
is that the service of the notice, under 
the circumstances of the present case, is 
a good service upon the Railway Ad¬ 
ministration. 

By Court. —Our answer to the refer¬ 
ence is in the affirmative. 

'Reference answered. 
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Addison. J. 

Chet Singh —Appellant. 

v. 

Emperot —Opposite Party. 

Criminal Appeal No. 958 of 1925, 
Decided on 7th December 1925, from the 
order of the 1st Glass Mag., Amritsar, 
D/- 15th August 1925. 

Anns Act (1878), S. 20— Special Indication of 
Intention to conceal mui<t exist. 

Sacti case of coucealmeut of arms must be 
decided on its own facts as to whether it falls 
under S. 19 or 20 of the ^rms Act; 1 S. Tj, R. 18 
Cr. (P.B.) and 8 P.R, Cr. 1915, FoU. 

For a conviction to fall under S. 20 there must 
be some special indicatiou of au intention, that 
the possession of the arms was being conc^led 

from a public servant or from a railway official. 

^ [P 263, O. 2] 

Mtihammad Rafi —for Appellant. 

Govt, Advocate —for the Crown. 
Judgment,—The appellant, Chet Smgb, 
has been convicted under ‘Section 
the Arms Act fdr being in unlawful 
possession of two revolvers and ten 
loaded cartridges in such a manner as to 
indicate an intention that his possession 
of them might not be known to ^ny 
public servant. He bas been sentenced 
to seven years* rigorous imprisonment 
tqgether with a fine of Rs. 500, and he 

has appealed. ■ ^ 

‘ The case on the merits was not 
seriously argued and it has been estab- 


lished beyond dispute that he had these 
articles in his possession. In fact, a trap 
was laid for him into which he foil. 
Karam Singh, lambardar, informed the 
])olice that the appellant was in the 
habit of selling revolvers and opium, and 
the Sub-Inspector of Police asked him to 
let him know'whenever he had any to 
sell. Accordingly the lambardar in ques* 
tian settled with the appellant that he 
would bring sOme persons to buy' reivol* 
vers from the appellant ^at a particular 
place and time. The appellant went to 
this place on horse-back, carrying in 
front of him a gunny bag in which were 
the revolvers and cartridges in question 
together’with 8-1/4 seers of Kabul opium.- 
He was seized as they were settling the 
price. There is not the slightest doubt 
that he had these two revolvers and. ten 
cartridges, and he was properly convicted 
and the question only remains as to 
whether the conviction should have been 
under Section 19 (f) or Section 20 of the 

Arms Act. . 

It was held by a Single Judge of 
Court in Ibrahim v. C^'own (1), that 

S. 20 of the Arms Act, applied only to 
cases where the imiJort or export of arms 
was attempted. This decision was based 
onCroxvn^r. Azu (2) onA Ahnad Hossezn 

T. Queen Empress (3). In Ahmad Hoosseirt 
V. Queen-Empress (3), however, what had 
happened was that tho iKdice searc 
the appellant’s house and found some 
arms in it. It was held that in a case 
such as that S. 20 did not apply. It 
was not held that that section only 
applied to the import and export of 
arms. Crown v. Azn (2} was similar 
case. There, when the accused's house 
was searched, certain fire-arms were 
found under a heap of straw, where they 
were concealed in order that visitor® 
should not see them. It was held that 
this was not a concealment with the 
intention specified in S. 20'.' The' follow¬ 
ing words might be quoted : 

The possession wasno donbt furtive, bnt it is 
not every act of furtive possession that is penal 
under the first paragraph of S. 20. The 
possession must be furtive as against public se^ 
vants, railway servants or public carriers, and 
such cases would generally occur where arms 
were being illicitly imported or trans¬ 
ported. It is probable that the accused 
cealed the firearms- in orde r that visitors to his 

(1) [19123 9 PR. 1912 Cr.=128 P.L.R. 1913= 
44 W. R. 1912 Cr. 

(2) [1906] !• S.L.R. 18 Cr. (P.B.). 

(8) CIOCO] 27 Cal. 692=4 C. W. N. 75a 


Chet Singh v. Emperor (Addison, J.) 


1926 Chet Singh v. Emperor (Addison, J.) 


Lahore 26? 


house should not see them and give inCormkticU 
against him, but such a ooncealnient would not 
fall under the first part of S. 20. There is 
no reason to suppose that the accused anticipated 
a search of his house by a public servant: and if 
he had, he would probably have buried the fire* 
arms. I, therefore, think that the arms were not 
concealed in such a manner as to indicate the in* ; 
tention stated in the first part of^section 20. 

These words do not mean that 
a conviction under S. 20 can only 
be obtained in cases of import or 
export of arms. What was said was that 
such convictions would generally occur 
where arms were illicitly imix)rted or 
transported, that is, taken from place to 
place, as it would usually be on such 
occasions that the person in possession 
of them would attempt to conceal thorn 
from a public servant or a railway 
employee, etc. 

In Khem Singh v. Crown (4). the view 
taken in Ibrahim v. Crown (l) was not 
followed, and it was held that each 
case of concealment of arms must be 
decided on its own facts; that is, as 


to whether it fell under S. 19 or 
20 of the Arms Act, and that the 
circumstances in that case showed that 
the concealment was made so that the 
possession of the weapons should not be 
known to the police, and the offence, 
therefore, fell under S. 20. Faqiria 
v. Emperor (5) is another case of this 
High Court where the concealment of a 
ohhavi was held to fall under S. 20 
of the Arms Act and the principle laid 
down in Khein Singh v. Crown (4) was 
again followed in SherAll v. Emperor (6). 
The head-note of Channan Smgh v. 
Crotvn (7) is to the effect that something 
more than an ordinary concealment 
should be established in order fco bring 
the illegal possession of arms within the 
meaning of S. 20 of the Arms Act. 
It also goes on to- add that S. 20 
applies only to cases where the import or 
export of arms is attempted. It would 
appear, ‘however, from the body of the 
judgment that it was not necessary for 
the decision of the case to add what is 
given in the second part of the head- 

note. . , . • 1 

In‘my judgment the general principle 

laid down in Khem Singh v. Crown (4), 
which was decided by a Division Bench 
of this Court, is co rrect, namely, that 

/•.I 1191618 P. B. Cr. 1915=70 P. E. R. 1916. 

(Is 119223 66 I. c. 995=23 Cr. E. J. 333 

lo) A. I.k 1923 Eah. 79. 

47) A. 1. B- 1925 lifth. 395. 


each oa^ of concealment of arms must be 
decided on its own facts as to whether iti 
falls under S. 19 or S, 20 of the] 
Arms Act. If, however, arms were merely^ 
concealed in a house, which, it could not 
be anticipated, the police would come 
and search, S. 20 would not apply. 
For a conviction to fall under S. 20 
there must be some special indication of 
an intention that the possession of the 
arms was being concealed from a public 
servant or from a railway official. For 
example, if ai*ms were carried hidden 
on a railway journey this special inten¬ 
tion might be easy to infer. The same 
would . be the case if arms were carried 
concealed through a city where numerous 
constables were posted or if 'they were 
carried past or through a police station. 
It would not be so eB.sy to infer this 
intention if the arms were carried con¬ 
cealed in the open country where it was 
not anticipated that any public servant 
would be met, though even in such cases 
it might be possible to arrive at a finding 
that the intention was to conceal them 
from the police. In fact the words 
already quoted from Crown v. Azit (2) 
and the principle laid down in Khem 
Singh v. Croren (4) give the correct 
method of discriminating as to what 
section the offence does fall under. 

In the case now before me it is obvious 
that it cannot be inferred that the ap> 
pellant was carrying the arms in question 
so as to conceal them from the police. 
He did not anticipate meeting the police. 
He was merely carrying them in a 
convenient manner to the place arranged 
for their sale He wrapped the 
opium, cartridges and two revolver^ in a 
gunny bag and carried them to that spot 
in front of him on his horse. It was 
scarcely possible for him to have carried 
them exposed. This case, therefore, 
clearly falls under S. 19 (f) of the Arras 
Act. 

I accordingly accept the appeal and 
alter, the conviction to one under 
S. 19 (f), Arms Act. As this is a case of 
trafficking in arms, I sentence the ap¬ 
pellant to the full sentence of three 
years’ rigorous imprisonment, together 
with a fine of Bs. 250, and in default of 
its payment, to three months’ further 
rigorous imprisonment. 

Conviction altered^ 
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Camphell and Daeip Sixgh, JJ. 

Sat Naraiti and another —Plaintiffs— 
-Appellants. 

V. 

Sri Kishen Dass and others —Defen* 
darits—Respondents. 

First Appeal No. 2173 of 191G, Deci' 
ded on 20th January 1926, against the 
decree of tlio Disb. J., Delhi, D/- 13bh 
April 1916. 

<a) Cxril P. C,, O. 22, P. *2 —Abatement I 71 res- 
2 )ec't of (j distinct portion of the whole property in¬ 
cluded In •iult does not entail ahatement as i'e- 
gards the whole property. 

Where in the coxir.*^ of the suit or appeal the 
plaintiffs lose their right to pursue their remedy 
in respect of a certain distinct portion of the 
•whole of the property included in the suit, by 
reason of abatement ou account of failure to 
bring the legal representative of the party repre¬ 
senting the portion of property on record, the 
whole suit or appeal does not abate. [P 266 C 1] 

(6) Practice — High Court lieference to 
Full Bench—Full Bench's Judgment Is In the 
■nature of an opinion only and ts not a judgment. 

Where the Full Bench is asked for a ruling on 
an ab.stract question of law to guide the Division 
Bench charged with the duty of deciding an ap¬ 
peal and the parties to the appeal, being interested 
in the same abstract question, are allowed to ap¬ 
peal and argue the question, there is no reiison to 
hold from that fact that, contrary to the ordinary 
practice of the Court, the app^l was before the 
Full Bench for the determination of any issue or 
ground of appeal peculiar to it. The judgment 
of the Full Bench is in the nature of an opinion 
intended for the guidance of the smaller Benches 
and one which would l)e biudiug on them if not 
subsequently reviewed and altered by a higher 
authority. [P 267 C 1] 

(c) Presidency Towns Insolvency Act. Ss. 
17 and 52 (2) (6 )—After the adjudication of the 
father forming joint family with /if? sohv. the 
Receiver ts vested with all the 2 >owcr that- father 
had before insolvency to dispose of the joint pro¬ 
perty to , pay off his untainted antccedetU 
debts. 

When at the commencement of his insolvency 
a father has the power to enforce by sale of the 
whole joint family estate the pious obligation of 
his sons to discharge out of their interest his then 
existing untainted antecedent debts, the capacity 
to exercise that power for the benefit of the in¬ 
solvent vests in the Receiver after adjudication, 
whatever may bo the technical effect of the ad¬ 
judication upon the coparcenary in its other 
aspects. The observation of their Lordships of 
the Privy Council in A. I. P. 1925 P. C. 18 that 
the words in S. 2 "disposing power” must be 
taken to mean .an absolute and unconditional 
power of disposal appears to have no connexion 
with the interpretation of S. 52 (2) (b). One 
cannot on the strength of that observation read 
the word “property*' in S. 62 (2) (b) as though it 
were “property ovefWhtJ^lr orthe profits of which 
the insolvent has an absolute and unconditional 


disposing power which he can exercise for his own 
benefit”. In the first place, however, S. 2 does 
not contain an exhaustive definition of the word 
property. Secondly the words in S. 2 are “any 
person” and not “the insolvent”. Thirdly, if so 
construed. S. 52 ( 2 ) (b) would become a mere re¬ 
dundant repetition of S. 52 (2) (a), since all pro¬ 
perty over which the insolvent has an absolute 
and unconditional disposing power which he may 
exercise for his own benefit is, by the definition in 
S. 2, included in the word “proTOrty” and so 
comes within the scope of S. 62 (2) (a). The in¬ 
solvency of a father neither takes away the pious 
obligation of the sons nor destroys the curious 
right possessed by the father to enforce it, and 
this being 50 , the exercise of that right by a re¬ 
ceiver in insolveucy (who is very far from being in 
the position of an ordinary stranger alienee) is in 
any way repugnant to the,principles of Hindu Ijaw. 
A, J, R. 1923 Mad. 55, 7iot Pel, on. [P 268 O 1, 23 

>5? (d) Hindu, Law — Partltio^i—Joint family 

of father and sons — Before partition provision 
7nust be made for debts by father and joint 
family. 

In the event of a partition sviit against a father 
by sons for division of the joint family property, 
provision must first be made for all debts due by 
the joint family, as such including debts duo by 
the father. ’ [P 269 C 1] 

Teh Chand and ^ool Chand —for Ap" 
pellants. 

Moti Sugar for C, Bevan Petfuant M, 
S, Bhayat, Sardka Ram and Shamair 
Chand —for Respondents. 

Judgment. —On the 5th April 1913, 
Rai Bahadur Sri Kisbna Das of 
Delhi mortgaged to the Bank of Upper 
India the immovable property detailed in 
list 1 on i)age 9 of the printed paper 
book. He acted both for hitoself and as 
guardian of his two sons Sat Narain and 
Sada Nath then minors. On 26th Sep* 
tember 1913 Sri Kishen Dass was adjudi* 
cated insolvent by the High Court of 
Bombay under the Presidency Towns In¬ 
solvency Act. 

On the 14th the Bank brought a suit at 
Delhi for realisation of the mortgage 
debt of Rs. 4,64,021"15-3 bo sale of the 
mortgage property. The defendants were 
Sri Kishen Dass, his sons and the Offioiah 
Assignee. On 2nd October 1914 the sons 
through a next friend suetl the Bank, the 
Official Assignee and their father for a 
declaration that their share in the mort¬ 
gaged property was one half and that the 
mortgage was not binding on them, and 
for an injunction to stop the sale of the 
proi)erty by the Official Assignee. 

On the 11th January 1915 the same 
minors brought a second suit for partition 
of- their share (described as one ‘ half) i® 
the whole of the joint family property, 
including the . mortgaged. . Tproperties, 
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igainst their father, the Official Assignee, 
the* Bank, and various purchasers of 
various items ot property from the 
Official Assignee. It is with this suit 
that we are directly concerned and our 
judgment will also dispose of the appeal 
in> the declaratory suit. 

.411 three suits were tried by the Dis¬ 
trict Judge, Delhi. Issues were framed in 
:ail three, but decision of the other two 
was i^ostponed for that of the partition 
suit. 

In the partition suit it was held tirstly 

• that the proiierty was ancestral or pur- 
ohased with the profits of the ancestral 
banking business and therefore copar¬ 
cenary and that the son’s share was as 
claimed, one half ; secondly, that the 

. adjudication order in insolvency against 
Sri Kishen did not operate to make the 
plaintiffs insolvents, but did operate to 
vest the disposing power of Sri Kishen 
Dass, as regards the coparcenary pro¬ 
perty, in the Official .4ssignee, and that 
the onus was on the plaintiff to avoid 
^transfers made by the Official .4ssignee for 
the purpose of discharging the liabilities 
>jqI the family firm by showing that 
the debts discharged were illegal and 
immoral ; thirdly, that the debts due to 
unsecured creditors specified in a schedule 
filed by Sri Kishen Dass in the Insol¬ 
vency Court, / amounting to Rs. 11,83,825 
were such for which the plaintiffs as 
Hindus sons could not escape liability ; 
ifourthly, that none of the purchases was 
invalid for want of consideration ; fifthly, 
•that there was nothing illegal about the 
sales by the Official Assignee of agricul- 
itural land ; and sixthly, on the 

• question whetlier the plaintiffs were 
bound by the mortgage debt to the 
Bank of Upper India, that the Bank 
iloans were taken for perfectly legiti¬ 
mate purposes and were employed in the 

• discharge of antecedent debts and that 
the plaintiffs could not escape the 
liability of discharging the debt. On 
these findings the suit was dismissed by 
•order dated the 13th April 1916, .4t the 
time that the suit was instituted the 
major portion, but not the whole of the 
joint family property, had been sold by 
the Ofiicial Assignee. 

On the same date, 13th April 1916, the 
.declaratory suit was dismissed as a 
necessary consequence of the judgment 

an the partition.suit. 

The Bank suit was disposed of on 17th 
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April 1916. There originally had been 
contention between the plaintiff Bank 
and the defendant .Official Assignee, 
and issues were struck on the disputed 
points. Later on the sons of Sri Kishen 
Dass came in with pleadings that the 
debts due by their father to the Bank 
were not for their benefit or for family 
necessity and were illegal and immoral, 
and that any decree passed should not ])e 
against the mortgaged property, but 
should 1)6 purely personal against 
Sri Kishen Dass. These pleas were 
traversed by the plaintiff's and after¬ 
wards the suit was susi>ended pending 
the decision in the partition suit. On 
the 24th April I9i6 the Official Assignee 
confessed judgment, and it was held 
that against the sons of Sri Kishen Dass 
the suit was res judicata on the finding 
in the partition suit that they were 
bound by the mortgage debt to the Bank. 
Judgment was given for the amount 
claimed with interest at 7 per cent, per 
annum up to the date of realization and 
costs “ against the estate of the insolvent 
in the hands of the Official Assignee, 
Bombay, ” the learned Judge observing 
that since the estate bad already been 
sold in the insolvency proceedings a 
sale decree would be meaningless. Sada 
Nand and Sat Narain, the sons of Sri- 
Kishen Dass, appealed against the decree 
to this Court but their appeal (No. 2172 
of 1916) had been dismissed in default. 

The same i)ersons have also appealed 
in the declaratox'y suit (.4ppeal No. 2171 
of 1916) and in the partition suit (Ap¬ 
peal No. 2173 of 1916) and our judgment 
deals with these two appeals, but for 
all practical purposes the declaratory 
appeal has inei-ged in the partition 
appeal and our findings will bo pro¬ 
nounced on the recoi’d of that case. 

It is admitted for the appellants that 
the decree against them in the mortgage 
suit is final, that they are bound by the 
mortgage, and that the debt to the Bank 
secured by the mortgage is neither illegal 
nor immoral. The main question for 
decision is the position in law of the 
Official Assignee in his dealings with 
the joint family property including 
the sons' share, the major portion of 
which property, as already stated, he has 
transferred by sale to various auction 
p'.irchasers. 

Before coming to direct discussion of 
this question we mast.. dispose .of the 
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individual case of one of these pur¬ 
chasers, Ghulam Mohyud-Din Khan, 
Respondent No. 12, to whom the Official 
Assignee sold for Rs 41,000-Ijot No. 19, 
in list 2, filed with the plaint (page 11 of 
the printed record) which specifies pro¬ 
perty in suit other than that mortgaged 
with the Bank. 

On the 4th October 1920 an applica¬ 
tion was presented by the plaintiffs 
stating that Ghulam Mohyud-Din was 
dead and praying that his legal represen¬ 
tatives be substituted for him on the 
record. The affidavit attached admitted 
that death had occurred moi’e than six 
months previously. The appplication 
was granted subject to all just exception. 

The legal representatives have now 
presented an affidavit that death took 
place on 20th March 1918, and this has 
not been contradicted. We hold that 
the appeal against Ghulam Mohy-ud-Din 
has abated and that the application of 
4th December 1920, if treated as one to 
set aside the abatement, should have 
been put in within 60 days of the 
abatement, which took place automati¬ 
cally six months after death, and that it 
is out of time. After hearing argument 
on the question of extension of time 
under S. 5 of the Limitation Act, we 
have decided that no good cause has been 
shown, and we reject the application. 
The representatives of Ghulam Mohy¬ 
ud-Din will have their costs of the 
proceedings. 

A preliminary objection by Mr. Bhagat 
for one of the respondents that this abate¬ 
ment necessitates the dismissal, of the 
whole appeal, we hold, to be without 
force. The inference sought to be drawn 
from cases whei’e suits for partial parti¬ 
tion have been dismissed are fallacious. 
Here the whole property was included 
in the suit, and all that has occuri’ed is 
that in the course of the suit the plain¬ 
tiffs have lost their right to pursue 
their remedy in respect of a certain 
distinct portion of that property. 

Yet another preliminary objection 
must be disposed of, which, however, is 
directly concerned with the main point 
of dispute. The sons of Kishen Dass 
were plaintiffs iu another suit in which 
they claimed to pre-empt certain house 
property as owners of a contiguous and 

dominant tenement. The defence was 

* 

that on their father’s insolvency their 
share of the joint family property vested 


in the Official Assignee and they ceased 
to be owners for purposes of the Punjab 
Pre-emption Act. The District Judge* 
decreed their claim, and on appeal by th& 
vendees to the High Court, the question 
was referred to a Full Bench, whether 
an order of adjudication against a father 
vests in the Official Assignee his sons’ 
interest in the joint family property. 
At the first hearing before the Full 
Bench an advocate representing the 
Bank in the present litigation made a 
request that the parties to it should be 
given an opportunity of being heard on 
the point referred since the decision 
would also affect these appeals. The 
Full Bench directed “that the hearing of 
the aforesaid appeals be expedited and 
that notices issue to the parties in¬ 
terested therein requiring them to appear 
and argue the question referred to the 
Full Bench. Accordingly counsel for 
the Bank appeared and was heard by the 
Full Bench. The judgment delivered is 
printed as Bihari Lai v. Sat Narain (l) 
and answered “ the question referred to 
the Full Bench in the affirmative ” and 
on the record of the present Appeal, 
No. 2173, w-as placed an order signed by 
two out of the three Judges who com¬ 
posed the Full Bench in the following 
terms : “See judgment in Civil Appeal 
No. 2134 of 1915, ” 

The pre-emption appeal was decided 
in accordance with the Full Bench 
judgment against the sons of Sri Kishen 
Dass and they appealed to his Majesty 
in Council. The appeal was accepted 
and their Lordships of the Judicial 
Committee held that it was not the 
intention of the Presidency Towns 
Insolvency Act that on the insolvency of 
a father the joint property of his family 
should at once vest . in the assignee. Wa 
shall return presently to their Lord- 
ships’ judgment which was delivered 
on 24th October 1924, and is published 
as Sat Narain v. Bihari Lai (2). What 
wo are concerned with immediately is a 
contention by the respondents before us 
that the order signed by the two Judges 
referred to above is a judgment dis¬ 
posing of this appeal in x>ai't which has 
not been appealed from to the Privy 
Council and decides finally so far as this 
Cou rt is concerned that the whole of the 

(1) A. I. R. 1923 Lah. 1 (P. B.) 
i (2) A. I. R. 1925 P. O. 18. 
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joint property including the son’s share, 
vested in the Oflicial Assignee, Bombay. 

Subsequently to the Full Bench deci* 
sion on 19th July 1922 the present ap¬ 
peals and Appeal No. 2172 came up for 
decision before another Bench of two 
Judges and an application was presented 
on behalf of the appellants for the 
taking of the fresh evidence on commis¬ 
sion, which was granted. The present 
contention was not raised upon that 
occasion, and in our opinion it is based 
upon a misconception of the function 
performed by the Full Bench. In 

another appeal the SMll Bench was 
asked for a ruling on an abstract ques* 
tion of law to guide the Division Bench 
charged with the duty of deciding that 
appeal. The parties to our appeal, being 
interested in the same abstract question, 
were allowed to appear and argue the ques* 
tion, but there is no reason to hold from 
that fact that, contrary to the ordinary 
practice of the Court, those appeals were 
before the Full Bench for the determina¬ 
tion af any issue or ground of appeal 
peculiar to them. The judgment of the 
E'en Bench was in the nature of an 
opinion intended for our guidance, as 
well as for that of the other Bench and 
one which would have been binding 
upon us, had it not subsequently been 
reviewed and altered by a higher autho¬ 
rity, in the other appeal. As matters 
have turned out, the decision of their 
Lordships of the 'Privy Council has 
superseded it as the authoritative pro¬ 
nouncement which we are to apply to 
the question of what vested in the 
Official Assignee on the adjudication of 
Sri Kishen Dass as an insolvent. We 
overrule the, objection that the Full 
Bench has passed orders actually decid¬ 
ing this part of the appeals before us. 

The Privy Council judgment is con¬ 
clusive in favour of the appellants that 
the adjudication order did not im¬ 
mediately vest in the Official Assignee by 
virtue of their father's insolvency their 
interest in the joint family pro* 
party. The case for the respondents now 
is that under S. 52 (2) (b) of the Pre¬ 
sidency Towns Insolvency Act the 
Official Assignee had the right to sell 
that interest for the purpose of paying 
debts which the appellants as Hindu 
sons were under a pious obligation to 

discharge. _ . 

We have nob permitted Mr. Tek 


Chand, the appellants’ learned advocate,, 
to argue that, in transacting the sales 
made by him, the Official Assignee did 
not purport to sell the whole i)roi)erty 
including the sons’ interest. This point 
was not taken in the membrandum of 
appeal, and it could and should have- 
have been taken if the appellants had 
intended to rely upon it. 

Under S. 17 of the Presidency Towns 
Insolvency Act when a person becomes 
insolvent his “ property wherever 
situate ” vests in the Official Assignee 
and becomes divisible among his credi¬ 
tors. The first part of S. 52 of the same 
Act states that the property of an in¬ 
solvent divisible among his creditors is 
referred to in the Act as the property 
of the insolvent and specifies certain 
exemptions. S. 52 (S) runs as follows : 

Subject as aforesaid, the property of the iusol^ 
vent shall comprise the followiug particulars 
uamely ; 

(a) All such property as may belong to or be 
vested in the insolvent at the commencement of 
the insolvency, or may be acquired by or devolve 
on him before his discharge ; 

(b) the capacity to exercise and tq take . pro* 
ce^ings for exercising all such powers in resect 
of or over property as might have been exercised 
by the insolvent for his own benefit at the 
commencement of his insolvency or before his 
discharge. 

Section 2 is the definition section of 
the Act and regarding the word pro¬ 
perty ” it says : 

2. " In this Act, unless there is anything 
repugnant in the subject or context, 

(e) property ” includes property over which 
or the profits of which any person has a disposing 
power which ho may exercise for his own benefit. 

The Full Bench judgment in Bihari 
Lai V. Sat Narain (l) held that in conse¬ 
quence of this definition the power of a 
Hindu father to sell joint property and 
utilize the proceeds for the payment 
of his debts converted the whole joint 
property on his insolvency into pro¬ 
perty of the insolvent within the, 
meaning of S. 17 of the Act, Their' 
Lordships of the Judicial Committee said 
in effect : 

l^oi there is something in the subject and 
context repugnant to this interpretation, The- 
father’s power to dispose of the joint property is- 
not absolute, but conditional on his^ having debts 
liable to be satisfied out of the joint property,, 
and S. 2 seems to contemplate an absolute and 
unconditional power of disposal. It is difficult to 
reconcile the provisions of S. 62 (2) (b) with the 
proposition that the property itself vests in the 

assignee. 

This is as far as their decision 
went. The question before them was- 
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^.vhebher, for purposes of pre-emption, 
-a son ceases to be an owner ’* of joint 
family property immediately on his 
father becoming insolvent, and they 
answered it in the negative ; they did 
not require to and did not examine the 
scope of S. 52 (2) (b). In regard to it 
they made, in passing, tw’O pther observa¬ 
tions, in addition to the one refenred to 
above : firstly that the power to obtain a 
partition of the joint family property was 
a i)ower which the Official Assignee might 
have exercised under S. 52 (2) (b) ; and 
secondly, the following at the cnnolusion 
of their judgment : 

It may be that uuder the provisions of S. 52. 
or in some other way, that property (i, e. £he joint 
family property) may ^in a proper case be made 
available for payment of the father’s just debts ; 
but it is quite a different thing to say that by 
virtue of his insolvency alone it vests in the 
assignee and no such provision should be read 
into the Act. 

Their Lordships also stated in their 
judgment that the question before them 
was to bo decided on the wording of the 
Presidency Towns Insolvency Act, and on 
that Act 'alone. Applying this method 
. we hold on what we conceive to be the 
plain terms of S. 17 and S. 52 (2) (b) that 
when, at the commencement of his insol¬ 
vency, a father has the power to enforce 
by sale of the whole joint family estate 
the pious obligation of his sons to dis¬ 
charge out of their interest his then 
existing untainted antecedent debts, the 
capacity to exercise that power for the 
benefit of the insolvent vests in the 
Receiver after adjudication, whatever 
may be the technical effect of the adjudi¬ 
cation upon the coparcenary in its other 
aspects. 

The observation of their Lordshij^s of 
the Privy Council that the words in S. 2, 

disposing power,” must be taken to 
mean an absolute and unconditional 
power of disposal appears to us to have 
no connexion with the interpretation of 
S. 52 (2) (b). We have been asked on the 
strength of that observa,tion to read the 
iword “ property ” in S. 52(2) (b) as 
though it were property over which or 
the profits of which the insolvent has an 
absolute and unconditional disposing 
power which he can exercise for his own 
benefit.’* In the first place, however, 
S. 2 does nob contain an exhaustive defi- 
mition of the word “property.** Secondly, 
the words in S. 2 are “ any person *' and 
■nob “ the in^lvent.” Thirdly, if so con^ 


sbrued, S. 52 (2) (b) would become a mere 
redundant repetition of S. 52 (2) (a), since 
all iH'operty over which the insolvent has 
an absolute and unconditional disposing 
power which be may exercise for his own 
benefit is, by the definition in S. 2 inclu¬ 
ded in the word “ property ” and so 
comes within the scope of S. 52 (2) (a). 
The insolvency of a father neither takes 
away the pious obligation of the sons nor 
destroys the curious right possessed by 
the father to enforce it and, this being so, 
we cannot see that the exercise of that 
right by a Receiver in insolvency (who is 
very far from being in the position of 
an ordinary stranger alienee) is in any 
way repugnant to the principles of Hindu 
Law. The present litigation is an example 
of what the sons can do if they wish to 
contest the exercise of the power on the 
ground that the debts are fictitious or 
immoral. 

We are suijporteci in this conclusion 
by the decision of the Madras High 
Court • in Official Assignee of Madras v. 
Ramckandra (3), which was expressly 
re-affirmed by a Full Bench in I, Tj. R, 
47 Mad* 81 that the Official assignee 
under the Presidency Towns Insolvency 
Act, although the interest of the sons 
does not vest him by reason of the ad¬ 
judication of the father, yet he, standing 
in the shoes of the insolvent, can 
alienate the minor sons’ interest in the 
joint property for the purpose of paying 
the insolvent’s debts unless they were 
incurred for an illegal or immoral pur¬ 
pose, the presumption being that they 
were not, and that he is entitled to all 
the rights of the insolvent father, exclu¬ 
ding such as are in their nature i)ersonal 
to a member of the family as such but 
including the right to possession of the 
family property. The same view was 
taken by the Allahabad High Court in 
Bawan Das v. O. M. Chiene (4) and Sita 
Ram V. Belli Prasad (o) under the Pro¬ 
vincial Insolvency Act, where the defi¬ 
nition of “ property ” in S. 2'’is the same 
as in S. 2 of the Presidency Towns In¬ 
solvency Act, and where there is no 
subsequent provision corresponding with 
S. 52 (2) (b) of the Presidency Towns 
Insolvency Act. The latter ruling also 
followed the former in accepting as a 
rule of Hindu Law anoth er proposition 

(3) A. 1. R. 1933 Mad. 55. 

U) A. I. R. 1922 All. 79. 

(6) A. I. R, 1925 AIL 221. 
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which is-matorial to the jiresent oase, 
namely that» in the event of a partition 
suit against a father by sons for division 
of the joint family property, provision 
must first be made for all debts dne by the 
joint family, as snoh, including debts due 
iby the father. This rule is enunciated 
in other text’books besides Trevelyan’s 
Hindu Law to which the leai'ned Allaha* 
bad Judges referred. An argument has 
been addressed to us that the rule stated 
is not in fact sup])orted (so far as the 
Mitakshara school is concerned) by any 
of the authorities cited by Mayne, Tre¬ 
velyan, Mulla, or Gour. The doctrine, 
however, is firmly established in the 
words used by their Loi'dshij^ of the 
Privy Council in Brij Narain v. Mangala 
Prasad (6) 

that debt 'has been contmcted by the father, 
and the pious obligation iucumbent on the son 
to see the lather’s debts paid prevents him from 
asserting 'that the family estate, so i far as his 
interest is conoerned. is not liable to purge that 
debt. 

It seems to us necessarily and 
obviously to follow that a Hindu father, 
with the fear before him of impri¬ 
sonment for debt in this world, or of 
punishment in the next world, is entitled 
to plead in resistance to a partition suit 
by his son that his own share of the pro¬ 
perty after partition and his ownsepai’ate 
property are not safficient to satisfy 
his antecedent debts. The Allahabad 
Court has gone so far as to hold in Sita 
Ram V. Beni Prasad (5), that when 
during insolvency proceedings against a 
father the sons obtain a partition, the 
Beceiver can step in at partition and take 
the property allotted to the sons for pay¬ 
ment of the father’s debts. 

These Madras and Allahabad decisions 
are, no doubt, based largely on the ap¬ 
proval of Mr. Justice Latham’s ruling in 
Fakir Chand v. M. Hurrnkchand (7), 
which was noticed by their Lordships in 
Sat Narain v, Bihari Lai (2) and was 
held not to be a guide for determination 
of the question before them because that 
oase was decided under a different statute. 
But their Lordships nowhere say that 
the rule deduced by Mr. Justice Latham 
from S. 7 of the Indian Insolvency Act 
11 and 12 Vic. 21, namely, that a vesting 
order vests in the Official Assignee a 
father’s right to dispose of his sons’ inter¬ 
est for payment of his own just debts, 

16) A. I. R. 1924 P. C. 60. 

(7) [1888] 7 Bom. 438. 


does not harmonise with S. 52 of the 
Presidency Towns Iiisolvency Act. 

I-t remains to apply ‘these our findings 
to the facts of this ai>pQal. Leaving out 
of consideration the property sold to 
Ghulam Mohi-ud-Din in regard to which 
the appeal has abated, the joint family 
property is valued by the plaintifi’s-ap- 
pellantsat Rs. 4,24,321. This includes- 
the property mortgaged to the Bank, 
valued at Rs.*3,76,902. Of the mortgaced 
property a diwankhana and mahal sarai 
at Delhi valued at Rs. 40,000 and 100 
shares of the General Cloth Mills, Delhi, 

valued at Rs. 6,500 have not been sold. 
The unmortgaged property has been sold 
before suit (a temporary injunction in the 
declaratory suit dated 7th November 1914 
prevented any sales after suit) except 
certain subjects at Parrukhabad valued 
at Rs. 9,000 (vide i>p. 9-13 and 55-57 of 
the printed record. 

The debt due to tlie Bank and for the 
payment of which by final decree the- 
plaintiffs-appellants have been held to 
be liable is Rs. 4,64,021-15-8, and interest 
at 7 i^er cent, per annum is still running 
on the unpaid portion. Including the sale 
price of Rs. 41,000 paid by Ghulam 
Mohi-ud-Din the Bank has realized 
Rs. 3,11,900. 

As regards other unsecured debts 
schedule shownng a total of these as 
Rs. 11,83,825 was admitted on evidence 
by the trial Court but is not on the prin¬ 
ted record. The plaintiffs were called 
upon to admit these (p, 116 of the prin¬ 
ted record) and in reply did not deny 
their existence but pleaded that all were 
illegal or immoral by reason of their 
having beenincurred-ingambling in silver, 
cotton and wheat at Bombay and in rash 
speculative ventures theatres, \vrestling 
matches, seats for processions and popu¬ 
lar amusements at the 1911 Delhi 
Durbar. On the 4th issue the plaintiffs- 
appellants led evidence regarding some of 
the Bombay dealings but failed to con¬ 
nect them with any particular entries on 
the schedule, and also, regarding some 
of the Durbar enterprises, even if added 
to the losses on the Bombay transactions, 
did not amount to one-third of the 
scheduled liabilities (including apparently 
the Bank debt), and further ; that al¬ 
though there was evidence that the 
Bombay branch of the family firm en¬ 
gaged in gambling transactions these wm'c 
not shown to have been paid for or to 
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have occasionecl the bankruptcy or to 
have been forbidden by law, and 
^b) that the Durbar losses had been 
exaggerated and were duo neither to 
immoral nor to illegal transactions. 

It is clear that since the sale pro* 
coeds wore less than the amount 
-due to the Bank the appellants can 
have no relief in respect of the pro¬ 
perties sold. They were unquestionably 
liable for the Bank’s debt, and we have 
held that the Official Assignee was 
by law entitled to sell their interest 
in the joint property in order to satisfy 
their father’s just antecedent debts. 
Their share in the unsold property, how* 
<ever, has not vested in the Official 
Beceiver, and it is conceded that they are 
-entitled to ask for a decree for partition 
of this, subject to provision being made 
tor the payment of their father’s debts 
which were not incurred for illegal or 
immoral purposes. Ground of Appeal No. 
18 of Appeal No. 2173 attacks the taxa¬ 
tion of costs in the lower Court, and on 
this we hold that the appellants must 
succeed against all the respondents. The 
lower Court’s judgment ordered that 
-costs be allowed first to the purchasers 
•of property and the balance to the Offi¬ 
cial Assignee. When the deci’ee was 
drawn up each purchaser respondent was 
.ullowed a se^^arate counsel’s fee calculated 
Apparently on the value of either the 
whole or half of the property sold to 
him, and the Official Assignee was given 
a fee on the value of the unsold property. 
'The total counsel’s fees payable by the 
plaintiffs by this process amounted to 
Bs. 4,995. In our judgment this was not 
a case to which the rule allowing sepa* 
rate fees to defendants setting up separate 
distinct defences should have been ap* 
l)lied. 

We accept Appeal No. 2173 against all 
the respondents to the extent of ordering 
that the pleader’s fee of the respondents 
in the decree of the lower Court shall be 
a single one calculated on Rs. 2,48,528-4-3 
in accordance with Buie 3, page 82, Rules 
Aind Orders of the Chief Court, Volume 
HI, and that this fee shall be divided 
proportionately among the defendants 
according to half the value of their pur* 
<ibase 3 and (in the case of the Official 
Assignee) half the stated value of the un¬ 
sold property. The several respondents 
Are not entitled to have the division made 
'without reference to the share of Gbnlam 
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Mohi-ud-Din. He must be included in the 
calculation, but actually the amount of 
pleader’s fee allowed by the Court will 
not be reduced in his case. 

In other respects we dismiss Appeal 
No. 2173 against Respondents 4 to 11 who 
are purchasers of property from the Offi¬ 
cial Assignee and the costs of those who 
have appeared before us, namely, the 
assignees from Janki Das (No. 4) and Prag 
Das'Mangal Sen (No. 8) will be paid by 
the a])pellants. As against Sx*i Kisben Dass 
the Official Assignee and the Bank of 
Upper India, which remains interested 
in the unsold i^roperty, wo accept the 
appeal both in regard to costs as stated 
above and also to the extent of giving the 
Xxlaintiffs appellants a preliminary decree 
declaring their share in the unsold pro¬ 
perties No. 1 on iiage 9 ; No. 18 on page 
11, and Nos. 5 toll on page 12 of the 
printed record (to be described in full in 
the deeree) to be one-half : and directing 
that division shall only be .made after 
provision for the satisfaction of the re¬ 
mainder of the debt due to the Bank and 
of such other antecedent debts of Rai 
Bahadur Sri Kishen Dass, as the plaintiffs 
fail to show are immoral or illegal. Since 
the Bank has virtually succeeded, the 
appellants will pay its costs of this 
appeal and since the appellants have been 
unsuccessful in respect of the property 
sold and their success against the Official 
Assignee is to all appearances a barren 
one, we allow them no costs against the 
absent respondents. 

The appeal in the declaratory suit 
(No. 2171) must be dismissed and is dis¬ 
missed with costs. It related exclusively 
to the property mortgaged to the Bank 
and the plaintiffs-appellants can get no 
relief by declaration in respect of it. What 
relief they were entitled to regarding the 
unsold property has been decreed to them 
in the other appeal. 
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Ghtjlam Jannat V. Emperor (Shadi Lai, C. J.) 
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Shadi Lad, G. J., and Zapar Ali, J. 

/j-hxdavt, Jannai —Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 604 of 1925, De- 
eided on 10th December 1925, from the 
order of the S.*J., Multan, D/- 29bh 
April 1925. 

(a) Crtminal P. C., S. 350— Statement before 
one eotnmittlixg Magistrate is admissible in 
Sessions Court though ca^ was committed by his 
successor. 

Where the Magistrate, who recorded the state¬ 
ment of the accused, was transferred, and the 
-case was eventually committed to the Court of 
Sessions by his successor. 

Held ; that the statement was admissible in 
evidence under S. 287, in view of S. 350 of the 
Code. [P271C2] 

(b) Criminal P. C., S. 401— Young girl married 
to boy of 13 and giving birth to Illegitimate child 
•^Chlld murdered—Girl sentenced to transporta- 

—Case Is fit for remission of sentence. 

Where a young girl of 18 years was married to 
•a boy 13 years old, and she contracted an inti¬ 
macy with one S and becapne pregnant, and when 
-she suddenly gave birth to an illegitimate child, 
«he strangled it owing to her anxiety to conceal 
lier shame. 

Held : that she was rightly convicted of murder 
:and seutanced to transportation for life, but that 
dt was a fit case in which, in view of the mitigat¬ 
ing circumstances, the Local Government should 
exercise the powers vested in it by S. 401 and 
402. CP 271 O 2] 

Abdul Bazuk —for Appellant. 

Abdul Bashid—tor the Crown. 

Shadi Lai, C. J.— On the morning 
ot the 3rd February 1925, the corpse of a 
uewlyborn child with a strip of cloth 
'tied round its neck was found in the 
bath'room of a mosque called Pir Gauhar 
Sultan Masjid, situate outside the Delhi 
Oate of the Multan City. The Civil 
Surgeon who conducted the post mortem 
examination, deposes that the child had 
been born alive and that death was due 
to asphyxia caused by strangulation. 
The Sessions Judge of Multan has con* 
-victed the appellant, Mb. Ghulam Jannat, 
•of the murder of the child, and has 
■sentenced her under S. 302, Indian Penal 
‘Code, to transportation for life. , 

Now, the evidence of Miss Shaw, who 
tmedically examined Mb. Ghulam Jannat, 
leaves no doubt that the latter had 
Teoenfcly given birth to a child ; but the 
question for determination is whether 
she committed the murder. Mt, Gbplam 
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Jannat lives in a small hamlet about 3 or 
4 miles from the town of Multan, and 
there is ample evidence on che record 
that, on the afternoon of the 2nd of 
February 1925, the day before the date 
of the discovery of the corpse in the bath¬ 
room, she came to Multan accompanied 
by her mother Mt. Aishan ; and that she 
was seen going towards the mosque. 
There is also reliable evidence to the 
effect that on the 8th February tlie 
prisoner produced from a trunk inside her 
house a chaddar from one edge of which 
a small strip had been torn off and the 
strip of cloth found tied round the neck 
of the child exactly fits that chaddar. 
Moreover, in the statement made by her 
on the 11th February 1925, before the 
committing Magistrate, she admitted 
that she had given birth to, a child in 
the bath-room of the mosque, and that, 
after tearing off a strip of cloth from her 
chaddar she had tied it round the neck 
of the child in order to stop its cries and 
thereby to prevent the discovery of the 
birth. It appears that the Magistrate, 
who recorded the statement, was subse¬ 
quently transferred ; and that the case 
was eventually committed to the Court 
of Session by his successor. In view, 
however, of S. 350, Criminal Procedure 
Code, we consider that the statement 
recorded on the 11th February has been 
rightly admitted in evidence under S. 287, 
Criminal Procedure Code : vide Sessions 
Judge of Mangalore v. Malinga (l). 

It appears that Mb. Ghulam Jannat, 
who is a young girl of 18 years of age, is} 
married to a boy who is only about! 
13 years old ; and that she contracted anj 
intimacy with one Shahu and became! 
pregnant. There can be little doubt that.t 
when she suddenly gave birth to an 
illegitimate child in the town of Multan 
she was anxious to conceal her shame, 
and she accordingly tied a strip of cloth 
round the neck of the child and strangled 
it. 

The confession made by the prisoner 
before the committing Magistrate, corro¬ 
borated as it is by the circumstantial 
evidence described above, leaves no doubt 
that she killed the child. She has, there* 
fore, been rightly convicted of murder, 
and transportation for life is the 
minimum punishment prescribed by law 
for the offence of murder. We 

1) £1908] 81 Mad. 40. 
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accordingly confirm tbe conviction and 
dismiss the appeal. 

While we are unable to reduce the 
sentence inflicted by the Sessions Judge 
we consider that this is a tit case in 
which, in view of the mitigating cir¬ 
cumstances the Local Government should 
exercise the powers vested in it by Ss. 401 
and S. 402, Criminal Procedure Lode. 
We accordingly direct that the proceed¬ 
ings be forwarded to the Local Govern 
ment with a copy of our judgment and 
our recommendation that the sentence of 
transportation for life may be commuted 
to one of rigorous imprisonment for three 


years. 


Appeal dismissed. 
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CAMPBF.IiTi, J. 

Alia —^Accused—Petitioner. 


notes having be^n prp.yed Jt' was ^for him 
to explain where ho got them, and that 
since Alia was in possession of the notes 
a few months after the theft the legal 
presumption is that be is either the thief 
or a receiver of stolen property. 

I cannot agree with this proxiosibion. 
All the learned counsel, who represents 
the Grown, can say in support of the 
conviction is to refer to the first illustra" 
tion under S. 114, Indian Evidence Act. 
This illustration deals with the case oi a 
man in possession of stolen goods soon after 
the theft. The petitioner is not proved 
to have been in possession of these note^i 
soon after they were stolen. He was also 
in possession of them many miles frorp 
Lahore, where they were stolen, and nq 
connexion between the petitioner andj 
Lahore, or any person likely to havej 
stolen the notes at Lahore has beeri, 
proved. I suspect that the learned 
Sessions Judge has been influenced by the 
fact tliat the petitioner is a member of a 
criminal tribe which fact in this parti* 


V. 

Emperot —Opixjsito Party. 

Criminal Revision 1st). 643 of 1924, 
Decided on 5th July 1924, against an 
order of the Addl. S.'J., Lahore, D/" 12th 
January 1924. 

Evide^i^e Act, S. 114, Hl^ {l)—Ko presuviptton 
arises tvheti accused is /(niud possessed of stolen 
pTop&rty s^cTCtl onojttlis theft (vtid stvcml 

miles away from ilie place of occurrence. 

Where the accused was found possessed of 
stolen goods several mouths after the theft .ana 
at a place several miles away from the^ place of 
occurrence no presumption that lie is ^ either the 
thief or a receiver of stolen property arises and the 
onus is nob -on the accused to explain how he got 
the propeirt>y and the prosecution cannot succeed 
by proving the defence to be false. [P 272 C 2] 

Tai‘ud‘din —for Petitioner. 

Ahmad Hassati —for the Crown. 

Judgment. — This judgment will dis¬ 
pose of Criminal Revisions Kos. 643 and 
644 of 1924, The petitioner, has been 
convicted of two offences under S. 412, 


culav connexion is irrelevant. 

' According to the prosecution evidence 
tbe transfer of the notes by petitioner to- 
Sardha Ram was done perfectly openly 
and the learned Sessions Judge appears 
to have accepted statements that the 
petitioner is a well-to-do man. It is true 
that his defence has been throughout that 
he was never in possession of the notes, 
but the prosecution was not entitled to 
succeed merely by proving this defence to- 
be false. In short no presumption was 
justifled from the fact of possession .that 
the petitioner knew or had reason to 
believe the notes to be stolen and ad~ 
mittedly thei*e is no evidence direct or 
indirect of any such guilty knowledge. 
The convictions must, therefore, be set 
aside. I accept both petitions and acquit 
the petitioner who will be released from 

Conviction set aside. 


Indian Penal Code, and the findings of 
the learned Sessions Judge are as follows: 

On the night of the 26th April 1922 a 
number of currency notes were stolen 
from the house of Nawab SaduUah ,Klian C»urt 

at Lahore. One oi these notes was sold 1 , • i 

in the Karnal District by Alia, petitioner Jamry ii & * astirnlr 

to one; Sardha Bam in the following ■ Sr.nc/ar.' 

August and three in the ensuing month of 6 • 

September. The learned Sessions Judge » • . . m 

has held that possession by Alia 9f the . . _ . 1. . . . . c»i - . c. : 
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Sham Devi v. Ram Nath 
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Mautineau and Moti Sagan, JJ. 

Mt, Sham Devi — Defendant — Appel¬ 
lant. 



Mam Nath —Plaintiff—Respondent. 

First Appeal No. 1256 of 19^1, Decided 
on 7th April 1924, from a decree of the 
First Class Sub-J., Lahore, D/- 9th May 
1921. 

Hindu Law — Religious endowment — In 0^^ 
obseyice of contrary usage or proof, that tlie ord'-' 
nary devolution Js opposed to the object of trusty 
the manageynent devolves accordUig to orainary 
rules and the Shebait canyiot nominate a siiccessor 
by wllL 

Unless it is shown that the devolution of trusts 
according to the ordinary rales of iiiheritauce is 
inconsistent with, or opposed to, the purposes the 
founder had in view in creating the trust or that 
a different custom or usage prevails in the institu* 
tion, the management of the endowed property 
passes according to the ordinary rules of inheri¬ 
tance and the manager or the shebait has no 
power to nominate his successor by Will: 35 Cal. 
2*26 and A. I. R. 1922 All. 285, Foil. 6 Bom. 298 
Dist. CP. 274, C. 2] 

Jagan Nath Aggarwal and Sagan, Nath 
Bhandari —for Appellant. 

Sheo Narain and Kiimoar Narain —for 
Respondent. 

Judgment. —This is an appeal from a 
decision of Pandit^ Omkar Nath Zutshi, 
Subordinate Judge of Lahore, dated the 
29th Miy 1921, awarding plaintiff a 
decree for possession of certain houses 
and shops in the city of Lahore. The 
property is admittedly debutter and be¬ 
longed originally to one Radha Kishan 
who dedicated it to religious purposes by 
a deed of endowment dated the lOth 
Phagan, Sambat 1899 (corresponding to 
24th February 1843). One Behari Lai 
was appointed manager of the endowo:! 
property, and he was succeeded in the 
management thereof by his son Balak 
Ram. Balak Ram has now died and the 
plaintiff Ram Nath, who claims to be his 
adopted son, has brought this suit for 
possession, alleging that as an adopted son 
he is also entitled to succeed to the 
management by the ordinary rule of in¬ 
heritance. The defendant, Mt. Sham 
Devi, professes to be the widow of the 
deceased and claims to.be in possession 
under a Will alleged to have been execu¬ 
ted in her favour on the 16th April 1917. 
The validity and due execution of the 
Will are denied by the plaintiff, and it is 
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also denied tliat the defendant was law¬ 
fully married to the plaintiff’s adopted 
father Balak Ram. A further contention 
is raised to the effect that, even if the 
Will was duly executed, the deceased 
under the law had no power to make a 
testamentary disposition of the manage¬ 
ment of the endowed property and that 
the Will was, therefore, wholly inopera¬ 
tive. The only relevant issues in the 
case with which we are now concerned 
are the following: 

(1) Was plaintiff’ validly adopted ))y 
the deceased Balak Ram ? 

(2) Did Balak Ram make a valid Will 
in favour of the defendant and did he 
possees any power under law to make such 
a Will ? 

(3) Was defendant lawfully married to 
Balak Ram and was she entitled to 
succeed to the management of the endow¬ 
ed property independently of the Will ? 

The Subordinate Judge found in favour 
of the plaintiff on all these issues and 
decreed the suit. 

It is clearly proved by the evidence 
that the plaintiff had been validly adopted 
by the deceased Balak Ram, and in fact 
the finding of the learned Judge of the 
Court below on this point has not been 
seriously contested by the defendant in 
this appeal. The adoption is supported 
not only by the oral testimony of the 
witnesses produced on behalf of the plain¬ 
tiff bub also by the admissions made from 
time to time by the deceased Balak Ram 
himself. We must accordingly hold that 
the adoption has been fully established 
and that there is no force in the first two 
grounds of appeal. 

The question relating to the due exeep- 
tion of the Will also does not admit of 
any doubt whatever. The execution is 
proved by large number of witnesses 
whom there is no reason^to disbelieve, and 
there can be no doubt that the deceased 
was in a free disposing state of mind 
when the document is alleged to have 
been executed. The finding of the learn¬ 
ed Subordinate Judge on this point is that 
the Will was executed under undue 
influence and that the defendant was 
exercising dominating influence over Balak 
Ram’s mind which prevented his bringing 
an unbiassed and free mind to the disposal 
of his property. This finding, in our opin¬ 
ion, is wholly unsupported by any evi¬ 
dence and cannot, therefore, be accepted. 
The onus of proving undue influence was 
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clearly upon the plaintiff and he has 
wholly failed to discharge it. We must, 
therefore, hold that due execution of the 
Will has been clearly proved, and that the 
Will is not bad l)y reason of any undue 
influence having been exercised over the 
deceased. 

The next question for consideration is 
whether the defendant was lawfully 
married to the deceased. The decision of 
this question appears to us to be wholly 
unnecessary as, in our opinion, the deci¬ 
sion of the case turns really upon the 
determination of the question as to 
whether in law the deceased had or 
had not the power to make a testamentary 
disposition of the management of the 
endowed property. 

It is contended by Mr. Jagan Nath for 
the appellant that the onus of proving 
that the plaintiff, as an adopted son, was 
entitled to succeed to the management to 
the exclusion of defendant was upon the 
former and that he had wholly failed to 
discharge it. He further argues that in 
the absence of any provision in the deed 
of endowment as to the succession, and in 
the absence of any evidence on the record 
of any custom or usage in this institution 
regulating the devolution of the office of 
shebait, the defendant was entitled to 
remain in possession, and that the plain¬ 
tiff’s suit should have been dismissed. 
Pandit Sheo Narain, on the other hand 
contends that the onus was upon the 
defendant and that as she had produced 
no evidence in support of any custom 
regulating the mode of succession the 
plaintiff’s suit has been rightly decreed. 
"SVe have carefully considered this matter 
and have consulted the various authori¬ 
ties cited by the learned counsel in 
support of their respective contentions 
and the conclusion which we have arrived 
at is that the plaintiff’s contention is 
right and that the defendant’s appeal 
must fail. The rule of law relating to 
the devolution of trusts in such cases is 
thus stated by Mayne in para. 439 of his 
well-known treatise of Hindu Law and 
Usage :— 

The devolution o£ the trust, xipon the dcixth or 
default of each trustee, depends upon the terms 
‘upon xvhich it was created* or the usage of each 
particxilar institution, where no express trust- 
ideed exists. Where nothing is said in the grant 
as to the succession, the right of management 
Ipasses bv inhcritauce to the natural heirs of donee, 
iaccording to the rule that a grant without Words 
iof lioiitatiou convoys an estate of inheritance 
unless snch dovolutioxn is inconsistent with, or 
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opposed to, the purpose the founder had in view 
in creatitg the trusts.*’ 

This rule is in complete harmony with 
the principles of equity, justice and good 
conscience and appears to r;s to 1>0 the 
correct rule which ought to be followed in 
cases of the present nature. The rule is 
not unsupported by authority. In the 
case of Rajeshwar Mullick v. Gopeskwar 
Mullick (l) it was ruled that shebait is a 
manager or quasi trustee for the benefit 
of the idol and has, therefore, no power bo 
alienate the hereditary office of shebait- 
ship by Will. The High Court of Allaha¬ 
bad has taken much the same view as the 
Calcutta High Court: Goswami Picraii 
Dalji V. Ras Behari haX (j). The case of 
Ma7icha7’an v. Pranskankai- (3). on which 
reliance has been placed by the learned 
vakil for the appellant, is clearly distin¬ 
guishable. It has not been shown in the 
present case that the devolution of trust 
according to the ordinary rules of inheri¬ 
tance is inconsistent with, or opposed to, 
the purpose the founder had in view in 
creating the trust or that a different 
custom or usage prevailed in this institu¬ 
tion. Indeed it is admitted that on the 
death of Behari Lai, the .first incumbent, 
bis son, Balak Bam, succeeded to the 
management of the trust. It would thus 
appear that the ordinary rule of inheri¬ 
tance prevailed in this institution, it 
having been recognized without any 
challenge or objection for a very long 
period. We, therefore, agree with the 
learned Subordinate Judge in holding 
that Balak Bam was incompetent to 
nominate a successor by Will to the 
managei*ship of the i)roi)erfcy in suit, and 
that the document relied on by the 
defendant, even if she was lawfully 
married to the deceased was invalid. 

The result is that the appeal fails and 
is dismissed with costs. 

Appeal (llsmi-ised. 


(1) Cl90'i] 35 Cal. 22C = t2 C. W. N'. 323-7 C, 
Ii. J. 315. 

(2) A. I. R. 1923 All. 28.5. 

(3) [ISSn 6 Bom. 298. 
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BuOATiWAV, J- 

Dhatjat SifUfh and anothet —Defendants 
—Appellants. 

V. 

lUathra and —Res* 

ixjndents. 

Second Appeal No. 1618 of 1925, 
Decided on 7tb January 1926, from a 
decree of the Dist. J., Gurdaspur, D/- 
lird April 1925. 

Specific Belief Act, S. 42 —Cause of action. 

Where evidence is being created which would 
jvilect the plaintiff’s rights at a subsequent date 
he has a right to sue under S 42. 38 Mad. 1162 
Appr. [P. 275, O. 21 

Mehr Chand Mahajan —for Ap^^ellants, 

Fakir Chand —for Respondents. 

Judgment. —The house in dispute 
In the litigation giving rise to this 
second appeal originally belonged to 
one Jiwan. Jiwaii died some 40 years 
.ago leaving him surviving a widow, Mt. 
Naraini but no issue. Mt. Naraini con¬ 
tinued to live in that house with a man 
named Bhagab Singh. Mathra and 
others, reversioners of Jiwan, on the 
31sb October 1921, instituted a suit 
against Mt. Naraini and Bhagat Singh, 
alleging that Bhagat Singh was making 
alterations in the house in such a 
manner as led the plaintid’s to think 
4:hat Mt. Naraini had gifted the house 
io him, and asking for a declaration 
that the alterations so made and the 
expenses so incurred would nob affect 
their reversionary rights. Naraini and 
Bhagat Singh both contested the suit 
vigorously alleging, inter alia, that they 
were husband and wife and that the 
suit was barred by limitatiou. The 
Courts below, after a consideration of 
the evidence led, came to the conclusion 
that while the plaintiffs were Jiwan’s 
collaterals and, therefore, rovox’sionors, 
;the marriage set up between Mt. Naraini 
and Bhagat Singh had not been proved, 
and granted the plaintifls a decree as 
prayed. Bhagat Singh lias come up to 
this Court in second appeal through Mr. 
Mehr Chand Mahajan. It appears that 
Mt. Naraini died while the appeal was 
l)ending in the lower appellate Court. 

Mr. Mehr Chand has addressed me on 
three points. One point was that a.s 
Mt. Naraini had died while tlie appeal 
was i^ending in the lower appellate 
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Court, the lower appellate Court slioiild 
have acted in accordance with that 
what was laid down in Sal Bharai v. Sat 
Bharai (l) and dismissed the plaintiffs’ 
suit. I am, however, not pressed witli 
this contention. The facts in Sat Bharai 
v. Sat Bharai (1) were (^uite different. 
There the trial Court had refused 
to grant an injunction, and in appeal 
an injunction was granted after the 
holder of the limited estate had died. 
Next, Mr. Mehr Chand raised an entirely 
new point and one that had admittedly 
never been raised nor argued in any 
of the lower Courts. He urged that, 
having regard to the provisions of S. 42 
of the Specific Relief Act, the suit as 
framed was incompetent. He pointed 
out that what was complained of was 
that certain structural ilterations were 
being made in the house, and from this 
he urged it was evident that the status 
of the plaintiffs was nob interfered with 
in any way and they hod no cause of 
action. Here again 1 am unable to 
agree. The plaint definitely stated that 
the structural alterations led the jilaintiffs, 
to the conclusion that Mt. Naraini had] 
gifted the property to Bhagat Singh | 
and the conclusion the idainbiffs came* 
to was that evidence was being created 
which would affect their rights at a 
subsequent date. This would give them; 
a right to sue. This view is in conson¬ 
ance with what was held by a Division 
Bench of the Madras High Court in 
Oandla Pedda Naganna v. Sivanappa 
(2) where their Lordshii^s say : 

So far rts MivdfAA is concernod, tho latest 
authority is iu favour of the position that wher¬ 
ever ovidence is boinj,' created which might uliiiua- 
tely result in disturbing the title of the plaintiff 
he will have a cause of action to sue under S, 42, 

There can be no doubt tliat the 
action taken by Bhagat Singh in tho 
present case might well be regarded a?? 
the creation of evidence to support a 
gift in Ills favour, and I am therefore of 
opinion that the suit was competent. 

x>’inally, it was urged that tho finding 
on tho question of the marriage between 
Mt. Naraini and Bhagat Singh, although 
one of fact, was open to examination, 
inasmuch as the learned District Judge 
had not given due weight to the’presurap- 
bion arising out of long and continued 
cohabitation between a man and woman 

19l3^4'C PTLTR71^i3^2 

P.W.R. 1913. 

(2) [1915] 38 Mad. 1102=27 >r. U J. 520. 
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wbo were in a position to marry. 
Keference was made to Indar Singh v. 
Tkakav Singh (3) whore it was held 
that. 

there is ia law a presumption in favour of mar¬ 
riage and against concubinage when a man and 
■Woman have cohabited continuously fora number 
of years and this presumption of law can be 
repelled only by strong, distinct and conclusive 
evidence. 

In the case while the learned District 
Judge has not specifically referred to long 
cohabitation in my judgment it is perfectly 
clear that he has not lost sight of the fact 
that these two persons had been living 
together for a considerable j^eriod. The 
importance of the marriage lies in the 
fact that if the marriage could be held 
to have taken place when the cohabita¬ 
tion first began Mt.- Naraini would 
have forfeited her estate on marriage 
and the present suit would undoubtedly 
be barred by limitation. In the 

present case both of them definitely set 
up an aiiand marriage and led evidence 
to support their allegation, which 

evidence has been held wholly unreliable 
by both Courts. As pointed out by Mr. 
Faqir Chand there was every reason 
why these two should not marry ; for 
their marriage would have entailed the 
forfeiture of Mb. Naraini’s estate or, at 
any rate, the risk of forfeiture ; and the 
manner in which Bhagat Singh of recent 
years began to make alterations in the 
house is a strong indication that the 
view taken by the Courts below is correct. 
It seems to me that Bhagat Singh was. 
endeavouring to create evidence which 
he could refer back to as showing a 
gift in his favour. 

In these circumstances I must dismiss 
this appeal with costs. 

Appeal dismissed. ' 
Ts) [1921] 2 Lah. 207=3 D. D. J. 3ld 
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Campbell, J. 

Taj Udlxammad — Plaintiff—Appellant. 

V. 

Farid Khaii and others —Defendants— 
Respondents. 

Second Appeal No. 1603 of 1924, Deci¬ 
ded on 20th January 1925, from a decree 
of the Dist. J., Multan, D/- 8th March 
1924 


Provincial Small Cawie Courts Act (11 of 1337), 
S. 2. Art, 13— Sziit against person improperly, 
collecting dzies from party primarily ll^le — 
There Is no second appeal. 

To apply Art. 13 the claim should be directly 
against the person, who is primarily liable to pay 
the cesses or dues and by whom they are original¬ 
ly payable and a suit against a person who has 
improperly collected the dues from the party 
primarily liable is not within the scope of Art. 13, 
so there is no second appeal in such a suit. 

[P. 276, C. 2, P. 277, C. 1] 

Mekr Chand Mahjan for Dalip Singh — 
for Appellant. 

Amar Nath Ghana for Fakir Chand — 
for Respondents. 

Judgment. —This judgment will dis¬ 
pose of Civil Appeals Nos. 1603, 1604 and 
1605 of 1924. In each case the ’value of 
the subject-matter of the original suit did 
not exceed Rs. 500 and the preliminary 
objection is raised that no second appeal 
lies by virtue of S. 102 of the Civil P. O. 

All three suits were of the same nature. 
The plaintiff. Taj Mohammad, is the 
lambardar. of Mauza Burana in the Mul' 
tan District. In 1903 he brought a suit 
against the Hindu panchayat of the 
village and against his co-lambardar 
Mohammad Khan for a declaration that 
he was entitled to Rs. 8-6-0 per cent, of 
the dhart or weighment dues, and he 
obtained a decree on appeal Since then 
Mohammad Khan the co-lambardar, has 
died and the post held by him has been 
brought under reduction. The present 
plaint alleges that Farid Khan, son of 
Mohammad Khan, has gone on realizing, 
his father’s share of the weighment dues- 
since the latter’s death, that is to say,, 
another Rs. 8-6-0 per cent, and the suits^ 
are for recovery from him of those reali” 
sations for various periods on the ground 
that the lambardar or lambardars alone 
have a right to them and that they have 
been improperly collected by Farid Khan 
who is not a lambardar. 

The question for decision is whether 
the suits come within Art. 13 of the 
Second Schedule to the Provincial Small 
Cause Courts Act, If they do not, a 
second appeal is barred by S. 102 of the 
Civil. P. C. read with S. 15 (2) of the 
Provincial Small Cause Courts Act. 

It has been held repeatedly that to 
apply Art. 13 the claim should be direct¬ 
ly against the person who is primarily 
liable to pay the cesses or dues and by 
whom they are originally payable, and 
that a suit against a person who has im¬ 
properly collected the dues from the party 
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primarily liable is not . within the scope 
of Art. 13. This has been made clear, 
inter alia, in Harnam v. Gandii (l), 
Jowahir Singh v. Sardar Man Singh (2) 
and Pohla v. Pertap Singh (3). Indeed 
the previous suit referred to above was 
ruled by the Chief Court to be a small 
-cause in spite of the fact that it was for 
a declaration [Vide Mohat'Siiigh v. Taj 
Mahained (4)]. This latter decision may 
or may not be correct but the other judg¬ 
ments are quite definite on the point. 

The learned counsel for the appellant 
■can do no more than to rely upon an 
obiter dictum in Harnam Gandn{\), 
which contains the observation that a 
olaim of the kind dealt with where the 
bone of contention really is the title of 
the defendant to the dues received by 
him, might be framed in such a manner 
as not to be cognizable by a Small Cause 
Court as for instance, if the suit had been 
to establish an exclusive right as against 
the defendant to discharge the functions 
of the ofifice to which the dues were pay¬ 
able during a specific period and for 
damages for infringement of that right. 
The present suits as framed, however 
cannot be called suits to establish a right 
on the part of the plaintiff to discharge 
the functions of the ofifice of lambardar. 
It is true that the plaintiff has inserted 
the word “ harja” in describing the sums 
which he claims but that fact cannot 
lielp him. 

I dismiss all the three appeals with 
«ogts. 

Appeals dismissed. 

1) [1889] 8rp.~RT’i889^ 

2) [1892] 84 P. R. 1892. 

(3) [18871 2 P. R. 1887. 

U) [1913] 120 P. R. 1912=103 P. L. R. 1913 
=64 P. W. R. 1913. 
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Shadi Lal, C. J., and LeRossignol, J. 

Jajoahar Singh —Plaintiff—Appellant, 

V. 

E. D. Sassoon & Co. —Defendants— 
Respondents. 

Letters Patent Appeal No. 155 of 1924, 
Decided on 26th November 1925, fx’om 
the judgment of Harrison, J. D/- 31st 
March 1924. in Civil Appeal No. 386 of 
1922. 


Civil P. C., S. 20— Relief consisting of decla¬ 
ration that decree was fraudulent and Injunction 
restraining attachment and sale of property — 
Court within whose jurisdiction property is 
situate can try the suit. 

Where the plaintiff in the case seeks two reliefs 

(1) a declaration that the decree is inoperative on 
the ground of fraud ; and (2) an injunction for 
the protection of his property against attachment 
and sale in execution of that decree: the second 
prayer cannot be ignored for the prupose of deter¬ 
mining the jurisdiction of the Court. It is, there¬ 
fore, clear that part of the cause of action arises 
at the place where the property sought to lie 
attached is situate, and the suit is consequently 
cogni7jvl)le bv that Court : 25 All. 48 : 37 All. 189 ; 
39 All. O')? and 5 C. U’. N. 559 Foil. [P.278 C 1] 

Dev Raj Saivhncy —for Appellant. 

J. M. Mackay —for Respondents. 

Shadi Lai, C. J. —On the 26th April 
1918, Messrs. Sassoon and Company ob¬ 
tained a decreo for a certain sum of 
money against the firm ofFidban Singh- 
Jawahar Singh in the Court of the Addi¬ 
tional Judicial Commissioner, Karachi, 
The decree was transmitted for execu¬ 
tion to the Senior Subordinate Judge of 
Amritsar, and in execution thereof certain 
immovable property belonging to the 
judgment-debtors was attached. 

The plaintiff, Jawahar Singh, has 
brought the present suit for a declaration 
that the decree'is inoperative as it was 
obtained by fraud, and for an injunction 
restraining the decree-holders from execu¬ 
ting the decree against his ixroperty in 
Amritsar. The question for determina¬ 
tion is whether the Amritsar Court has 
jurisdiction to entertain the suit. Now, 
S. 20, Civil Procedure Code, lays down, 
inter alia that a suit shall be instituted 
in a Court within the local limits of 
whose jurisdiction the cause of action, 
wholly or in part, arises. The cause of 
action in the present case consists of two 
parts, one of which arose at Karachi 
where the decree is sought to be impea¬ 
ched as fraudulent was passed, and the 
other at Amritsar where the property of 
the plaintiff was attached. The Amritsar 
Court has, therefoi’e, jurisdiction to 
entertain and determine the suit. The 
rule has been laid down in Banke 
Behari Lai v. Pokhi Ram (l) ; Jawa‘ 
hir V. Neki Ram (2), Khnshali Ram v. 
Gokul Chand (3) and Kedar Nath Mtiker’ 
j ee V. Prosonna Kumar Ghalterjee i4t). __ 

(1) [1902] 25 All. 48=(1902) A. W. N. 179, 

(2) 1915] 37 All. 189=13 A. L. J. 190. 

(3) 1917] 39 All. 607=15 A. Ij.t J. 638. 

(4) [1900] 6 0. W. N. 559. 
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The learned counsel for the decree- 
holders contends that in the oases cited 
above the suit was brought by a judg¬ 
ment-debtor, but that the present action 
was brought by the plaintiff as a third 
party on the allegation that he was not 
liable under the decree. Now, we have 
carefully considei*e<i the allegations in the 
plaint, and we are of opinion that though 
that document is not artistically framedthe 
substance of,the plaintiff’s claim is that, 
while under the decree as it stands he is 
liable for the payment of the money, 
there are various reasons why the decree 
should bo held to be inoperative as 
against him. The suit must, therefore, 
be treated as one brought by a judgment- 
debtor : and, as a material portion of the 
cause of action, namely, the attachment 
of his pi-operty, arose at Amritsar, he is 
entitled to ask the Amritsar Court to 
determine the suit. 

If the suit had been solely to set aside 
the decree obtained at Karachi, the 
Amritsar Court would not have been 
competent to entertain. The only cause 
of action in that case would have been 
the obtaining of the decree by fraud, and, 
as it arose in Karachi, no Court other 
than the Karachi Court would have been 
competent to hear the suit. Such a suit 
belongs to the category exemplified by the 
judgment in Umrao Sinoh y. Ilardevi^) 
but as pointed out above, tlie plaintiff in 
the present case seeks two reliefs, (l) a 
declaration that the decree is inoperative 
on the ground of fraud ; and (2) an injunc¬ 
tion for 'the protection of his property 
against attachment and sale in execxition 
of that decree ; and we consider that the 
'second prayer cannot be ignored for the 
Ipurpose of determining the jurisdiction 
of the Court. It is, therefore, clear that 
))art of the cause of action arose at Amrit¬ 
sar, and the suit is consequently cog¬ 
nizable by the Senior Subordinate Judge 
of Amritsar. 

For the aforesaid reasons we accept the 
appeal, and setting aside the judgment of 
the Single Bench as well as that of the 
Subordinate Judge, we remit the case to 
the latter for disposal in accordance with 
law, Costs of this appeal shall be costs 
in the cause. 

Case remitted. 


sT U907]' 29 All. 418=4 A. L. j. 892=(1907) 
A. W. N. 112. 
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Martineau, j. 

Tlxamhu —Petitioner. 

V. 

Grown —Opposite Party. 

Criminal Bevision No. 1594 of 1925,. 
Decided on 1st February 1926, against the 
order of the S.J., Karnal, D/-1st July 1925 

PenaX CodCy S. 499— Imputation ordinarily im^ 
plies accHsatiem—Accused making police report 
resulting In search of complainant*s house—‘Accused^ 
is guilty under S. 499. 

Au imputation ordinarily implies an accusation 
or something more than an expression of a suspi¬ 
cion. Au expression of a suspiciou may have the- 
same efTeot on the mind of the person to whom" 
the suspicion is communicated as an accusation' 
would have so where a person makes a report to- 
police that a theft was committed and that he 
suspects a certain person which results in the 
search of that person's house, the person- 
must be deemed to have made an imputation 
within the S. 490. [P 278 C 23- 

Shamair Chand —for Petitioner. 

^and Lai for Amir Singh —for Crown.. 

Martineau, J. —The petitioner Tham- 
bn made a report at the i)olioe station.. 
that some property of his had been stolen 
from his threshing-floor, and that h& 
suspected Amir Singh, Bhagwana and 
another man, as tracks of the thievea 
went towards their village. Amir Singh 
prosecuted Tliambu for defamation in res- 
pect of that report, and Thambu has been 
convicted, the Courts below finding that 
he has failed to show that his report- 
against Amir Singh was justified. 

The only point that seems arguable in- 
revision is whether the petitioner can be^ 
said to have made an imputation” con¬ 
cerning Amir Singh within the meaning 
of S. 499 of the Indian Penal Code, as an 
imputation ordinarily implies an accusa¬ 
tion, or something more than an expres¬ 
sion ^f a suspicion, which was all that the 
petitioner’s report contained. It is how¬ 
ever, rather difiScult to draw the line 
An expression of a suspicion may have the 
same effect on the mind of the person to 
whom the suspicion is communicated as 
an accusation would have, and in his case 
the report resulted in the police search 
ing Amir Singh’s house. It hink» therefore, 
that the conviction was right. But the 
petitioner’s statement in his report that 
he suspected Amir Singh does not call for 
a heavy fine, and the fine of Bs. 100 
which has been imposed is excessive. 1 
reduce the fine to one of ten rupees, which 
will be paid to the complainant. 

Fine redv^ced.. 
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Murad Biht v. 
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Scott-Smith and Ffordk, JJ, 

Murad Bihi and another —Defendants— 
Ap])ellants. 

V. 

* 

Aifiir Hamza and another —Plaintiffs— 
Kespondeuts. 

First Appeal No, 386 of 1919, Decided 
on 23rd December 1924, from a decree of 
the Senior Sub-J., Jullnndur, D/— 30th 
November 1918. 

Ousiom {Ptinjab)—Mutlazal Patlians of BasH 
Mtthu Sahib are goveri\ed by agricultural cus¬ 
tom—Daughters do yu)t inherit In presence of 
near collaterals—Onus of proving that they do so 
is on the daughter, 

Muttazai Pathans of Basti Mitbu Sahib of 
JulluDdur diatriot aro goverued by agricultural 
imstom aud not by Muhammadau Law in matters 
of iuheritance and the daughters among them do 
not inherit in presence of near collaterals of the 
last male owner. In such cases the onus of 
proving that the daughters do so inherit lies on 
the daughter. [P 2B3, C 1] 

Badri Das and Balioant Bai —for Ap¬ 
pellants. 

Tek Chand and Ghulam Mohy-ud-Din 
Khan —for Respondents. 

Judgment —Muhammad Hussain and 
Kbadim Hussain, Muttazai Patbans of 
Basti Mithu Sahib, a suburb of Jullundur 
City, were two brothers. Muhammad 
Hussain died on the 6th of May 1902, 
leaving a widow, Mt. Murad Bibi, and a 
^ daughter, Mb. Fatima, defendants-appel- 
lants, as well as two other daughters. A 
dispute arose as to succession to his pro¬ 
perty, and Khadim Hussain set up a Will 
in his favour dated the 6bh of May 1902. 
Bventually there was a civil suit in 
which it was held that the Will was not 
genuine. Subsequently Mt. Murad Bibi 
brought a suit and got a decree against 
her brother-in-law for joint possession of 
her husband’s share in the family pro¬ 
perty; bub as she could not get full enjoy¬ 
ment of her share she applied for parti* 
tion. The revenue Courts refusod parti¬ 
tion and Mt. Murad Bibi then, on the 
15th of May 1916, instituted a civil suit 
for a declaration that she is entitled to 
partition of her share. With her was 
associated as plaintiff Mt. Fatima to 
whom she had made a gift of one-third of 
her share. The lower Court gave the 
ladies a decree and Kbadim Hussain has 
filed an appeal in this Court, No. 433 of 
1919. On the 5th of July 1917 Kbadim 
Hussain filed a suit for a declaration to 
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the effect that the deed of gift dated the 
19th of August 1914, executed by Mt. 
Murad Bibi in favour of her daughter 
Mt. Fatima, should not affect his rever¬ 
sionary rights after the death or re¬ 
marriage of the donor. The lower Court 
disposed of this suit and that brought by 
the ladies above referred to together, and 
gave the plaintiff a decree for the declara¬ 
tion sought. From this decree Mt. Murad 
Bibi and Mt. Fatima have brought the 
present appeal. The Court, in disposing 
of botli the suits directed that the par¬ 
ties should bear tlieir own costs. In 
Khadim Hussain’s suit Mt. Murad Bibi 
and Mt. Fatima have tiled an appeal 
(No. 385 of 1919) as regards their costs. 
We proceed in this judgment to dispose 
of the ladies’ appeal against the lower 
Court’s declai'atory decree in favour of 
Kbadim Hussain to the effect that the 
gift of Mb. Murad Bibi sliould not affect 
his reversionary rights. 

In the suit brought by Khadim Hussain 
he alleged, as regards part of the property 
that it did not belong to fcho widow at 
all. This, Iiowever, was decided against 
him and the ])oint has not been raised in 
appeal before us. The issues in the suit 
brought by Mt. Murad Bibi and Mt. 
Fatima were framed on the 18th of 
August 1916, and will be found on page 
26 of Paper-book A. The second issue 
was whether the gift made by Plaintiff 
No. 1 to Plaintiff' No. 2 is valid, the onus 
being laid upon the plaintiffs. In the 
case brought by Khadim Hussain issues 
were struck on the 2l8b Atigusc 1917: see 
page 12 of Paper-book D: and the fifth 
and sixth issues were as follows : 

5. Has the plaintiff locus standi to coutcbt the 
gift ? onus on the plaintiff, and. 

0. If 80 , is the gift lawful ? onus on tho defen¬ 
dants. 

Subsequently on the 5th of October 
1917, these issues were altered and then 
read as follows : 

6. Has not the plaintiff locus standi to contest 
the gift ? onus on the defendants. 

0. Is the gift lawful onus on the defendants. 

Evidence in both cases was heard toge¬ 
ther and Mt. Murad Bibi and Mt. Fatima 
produced their evidence first. At the 
time when the issues in Khadim Hassain’s 
case were amended on the 5th of October 
1917, only one witness on the other side 
bad ^en examined. From that time on, 
the onus of proving the validity of the 
gift was placed upon Mt. Murad Bibi and 
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Mt. Fafcima. Mr. Badri Das urges that 
the onus of proving that the gift was 
invalid should have been on Khadim 
Hussain. In sui^port of this contention 
he urges that the parties are Muttazai 
Pathans and live in a suburb of Jullundur 
City, and that they migrated to this part 
of the country from the Peshawar 
district six generations ago, and that 
l)rima facie there is no presumption that 
they are governed by agricultural custom. 
He also states that they do not them¬ 
selves cultivate land and that they are 
called Pirzadas. Now, in the lower 
Court it was never contended that the 
parties did nob themselves cultivate their 
lands, or that they followed any other 
pursuit than that of agriculture. Nor 
was any stress laid on the fact that they 
had migrated from the Peshawar district; 
nor was it ever alleged that they were 
governed by Muhammadan Law. Bakhshi 
Tek Chand, who appeared for Khadim 
Hussain, referred us to the written pleas 
of the ladies at pages 7-9 of Paper-book 
D, where in para. 3, it is stated that 
according to the custom of the parties* 
tribe, the plaintiff has no right to succeed 
to the property of Md. ^lurad Bibi whose 
reversionary heirs are her daughters. 
Again in para. 5 it is sta eel that accord* 
ing to the custom of tlie parties’ tribe 
Defendant No 1, Mt. Murad Bibi, is full 
owner and is competent to alienate her 
proijerty, and that even if no gift were 
made, still Def ndant No. 2, Mb. Fatima, 
and her sisteV would succeed to any pro¬ 
perty that woiUd he left by Defendant 
No. 1. Further, it is to be noted that 
Mt. Murad Bibi is in iiossession of her 
husband’s share of the family property 
in accordance with general custom. If 
Muhammadan Law had applied she 
would have inherited 5^bh share only, 
while her daughters would have taken 
%bhs. 

The parties are residents of Basti 
Mithu Sahib, a suburb of Jullundui* Town 
and the judgment of the Division Bench 
of the Chief Court, dated the 27th of 
November 1905, in Civil Appeal No. 1404 
of 1899 is very important in this con¬ 
nexion. It is printed at pages 387-396 of 
Paper-book B. The dispute was between 
members of the same family who are 
parties in the present case, Khadim 
Hussian being himself one of the plain* 
tiffs. At page 389 in the judgment it is 
stated : 
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In spite of their foreign origin and first settli- 
ment in the Bastis as horse-dealers there .se 
nothing at present to distinguish these Pathan 
agriculturists from the surrounding agricultural 
tribes. They have lived by agriculture in groups 
from generations, aud I, therefore, would agree 
with the Divisional Judge that Ghulaui Hus-sain, 
deceased, was an agriculturist, and further that 
he had not an unrestricted power of alienation. 
The ouus, therefore, lay on the defendants to 
show that Ghulam Hussain was competent by 
custom to make the gift in dispute. 

Again, in Johnstone, J’s judgment at 
page 395, the following passage occurs : 

I agree that these Pathans, though they may 
have come to Jullundur as horse-dealers, yet 
inasmuch as they have settled dowu as a compact 
village community aud have apparently for six 
or seven generations lived by agriculture, can 
fairly be styled agriculturists. I also agree that 
in view of what has become their hereditary 
occupation, viz., agriculture, and also in view 
of the fact that the village is situated in the 
midst of the population following the rules in 
regard to succession to ancestral estate and 
alienation thereof, which are known as Punjab 
Agricultural Custom, it can reasonably be pre¬ 
sumed that the powers of alienation of ancestral 
landed estate possessed by a souless proprietor in 
this village are restricted. 

It is true that iu that decision the 
Judges left out of consideration cases of 
gifts to daughters on the ground that such 
gifts were specially favoured amongst 
endogamous Muhammadan tribes, but the 
decision is important as showing that the 
Judges considered that the members 
of this tribe were agriculturists and 
generally followed the customs of agri¬ 
culturists. 

In this connexion also the judgments 
of the Division Bench of the Chief Court 
in the case of Ata Muham^nad Khan v, 
Jiivani (l) may be referred to. In that 
case the parties were Barki Sayyads of 
Basti Pir Dad Khan, a neighbouring 
Basti to that to which the parties to the 
present suit belong, and it was h Id that, 
according to the rule of the Customary 
Law generally applicable to agricultural 
tribes iu the Punjab, the presumption 
was in favour of the exclusio i of a 
daughter by a near collateral in the 
matter of succession to ancestral property 
and the onus is on the daughter to prove 
an exception to this rule. Having regard 
to these decisions, and to all the facts 
above stated, .we are clearly of opinion 
that the onus was rightly laid upon Mt. 
Murad Bibi and her daughter to prove 
that the gift by the former to the latter 
was valid. 

(1) [1915] 34 P. R. 1915=33 P. D. R. 1916= 

2 P. W. R. 1915. 
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The third ground of the appeal is that 
the lower Court should have framed an 
issue as to how much of the property was 
anoestral and how much, self-acquired. 
The contention of Mr. Badri Das is that 
•even if the onus is on the ladies to prove 
that the gift was valid qua anoestral 
property, the opus wohld have been on 
Kbadim Hussain to prove that the gift is 
invalid qua self-acquired property. In 
the plaint Khadim Hussain stated that 
the property in dispute was ancestral. 
In their pleas the defendants stated that 
a part of it was self-icquired, but they 
did not state how much of it was self- 
acquired. In his replication Khadim 
Hussain stated that the small portion of 
the . roperty which was self-acquired had 
been acquired with the aid of income 
from the ancestral property. No issue 
wa^ framed as to how much of the pro¬ 
perty was self-acquired, but the defen¬ 
dants got the special kanungo to produce 
an extract from the revenue papers, 
which is printed at page 109 of the Paper- 
book B. This extract is not admissible 
in evidence, and in any case it shows that 
only 134 kanals and 2 marlas of the 
family property was acquired by the 
brothers. Of this half, 67 kanals and 1 
maria is Mb. Murad Bibi’s share, out of 
which she has gifted only one, third, or 
22 kanalas 7 marlas to her daughter. It 
is, however in our opinion, unnecessary 
that any further enquiry should be made 
as bo how much of the property is self- 
acquired. Though the ladies pleaded that 
part of the property was self-acquii*ed 
they did not go on to say that there was 
any difference in the custom as to succes¬ 
sion bo ancestral and self-acquired pro¬ 
perty. There was no allegation that the 
gift would in any case be valid qua the 
self-acquired property. The wicnesses, 
who gave oral evidence as to the custom, 
made no difference as to the different 
kinds of property, and there is no such 
distinction made in the riwaj-i-am of 
1885 or in that of 1913. We, therefore, 
are of opinion that the ladies never 
meant to plead that there was any 
difference in the custom dependent upon 
the question whether the property was 
ancestral or self-acquired. They meant 
to state that the custom was the same in 
each case. 

. A good deal of oral evidence was pro¬ 
duced by the defendants, bub very little 
stress has been laid upon it in this Court. 
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The oral instances given by the witnesses 
are not well ascertained and we proceed 
to discuss the documentary evidence on 
the record about which lengthy argu¬ 
ments have been addressed to us. 

Pages 2 to 103 of Paper-book B contain 
extracts from revenue impors the object of 
which is to show that daughters have in 
several cases succeeded to proi)erty, and 
on pages 104—107 a list of seventeen in¬ 
stances is given in which daughters 
succeeded either in virtue of gifts, or by 
inheritance. These were i>repared by the 
special kanungo who did not produce the 
original documents in Court. They are 
not attested copies of any entries in the 
revenue records and are, therefore, nob 
admissible in evidence. They have not 
been considered, and, in our opinion, 
rightly so by the lower Court. 

Mr. Badri Das has refori’ed us to the 
two pedigree tables printed at pages 453- 
81 of Paper book B in which the names 
of daughters appear in various places, and 
has argued from this fact that daughters 
have succeeded to their fathers in the 
presence of collaterals. No daughters’ 
names do appear; bub, apart from the fact 
that in many cases these daughters or 
their issues are shown as out of possession 
(bedakhal) it cannot he said to bo clear 
from the mere presence of the names in 
the pedigree tables that daughters in¬ 
herited their fathers’ estate. They may 
have got it by gift, as gifts are specially 
favoured in this tribe, or the land may 
have passed from the father to his daugh¬ 
ters’ son either by inheritance or by gift. 
We do nob think that the mere presence 
of the daughters’ names in these tables is 
a sufficient ground for holding that they 
inherited their fathers’ lands. In the 
second pedigree table t!ie name of Sharaf 
Din appears who had two wives, Mt. 
Aishan and Mb. Fatima, and it appeal's 
that his property went to his two daugh¬ 
ters Mir Begam and Sahib Zadi. He 
also had a brother Shams-ud-Din. The 
tamilknama at page 559 of Paper book B 
shows that the property’ was gifted to 
these daughters by Mt. Fatima who 
purported to be entitled to the property on 
account of dower due from her husband. If 
she received this land as dower it became 
her absolute property and she was entitled 
to dispose of it as she pleased. It appears, 
however, that the collaterals never dis¬ 
puted the daughters’ rights to this pro¬ 
perty, but what they did dispute was the 
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right of Mt. Fatima to make a gift of her 
brother-in-law Sharas-ud-Dins* property to 
her daughters. The final order upon the 
claim brought by the collaterals was that 
the share of Shams-ud-Din was allotted to 
them, see the final order printed at pages 
563-564 of the Paper book B, which is in 
accordance with the award of arbitrator 
This instance, therefore, does not help 
the defendants. 

An attempt was made to show that in 
the neighbouring bastis there was a cus¬ 
tom under which daughters inherited in 
the presence of near collaterals. We 
proceed to consider the cases from these 
bastis in order. 

Basti Gliuzan. Exhibit P 273 shows 
that one Haidar Ali made . a gift to his 
brother and sisters. Subsequently Mt, 
Hur brought a suit for i^ossession of her 
father’s share and her right was admitted 
by all the defendants except one, and the 
Court gave her a decree, but the judg¬ 
ment does not show that any enquiry was 
made into custom. 

Exhibit P 274 mentioned in the lower 
Court’s judgment at page 132 of Paper 
IwDok A is not now relied upon. 

Exhibit P. 275 will l)e found at page 41 
of Paper book C. That was a case where a 
widow had made a gift in favour of her 
daughter, and on a collateral suing, it was 
lield that the widow had full ownership 
free from all restrictions which fetter pro¬ 
perty held on a life tenure and that the 
widow had the power to will it away to 
her daughters. This instance does not 
help the defendants because as the widow 
was found to be full owner she could 
obviously dispose of the property in any 
way she pleased. 

These are the only instances cited by 
the defendants from Basti Ghuzan and 
we have no hesitation in agreeing with 
the lower Court that no well defined cus¬ 
tom favouring daughters’ succession in 
this basti has been established. Basti Pir 
Bad Exhibits 278, and 279 do not appear 
to be in point. 

Exhibit P 280, printed at page 580 of 
Paper Book B. This case was decided in 
accordance with a special entry in the 
wajib-ul-arz of the village which allowed 
the gift. The case went in appeal and it 
appears that the appeal was referred to 
arbitrators, see Ex. P 282 at page 44 of 
Paper Book C, in which it is stated that 
the arbitrators, had decided in favour of 
the right to part witli her land being 


allowed to the widow and this decision of 
theirs was said to l)e not inconsistent with 
the wajib-ul-arz. 

Exhibit P 283, printed at page 584 efr 
seq (Paper-Book B) is no doubt a case in 
point but the parties are clearly shown to 
be Barki Sayyads. It cannot be said that 
the parties to the present case who are 
Muttazai Pathans follow the same custom 
as Sayyads. The case of Ata Muhammad 
Khan v. Jiwani (l) was also from this 
basti, and the parties were stated to be 
Barki Sayyads, and it was held that a 
daughter was entitled to succeed to her 
father’s ancestral property to the exclu¬ 
sion of her father’s nephews. The 
owners of this basti as the lower Court 
notes, sometimes call themselves Pathans 
or Afghans, and at other times Barki 
Sayyads. We agree with the view of the 
Court that the custom of these people 
cannot be considered as the same as those 
of Muttazai Pathans of Basti Mithu 
Sahib. 

Basti Baba Khel : The inhabitants of 
this basti are Barkis who came originally 
from Arabia and it does not follow that 
the parties to the present suit follow 
every custom which prevails amongst 
them. The instances produced are Ex. P 
288 and 289 at page 277 of Paper-book B. 
These are mutations of gifts and no facts 
are given. Exhibits P 292—294 pages 
281—284 of Paper Book B, relate to a 
decision in favour of daughters based 
upon a compromise in which there was no 
enquiry as to custom. Exhibits P 290 
contains a statement, at page 278 of 
Paper-book B, by a number of persons in 
answer to a question whether, according 
to the present custom a gift of land made 
by a woman in favour of her daughter 
was lawful. This is the answer of a 
number of people and is not admissible in 
evidence under S. 32 of the Indian Evi“ 
dence Act. It is quite clear that no 
custom has been proved to exist in Basti 
Baba Khel in favour of daughters. 

There are two other bastis ; Basti 
Banishmandan and Basti Sheikh Bar- 
wesh, but the inhabitants in these are 
Ansaris whose customs are admittedly 
different from those of the inhabitants of 
Basti Mithu Sahib. Counsel for both 
parties admit this and it is not necessary 
for us, therefore, to discuss the instances 
from them. 

An entry in the riwaj-i-am of 1885 will 
be found at page 553 of Paper-Book B. 
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Ife shows that gonorally speaking a daugh¬ 
ter does not inherit in the presence of a 
SOD, a widow or a near collateral. In the 
last column exceptions in favour of cer> 
tain Mlisalman tribes are made. Thus, 
in the case of Jjodhi Afghans. Sayyads and 
Barkis if there bo no sous, a daughter 
inherits even in the absence of a writing 
of her father. This entry was speciiically 
relied upoii by the Chief Court in Ata 
Muhammad Khan v. Xiwani (l), in which 
the parties were Barkis Sayyads. An 
exception was, therefore, made in the 
Biwaj-i-am of 1885 in favour of Lodbi 
Afghans, Sayyads and Barkis, but no such 
exception was made in favour of Muttazai 
Pathans, and we, therefore, consider that 
the absence of any mention of the parties’ 
tribe is a strong point in favour of the 
view that in this tribe daughters do not 
inherit in the presence of near collaterals. 
In the later riwaj-i-am also no exception 
was made in favour of this tribe. 

In fact the exception entered in favour 
of Jjodhi Afghans, Sayyads and Barkis in 
the earlier riwaj'i^am has been omitted. 

Bakshi Tek Chand referred us to the 
cases reported as Nizam Din v. Mt. 
Pariga (2) ^.r^^Mandas v. Shah Wasim (3) 
the parties to which were Pathans of the 
Peshawar district as showing that some 
Pathans of that district were governed by 
custom in matters of inheritance and not 
by Muhammadan Law. His ai'gument is 
that merely because Muttazai Pathans 
originally came from Peshawar, it does 
not follow that they are governed by 
strict Muhammadan Law. 

In our pinion Mt. Murad Bibi and 
Mt. Fatima have failed to prove that by 
custom daughters inherit in the presence 
of brothers or near collaterals of the last 
male owner, or that the gift by the for¬ 
mer in favour of the latter is valid. We 
therefore, dismiss the appeal, but as we 
are also dismissing the appeal died by 
- Khadim Hussain in the other cases, we 
direct the parties to bear their own costs 
in this Court, 

Appeal dismissed. 


*2) [1889] 68 P. R. 1889. 
8 ) [1896144 P. R. I89i, 
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Harrison, J. 

Pirm Bihari Ital’Jai Narain —Plain- 
tiflf—Petitioner. 

V. 

liar Narain Das and others —Defen¬ 
dants—Respondents. 

Civil Revision No. 221 of 1923, Deci¬ 
ded on 7th January 1925, from an order 
of the Small Cause Court Judge, Dolhi, 
D/~ 23rd January 1923. 

Limitation Act, Art. $5 —Plaintiff as cominU- 
slon agent received goods and discounted liundis — 
Suit on lengthy account is governed by Art. 85. 

Where a comiuissioa a^eufc who as such, recoive»l 
goods from the defendants and also discounted 
defendants' huudis sues the defendant on a 
lengthy account showing a shifting balance, 
sometimes in favour of the plaintiff aud some* 
tinies in favour of the defendant, his suit is on 
mutual, open aud current account aud so is 
governed bv Art. 85 : 23 P. P, 1915, Dlst.', A. I. It. 
1922 Lah. 183, Appl. [P 283 0 2] 

Tck Chand —for Petitioner. 

Judgment. —^In this case the plain- 
tifif’s suit has been dismissed as barred by 
limitation under Art. S3 aud a revision 
from that order is before me. 

The facts are briefly that the plaintiff 
sued on a lengthy account showing a 
shifting balance sometimes in favour of 
the petitioner and sometimes in favour of 
the other. He was a commission agent 
and as such received goods from the 
defendants and also discounted the defen 
dants’ hundis ; and he claimed on these 
facts that his suit was governed by Art. 
85. The trial Court has relied on 
Manghi Ram v. Firm of Ram Saran Das 
Maman Chand (l), in which the facts are 
not identical ; for apparently there was 
no mutual, open and current account 
in that case and the transactions bet¬ 
ween the parties were confined to certain 
hundi transactions. Counsel for the 
petitioner has relied on Ratan Chand v. 
Asa Singh (2), Ratan Chand v. Asa Singh 

(3) and Namhernmal Chetty v. Kotayya 

(4) , the last of which is exactly in point 

and indeed the facts are identical with 
the small distinction that in that case the 
plaintiff’ advanced moneys to defendant 
out and out whereas in this case he 
merely discounted the hundis the result 
being the same. _ 

(1) [1915] lOJ P. L. R. 1915=35 P. W.^ R, 
1916= 23 P. R. 1915. 

(2) A. I. B. 1922 Lah. 186. 

(8) [1921] 26 P. W. R. 1921. 

(4) [1913] 14 M. Ij. T. 496. 
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Following these authorities I find that 
although the parties have had dealings as 
jcommission agent and principal in virtue 
of the mutual open and current accoxint 
which relates both to these dealings and 
to the hundi transactions the suit is 
governed by Art. 85, and, therefore, is 
within time. 

I accept th^ revision, set aside the 
finding of the trial Court and return the 
case for decision on the merits. Costs 
of the petitioner will be paid by rospon* 
•dents. 

Case ret'iirned. 
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Zafar Ali, J. 

Ravi Saran Das and others —Plaintiffs 
—Petitioners. 

v. 

Maulu and others —Defendants — Res¬ 
pondents. 

Civil Case Ko. 485 of 1925, Decided on 
30th October 1925. 

(a) Ctvil P. C., O, 39. Rr. 1 and 2 — Injxinc' 
tlon can be granted only against a party to the 
suit. 

An injunction under O. 39, R. 1. cannot b® 
granted against a person who is not a party to th© 
suit, a'ld R. 2 applies to defendants lonly. 

[P 284 C 2] 

(fa) Civil P. C., S. Xbl^Government Officers. 

The Court does not possess an inherent power 
for granting injunctions against Government 
officers not subordinate to it. ^ 2] 

(c) Punjab tsand Revenue Act, S. 117 (2) (d)— 
Question of title determined by Civil Cotirt — Ap- 
peal In fHgh < ourt pending — Revemie Officer 
cannot he restrained by injunction. 

Where the question of title is determined by 
the Revei ue Officer himself, and an appeal from 
his order is pending in the District Court or High 
Court, that Court is empowered by Cl. (d) of 
sub-S. (2) of S. 117 to issue an injunction to the 
Revenue Officer requiring him to stay proceedings 
pending the disposal of the appeal, but no such 
power is given either to the High Court or the 
District Court in a case where the question of 
title is enquired into and determined by a Civil 
Oourt. [P 284 O 2] 

Balkisen Mehra —fox' Petitioners. 
Jalal'ud“Din —for Respondents. 

Order. — In this case the revenue 
officer to whom an apulication for parti* 
tion was made dii'ected the applicants to 
have the question of title that arose deter¬ 
mined by a competent Court, and accord¬ 
ingly they instituted a suit for a decla¬ 


ration of their title. The suit was dis¬ 
missed by the trial Oourt and the appeal 
preferred to the District Judge has also 
been dismissed. But the second appeal to 
this Court having been admitted ^o a 
hearing they apply for an injunction to 
the revenue officer for stay of partition 
proceedings which, it is stated, have been 
commenced on the application of the op¬ 
posite party. An interim order was granted 
staying further proceedings ; but the 
learned counsel who appears to-day on 
behalf of the respondents contends that 
this Court has no jurisdiction to issue an 
injunction to the revenue officer. This 
contention appeal's to be well founded. 
The application for injunction is made 
under O. 39, Br. 1 and a and S. 161 of the 
Civil Procedure Code. Now it is clear 
that an injunction under O. 39, R. 1 can¬ 
not be granted against a person who is not 
a party to the suit and that R. 2 applies 
to defendants o:;ly. As regards S. 161 of 
the Civil Procedure Code there is nothing 
to show that this Courb possesses an in* 
hei’ent power for granting injunctions 
against Government officers not Subordi¬ 
nate to this Court. 

Where the question of title is deter¬ 
mined by the revenue officer himself and 
an appeal from his oi'der is pending in the 
District Court or High Court that Court 
is empowered by Cl. (d) of sub-S. (2) of 
S. 117 of the Band Revenue Act to issue 
an injunction to the revenue officer requir¬ 
ing him to stay proceedings pending the 
disposal of the appeal, but no such power 
is given either to the High Court or the 
District Court in a case where the ques¬ 
tion of title is enquired into and deter¬ 
mined by a civil Court. 

I am, therefore, of opinion that this 
Court has no jurisdiction to grant the 
injunction prayed for, and 1 accordingly 
dismiss the application and discharge the 
interim order. 

Application dismissed* 
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Jai Lal, J. 

. Rahmat and others —Plaintiffs — Ap" 
pellants. 

V. 

Qaim Din and another —Defendants— 
Respondents. 

Second Appeal No. 850 of 1925, Decid¬ 
ed on 19th Novembex* 1925, from the 
decree of the Dist. J., Jhelum, D/— 27th 
February 1925. 

Custom (Pu?iya6 )—Gift to Piclihlag is a gift 
to stranger and ti^e property gifted docs not 
7'evert to the donor's family on the extinction of 
donee's line. 

A pichhlag is stranger and consequently a 
gift to pichhlag is a gift to a stranger, and so 
the property donated does not revert to the 
donor’s familv on the extinction of the donee’s 
line. [P2S5C23 

Hargopal and 3/. L. Bari —for Appel¬ 
lants. 

Harish Chandra Mital and Rija 
Muhammad Azam Khan —for Respon" 
dents. 

Jai Lai, J .—The last male holder of 
the land in suit was one Alla Dad. On 
his death his mother succeeded to it and 
thereafter his daughter Mt. Bibi. After 
the death of Mt. Bibi the land was 
mutated in favour of Qaim Din and Kalu 
defendants who claimed that it had 
originally been gifted to one Nur, an 
ancestor of Alla Dad, by Allah Yar, their 
ancestor and as the direct line of Nur 
became extinct, the land reverted to 
them. The plaintiffs Rahmat and Mehr 
Dad instituted the present suit claiming 
the property on the ground of their being 
collaterals of Allah Dad. The learned 
Judge has held that the plaintiff's are 
the collaterals of Allah Dad. There 
wei'e other grounds of contention in 
this suit which need not be considered 
hei*e. 'The only two points before me 
are whether it had been established that 
the property in the hands of Allah Yar 
was ancesti'al when he gifted it to Nur 
and secondly whether it reverted to tlie 
collaterals of Alla Dad on the extinc~ 
tion of the direct line of Nur. Nur, it 
has been found, was a pichhlag of Allah 
Yar. The learned District Judge has 
held that the proposition is established 
that when a gift is to a perfect stranger, 
then it is deemed to be an out-and-out 
gift and the property donated does not 
revert to the donor’s family on the ex- 
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tinction of tho donee’s line, and has cited 
authority in support of this proposition. 
If, however, the gift is in favour of a 
1 ‘elation, then he holds that it reverts. 
In Mokkit v. Karam (l) it was held that a 
pichhlag among Gondals of Mauza Isar, 
Tahsil Bhera, was a perfect stranger and 
that the gift to him was invalid by 
custom. No other authority relating to 
a gift to a pichhlag lias lieen cited on 
either side. The parties befoi’e me are 
Gujars of Tahsil Jhelum. There is no 
evidence of any special custom on the 
x'ecord. The learned District Judge has 
disposed of the point in the following 
terms : 

“ The question is whether among Gujars .a 
pichhlag is to be regarded as a stranger. No 
direct authority on this point has been quoted. 
It appe^rrs to me that a gift to a stepson would 
be intended to benefit the stepson and provide 
for his maintenance and not to benefit his remote 
collaterals eventually when his lino died out. 
I therefore hold that the gift reverts to the des¬ 
cendants of the original donor Allah Yar, i. e., 
the present appellant.” 

A pichhlag is not entitled to succeed 
to the estate of his step-father and for the 
purpose of inheritance he would be 
described as stranger, to the family of 
the step-father and consequently a gift 
to a pichhlag, would be a gift to a 
stranger, whatever may be the motiva 
for such a gift. The expression “strangere 
I think is used to distinguish the cas” 
of a pei’son who might undev certaio 
contingencies succeed to the estate of thn 
donor. In my opinion the reasoning oe- 
the learned District Judge in support of 
his conclusion on this point is faultyf 
and is opposed to the principle underly¬ 
ing the previous judgments whicli he has 
quoted. 

The learned Judge has found that the 
plaintiffs ai*e the collaterals of the 
original donee Nur and consequently of 
Alla Dad. In view of the above find¬ 
ing the other matters in issue in this case 
do not arise. I accept this appeal and 
decree the plaintiffs’ suit with costs 
throught. 

Appeal accepteix. 


(1) Ciy09J 63 P. K. 190U=7y P.h.R. iyui/=: 
84 P. W. R. 1909. 
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Campbell, J. 

3 /fX'iomefZ~~Plaintiff ■Appellanl:. 

V, 

:Mitha and anotlxoy — Dafendanfcs— Res* 
1 )onclents. 

Appeal No. 929 of 19*24. Decided on 
8 th January 1925, fi'oin a decree of the 
Dist. J., Dai*a Ghazi Khan, D'- 10th 
January 1924. 

(a) Ui-honiedan Laio—Glft by fatJter to son is 
co})iplete o)L execution of deed—Registration or 
delivery of possession Is not necessary. 

Uodsr Maham riilaiv Law. a deal of gift e.'cc- 
cuted by father to his minor sou is coaiplete 
and binding as soon as the donor executes the 
deed, and neither registration nor deUvery of 
possession is necessary to make it complete ; 
10 Mad. 433 ; 35 All. 3 and 40 Mad. 204 , Con¬ 
sidered* LP 2b7 L IJ 

( 6 ) T. P. Act, S. 123—SVc'foH does 7 iot apply to 
tJie Punjab. 

The provision that registration is necessary to 

-validate a gift does not apply to the Punjab. 

[P 287 C IJ 

Bchari Lai —for Appellant. 

Sleem for Abdul iSasJtid—for Respon¬ 
dents. 

Judgment. —The facts out of which 
the present suit has arisen are as follows: 
One Mitha, on the 30th of August 1921, 
executed a document which has been 
held by the lower appellate Court to be 
a deed of gift, transferring to Fateh 
Mahoiiiel, liis infant son, an undivided 
share in a certain landed estate. Two 
.days later, on the 1st of September 1921, 
Mitha executed a sale deed transferring 
by sale the same share to one Abdul 
Khaliq, a defendant in the suit, the price 
being Rs, 1,250. On the next day, the 2n[d 
■ of September,this sale'deed was registered 
and on the 14th of September the muta" 
.tion in favour of Abdul Khaliq the 
vendee was entered up by the patwavi. 
The minor donee’s paternal uncle, on the 
5th of September presented the deed of 
gift of the 30fch of August for registra¬ 
tion, but on the 12tli of October Mitha 
objected to its registration and the Sub- 
Registrar refused to register it. It was 
eventually registered on tlio 14th of 
November by order of the Registrar. 

This suit is by Fateh Mahomed the 
minor donee for possession of the land. 
T’he' trial Court dismissed the suit on 
the ground tiiat under Muhammadan 
Law the gift of an undivided share in 
^property capable of division, is invalid. 


V. Mitha (Campbell, J.) 


Appeal wag made to the District Judge 
who did nob ‘sustain the finding of the 
trial Court and held that this particular 
gift did not fall within the definition of 
Musha, the basic princii>le of which, he 
observed, is the exclusion of strangers 
and a valid gift of an undivided share 
of property could he made in favour of 
the son of the donor. In second ai^peal 
this pronouncement has not been chal¬ 
lenged by the respondent Abdul Khaliq. 

Before the learned District Judge, 
however, Abdul Khaliti supported the 
trial Court’s order on two different 
grounds. One was that the deed of gift 
hav'ing been registered against the consent 
of the executant was not properly I'egis- 
tered and hence was not admissible in 
evidence. This objection was repelled 
by the learned District Judge and again 
his finding is ^not contested before me. 
The second ground was that the gift was 
not complete and had been revoked. 
Here the learned District Judge upheld 
the respondent and dismissed the appeal. 
The plaintiff has come here on second 
app^l. The learned District Judge held 
that the deed of gift by S. 47 of the 
Registration Act took priority over the 
sale-deed, even though it was registered 
later than the latter, and that its regis¬ 
tration was perfectly regular. He obser¬ 
ved, however, that the real question was 
whether the gift was complete and he 
laid it down that in order to make the 
gift complete it was necessary for Mitha 
to do everything to transfer the posses¬ 
sion of the land to the son. No actual 
change of possession was necessary since 
the gift was by a father to his minor 
son : bub it was very necessary for Mitha 
to have the deed of gift registered. In¬ 
stead of doing so ho proccoded to make 
a sale in favour of another person two 
days later. Thxis the gift was nob com¬ 
pleted and Mitha had every right to 


revoke it. 

In coming to this conclusion the learn¬ 
ed District Judge relied upon Ramaviirtha 
Ayyan v. Gopala Aijyau (l), where it 
was held that a deed of gift being a 
voluntary transfer remains a nudum 
pactum until the donor has done all that 
is necessary to make it legally complete, 
that to do so, it is necessary inter alia, 
that it should be registered, but that he 
can be no more compelled to register the 
deed than to execute it in the 

“(Ij i \99G] 19 433:=6 207. 
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instance. The registration contrary tc 
the supposed donor’s wishes of the deed 
•under consideration was void and in such 
circumstances there was no gift. This 
<liotum was disapproved in Parhati v. 
Baij Nath PathaJc (2) and the decision in 
Baviamirtha Ayyan v. Gopala Apyyan 
•(1) was expressly overruled by a Full 
Bench of the Madras High Court in 
Venkati Rama Reddi v. Pillati Rama 
Reddi (3). It was there laid down that 
once an instrument of gift is duly execu¬ 
ted, the Begistration Act allows it to be 
registered even though the donor may 
'not agree to its registration, and upon 
registration the gift takes effect from the 
date of execution. So far as the donor 
is concerned by executing the deed he. 
does all that be need do, for registration 
can bo effected even without his co-ope- 
ration. 

The above rulings, of course, were de* 
livered in respect of oases where under the 
Transfer of Property Act a valid gift 
'could only be made by a registered deed 
;There is no such law in this province. 
The question for decision in this case is 
whether a complete gift was made on the 
30th of August 1921 to the plaintiff, 
and really resolves itself into this : Did 
Mitha at the time when he executed that 
deed not intend to transfer the subject' 
•matter to his son ? The learned District 
Judge has not come to any finding about 
^his intention but has held erroneously 
on the strength of a decisidn which he 
was not aware had been overruled, that 
between execution of the deed and regis¬ 
tration the donor was entitled to change 
his mind if he wished to do so, and that 
he “revoked” the gift. A gift, however, 
once made cannot bo revoked and the 
question is whether or not this gift was 
actually made. No help towai-ds the 
solution is to be gained from the 
ordinary rule that a gift to bo valid 
must bo accompanied by transfer of 
.possession. The learned District Judge 
is correct in saying that that rulo does 
not apply to a gift by a father to his 
infant son. This exception is laid down 
in para. 303 of Wilson's Muhammadan 
Jjaw and is admitted by the learned 
Counsel for the respondent to prev'ail. 
Counsel does not dispute the ruling of 
• the Full Bench of the Madras High Court 

(2) [1918] 35 All. 3 -10 A.L.J. 800. 

^3) [1917) 40 Uai. 201=31 M.Tj.J. 090 -fl917) 

M W.N. 112 - 4 Ti.W. 405. 


referred to above that so far as con\'oy" 
ance by written instrument is concerned 
a donor does all that is necessary when 
he executes tho deed of gift. Ho argues, 
however, that the facts of the sale two 
days later and of the subsequent refusal 
to assent to registration are proof that 
on the 30th of August Mitha liad no 
intention to gift the land and d: ew up 
the deed merely for some ulterior motive. 

In my judgment this contention has 
no force. It is an everyday feature of 
ordinary life for a man to make up liis 
mind to something on one day, and to 
change his mind the next day. This is 
what Mitha, who was examined as a 
defendant, practically admitted to have 
occurred in the present case, and Mitlia 
was supporting not the plaintiff but 
Abdul Khaliq the vendee. In default of 
direct evidence to the contrary of which 
there is none, it must be presumed from 
the facts that Mitha paid Es. 3 for a 
stamp paper, engaged a scribe, put his 
signature to the deed of the 30th of 
August, and had it attested formally by 
witnesses that at that time he intended 
what he caused to be set out in the deed. 

The result of this finding coupled witli 
those others of the learned District 
Judge which, as already stated, have not 
been challenged before me is that the 
appeal must be accepted and the plain¬ 
tiff's suit must be decreed. I accept the 
appeal accordingly and give the plaintiff 
a decree for the land claimed together 
with costs throughout. 

Appeal accepted. 
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CAMPltKLIi, J, 

Firm Hazura Mal-Oal Ckand —.Plaiti- 
titls—^Appellants. 

V. 

Rang Ilahi and others —Dafen lants — 
Bespondents. 

Mis. First Appeal No. l9o5 of 1921, 
Decided on 20bh January 1925, from an 
order of the Senior Sub-J., Montgomery, 
D/- 9th July 1924. 

Civil P. C., S. 20—Sutl by commission agent 
against yrtnctpal can he entertained in a Court 
where the commission business is carried on. 

A Court, having jarisdictioii at tho place wl.ere 
iu compUaacs with th3 orders of the priQoipat 
the commission agent works, is compotont to 
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entertain a suit for balance of accounts by the 
commission asent against his principal. 

[P. 288, 0. l] 

j\Iehr Chand —for Appellants. 

Judgment. —The two appeals. Nos. 
1955 and 1956 of 1924 can be disposed 
of conveniently in one judgment. 

There were two suits by different plain¬ 
tiffs against the same defendants. Bang 
Ilahi and others, alleged to be the for¬ 
mer proprietors of a defunct firm in 
Kasur. The plaintiffs in one case were 
Bucbi Bam-Khan Chand of Kamalia in 
the Montgomery district, and in the other 
Hazura Mal-Lal Chand of Okara in the 
same district. In each case the plain¬ 
tiffs said that they were employed by the 
late firm of the defendants as commission 
agents to purchase in the Montgomery 
district cotton, grain, etc., and to des¬ 
patch it to Kasur. In one case the plain¬ 
tiffs alleged that a deposit of Bs. 200 
had been made with them and paid at 
their shop at Kamalia by the defendants, 
and in the other case a similar deposit of 
Bs. 2,000, was stated to have been made. 
Both suits were for a balance due on 
accounts. 

One of the defendants admitted in each 
case the dealings alleged by the plain¬ 
tiffs and did not deny the deposits, but 
he also pleaded that the Montgomery 
Courts had no jurisdiction. The learned 
Senior Subordinate Judge proceeded to 
try this issue purely on the question of 
the place at which payment by the 
Kasur firm was to have been made. 
After discussing certain evidence he con¬ 
cluded that there had been a special 
agreement in each case that payment to 
the plaintiffs was to be made at Kasur in 
the Lahore district, the home of the 
defendants and from this fact ho pro¬ 
ceeded to lay down a rule. 

In cases between commissioii agents and prin¬ 
cipals when money is specifically agreed to be 
paid at a place the claims are to be entertained 
only by those Courts having jurisdiction at that 
place. 

As authority for this proposition he has 
relied upon Motilal Pratabchand v. 
Surajmal Joharmal (1). 

Section 20, however, of the Civil P. C. 
enacts that a suit may be instituted in a 
Court within the local limits of whose 
jurisdiction the cause of action wholly or 
in part arises. The expression “ cause 
of action ” is defined in Motilal Pratah- 
chand v. Surajmal Joharmal (l), the rul- 

(IJ [lyutij 30 Bom. Bom. Ij. H. 1038, 


ing which the learned Senior Subordi¬ 
nate Judge has cited, as the bundle of 
facts which it is necessary for the plain¬ 
tiff to prove before he can succeed in his 
suit. The learned Judge who decided 
that case, after laying down this defini¬ 
tion, proceeded to explain what the 
bundle of facts must contain in a suit 
between a principal and commission 
agent. In that case the principal was 
the plaintiff and the commission agent 
was the defendant. It was explained 
that the plaintiff has to establish that 
be gave certain instructions to the de¬ 
fendant as his commission agent, that 
those instructions duly reached the 
defendant, that the defendant executed 
the commission with which he was 
charged, and that the defendant was 
bound to render an account, etc. 

In the ])re9ent case the plaintiff's had 
to prove inter alia that they received a 
commission from the defendants and that 
they executed it. That commission was 
the purchase of cotton, etc., in the 
Montgomery district and their alleged 
purchase of these goods, in compliance 
with the defendants order was, therefore,! 
part of their cause of action. What the 
learned Senior Subordinate Judge has 
really been at pains to do is to demon¬ 
strate that the suits could also be brought 
in a Court in the Lahore district. To- 
establish this fact does not lead to the 
conclusion that the Court of no other 
district has jurisdiction ; for it is com* 
mon phenomenon for a suit to be capa¬ 
ble of institution in more than one 
district. The learned Senior Subordinate^ 
Judge’s own Court has also jurisdiction 
since the alleged causes of action arose 
partly in the Montgomery district, 

I accept both appeals with costs, and 
set aside the orders returning the plaints 
for presentation to the proper Court, 
They will be received back by the lear¬ 
ned Senior Subordinate Judge and the 
suits be proceeded with. 

Appeals accepted^ 
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LeKOSSIGNOO ANl> FFonitK, JJ. 

Ziabh Singh —Defoncliinb—Appellant. 

V, 

Shahban Mir and othersi —PlainfcifT 

•and Defendants—Respondents. 

First Appeal No. 2343 of 1921, Decided 
on 14th Dooember 1925, from the preli¬ 
minary decree of the Ist class Sub-J., 
Amritsar, D/* 8th April 1921. 

Civil P. C., S. 11— Prior decision—Suit by 
minor*s guardian to recover property from ve>idee 
sold In excess of .that sanctioned by Court dis¬ 
missed—Fresh suit by minor after majority is 
7tot barred. 

Where a portion of a miuor’.s property was sold 
by his guardian to discharge the debts of his 
father with parmissiou of the Court but the 
yendee took possession of an area in excess of the 
land sold and the guardian, on her behalf and on 
behalf of the minor., sued the vendee for the 
0 X 066 S when the Court refused to adjudicate on 
the plea, that the sale by the minor’s guardian 
in excess of the land sanctioned by the Court was 
entirely without authority, on the ground that it 
had been raised too late and that the plaintiff 
oould bring a separate action upon it and dis* 
missed the suit, and the decision was not appealed 
against. 

Held : that the previou.s litigation is not bind¬ 
ing on the minor and he is not estopped by it 
from bringing a suit for recovery of the excess 
land taken possession of by the vendee. 

[P, 289, C. 1] 

Dev Raj Sawhneij —for Appellant. 

Gulam Rasnl and Rhurshaid Zaman — 
for Plaintiff—Respondent. 

Le Rossignol, J.—This appeal arises 
out of an action brought by Shahban Mir 
who attained the age of 21 years during 
the pendency of the suit, for i-ocovery of 
321 square yards of land situate in 
Amritsar city. In his plaint he recited 
that at the date of his father’s death he 
was five years of age and his mother was 
appointed his guardian by the District 
Judge, Amritsar, that in order to liqui¬ 
date his father’s debts his mother obtained 
permission of the District Judge to sell 
600 square yards of land, that she sold 
921 square yards instead of 000, that the 
alienation of 321 yards being the excess 
over 600 was entirely unauthorized and 
prejudicial to the plaintiff’s interests and 
he was entitled to recover them. 

Among other pleas the defendants, who 
consisted .of the original purchaser and 
his assignees, urged that inasmuch as the 
plaintiff had sued for this land in earlier 
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suits the matter was res judicata. But 
the learned Judge of the Court below has 
held that the first judgment veferred to 
did not decide any poipt on the tuerit.s 
and that the judgment by tlie Munsif 
Raja Ram dated the 2Cth' March 1907, 
though it would be binding upon the 
plaintiff had he been an adult, could be 
uvoided by him on the ground that his 
next friend in that suit 'iiad boen guilty 
of gross negligence in not putting forward 
the plea that the sale by her of any land' 
in excess of 600 square yards was entirely 
without authority. Tiie third judgment 
referred to was not a judgment inter* 
partes and has no bearing on the i^suo. 
The trial Court has decreed for the 
plaintiff. 

The main question debated before u» 
in this api^eal has been whether the plain¬ 
tiff is bound by the decision of Raja Ram 
Munsif. The sale of the property in 
dispute took place in January 1904 and 
according to the sale deed the total area 
sold was 648 plus 114 square yards, or 
762 in the aggregate. The suit instituted 
by tile mother of the plaintiff in 
1906 on her own behalf and also on 
behalf of the minor was to , the 
effect that she had transferred approxi¬ 
mately 600 square yards to the defendant 
who subsequently toDk iiossession of an 
area in excess of the land sold. The 
Munsif . found that the area sold as 
recorded in the deed of sale was incor¬ 
rectly calculated, but that,’determined by 
the length and breadth reoitod in the deed 
of sale and the boundaries therein given, 
the land in the possession of the vendee 
was only the land transferred to him. 
At the arguments stage it was »contended 
that the sale of more than 600 square 
yards of land by the minor’s mother was 
entirely without autliority but the Mun- 
sif refused to adjudicate on that plea on 
tlio ground that it had been raised too 
late and the plaintiffs could bring a sepa¬ 
rate action upon it. , The Munsif for 
these reasons dismissed the suit and the 

plaintiff s mother did not lodge an appeal 
against that decision. 

Now, the vendee was a patwari who, 
of ooursOj was familiar with the measure¬ 
ment of land, while the plaintiff’s mother 
was a woman quite inexperienced in these 
matters. From the guardianship record 
we find that the estimated value of the 
land was Re. 1 per square yard, that the 
vendee secured it at the- nominal rata of 
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annas ten. But if the real area transfer¬ 
red be calculated the real price secured 
wai only ei^ht annas per square yard. 
From this it is clear that the bargain 
secured by the vendee was undoubtedly 
favourable to him, and whether or not 
the,plaintiff’s mothere ontemplated, with¬ 
out knowledge of its exact measurement, 
the sale of the property described in the 
deed of sale, it was clearly her duty as 
next friend of her minor sou to plead 
that the sale of approximately more than 
600 square yards was unauthorized and 
conse<iuently was not binding on the 
minor. We accordingly hold that the 
previous litigation i)efore Munsif Eaja 
Ram does not hind the minor and in 
bringing this suit he is not estopped by it. 

From the foregoing it follows that 321 
square yards of the minor’s land was sold 
by his guardian without authority ahd 
the plaintiff is consequently entitled to 
recover it. 

The appellant has also contended be¬ 
fore us that in his plaint the plaintiff’ 
made no reference to the ])reviou9 liti¬ 
gation between the parties and that coii= 
sequently he was not entitled to plead 
his mother’s negligence, but the matter 
was raised by the defendant in his pleas 
and was the chief subject of contention 
in the Court below. There was no spe* 
oific issue on the ]X)int but the matter 
was one for argument not for evidence 
and the defendant has been in no way 
prejudiced by plaintiff’s failure to refer 
to the earlier litigation in his plaint. 

Another point urged is that the (luon- 
dam minor derived benefit from the sale 
and should offer restitution. The suit, 
however, is not for cancellation of the 
whole transaction but only for tl%fi can¬ 
cellation of the unauthorized portion of 
it. No doubt the shops which constituted 
a portion of tlie consideration for the land 
sold have improved in ^'alue but the 
unearned increment of the iwrtion of the 
land sold which will remain in the pos¬ 
session of the defendant is also very con¬ 
siderable. Even after the satisfaction of 
the plaintiff’s decree the defendant will 
remain in possession of 600 square yards 
for which he gave in cash and kind only 
Rs. 475. 

For these reasons we concur in the 
oonclusions of the Court below and dis¬ 
miss this appeal with costs. 

Appeal dismissed. 
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Harrison, J. 

Khair Din and others —Petitioners. 

V. 

Emp^ro )—Opposite Party. 

Criminal Revision No. 2019 of 1925, 
Decided on l7tb March 1926, reported 
by the S. J., Ludhiana, on 7th Decem¬ 
ber 1926. 

Public Act (3 o/18G7), S. 5 —Police 

cann-ot ^elze money, etc., foimd on tJte per:<ons of 
accu%eci. 

'rbe power given to police in tlie first pnrt of 
S. 5 to seize instruments of gaining and money, 
etc., found in the house does not extend to the 
seizure of money recovered on the search of the 
persons found in the house. The search is limi¬ 
ted to the recover}* of lustruments of gaming 
found on the person *nd, therefore, the police 
has no power to seize money found on the person 
of the accused : A. I, It. 1924 Patna 42 : 26 
Pom. G41 : 44 Bofn. G8G ; 26 All. 270 ; and-41 .4//. 
300. Jtrf. [P. 291. C. 2] 

Ealcuinat Hai —for Petitioners. 

Gobind Ram Kkanna—tor 4;he Crown. 

Facts. —Abdul Aziz and nine others 
were challaned by the police undei- 
S. 4 of Act III of 1867. Abdul 
Aziz was also challaned under S. 3 of 
the Act on the allegation that be was 
the keeper of the gaming house in which 
the accused were found. The accused 
gave various explanations regarding 
their presence in or about the house in 
question, but the learned Magistrate 
disbelieved their defence and convicted 
all tlie the accused under S. 4 of tlie 
Act. 

Ai)dul Aziz was sentenced under S. 3 
of the Act to pay a fine of Bs. 25 and 
under S. 4 of the Act to pay a fine 
of Rs. 20. .-Xll the other accused were 
sentenced to pay a fine of Rs. 30 each 
under Section 4 of Act HI of 1867. The 
Magistrate also ordered the cards, dice 
and all moneys found in the house or on 
the accused at the time of the raid 
to be forfeited. 

Grounds. —Only two of the convicts, 
namely, Khair Din and Mohan Lai Iiavo 
presented an application for revision of 
the order of the Magistrate and on their 
behalf it was urged : (l) that they had 
committed no offence, as the warrant on 
the authority of which the house in 
question was raided was defective and 
irregular,^2) that in any case the order 
of the Magistrate directing forfeiture of 
money found on the persons of the peti- 
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'tioQors was wrong. Before proceeding 
further, it may be stated that tlio order 
regarding forfeiture of money found on 
the persons of the petitiooers is not 
appealable. The order of conviction in 
this case having been p\ssed by a Magis' 
trate of the Ist Glass is clearly not 
appealable and the order of forfeiture 
having been passed under S. 8 of the 
Gambling Act and not under S. .o20 of 
the Oriminal P. O, is, therefore, ndb ap¬ 
pealable as was held in Qnee>rl^tnpre^s 
w. Hiivia (l). 

After going through tl)e record and 
heiring counsel for the parties, I have 
^ome to the conclusion that the con¬ 
tention of counsel for the appellant 
regarding the defective nature of the 
warrant is not well founded. 

According to law, the officer issuing 
the warrant is to fix the period within 
which the warrant .is to be executed. 
In the present case, the, Superintendent 
of Police fixed this period at 10 
•days and the figure 10 " was 
written in manuscript in the warrant. 
TThe learned counsel for petitioners con¬ 
tended that the figure “ 15 was nob ini¬ 
tialled by the Superintendent Police and 
that this figure might have been entered in 
the warrant by the Sub-Inspector subse- 
<iu 0 nt to its being signed by the Superin¬ 
tendent of Police, There is no doubt 
that the figure “ 15 ” which»i 3 in manus¬ 
cript in the warraut in question is not 
initialled by the Superintendent of Police 
^ut there are some other entries in the 
warrant whicli have been written in 
manuscript and which arc not initialled 
by the Sui^orintendent of Police. The 
Superintendent of Police is a responsible 
Officer amd it may be )>30sumed that be¬ 
fore signing the warrant he would see 
•that it was cou^plebe in every res]) 0 ct, 
and from the statement of the Sub- 
Inspector it is clear that the warraut 
was complete before it was signed by the 
Superintendent of Police. Under these 
circumstances there is no force in the 
contention that the figui*e “ 15 ” was in- 
-serted in the warrant subsequent bo its 
having been signed by the Superinten- 
•denb of Police. 

*Th 0 contention that the house had 
•nob been proved bo be a common gaaning 
house was not pressed and thus the 
pdtitioAers’ contention No. 1, given 
a bove faila. _ _.___ 

' (1) [18863 10 Bom. 196. 


The second contention, howovor, ap¬ 
pears to be sound. The order of for¬ 
feiture, as stated abive, wai passed under 
S. 8 of the Act. Tiio seizure of articles 
directed to he forloited is authorized !)y 
S. 5 of the Act a»ul it remains to bo- 
seen whether bliab section authorized 
the police to seize money found on tlio 
pax’sons of tlio accused being searched. 
A ijorusal of S. 5 shows tliafc seizuro 
may take place in two ways : (l) instni- 
juents of gaming and money, etc., found 
in the hou^e may be seized hy the police ; 
( 2 ) the house and the persons of it** 
occupants may be seirched for recovery 
of the instruments of gaming and tbo 
instruments of gaming so recovered may 
ba seized by tlio police. 

Thus it will appear that S. 5 does nof^ 
authorize the pxlice to search the per¬ 
sons of the occupants of the house, 
except for the recovery of instruments of. 
gaming and that according bo this section 
the police had no power bo seize money 
on the persons of ti\e petitioners. 

The learned Public Prosecutor coaben- 
ded that according to S. 5, the police 
was authorized to seize insbrumcut* of 
gaming and cash, etc., found in tho hoiue 
and that the acciuol persons having 
been pr 6 ?enb in the iiouse at the time of 
search, the money reco.ored from their 
poisession was found iu the house and 
was liable to 1)3 seized by the police 
under S. 5 of the Act. After 
careful consideration, lam of opinion 
that this contention is not sound. Ht,! 
this contention been sound, there was no 
necessity for tho Legislature after au 6 l) 0 ^ 
rizing the Police bo seize instruments of 
gaming and cash etc, fomid in tlio houso 
bo make a further provision for thesearcli 
of the house and the searcli of the persons 
found therein. Tlie fact that the Legis¬ 
lature considered it necessary to make a 
further provision for empowering the 
police to seavcli the liouse and persons of 
its oocupiuts, leaves no doubt in my 
mind that the pewer given bo police irii 
the first part of S, 5 to seize instrumonbst 
of gaming and money etc, found in tixet 
liouse does nob extend to the seizure off 
moliey recovered on tlio search of the! 
persons found in the house. Tho searcbf 
is clearly limited bo the recovery of in-f 
struments of gaming and, therefore, th^. 
police had no power to seize money found 
on the persons of the petitioners. In 
this view, I am fortified hy two ralingK 
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of the Bombay High Court namely 
Emperor v. W'ctUimussaji (2) and Em' 
peror v. Sadas'iiv (3) which are })ased 
on Bombay Act Ko. 4 of 1887, the pro¬ 
visions of which on the point at issue 
appear to he identical with those of Act 
3 of 1367. 

I, tlierefore, submit the records of the 
case to the High Court with the request 
that the order of the Magistrate directing 
the forfeiture of money found on the per¬ 
sons of the i^etitioners may V)e set aside 
and that oi’ders may be passed as to the 
refund of Rs. 66/8/0 and Rs. 10/0/3 
found on the persons of Khair Din and 
Mohan Lai, i>etitioner9, respectively. 

In this case, t!ie learned Magistrate 
has committed another mistake, which 1 
thinU it my duty to bring to the notice 
of the Honourable Judges for proper order. 
Abdul Aziz has been convicted under 
S. 3 of the Act and sentenced to 
pay a fine of Rs. 25/-, He has also been 
convicted • under S. 4 of the Act and 
directed to pay a fine of Rs. 20/-. In my 
opinion, Abdul Aziz could not he convict¬ 
ed under both the sections. 

He is said to be the keeper of the 
gaming house and therefore his convic¬ 
tion, in my opinion, under section 4 of 
the Act is wrong. I, therefore, submit 
that the conviction of Abdul Aziz under 
3. 4 of the Act may be set aside if the 
Honourable Jxidges think it proper. 

Note : The fine has been paid. 
Order. —A raid on a gaming house in 
Ludhiana City was made on the 2nd 
March 1925. Ten men were convicted 
under S. 4 and one Abdul Aziz was also 
convicted under S. 3, and they were all 
sentenced to fines. The sentences not 
being appealable, the learned Sessions 
Judge has sent up the cases and recom¬ 
mended revision on two grounds (l) that 
Abdul Aziz should only have been con¬ 
victed under one section and (2) that the 
property discovered when the accused 
were searched was not shown to have 
been used for gaming, was wrongly con¬ 
fiscated by the Magistrate, and should 
now be retm-ned to the owner. 

It is obvious that the learned Sessions 
Judge is perfectly correct in the view he 
has taken on both points. In spite of this 
the District Magistrate has moved the 
Grown to resist the application and to 
oppose the doing of a simple act of justice 

“72rfl9dir^6~Bomr64l^4Bom7LrRri27^ 

(8) 11920] 44 Boro. 686=22 Bom. Xj, B. 197. 


being done. This appears to me to be a 
very curious proceeding. I can only 
suppose that neither the. District Magis¬ 
trate nor the Government Advocate has 
read the case himself. 

So far as the conviction under S. 4 of 
Abdul Aziz is concerned counsel does 
nob oppose its cancellation. It must; 
obviously be cancelled. So far as the- 
i*eturn of the money is concerned counsel 
quotes .4. T. a. 1924 Patna 42. This ruling 
does nob support him though it points 
out that if the money had been proved to. 
have been used for gaming it would have- 
been liable to forfeiture. The Magistrate 
held that the fact that it was dusty was 
sufficient to establish that it had beenr 
staked on a dusty floor. This is too far¬ 
fetched and I find that whatever may be 
suspected there is no sort of evidence 
that the money was used for gaming. The 
learned Sessions Judge has quoted the 
Bombay authorities on the subject, name¬ 
ly Emperor v, Walli (2) and Empei'or v. 
Sadashiv (3), these being under the 
Bombay Act which is similar to the 
Public Gambling Act. To these should 
be added A> /. R. 1924 Patna ^2^ Emperor 
v. Tota (4) and Talla v. Emperor (5), 

I set aside the order directing the for¬ 
feiture of the stim of Rs. 66/8, and 
Rs. lO'O'J found on the persons of Khair 
Din and Mohan Lai respectively and 
order that these sums he returned to 
them. 

The conviction of Abdul Aziz under 
S. 4 is set aside. The fine of Rs. 20 im- 
lK)sed under that section, if paid, will 
refunded. 

Conviction set aside. 

(^[1004] 26 All. 270=(1004) A. W. N. 11. 

(5) [1020] 41 All. -366=17 A.T.J. 363. 
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of printing ilociitnenta Is on Ou 
party for tvfwm they are necessary and essential 
in appeal—Party unpugnfng the correctness of a 
Aoc'UMit5»^/ must print It. 

The party on whom the duty of printiug ilocu 
meute falls is not the p.\rty which relics on the 
document in the sense that he produced it, but 
the party for whose case in appeal the document 
is necess.4ry and essential, and it is as necessary 
ivnd essential to an appellant who Impugns the 
-correotue>>s of a document, or contends that it 
has not been correctly weighed and interpreted. 
That it should be printed as that the jndgmeut, 
■which he attacks, should be printed. The test 
is whether the appeal can proceed and can bo 
argued without it, and whether the appeal is 
self-contained. If ii\ addition to the documents 
considered by the lower Court in its judgment or 
referred to in the plaint other documents are 
required by the other side, it is for that side, 
which requires them, to have them printed. 

[P. 296. C. 2] 

Moti Sagar and Durga Das —for Ap- 
ipellants. 

Noad and Ram Lai —for Respondent. 

Harrison, J. —In fcliis suit the Secre¬ 
tary of State sued hrm Bhai Jawahar 
Singh and Sons, claiming damages for 
breach of a contract. He was given a 
decree for the full amount claimed of 
Rs. 24,3*28-11-1, and the defendant firm 
appeals. 

The facts as stated in the plaint 
are that the Inspector-General of Pri¬ 
sons invited tenders for the supply of 
yarn suitable for the manufacture of 
prisoner's clothing, etc., etc., lor a period 
of 12 mouths. In reply to tliis letter 
the defendant firm tendered. The tender 
•was accepted and a formal agreement 
was executed on the 18th August 1917. 
The terms of the agreement were that 
the defendants were to supply cotton 
^arn to the various jails in the province 
in accordance with demands to be made 
by them. Several orders of October and 
November were not complied with and 
a letter was written on the 7th Novem¬ 
ber drawing the attention of the defen¬ 
dant firm to this fact and threatening 
it that unless the gools were supplied 
•the 3 ^ 'would be purchased dn the open 
mai^efc and the difference would 1)6 
charged to them. 

Further defaults were made and on 
tbe Gtii December the Inspector-General 
served a registered notice upon the 
defendants c-alling upon them to comply 
with the demands and pointing out the 
consequences which would follow uix)n 
■failure to do so. To this the defendant 
Tfirm replied by a letter dated the 14th 
December 1917, printed at page 62, in 


which the^' asserted that the plaintiff 
had broken the contract by ordering 
cotton whicli was not covere<l by the 
terms of that contract, demanded their 
security' back and tlie payment of out¬ 
standing bills and recited categorically 
that under these circumstances they were 
comi>elled to rescind the contract. In 
the following month tlie Inspector- 
General issued instructions to tlie Super¬ 
intendents of various Jails that, as the 
firm was unable to supplj^ yarn, pur¬ 
chases might be made in the o])en market 
up till tlie date on which the contract 
would have terminated. 

In the present suit the plaintiff claims 
damages representing the difference bet¬ 
ween the prices tliat were actually paid 
in tlie open market for the cotton 
required and the prices at wliicli the 
defendants liad contracted to supply. 
In their reply, the defendants traversed 
most of the allegations made b^' the 
plaintiff. They contended that the 
agreement was bad on account of vague¬ 
ness, that the contention contained in 
their letter of the 14th December was 
quite correct, that it was the plaintiff 
who had broken the contract bj* ordering 
goods not covered bj^ the terms of 
the contract and bj' delaying paj'ment 
for the goods supplied, and that the^ 
themselves bad committed no breach 
whatever. 

They questioned the correctness of the 
I^laintitf’s allegation as to the purchase 
of the goods and the rates paid. In 
para. 5 of the plaint it had been stated 
that owing to a rise in the price of cotton 
yarn the defendants stopped supplying 
3 ’arn to t)io jails. To this the defen¬ 
dants' reply was that: 

It is DOT admitted that the vate of yarji rose 
in tho month of October 1017 and tliat the 
defendants accordiugl}* slopped supplying goods. 
The re-st of the paragraph is not denied. 

This we can only read as meaning that 
tliey didstopsupplyinggoods but that the 
reason was, was not as given in the plaint 
The defendants also took a point regard¬ 
ing what are called half counts, which 
was definitely dropped in appeal. On 
tho 18th January 1919 Mr. Mahfcab 
Singh, who was appearing for the jJain- 
tiff, stated that the defendants had 
broken the contract on the 14th Decem¬ 
ber and refused to carr^* out the terms 
of the contract. 

On these pleadings lo issues were 
framed and the trial Court hold that’ 
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SI breacli had been couiraitfced on the 14fch 
L)eceinl>eu which entitled the plaintifit' 
to claim damage?, and that the amount 
of damages was proved by the evidence 
which consisted of tlie oral statements 
oT various jailors and of the documents 
produced by them. It held tliat the 
agreoment was not bad for vagueness 
aind that the plaintiff had not committed 
amy breach by ordering cotton for i^uw 
poses nob indicated in the contract. 

On appeal tlie points pressed by 
counsel are that the agreement \vas ]>ad 
Cor vagueness, that t)ie plaintiff did 
commit a breach by ordering goods not 
covered by the terms, that the defen- 
<lanfcs did nob commit any breach and 
that this letter dated Ilth December 
tiuiounted to nothing more than an offer 
or notice intimating their intention not 
fco carry out the terms of the contract, 
that this was a nullity until either acted 
upon or accepted l>y the plaintifl’ and 
Hs it was not so accepted nor acted upon, 
it had no oCfecb wliatsocver. He further 
contends that even if damages be decreed 
against him, the plaintilf has not prov’ed 
the amount which he is liable bo pay. 
Tl»e point regarding the vagueness (jf the 
ternjs of the contract is not seriously 
pressed. The contract is for an inde* 
fi’uto supply’ of cotton to be ascertained 
at subsequent dates. The quantities 
Were subsequently ascertained as tlie 
ig.'juirements of tlxe various Jails materi- 

adi/iO. 

So far as tlio purpose for which the 
cotton was to be used is concerned, the 
defendants took their stand on the terms 
of the letter calling for tenders as recited 
in the plaint. This stated that cotton 
y arn was require<l for pi’isoners’clothing, 
etc., etc. In the letter pidnted at 
l»age 62, in which tlie defendant-; stated 
very clearly that tliey liad no intention 
of carrying out the contract they omitted 
the words etc., etc.” and said that 
** the contract was limited to supply of 
cotton for the manufacture of prisoners’ 
clothing only.” This was not the case 
and the interpretation placed upon the 
invitation by the defendants themselves 
may be seen from their tender printed 
at page 4, the schedule at page 5 signed 
by them, and the agreement at i^age 6 
in which they make no ineution of the 
purposes for which t!\e cotton was i*e- 
quired and merely 3j)eak of ‘the said 
goods.*’ In the schedule at page 5 one 


of the descrijitions of supplies required 
is ‘ bump yarn for ropes,” and the defen¬ 
dants have been wholly unable to explain 
how this could be required for prisoners* 
clothing. 

It is then urged that the words ” etc;, 
etc.” must be read as meaning ejusdem 
generis. The requirements of prisoners, 
under this head so far as wo know, are 
confined to clothing and woollen blankets 
and the words ” etc., etc.,” cannot there¬ 
fore refer to their requirements. It is 
admitted by the plaintiff that ho did 
order yarn for manufacturing muslins, 
dustox’S and other articles, and supplied 
these manufactured articles not only to 
otlxer Government departments but also 
to the general public. Wo are of opinion 
that the words ” etc., etc.,” cover all 
purixoses for which cotton is losquired in 
the jails w’hether for the manufacture 
of goods or for internal consumption. 
It lias not been contended that any~ 
unreasonable quantity of cotton was 
demanded nor that the defendants were 
prejudiced or injured in any way by the 
nature of tlie demands and the qualities 
requii'ed l^eing of an unexpected or 
unprecedented description. Wo hold 
that the contract was good and valid. 
The <iuosbioDS remain of whether the 
contiacb has been bi'oken, and if so, who 
Is responsible for the breach. 

The positiou taken by the defendants 
is that the preliminary stage consisting 
of their repeated failures to supply ^be 
goods ordered and the action taken by 
the plaintiff in writing to them on the 
6bh December 1917 must be ignored as 
mere preliminaries and that the first step 
towards the breach was committed bv 
them in writing their letter of the 14th' 
December 1917, in which they categori* 
cally refused to carry out the contract. 
This, it is pointed out, amounted only 
to a notice or offer under S. 39 and 
unless it was accepted or acted upon-, 
it was wholly inoperative and void. 
The plaintiff ou the other side contends 
that, even if this view he taken, ho* 
did act upon their letter, in that he 
stopped sending further demands and did 
supply his requirements from the open 
market. He contends that the fact that 
he did so piecemeal or on various dates 
throughout the year as requirements 
arose is wholly immaterial. We have 
been referred by counsel to Bitaserayn 
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Kiekiel (l) Rash Rehary v. Nrittya iiapal 
('2), and Manindra Chandra v. Aswan i 
Kuinar (3), and we agree \Yith M.Moti 
Sag;\r that this position, as defined by 
him, is quite correct so far as the future 
requirements were concerned presuming 
always that this letter of the 11th of 
Deceuihor amounts to a notice or ofler 
under S. 39. 
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end to the contract, he must inform 
the defendants of his requirements sa 
they arise so as to enable tliem, if they 
wish, to repent and to carry out their 
contract so far as it affects the remaining 
instalments. We do not wish to be under* 
stood to lay down that the purchase must 
be made as one transaction and that rea¬ 
sonable latitude would not be allowed to 


The plaintiff’s claim may be divided 
into two halves, the first being the dam¬ 
ages claimed on account of the high ]>vic 0 
of the goods purchased to su])ply the 
deficit caused by the failure of the defen¬ 
dants to carry out the orders received be¬ 
fore the 14bh of December, and the secoud 


consists of the damages claimed on account 
of the purchases’ made at high prices 
duritig the remainder of the year audit 
a])i'>cars to be that while the plaintifi is 
entitled to the first he is not entitled to 
the second. On receiving this letter of 
the Llth of December the plaintiff had 
bhice courses open to him. He could 
write acknowledging its receipt and ac¬ 
cepting the position as there defined, and 
so fulfil the requirements of S. 39. Ho 

could also act upon the letter by going 
into the open market and purcliasing his 
roiiuirements for the year, and in eitl er 
c.uso lie could sue the defendants for 
damages, these damages being calculated 
at the date, i.e., at a future date on which 
the requirements would arise, this calcu¬ 
lation being necessarily a matter of guess 
work. If he did not adopt either of those 
alternatives he could ignore the letter and 
treat the contract as still subsisting. But, 
if ho did so, it must inure for the benefit 
of both sides, and S. 48 of the Contract 
Act would apply. It was not iiossihle 
for him to go on accepting the offer of 
the 14th of December in instalments 


throughout the year. The various autho¬ 
rities quoted do not say ‘definitely in so 
many words that he could not do so, but 
tlioy make it quite clear, in our opinion, 
that this is the position. If he does not 
take action by word or deed he cannot 
keep the contract alive for his own pur¬ 
pose and treat it as rescinded so far as 
any benefit, which might accrue to the 
defendants, is concerned. In other words 
if he does not adopt either of the alter¬ 
native courses, whereby he oan put an 
(i) [1916]' 48 Cal. 305=^0 0. W. N. ii0=23 

f‘2) riUOGl 33 Cal. 477=3 

(3) Oal. 427=32 C.T. J. 1G8'-25 
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the promisee in providing himself with the 
goods. This latitude would doubtless 
cover the purchase from several sellers 
extended over a reasonable .time, but in 
our opinion it could not cover the facts 
of this case so far as it includes the wait¬ 
ing for the actual amounts to be ascer¬ 
tained and the extension of the purchases 
over many months. 

In this case tlie plaintiff did not adopt 
any of the three courses open to him in 
its entirety. He accepted the offer ot 
the 14th of December in so far as he 
went into the market and supplied his 
wants represented by the goods he had 
ordered and which the defendants had 
failed to supply. He might at the same 
time have supplied his future wants 
which would accrue during the rest of the 
year. But the fact that he did not do so 
does not, in our opinion, debar him from 
claiming damages on the amount of goods 
which ho did buy there and then. It 
was unnecessary for him to communicate 
the fact of his purchase ; his action in 
making the purchase was sufficient. We, 
therefore, find that lie is entitled to the 
first part of his claim only. 

The ultimate position of the plaintiff 
is that continued defaults were made 
which constituted a notice to him of the 
defendants not to be bound l>y the con¬ 
tract and not to carry out its provisions. 
He replied in hi^letter of theCth Decem¬ 
ber in which ho had accepted the notice 
and left it open to the defendants to, 
withdraw it by carrying out their part of 
the bargain. As explained in Bilasi Bam 
V. Ezekiel (1) this letter is hot sufficiently 
definite by itself to terminate the con¬ 
tract, and even though the defendant by • 
their reply of the 14tb December, de-- 
finitely refused to accept the opportunity 
given them that refusal cannot he treated 
as dating back in such a way as to render 
the unconditional acceptance contained, 
in the letter of the 6bh December an un¬ 
conditional and absolute acceptance ex-, 
cept to the extent described above. Thera, 
is, therefore, in our opinion no suoh.de- 
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finite acceptance and uo such definite act 
on the part of the plaintiff as is required 
by S. 39. The contract was, therefore, 
kept alive so far as the late requii*ements 
are concerned. 

As regards the measure of damages to 
which the plaintiff is entitled it is con- 
iended by counsel that the plaintiff is 
entitled to none as he has not followed 
the procedure laid down in the agreement 
and called upon the sui>erintendents of 
the various jails to assess the damages, 
and after their doing so he has not al* 
lowed one month to the defendants in 
which to appeal against their decision to 
the Inspector*General. He relies on 
para 4 of the contract. We are of opi" 
nion that there is no force in this conten- 
tion. It is not a question of a reference 
to arbitration. The Superintendents of 
the Jails or any other subordinates of the 
Secretary of State could only sue for 
•damages in accordance with S. 74 of the 
Contract Act, and it is these damages 
which the plaintiff claimed. 

Regarding the actual amount and the 
rates, etc., the defendants contend that 
their appeal must succeed because the res" 
pondeut has failed to print all the docu¬ 
ments on which he relies and 
quotes Kartar Sinyh v. Labh Singh 
(4) in support of tliis view. In our 
opinion this ruling does not place the 
interpretation, wliich they wish, on the 
rules regarding printing. In that case it 
is clearly stated tlrat the District Judge 
considered one docuiiient only and rested 
his decision thereon. The Judges of this 
Court took a different view of the value 
of that document and this finally decided 
the case. The respondent wished to rely 
upon other documents which he had not 
asked to have printed and some of which 
were apparently named but not considered 
by the District Jndge. In this case it is 
not a question of mere reference to the 
documents for the trial Court has clearly 
relied upon them and considered them in 
its judgment and based its decision upon 
them, and, therefore^ we are of opinion 
that under Rule 1, Chapter XX, of the 
Rules and Orders of the High Court, Vol. 
V, it was the duty of the appellant to 
print these documents. In the second 
place the portion of this ruling which 
follows the decision regarding the one 
document ; is, in our opinion, an obiter 
dictum. The old rule was very_olear and 

-^4) A.LR. 1923 3-ah. 356. 


the recent amendment of 1922 runs as 
follows : 

(1) (a) Plaint and Pleas (b) Such Mooumentfi 

either referred to in the plaint as forming the 
basis of the suit or considered by the lower Court 
in its judgment as maj’ be specified by either 
party in response to a notice within the period of 
30 daj's etc. 

And the party on whom the duty falls 
is not the party, which relies on the docu* 
ment in the sense that,he produced it, but 
the party for whose case in appeal the 
document is necessary and essential and 
it is as necessary and essential to an 
appellant who impugns the correctness of! 
a document or contends that it has not 
been correctly weighed and interpreted 
that it should be printed as that the 
judgment, which he attacks, should be 
printed. The test is whether the api)ea] 
oan proceed and can be argued without 
it and whether the appeal is self-con¬ 
tained. \Vhat the appellant does in this 
case is to contend that the lower Court 
was wrong and must be held to have 
given a wrong decision, because the res¬ 
pondent did not have certain documents 
innnted. If in addition to the documents 
considered by the lower Court in its 
judgment or referred to in the plaint 
other documents are required by the 
other side, it is foi* that side, which 
requires them, to have them printed. 
Counsel points to Rule 5 (l), the last two 
lines of which seem to contain a mistake. 
Whether they do or do not, the earlier 
part of the chai>ter is, in our opinion, 
(luite clear. The defendants-appellants 
l)ave not seen fit to have any of the 
documents printed which they wish to 
attack, and cannot therefore refer to 
them, and they are unable to show that 
damages awarded by the trial Court have 
not been correctly calculated. 

The only question remaining is up to 
what purchases or rather damages on 
purchases of goods indented for before 
tlie 14th December are to be allowed. 
Counsel for the defendants has suggested 
that if the various pleas of vagueness, 
etc., are not successful purchases up to 
the 31st December should be allowed. 
We do not consider this would give a 
reasonable opportunity for the purchase of 
the goods and we take the 31st Janu^y 
1918, as the last day on which the plain¬ 
tiff was en^tled to act and render the de¬ 
fendants liable. Before the 14th Decem¬ 
ber the plaintiff had made good the de“ 
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faults of the defendants and acted upon 
their refusal to the extent of purchasing 
goods for which ho had to pay Rs. 619-13 
more than the contract rates. Between 
the 14th December and the 3l9t January 
he similarly purchased goods for which 
he had to pay Rs. 3,42d"14 more than 
the contract price. While keeping in 
mind that the purchases are not to be 
^Allowed to exceed the indents we have 
not confined the purchases strictly to the 
identical jails and liave allowed a pur- 
*«ha9e of the same amount as a previoiis 
indent even if shown against another jail. 
The final result is therefore that the 
plaintiff is entitled to Rs. 4,048-11. We 
accept the appeal of the defendants in so 
far as to reduce the amount of damages 
Rs. 4.048-11. 

The defendants have succeeded on a 
highly technical point and the equities 
.-are entirely with the plaintiff, whose suit 
has 1 failed to the extent of five-sixths 
because he did not observe the very 
•strict and very technical requirements of 
the law. We leave the parties to bear 
their own costs throughout. 

Appeal partly iccepted. 

A. 1. R. 1926 Lahore 297 

Sh.adi Lal, C. J. 

Ram Saran Das and anothei — 
.Accused—Petitioner.s. 

v« 

Emperor —Opposite Party. 

Criminal Reference No. 1523 of 1925, 
•Decided on 13th February 1926, made by 
the S. J., Karnal, on 8bh September 1915. 

Poial Code, S, 171*C —Preventlno rival candi¬ 
date from going out of his house for Itulucing 
voters is not offence. 

Whoio the complaluaut, a catididaie for elec- 
'tiou, was prevented from coming out of his bouse 
and going to the voters by his rival candidate and 
the latter'.s supporters who were picketing the 
former’s house. 

Held : that the accused, the rival candidate, 
is not euiltv of an offence under S. 171-C. 

[P 298 C 2] 

Moti Sagar and 37. L. Pari —for 
Petitioners. 

Shamair Chand —for Complainants. 

Facts. —On the night of the 13th of 
July 1925 Shikar Chand, one of the two 
irival candidates for a Municipal seat at 
Rohtak, sent a telegram to the Revenue 


Assistant that Har Sarup, his rival, and 
his agents and helpers were threatening 
his voters and obstructing them in 
coming out of their houses by picketing 
outside their doors in large numbers. 
Oh this a number of i)0ison3 have been 
cliallaned by the police under Ss. 341, 
342 and 143 and tlie case is being heard 
by the Tahsildar ISfagistrate, Second 
Class, of Rohtak. 

Objection was taken to the prosecu¬ 
tion by the accused that the case was 
not triable without the previous sanction 
of the Local Government under S. 190 
of the Criminal P. C. This objection 
was overruled by the Magistrate and a 
petition for revision has now been 
presented to this Court. 

Grounds.*-^! have heard Lala Sham 
Lai for the applicants. He points out 
that the offence described above falls 
within the i>urview of S. 171-C of the 
Indian Penal Code which lays down 
that 

whoever voluntarilj' interfere-^ or attempts to 
interfere w’ith the free exercise of any electoral 
right commits the offcucu of undue luffuencc at 
an election 

and that 

whoever threatens an}- candidate or voter with 
injury of any kind shall be deemed to interfere 
with the free exercise of the electoral right of 
such candidate or voter within the meaning of 
sub'S. (1). 

He cites Ram Nath v. Emperor (l) 
in which it was held that 

where two provisions defining different 
offences, one specific and the other general, are 
applicable to a case, the specific provision ought 
to be applied in preference to the general one and 
that where the law says that it is a condition 
precedent to a pro-ecution in respect of certain 
offences that a sanction must bo obtained from 
the Local Government, it is not open to any 
subordinate authority to override the provisions 
of the law by saying that the offence also fulls 
under a different definition and that, therefore, 
the offender mn) bo prosecuted without any 
sanction. 

This ruling was brought to the notice 
of the Magistrate also, hub he disagreed 
with it on the authority of Ram Nath v. 
Emperor (2) and Ranchhod Sursang v. 
Emperor (3J. The former ruling has 
however been distinctly dissented from 
in Ram Nath v. Emperor (l), while in 
opposition to the Bombay case the 
applicant’s counsel cites Lekhraj v. 
Emperor (4) in w hich it was held that 

(1) A. I. R. 1025 All. 230. 

(2) A. I. R. 1924 All. 684. 

(3) A. 1. R. 1024 Bom. 502. 

(4) flOlO] 81 P. R. 1910 0r,^194 P. U R. 1910. 
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in a case trial)le exclusively • by a Court 
cl; Sessions, a Magistrate has no power 
tij tv^sume jurisdiction V)y fi'aming cliarges 
of niinor offences. In my opinion the 
case cited by the applicants’ counsel, 
Ham Nath y. Kmperor (l), is exactly 

point and as an offence under S, 171-C 
is not triable by a Magistrate of the 
Second Class I think the Taiisildar 
(who is a Magistrate of the Second Class) 
should not have assumed jurisdiction by 
holding that the case also fell under 
Ss- dll, 342 and 143, which arc all minor 
offences as compared with 8. 171-0 
(itaving regard to the maximum sentence 
which can 'bo passed under these 
.sections). 

As regards the argument that the 
olwtructiou in this case was not at the 
time of election but on the previous 
night the definition in S. 171-C (1) itself 
is clear. It does not lay down that the 
obstruction should be at the time of elec* 
tion but that whoever voluntarily 
interferes with the free exercise of any 
electoral right commits the offence of 
undue infiiionce at an election. So far 
as 1 can see this includes an obstruction 
at a time preceding the election. 

'The case is, therefore, submitted to 
the High Court for revision w'ibh a 
recommendation that the case may be 
withdrawn from the Court of the 
Tahsildar and prosecution stopped until 
tlie complainant has obtained sanction 
of the Local Government for prosecution. 

Order.—The question for dotermina* 
tion is whether the Magistrate was 
precluded from taking cognizance of the 
case, because the sanction of the Local 
Government was not obtained under 
S. 19G, Criminal P. C., for instituting 
the complaint. Now the case for the 
prosecution, as.disolosed in the statement 
of the complainant Shikar Chand, is to 
the effect that on the night of the 
12th July (not 13th July, as wrongly 
stated by the Sessions Judge), 1925, 
Shikar Chand, who was a candidate for 
election to the Municipal Committee at 
Rohtak, was prevented from coming out 
of his house and going to the voters by 
bis rival candidate and " the latter’s 
sujjporters who were picketing the for¬ 
mer’s house. It must be remembered 
that there was no election on that night 
and that the election was to take place 
on the 13th July. 

The facts do not make out any prima 


facie case that the accused committed 
the offence of undue influence at an eloc' 
tion as defined in S. 171 C of the Indian 
Penal * Code. It cannot be seriously 
contended that the accused interfered 
or attempted to interfere with the free 
exercise of an electoral right or threa¬ 
tened any candidate or voter with injury 
of any kind. Shikar Chand, no doubt, 
desired to go on the night in question to 
voters in order to induce them to cast 
their votes in his favoiu* on the following 
day, and he was prevented by the action 
of the accused from canvassing theiri 
votes. The offence committed by the 
accused may or may not come under 
Ss. 341 and 342, Indian Penal Code, but 
I do not think that the allegations of the 
complainant bring the case within the 
purview of S. 171-C. 

Upon this finding it is unnecessary to 
consider the question whether, where Or 
person is accused of committing acts- 
w'hioh constitute a grave offence requir¬ 
ing sanction under S. 19G and also a- 
minor offence which requires no sanction,, 
the omission to obtain a sanction pre¬ 
cludes the Court from trying him for the 
minor offence. In the present case 1 
am clear that upon the allegation of the 
complainant no offence requiring sanc¬ 
tion was committed, and that there is no 
law which offers any obstacle to the 
trial of the accused by the Magistrate. 

Order accordinghj. 
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Mautineau. J. 

Achhru Mai —Petitioner. 

V. 

Empero7 —Respondent. 

Criminal Revision No. 1366 of 1925»- 
Heoided on Stli January 192G, reported 
by the Addl. S. J., Ferozepore. 

^ CrivU7ial P. C. (as avi^nded 1923), S, 260— 
Order to sJioir catise )ias only to be contaiyied in 
order of discharge — Co7np€n‘iatlon order Is neces¬ 
sarily snhseqiteyit. 

By S. 260 as before .aineudmeut, the order for 
payment of compensation bad to be made by the 
order of discharge, but as amended it ifi only the 
order calling upon the complainant to show 
cause why he 'should not pay compensation 
that has to bo contained in the order of diS' 
charge and the order for payment of compensa¬ 
tion is necessarily a subsequent order ; 67 P. P- 
1905 Cr., Di$t. tP 299 C 1] 

Su7idar Das —for Petitioner. 
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Judgment.— Narpat Hai v. Gvi pcfor 
(l) oitod by the learned Additional Ses* 
eions Judge was a ruling iindei* the Code 
of 1838. By S. 250 of that Code the 
order for payment of compensation had 
to be made by the order of discharge. 
Tlie law has now been amended and by 
the present S, 250 it is only the oi-der 
jcalling upon the complainant to show 
cause why ha should not pay compensa* 
jtion which has to be contained in the 
lorder of discharge. The order for pay- 
meiit of compensation was necessarily 
a subsequent order. The Magistrate 
followed thkfe correct procedure, and I 
decline to interfere. Let the records be 
I'eturned, 

Hevision dismissed. 

(1) [11)05] 57 P. R. 1905 Or. 
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Jai La Li I J, 

(i^ irm) Gidab Ham Lehri Mai —Plain¬ 
tiffs—Appellants. 

V. 

Gaaya Sarup and another — Defen¬ 
dants—Respondents. 

Second Appeal No. 1893 of 1925, 
Decided on 3rd February 192C, from a 
decree of the Addl. Disb. Ferozepore, 
D/- 16th May 1925. 

Eridoice Act, S. 102—Bond jointly executed 
by alt defendants—One defendant admittiny 
execution—Admlssloyi ts presumptive proof of the 
recitals fn tlui hor.d—Burden is on defendants to 
prove contrary. 

Where ono of the defeudanls the 

execution of the bond alleged tc bs executed by 
all the defendants jointly, in respect of a. part- 
ner'lii]), such an Rdmission is not conclusive, 
but it amounts to presumptive proof of the 
allegatiou of the plaintitl, and, therefore, the 
burden nUould be placed on the defendants to 
prove the non-existence of u p irtnorshij). 

[P 299 C 2: P ?-00 C 1] 

Shamair Chand —for Api)ellants. 

Manokar hal —for Respondents. 

Judgment —The suit out of whicli 
this appeal has arisen was instituted by 
the plaintiff-appellant against the 
resix)ndenb 3 and their brother Badri 
Das for the recovery of Rs. 505 0-6 
alleged to be due on a bond executed 
by the defendants. Badri Das alone 
defended the suit. In the trial Court 
proceedings were ex parte against the 
respondents. Badri Das admitted execu¬ 


tion of the bond, but denied receipt of 
consideration and also alleged that the 
bond was executed owing to undne 
influence exercised by the plaintiff. The 
bond recites that the three defendants 
are brothers and were partners in a 
business with the plaintifl' that as a 
result of the settlement of the partner¬ 
ship accounts Rs. 4,000 wore due from 
the defendants to the plaintiff and for 
this amount the bond was executed by 
all the throe defendants. The learned 
District Judge reversing the decree of 
the trial Court has dismissed the suit as 
against the respondents holding that it 
had nob been proved that they were 
partners in the business with their 
brother Badri Das. On the plea of undue 
influence be held against the defendants. 
The learned -Tudge also held that 
consideration for the bond had been 
proved so far as Badri Das was concerned 
and, tbereforo, the suit was decreed 
against him aloue. 

On appeal it is contended before me 
that in the face of the recitals in the 
bond to the effect that the throe defen¬ 
dants were partners in the ImsinesS; 
though ostensibly it was carried on in 
the name of the eldest brother Badri 
Das, the learned District Judge should 
have started witli a presumption against 
the defendants, and that the proceedings 
against the defendants being ex parte. 
unless the plaintiff's evidence definitely 
proved that the recitals in the bond were 
wrong, the plaintiff’s suit should liave 
been decreed. In ray opinion tliere is 
force in this contention. The respon¬ 
dents produced no evidence. The plain¬ 
tiff’s evidence does not disprove the 
existence of a partnership between the 
three defendants. The evidence, no 
doubt, is vague but then the . plaintifl 
was not called upon to prove the exist¬ 
ence of a pai'tnership between the three 
defendants on the pleadings of Badri 
Das alone. The learned District Judge 
has rightly remarked that the onus 
should have been laid on the defendants 
to prove want of consideration. 

As regards the admissions in the bond 
as to the existence of partnership the 
learned Judge says : 

It is, Uowjv.jr, cloiir, that tho adiniHSiou has 
ouly some evUloutisiry value but that it is nol 
conclusive. 

Such an admission, no doubt, is uobj 
conclusive, but, in rny’opinion, it amounts; 
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to presumptive x>i^'Oo[ of the allocation of 
jthe plaintiff, and, therefore, the burden 
ishould have been on the defendants to 
'prove the non-existence of a partnership. 
Then the learned District Judge finally 
.^ates 

thut tlie partnefstip of Defeiiduutb ^os. 2 aud o 
with the plaintiff was not established on the 
record, that there was no presumption to that 
tffect und the material adduced militates 
^trougly agaiust the contention of the plaintiff. 

Now the learned District Judge, after 
making an almost correct statement of 
the law, made a mistake in its applica" 
'tion. As I have already stated the 
pi*esumption being against the defendants 
in this case, and the proceedings being 
ex parte against them, they have failed 
to rebut the presumption, an'd as the 
evidence produced by the plaintiff did 
not prove the non-existence of a partner¬ 
ship between the defendants, the plain¬ 
tiff was entitled to the decree prayed 
for. Accepting this appeal I set aside 
the decree of the learned District Judge 
and restore that of the trial Court with 
costs throughout. 

Appeal alloiced. 
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Uaruison and Jai Lal, JJ. 

Rau'na R i'in and anot'ner —Plaintiffs 
Apiiellants. 

V. 

Deioa Sinuh and others —Defendants 
Respondents. 

Second Appeal No. 301 of 1022, Deci¬ 
ded on 4th March 1926, from the decree 
of the Dist. J., Hoshiarpur, D - 24th 
November 1921. 

Punjab Pre-emption Act, S. 15 {b) (2) — Co- 
owner—Rival claimants—One having additional 
qaallf icailon of being occupancy tenant is not of 
a higher ^tafus. 

WTiero the two rival claimauts .are co-owners 
the fact of one of them having an additional in¬ 
ferior qualification of being occupancy tenant 
will not improve his status. [P. 301, C. 1] 

Tel: Chand —for Appellants. 

Badri Das —for Respondents. 

Judgment. —Tke same question is in¬ 
volved in these three connected apx^eals. 
The plaintiff is an owner in the estate, 
in which the land is situated, as is also 
tlie vendee. In addition to being an 
owner he is also an occupancy tenant in 
agricultural land in the estate. He, 
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therefore, has two qualifications, of which 
one is superior and the other inferior. 
The vendee has the supei’ior qualification 
but lacks the inferior. The contention 
is that on the strength of the additional 
inferior qualification the plaintiff has a 
right, to pre-empt. His suits have failed 
in both the lower Courts and the ques" 
tion has been argued before us by 
Mr. Tek Chand for the appellant, and 
Mr. Badri Das for the respondent. Both 
are agreed that there are only three 
rulings on this or a similar question, i. e., 
Jaideo v. Bhagwan Das (ij. Naha v. 
Pathan (2), and Khairdin v. Ghulam 
Mohiaddin (3). Mr. Tek'Chand contends 
that Jaideo v. Bhagwan Das (l), does 
does not lay down sound law and that it 
is to be inferred or deduced from 43 P. 

R. 1914 (2), and from the wording of 

S. (15) (b) and (c) that the additional 
inferior qualification strengthens the 
plaintiffs’ claim. On the other hand it 
is pointed out that the word used is 
‘vest’, and once the right has vested there 
is the end of the matter, and it cannot 
re-vest or additionally vest, and this is 
the view taken in Jaideo v. Bhagwayi 
Das (l), which is a clear and conclusive 
authority. The section lays down the 
order in which pre-emptors stand, and 
once the place of a pre-emptor has been 
determined it cannot be affected by the 
fact that he does or does not hold any 
further or additional qualification, which 
in the absence of the first or main 
qualification could or would be taken 
into account. Mr. Tek Chand contends 
that it stands to reason that where we 
find the qualifications under one head 
equal we must look to any additional 
qualification in order to decide between 
the rival claimants, and ho points to the 
fact that in S. 15 (b) a co-sharer, who is 
also an agnate is treated as superior even 
to a nearer agnate who takes the addi¬ 
tional qualification and, therefore, he says 
we find credit given to a mere numerical 
superiority of qualifications. To us it 
appears that the wording of this sub¬ 
section points exactly to the contrary 
conclusion. The Legislature in S. 15 (b) 
(2) did provide for a composite or double 

qualifications in the case of an agnate, who 

( _ _, 

(1) [1909] 82 P. W. R. (1909)=62 P. L. R. 1909. 

(2) [1913] 60 P. R. 1913=53 P. L. R. 1913= 
72 P. W. R. 1913. 

(3) [1914] 43 P. R. 1014=52 P. li. R. 1914 
=142 P. W. R. 1914. 
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is also a oo'shai'ei', and the fact that it 
did not do so in the ease of a oo^osvnei' 
who is also an oaonpanoy tenant, shows, 
in our opinion, that it was not intended 
that the oombination of these two 
qualidoations should prevail over the 
simple qualifioations of a oo*owner. It is 
also true that there is some connexion 
between the co-sharer, and the agnate, 
that is to say, between the two qualifioa* 
tions when combined in the same person, 
whereas . there is no connexion between 
the co-ownership and the occupancy 
tenancy. We hold, that the decision of 
the learned District Judge, is perfectly 
correct, and that no number of addi¬ 
tional inferior qualifications can improve 
the status of the man claiming in virtue 
of belonging to a superior class. In both 
Khair Din v, GhiUam Mohhiddia (3) and 
Naba v. Pathan (2) the position was the 
reverse and the two claimants shared the 
inferior qualification, but one of them 
bad a superior qualification and, natur¬ 
ally, in virtue of that superior qualifica¬ 
tion, he ousted the rival claimant. 

We dismiss the appeal with costs. 

Appeal dismissed. 
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Harrison. J. 

Emperor —Petitioner, 

V. 

Salig Ravi and anoihey —Accused—Res¬ 
pondents. 

Oriminal Revision No. 1499 of 1920, 
Decided on 13th February 1926, against 
the order of the S. J., Amritsar, D/- 8th 
July 1925. 

^ Criminal P. C.. Ss, 264, 265, 263 and 262— 
Sumvvarv trial—No formal charge need be fraii%ed 
lohether the case'ts appealable or not. 

The language of Ss. 264 and 265 when read 
with Ss. 262 and 263 makes it clear that in 
no summary trial whether it be appealable or nou- 
appealable, need a formal charge in writing be 
framed. S. 264 (2), especially when read with the 
opening words of 8. 265, makes it clear that the 
judgment and the judgment alone, embodying as 
it does, the substanos of the evidence and the 
particulars mentioned in S. 263, is the self-oon- 
tained record of the case, and apart from this re- 
oord, there ia no other, and what is more there is 
no document, which can ba defined or described 
ae a portion of a record i A. I. R, 1924 Cal. 63, 
jDts5. [P 301 O 2 J P 802 o IJ 

Ram Dal —for Petitionen 


Judgment. —AUtiough fclxis case ia of 
small imporfcauce in itself, the question 
involved as to the procedure affects a 
v*ery large number of Courts exercising 
summary powers in bins province. The 
accused was found guilty after a summary 
trial under S. 381, and sentenced to three 
months’ imprisonment, an appealable sen¬ 
tence. No written charge was drawn u]/* 
He api>ealed to the Sessions .Judge, who 
followed A./. i2, 1924 Cal. 63 and or¬ 
dered a re-trial. 

Against this order the Grown has pre¬ 
sented a petition for revision, and Diwau 
Ram Lai has drawn my attention to tlie 
wording of Ss. 262, 263, 264 and 265 of 
the Oriminal Procedure Code, and also 
certain rulings ; Ratan Lai's Bombay 
High Court Unreported Cases page 768, 57 
I. C. 454 : 2 Gr. D. J. 375 and also to^ 
Volume 11, page 180, of the Rules and 
Orders of this Court, in which it is 
stated that the framing of a formal writ¬ 
ten charge is not necessary. The Calcutta 
ruling, which has been followed by the 
Sessions Judge is very clear, and it lays 
down that whereas in regard *to non-ap- 
pealable cases it is stated in so man) 
words in S. 263 that no charge need be 
framed, in S. 264, which deals with ap¬ 
pealable oases, there are no words to this- 
effect, and this omission, when coupled 
with S. 262, is tantamount to a clear 
direction that the ordinary procedure in 
warrant cases is to be followed and a for- - 
mal charge is to be framed. The ratio 
decidendi I understand to be the silence 
of S. 264, but this section is also silent 
regarding the preparation of a record of 
evidence except in so far that sub-S. (2) 
states that the judgment shall be the only 
record in such’cases. In order to recon¬ 
cile the words of S. 264 (2), with A, T. R 
1924 Cal., 63 it appears to me to be ne¬ 
cessary bo hold that the charge is nob 
part of the record or that what is usually 
called the record of the evidence is no 
part of ** the record,” in the sense in 
which the words are used in S. 264 (2), or 
that, in spite of the wording of S. 264 (2), 
blie silence of S. 264(1) regarding the 
charge an& the record of the evidence 
necessitates the preparation of both, while 
S. 264 (2) forbids their incorporation into 
the record of the case. In my opinion, 
8ub-S. (2), especially when read with bhel 
opening words of S. 265, makes it clearf 
that the judgment, and the judgment' 
alone, embodying as it does* the substaucej 
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of the evidence and the particulars men¬ 
tioned in S. 263, is the self-contained re- 
jcord of tiie case, and apart from this re- 
'cord, there is no other, and what is moi*e 
Ibhere is no docunaent, which oan be de- 
hned or described as a ])ortion of a 
record. 

It is clear from the unreiKJrted Division 
Bench judgment of the Bombay High 
Court that the contrary view to that con¬ 
tained in A. Im i2. 1924 Cal. 63, was 
taken by the Judges of that Court, and in 
'Tittit Saha v. Emperor (l) a judge of the 
Patna Court did the same. Kiichi v. 
Emperor (2) which is a judgment of the 
Burma Chief Court, deals with a kindred 
question of theTOCoiMj of evidence, and in 
our own Rules and Orders emphasis is 
laid on the necessity of charging the ac¬ 
cused in an appealable summary' case but 
it is explained that the charge need not 
l>e reduced to writing. With all I’espect 
to the Judges of the Calcutta High Court 
who gave the decision, which has been 
followed by the Sessions Judge of Amrit¬ 
sar, I find that the language of Ss. 264 
jand 265, when read with Ss. 262 and *263, 
-makes it clear, although this is nowhere 
said in so many words, that in no sum¬ 
mary trial, whether it be appealable or 
non-appealable, need a formal charge in 
writing be framed. 

I, therefore, set aside the order of the 
Sessions Judge in this case and direct 
that the api>eal he hoard on the 
merits. 

Retrial ordered. 

~(U ri9-20iP.H.C.C. *28.'!. 

<21 ‘‘190013 3=2 Or. h.J. 975. 
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Martini-AU and Zafar Am, JJ. 

Sardari Mai and oCners —Defendants 
—Appellants. 

V. 

Ganrfa Ram and anothe} —Plaintiffs— 
Respondents. 

Misc. Appeal No, 2081 of 1924, De¬ 
cided on 6th May 1925, from ;^n order 
of the Dist. J., Ferozepore, D/- 7th April 
1924. 

(a) Mortgage by conditional salc-^Mortgagor 
in posaesston biU falling to redeem — Llmttallon 
for a 9utt by mortgagee f(yr as owner 

h^ins from the expiry of Ote year of grace. 

Whero awortg^ provided that the mortga¬ 
gor was to oultivate as tooant and that if the 


mortgagt' was not redejiued in four years, the 
tr.ans.acLion would bacome a sale, and where ou 
first notice of foreclosure being held invalid, a 
fresh notice was i.s.sU9d and a suit for possession 
as owner was instituted by the mortgagee. 

Held : that limitation ran from the expiry of 
the ve.ir of gracj after the latter foreclosure pro- 
o-ed'iDgs : 35 V. R. 1899 and 94 P. P. 1912, Dt$t. 

(6) Mortgage — Llmilallon. {pbiter). 

There is no time-limit for the foreslosure of a 
mortgage by conditional sale. [P 303,.O IJ 

Behari Lai and Alithamynad Tnfail — 
for Appellants. 

Mitkand Lai Ptiri —for Respondents. 

Judgment. —The question arising in 
this appeal is one of limitation. In 1899 
the defendants’ father mortgaged land 
by two deeds to certain persons, who in 
1902 transferred their rights to the 
plaintiff's. The mortgage deeds provided 
that the mortgagor was to cultivate 
the land as a tenant under the mort¬ 
gagees pacing certain rents, and that if he 
did not redeem the land in four years 
the mortgages would become sales. The 
first forolosure proceedings taken by the 
plaintiffs proved infructuous, the notices 
of foreclosure neiug hold by the High 
Court to 1)0 invalid. Fresh notices of 
foreclosure were issued in 1919, and in 
1922 the iilaintiffs bi'oughb the present 
suit (or possession as owners. 

The trial Court held that the suit, 
not hav-ing been brought within 12 year.s 
from 1903, when the plaintiffs' right to 
foreclose accrued, was barred by limita¬ 
tion, but the learned District Judge on 
appeal hold that time ran only from tl\e 
date of expiry of the year of grace 
under the perfected foreclosure proceed¬ 
ings, and that the suit was therefore 
within time. 

In our opinion the learned District 
Judge’s decision is correct, as the mort¬ 
gagees were not, \inder the terms of the 
mortgages, entitled to possession after 
the period of four years if the mortgagor 
failed to redeem. The trial Court 
relied on Mc^jian v. Ishri Pershad (1) 
and Nand Lai v. Goojar (2), but both 
those cases were distinguishable. ‘In 
the former the mortgage-deed contained 
a proviso by which the mortgagee would 
be at liberty to take physical possession 
and terminate the tenancy if the interest 
remained unpaid for more than a year, 
and in the latter the mortgagee was en- 

(11 [1899] 35 P. R. 1899. 

<2) [1912] 94 P. R. 1912=337 P. I*. B. 1912= 

178 P. W. B. 1912. 
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titled under the mortgage-deed to imme* 
^iate i)03ses8ion from tlie date of the 
mortgage. There were no such provi* 
eions in the mortgage'deeds in the pres* 
«nt ease, but the -mortgagor’s possession 
was to continue even on his failure to 
redeem the land after the expiry of four 
years. There is, as observed by the 
learned District Judge, no time limit 
for the foreclosure of a mortgage by con¬ 
ditional sale, [Nagay v. Saudagar (3)], 
and it was therefore, not till the expiry 
of the year of grace after the foreclo- 
-sure proceedings of 1919 that the mort¬ 
gagor's right to possession determined. 
The suit is consequently within time and 
we dismiss the appeal with costs. 

Appeal dismissed. 

% 

“ (3) [1908] 57 1*. ^ 1908 = 115 P. W. R. 190S. 
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Dai.ip Singh, J. 

Ml. Mangli others —Defendants— 

Appellants. 

V. 

Pohu, liarn and others —Plaintiffs— 
Respondents. 

Misc. Second Appeal No. 19S2 of 1925, 
Decided on 22nd February 1926, from the 
order of the Dist. J., Ferozepore, D/- 9th 
June 1925. 

Civil P. C.. O. 41, Rr. 4 aiul 2^—Decree not on 
4:ot}wion ground—One pltLltitiff appedltng—Ap’ 
pelJate Court cannot remand tchole case—Grounds 
of appeal c(roerlfig whole declslcrts makes no differ¬ 
ence. 

The appellate Court has no power to order 
remand, on appeal by ono of the plaintiffs, the 
■whole cose including that of the non appealing 
plaintiffs, if the decree of the lower Court does 
not proceed on a ground common to all the 
plaintiffs, and it does not make any difference if 
the erouads of appeal cover the whole decision. 

[P. 303, C. 2] 

Shaniair Ckand —for Appellants. 

Badri Das —for Respondents. 

Dalip Singh, J —The sole point in 
this appeal is whetlier O. 41, R. 4 applies 
to the facts of this case, and whether 
under that rule the District Judge had 
power to remand the whole case for 
decision. It appears that four plaintiffs 
sued for possession of certain property on 
the ground that they were the collaterals 
of the last male owner Munshi Ram and 
that ono Mt. Mangli.who claimed to hold 
AS the widow of Ram Chand, had no 
right to possession of the property. 
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The trial Court fouud that the plair>- 
tiffs had not proved that they were not 
collaterals of Munshi Ham and dismissed 
the suit. This was the.onlyusaue-decidcd 
by the trial Court, though four other 
issues had also been framed. 

One of the plaintiffs, Pohu Ram, ap¬ 
pealed to tho District Judge only to the 
extent of his share. He paid Court-feo 
only to that extent. The learned District 
Judge came to the conclusion that the 
pedigree table propounded by tho plain¬ 
tiffs had been proved, and accepted tiie 
appeal of Pohu Ram and remanded t)ie 
whole case for decision on the ground 
that the decision proceeded on a point 
Qoinnion to the case of all the plaintiffs. 
The defendants have appealed against 
the remand of the whole case. 

In my opinion it is clear that tlie 
terms of O. 41, R. 4, do not apply to this 
case. The issue was whether the plain¬ 
tiffs were or were not collaterals of 
Munshi Ram. Now, it is perfectly open to 
the Courts to hold_that Pohu -Ram was 
a collateral without proceeding to decide 
whether the other plaintiffs were or were 
not collaterals. It is true that the 
pedigree-table propounded covered the 
case of all the plaintiffs, but it was not 
necessary for tho puriX)S6S of the appeal 
of Pohu Ram to decide whether tho 
whole of that pedigree-table was correct. 
It was }>erfectly sufficient to hold that 
qua Pohu Ram it was correct. The riglits 
of the collaterals were clearly separate 
rights with regard to their own shares 
and I cannot hold that the learned 
District Judge was emijowered by the 
mere fact that he accepted the whole of 
the evidence oidginally led by the plain¬ 
tiffs to prove their case to confer jurisdic¬ 
tion on himself to remand the whole case 
including that of the plaintiffs who liad 
not appealed. There has been a ohiinge 
in the present Code and the words are 
no longer “ decision appealed against,” 
but 'decree appealed from', and further jt 
is laid down that 

an}’ one of the plaintiffs may appeal fronx the 
whole decree and thereupon the ‘appellate Court 
may reverse, et-c. 

In this case there was no appeal from 
the whole decree. It does not, in my 
opinion, make any difference that tlio 
grounds of the appeal cover the whole 
decision. 

I, therefore, accept this appeal and 
vary the order of the learned District 


Mt. Mangli V, Ponu Ram 
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Judge to this extent that the case will 
be remanded for decision on the remain' 
ing issues only as to the shave of Iro lu 
Ram, namely, one-third. The respon¬ 
dents shall pay the costs of the appel* 
lants for this appeal. The other costs 

will abide the event. 

Appeal accepted. 
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Broaiuvat, j. 

Banwari and of), crs—Accused—Peti- 
t loners. 

V. 

Emperor —Opposite Part> . 

Criminal Revision Petition Ko. 1443 
of 1925, Decided on loth January l^^^- 
from an order of the Diet. Mag.. Roh- 
tak D/“ 20th June 192 ). 

CriminaL P. C.. Ss. 350-A. 15 and 16—Qmomo); 
vinltd present tlirougliovt the u lu>le proceedings. 

A trial by a Bench of Magistrates is bad if the 
finornm of Magistrates constituting the Bench 
?3 not present throughout the whole of^ the pro¬ 
ceedings. ^ '• 

Shamair Chand —for Petitioners. 
Judgment.—An offence under S. 323, 
Indian Penal Code, said to have been 
committed by Banwari and oM'efS; 
tried by a Bencli of Honorary Magistrates 
and resulted in a conviction of the per¬ 
sons so tried. Their apjioals having 
been rejected by the District Magistrate 
they have come up to this Court undei 
S. 439, Criminal P. C., through Mr. Sha 

cnair Ohand. , . • i i_ 

It has been urged tiiat the trial has 

been vitiated by the fact that the provi¬ 
sions of S. 350-A. Criminal P. 0.,*have 
been lost sight of. That section is 
to the effect that: ■, 

No order or judgment of a Beucli o£ Magi^- 
trates shall be invalid by reason only of a chanp 
having occurred in the constitution of the 
Bench in any case in which the Bench by which 
such order or judgment is passed is duly consti¬ 
tuted under Ss. 15 and IG. and the Magistrates 

constituting the same have been present on the 
Bench throughout the proceedings. 

In the present case the trial opened 
on the 17th of March 1925 when three 
members were present whom I will desig¬ 
nate as A, B and O. The next hearing 
was on the 24th March 1925 at which A 
and B were present. The third hearing 
was on the 14th of April 1925 when B 
and O ^ere present. B and C were also 


present at the hearing on the 29th . 
April 1925. At the two subsequent heal¬ 
ings all three A, B and C were present. 

From the above it will be seen that of 
the three Magistrates A, B and C, B 
alone has been present throughout the 
proceedings. The quorum of the Bench 
consisted of tsvo and in these circum¬ 
stances the learned counsel’s contention 
must prevail and it must be held ..that 
the trial was bad as contravening the, 
tu'ovisions of S. 350-A, Criminal P.C. 

- I, therefore, accept the petition and 
set aside ‘the convictions and the sen¬ 
tences. The District Magistrate will 
send this case to some Magistrate having, 
jurisdiction with the direction that it-, 
should be disposed of as quickly as pos¬ 
sible. 

Petition accepted. 
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Harrisox. j. 


Rik‘c.i Keen —Petitioner. 

v. 


Mela Ram —Respondent. 

Misc. Civil Case No. 573 of 1925, Deci¬ 
ded on 15th .January 1926, for transfer of 
the appeal from the Court of the Dist. J-v 
Amritsar. 


Civil P. C.. S. 10—Appeal bo/ore 
Judge^^Another connected first appecl 
High Ccnirt betveen sa>ne parties—Court 
may order transfer of former before itself with¬ 
out an7j security. 

Where au appeal is peudiug before the District 
Judge and a couneoted first appaal between the: 
same partie*; is pending in High Court, the High 
Court may order the transfer of the appeal before 
the District Judge to be heard with the appeal 
pending before it without any security as 8, lO 
doe'- not contemplate the giving of any secuntv 

fP 304. C 2. P 305, C U 


Dev BaJ Sawhjiey —for Pefcitioner. 

Moti Saaar and Bar Parshad — for 


Respondent. 

Harrison, J. —An appeal is pending 
before the District Judge of Amritsar 
bebween Rikhi Kesh and Mela Ram. A 
connected First Appeal No. 1974 of 192-> 
between the same parties is pending m 
this Court, and Mr. Dev Raj Sawhney 
applies to have his appeal before the 
District Judge of Amritsar transferred to 
this Court. Mr. Moti Sagar has no objec¬ 
tion but wishes the order to be made con¬ 
ditional (D on the appellant giving an 
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underbaking that he will make no 
struobural alterations in the house in 
dispute pending the hearing of the appeal, 
and (2) on security being given by the 
appellant for the rent in case a decree be 
^ passed in a subsequent proceeding claim¬ 
ing such vent. 

Begarding No. 1. Mr. Sawhney for the 
petitioner agrees to give the under¬ 
taking asked for, and this will be done. 

As to No. 2 : Mr. Sawhney contends 
that S. 10 does nob contemplate the 
giving of any seciudty and moreover, in 
the ordinary course of events if the res- 
ix)ndent were to be successful in the 
Court of the District Judge and in con¬ 
sequence of that success wore to institute 
proceedings for his ejectment or for re¬ 
covery of rent from him, such proceed¬ 
ings would naturally be stayed on ac¬ 
count of the connected first appeal now 
pending in this Court and Mr, Moti 
Sagar’s client would be no better off 
than he will be if this appeal be trans¬ 
ferred. I think there is great force in 
this contention and I accept the applica¬ 
tion for transfer and direct that this 
appeal be heard together with First 
Appeal No. 1974 of 1925. 

Application accepted. 


< 
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Campbell, J. 

Tiehram —Accused—Petitioner. 

V. 

Emperot —Oppsite Party. 

Criminal Eevision No. 1504 of 1925, 
Decided on 24th December 1925, from 
,^the order of the District Magistrate, 
Gurgaon, D/^— 7th August 1925. 

A (a) Criminal P. C. (amended 1923), 5^. 196, 
559 and 476 —Cofnplalnl under S, 476— Suc^ssor 
in office of ilui Magistrate before whom offence 
is committed can malce complaint tn respect of 
the offence. 

Court under S. 196 (c) includes a succes^r m 
office of the Magistrate before whom an offence 
is committed; therefore when an offence is com¬ 
mitted in respect of which sanction is requir^, 
before ii purticul^vr ‘Magistrate presidiog the 
Court, hia auccessor lu ofUoe can make a com* 
plaint in reapeot of that offences • 

The same thing applies, to a Court of Naib 
Tahsilclar in Punjab, as by Punjab Go\;emm^t 
Notification No. 1636, dated 8th Novemtor 1889, 
all Naib TahsUdars are ex officio M^is- 

ftratos of the Sfd Class. 26 I\ P. 
obsolete. 906 C 1] 


5f« (6) CrimbicU P. C. (amended 1923), Ss, 195 

and 476 —Sanction mwier S. 476 —High Court 
zotll not Interfere hi revision except In exceptional 
circumstances oh grotinds of public policy or 
likelihood of conviction. 

As tho choice of instituting a prosecution is 
no more placed in the hands of private persons, 
and prosecution can be iostituted for th 
offence^specified in S. 195 which have been com¬ 
mitted in or in relation to a proceeding in a 
Court unless the Court itself prefers a complaiut, 
and the person who is the subject of the com¬ 
plaint hao a defioite right of appeal to a suporio 
Court against the institution of the complaint, 
High Court, unless the circumstances are al¬ 
together outside the ordinary, will not eicamiuo 
in revision the merits of the complaint with a 
view to discovering whether it is likely to result 
in a couvictian. nor should tho High Court go 
into tho questioii of public policy as tho with¬ 
drawal of complaint on that ground would be 
likely to prejudico the accused in taking away 
the chance of clearing his charaster. [P 30C C 2] 

Parkash Chand —for Petitioner. 

D. i?. Saivhney —for the Crown. 

Raj Krishen —for Complainant. 

Judgement. —This judgment will dis¬ 
pose of five revision applications, 
Nos. 150i-1508 of 1925. They relate to 
five complaints instituted under S. 476 
of the Criminal Procedure Code by 
Chaudhri Rahim Bakhsh, Naib Tahsildar 
and Magistrate, 3rd Class, Gurgaon 
District. 

The petitioner Basul Bakbsh instituted 
proceedings under S. 448 of the Indian 
Penal Code by complaint against Ali Jan, 
and the other petitioners were his wit¬ 
nesses. The trial was held by Munshi 
Sardar Ali, Naib Tahsildar, who ac¬ 
quitted Ali Jan. Ali Jan applied to 
Pandit Mool Chand, the successor of 
Munshi Safdar Ali, for sanction to pro¬ 
secute under Ss. 193 and 211 of the Penal 
Code, and this was granted, apparently 
because the Magistrate did not idealize 
that the new Criminal Procedure Code 
had abolished the system of granting 
sanction under S. 195. Pandit Mool 
Chand’s order was set aside on appeal. 
By that time he had been replaced by 
Chaudhri Rahim Bakhsh, to whom the 
case was remitted and Chaudhri Bahim 
Bakbsh drew up complaints under S. 476 
of the present Code against all the peti¬ 
tioners. Appeals were preferred to the 
District Magistrate under S. 476-B. but 
the learned District Magistrate refused 
to withdraw the complaints. 

The first objection made is based on 
the ruling Phina Singh v. Empress (l) 

(1) [1809] 25 P, R, 1869 Or. 
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which has been followed subsequently 
on many occasions in this Province. It 
was there held, with reference to S. 195 
of the former Code that there is no 
Court of a Magistrate of the First Class 
as a permanent Court with a perpetual 
succession of Judges and each Magi^ate 
of the Frst Class has a separate Court. 
I am asked to hold that Ghaudhri Rahim 
Bakhsh did not preside over the same 
Court as Munshi Safdar Ali presided 
over, and that the alleged offence, there¬ 
fore was not committed in or in rela* 
ticn* to a proceeding in his Court. The 
learned Public Prosecutor has rejoined 
that the new Code contains a new section 
(S 559) which renders Phina Singh v. 
Empress (l). and the subsequent rulings 
obsolete. It appears to me that this is 
correct; for by that section subject to 
the other provisions of the Code, the 
'powers of a Magistrate maybe exercised 
!by his successor in olhce, and there are 
no other provisions of the Code which 
'would prevent the rule being ap- 
iplied to S. 17G of the Criminal Pro- 
^cedure Code. oo9 in its sub-S. (2) 

‘speaks of what is to be done when there 
is any doubt as to who is the successor 
in office of a Magistrate and directs that 
such doubt should be determined by 
order in writing of the District Magis¬ 
trate. In this case it seems to me that 
there is no doubt since by Punjab 
Government Notification No. 1536. dated 
the-8th November 1889, all Naib TahsiP 
dars are ex-oflicio created Magistrates of 
the Third class. In any event, in the 
order now under examination the 

learned District Magistrate has spoken 
exxjressly of Pandit Mool Chand and 
Ghaudhri Rahim Bakhsh as the succes¬ 
sors of Munshi Safdar Ali. 

The second point taken is that 
Chaudhri Rahim Bakhsh recorded no 
finding within the meaning of S. 476^ as 
it is at present enacted ; but the finding 
is clearly exin'essed in the complaint 
itself, and I see no’ irregularity in this 
having been done. 

It is further argued that the prosecu¬ 
tions are nob likely bo be successful, and 
that they are not in the interests of 
public policy. In this connexion the 
change in the Code of Criminal Pro¬ 
cedure effected in 1923 has to be borne 
in- mind. Formerly, when S. 195 
enabled a private person to obtain sanc¬ 
tion to institute a prosecution under 


sections such as 193 and 311 of the 
Penal Code, and when no appeal was 
provided for from an order by a Magis¬ 
trate under S. 476, it was sometimes 
desirable for the High Court in revision 
to examine the prospect of successful 
prosecution, because sanction was fre¬ 
quently used mex’ely as a means of black¬ 
mail and orders under section 476 were 
passed occasionally by inexperienced 
Magistrates. Now, however, the choice 
of instituting a prosecution is nob placed 
in the hands of private ijersons. No 
prosecution can be instituted for the 
ofieuces specified in S. 195 which have 
been committed in or in relation to a 
proceeding in a Court unless the Court 
itself prefers a complaint, and the per¬ 
son who is the subject of the complaint 
has a definite right of appeal to a 
superior Court against the institution of 
the complaint. This being the situa¬ 
tion, it does nob seem to me to be the; 
function of this Court, unless tbe| 
circumstances are altogether outside thej 
ordinary, to examine in revision the 
merits of the complaint with a view to 
discovering whether it is likely to result 
in a conviction. To do so is the task 
of the Magistrate before whom the com¬ 
plaint is laid, and there is nothing to 
prevent him from dismissing it without 
issuing process to the accused person. 

If this Ooiu't were in revision to under' 
take an investigation into the merits of 
every such case as the present, it is quite 
possible that some findings highly pre¬ 
judicial to the accused person at the 
trial might be recorded. 

Similarly, as regards the question of a 
prosecution being in accordance with 
public policy, when a Magistrate pre¬ 
siding over a Court and a responsible; 
Court of appeal are agreed that a pro¬ 
secution is necessary, unless the case is 
one which has peculiar features (which 
is not the fact here), it would be 
extremely difficult for this Court to 
declare that the prosecution is not in^ 
the interests of public policy. Further¬ 
more, if this Court refuses, as I think it 
should in all ordinary cases, to enter into 
the merits of the complaint, an order 
directing the withdrawal of the 
plaint on the score of public policy would 
not appear to be in the interests of^ the 
accused person. He would be deprive 
of the only means available, in the--— 
shape of a trial, of clearing his character [ 
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which ofcherwise wQuld remain affecfced 
by the fact of the complaint having 
been made and endorsed by the Court of 
appeal. 

I find no ground for interference in 
the present 'cases and dismiss the 
petitions. 

Revisions dismissed. 
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Hegistrar at the time of registration the 
rest of the consideration was not proved. 
It aocordiugly gave him a declaratory 
decree to the effect that the property was 
under mortgage with appellant for Es. 602 
only with interest at 3 per cent, per 
annam less Es. 12 as the annual rent of 
the property plus Es. *30 on account 6f 
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■Scott-Smith and Martineau, JJ. 

Diirga Das —Plaintiff—Appellant. 

V. 

Kundan Dal and others —Defendants— 
Respondents. 

First Appeal No. 627 of 1921, Decided 
on 26th February 1925, from a decree of 
the Senior Sub-J., Hoshiarpur, D/- 23rd 
December 1920. 

I^rovt7ic{al Insolvency Act (3 of 1907), S. 36— 
Suit to establish a claim 07i mortijage-decd by 
secured creditor—Plaintiff nmst prove good faith 
and consideration of the mortgage. 

Ill a suit b}' a secured creditor to establish his 
olaim oaa incrtgage deed, having regard to S. 3G, 
the onus is on the plaiutil! to prove that the 
mortgage is effected in good faith and for valuable 
consideration. [P 308 C 1] 

Sheo Narain and Badri Das —for Ap¬ 
pellant. 

Fakir Ghand^ Kundan Dal and Sardha 
^am Parsa Das —for Eespondents. 

Judgment. —Sunder Singh of Bhairo- 
wal in the Hoshiarpur District applied to 
be adjudicated insolvent on the 21sfc of 
July 1915, and was so adjudicated on the 
lat of December of the same year. In 
the insolvency proceedings Durga Das, 
plaintiff-appellant,claimed to be a secured 
creditor of Sunder Singh under a mort- 
gage'deed relating to two houses and two 
shops for Es. 3,825, dated the 9th of May 
1914. The creditors opposed this appli¬ 
cation saying that the mortgage was 
without consideration and had been effec¬ 
ted in order to defraud the other creditors. 
A full enquiry was not made into the 
parties' allegations in those proceedings 
and the Oourt referred Durga Das to a 
civil suit. He accordingly brought the 
suit out of which the present appeal 
arises in order to establish his claim on 
the mortgage-deed in question as a secured 
-creditor^ 

The lower Oourt found that with the 
exception of Es. 602 paid before th6 8uh- 


repau's. 

From this decree the ijlaintiff appeals 
and asks that the whole of the amount 
due under the mortgage-deed be declared 
to be a valid charge upon the i^roperty 
together with interest and Es. 175 on 
account of repairs. The appeal as regards 
the additional sum claimed for repairs 
was, however, not pressed in arguments 
before us. 

The consideration for the mortgage- 
deed was : (l) Es. 2,000 due on a promis¬ 
sory note said to have been executed by 
Sunder Singh on the 10th of I'ebruary 
1912 : (2) Es. 800 diie on a second 
promissory note said to liavo been execu¬ 
ted by him on the 13th of November 1913; 
and (3) Es. 360 on account of a third prej- 
missory note being the interest due on 
the former two executed by him on thb 
10th of February 1914. In addition to 
this there was (4; a sum of Rs. 63 due on 
account of interest on the three promis¬ 
sory notes up to the date of the execution 
of the mortgage together with (5) Es. 602 
paid before the Sub-Registrar. The deed 
was written by a petition writer at 
Hoshiarpur. The attesting witnesses and 
the scribe have been examined as wit¬ 
nesses and it has been found by the lower 
Court that the mortgage-deed was only 
executed and this point has not been dis¬ 
puted before us. The lower Court has in 
its judgment fully described the financial 
position of plaintiff-appellant and his 
^'father Khurram Eai (D-W. No. 7) before, 
and at or about the time when the pro¬ 
missory notes are said to have been 
executed. It is perfectly clear that the 
income of these two persons had not 
been such as would probably have enabled 
them to save sufficient sums from which 
advances pf Rs. 2,800 in cash could have 
been made in the year 1912. It is con¬ 
tended by counsel for the appell-infc that 
it is not proved that the plaintiff and his 
father had not other ipcomp.'’ %n this 
connexion, hdwever, we hfus.t remember 
that the mortgage-deed was executed 
within two years of the date tipon which 
Sunder Singh was adjudged-insoK'ent, 
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aad, therefore, having regard to S. 36 of 
the Provincial Insolvency Act of 1907 
the onus was on the plaintiff to prove 
that the mortgage was effected in good 
faith and for valuable consideration. We, 
therefore, are of opinion that it was for 
the plaintiff to show conclusively that he 
^as in a position to lend the money 
which he says he lent in 1912 to funder 
Singh, 

Counsel contends that consideration 
for the promissory notes of lOth of 
February and 13tli of November 1912 is 
proved by Sunder Singh’s statement in 
Che insolvency case and by the incorpora¬ 
tion of the sums due on the promissory 
notes as part of the consideration for the 
mortgage deed. Sunder Singh is dead 
and hia statement made in the insolvency 
proceedings has, therefore, been admitted 
in evidence under Ss. 32 and 33 of the 
Indian Evidence Act. It is marked as 
Ex. P'7 and is printed at pages 8 and 9 of 
the paper-book. In this ho has stated 
that the promissory notes are in his own 

( handwriting and that the amount entered 
therein ,was taken by him in cash. In 
cross-examination he said that he posses' 
sed a rokar bahi but had not got it at 
that time, !, e., on the 0th of June 1916, 
when his statement was recorded. He 
admitted that the amounts of all the three 
promissory notes were entered in his 
bahi. 

As regards the promissory note for 
Ea. 360 we have the evidence of Uttam 
Singh (P. W. No. 5). His statement was 
that five or six years ago Sunder Singh 
asked him to get the matter of interest 
dud on the other promissory notes settled 
with Durga Das. He accordingly took 
Sunder Singh to Durga Das in Eajpur 
quarter at Delhi where he lived at the 
time and there Sunder Singh executed a 
promissory note for Bs. 360 on account of 
interest due in favour of Durga Das, 
'i?his witness has been disbelieved by the 
iQwer Court for reasons fully given in its 
judgment at page 38 of the paper'book, 
and we agree that his evidence is not 
entitled to credit. There is no other 
evidence that consideration for these pro¬ 
missory notes was really paid except this 
statement of Sunder Singh. 

The lower Court in its judgment (see 
page 37) has shown how on the 13th of 
June’T914 a decree for Es. 1,476 was 
passed against Sunder Singh and also how 
in the beginning of 1915 two suits were 
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instituted against him in which decrees 
for over Es, 18,000 and over Es, 11,000 
were x^assed against him. Counsel for the 
appellant contends that these decrees do 
not show that Sunder Singh was finan¬ 
cially embarrassed in May 1914, when the- 
mortgage'deed was written. It is, how* 
ever, prima facie probable that the debts 
about which these decrees were passed 
were incurred some time previously and 
appellant has not shown by the produc¬ 
tion of any evidence that the debts were 
incurred subsequent to the execution of 
the mortgage-deed. It is, however, further 
contended by Pandit Sheo Narain on 
behalf of the appellant that, even if 
Sunder Singh was financially embax’rassed 
in 1914, it is not proved that he was so 
embarrassed at the time when the pro¬ 
missory notes were executed in 1912. It 
is true that there is no evidence on this 
point, but on the other hand there is no 
evidence that the promissory notes were 
executed on the dates on which they 
purport to have been executed beyond tho 
statement of Sunder Singh himself. They 
could have been executed at any time 
and antedated. It must also be remem¬ 
bered that Sunder Singh’s good faith was 
being challenged in the insolvency pro¬ 
ceedings and there his statement must be 
received with caution. Again it is a very 
significant fact which is strongly pressed 
by counsel for the respondents, that 
Durga Das himself has not gone into the 
witness-box. He could have done this 
and could have deposed to having ad¬ 
vanced the money on the two promissory 
notes. He could have explained wherie 
he got the money from. Another impor¬ 
tant point is that Sunder Singh’s account 
books have never been produced either in 
the insolvency Court or in the lower 
Court. It has been said that Durga Das 
had no power to produce them. He- 
might, however, have called Sunder 
Singh’s sons as witnesses and given them 
notices to produce the account books if 
they had them. He made no attempt to- 
do this. It is not proved that plaintiff 
or his father possessed any land or other 
immovable property from which they 
derived any income. Plaintiff could have 
materially assisted the Court by tender 
ing himself as a witness but he has nob 
done this. In other words he has nob 
produced the best evidence which could 
have been produced in support his 
case, in our opinion the lower Court 
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has rightly held that he has not dis* 
charged the onus which lay upon him in 
regard to the promissory notes of 1912, 
and we dismiss hts appeal with costs. 

Appeal dismissed. 
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BROADWAY.'iJ. 

Duli 3 . and another — Accused — Peti- 
‘tioners. 

V. 

Ejtiperor —Opposite Party, 

Criminal Revision Petition No. 1759 
of 1925, Decided on 29th January 1926, 
from an order of the Addl. S. J., Hoshiar- 
pur, D/- 6th August 1925. 

(а) CrtmttULl P. O., S. 428 — evjT 
dence — -Co-accused cannot he examined as a \cit 
ness thoii^ lie Juts iu>t appealed . 

A criminal appeal is a continuation of the 
criminal case and, therefore, the evidence of a co* 
accused as a -witness, although he has uo* 
pealed, ought not to be recorded. [P 309 O 2J 

(б) Criminal P. C.. S. ■k2&—Prosecutto*i can 
he allowed to give further evidence If justice re¬ 
quires. 

Intention of the Xegislatuie was to empower 
an appellate Court to see that justice is done 
between the prosecutor and the person prose¬ 
cuted, and if the appellate Court finds that oey 
tain evidence is necessary in order to enable it to 
give a correct finding, it would be justified, lu 
taking action under this section and aUow prose¬ 
cution to give further evidence. But H 
cord its reasons for taking such action. [P 310 U ij 

Abdnl Aziz—tor Petitioners. 

Judgment. —On the night of the 
17th May 1925, a burglary was commit¬ 
ted in the village Barian Kalan and the 
house beloDgiug to Ghaya, Nihala and 
Nand Ram was broken into. As the re* 
•suit of the police investigation that 
followed three persons, Baohint Singh, 
Dulla and Bulanda, were sent up fox- 
trial under S. 457, Indian Penal Code. 
They were convicted, Bachint Singh 
-was dealt with under S. 562, Ox*iminal 
P. O., because he admitted his guilt and 
made a full confession, at the same time 
producing what he said was his share of 
the property looted and Dulla and 
Bulanda were sentenced to one year’s 
rigorous imprisonment each. They pre¬ 
ferred an appeal to the Additional 
Sessions Judge, who, on the 29th June 
1925, record^ a detailed order giving 
^is reasons for the necessity for taking 


further evidence. For that purpose the 
case was sent down to the Magistrate 
who, in addition to the other evidence, 
proceeded to examine Baohint Singh, 
who ha4 not appealed, as a witness and 
after complying with the order of the 
learned Sessions Judge returned the 
case. On the 6th August 1925, the ap¬ 
peal was dismissed, and Dulla and 
Bulanda have come up to this Court 
under S. 439, Indian Penal Code, through 
Mr. Abdul Aziz. 

Two points have been urged before me 
by the learned Advocate, Firstly, that 
the examination of Baohint Singh as a 
witness was not warranted by law and 
that his evidence should be eliminated 
from consideration. Secondly that the 
procedure of the Additional Sessions 
Judge in ordering fresh evidence to be 
recoi'ded was illegal. So far as the first 
ix>int is concerned, in my opinion, Mr. 
Abdul Aziz's contention is sound. A 
criminal appeal is a continuation of the 
criminal case as was held in Queen' 
Empress v. Suhbayya (l). Baohint Singh 
and the two petitioners being jointly 
tried, the mere fact that Bachint Singh 
has not appealed made no difference. It 
is true that the confession made by 
Bachint Singh could be taken into con- 
sidex'ation against the two appellants, 
and it may be urged that the fact that 
Bachint Singh was examined as a wit¬ 
ness and objected to cross-examination 
on the part of the petitioners gave the 
latter an opportunity of shaking Baohint 
Singh’s statement. But neverthless the 
procedure a<lopted was wrong and the 
evidence of Bachint Singh as a witness 
ought not to have been referred to 
by the Additional Sessions Judge. As 
to the second point : S. 428 gives an 
appellate Court wide discretion. That 
section says that in dealing -with an 
appeal under Cb. 33 an appellate 
Court, if it finds additional evidence to 
be necessary, shall record its reasons and 
may either take such evidence itself or 
direct it to be taken by a Magistrate, 
All that is necessary is that an appellate 
Court, when directing the taking of fur¬ 
ther evidence should record its reasons. 
In the present case the Additional Ses¬ 
sions Judge has complied fully with the 
provisions of law and has recorded the 
reasons which induced him to adopt the 

course ho took. _ 

(1) ri8«0] 12 Mad. 45r. 
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Mr. Abclul Aziz next urged that it was 
liob the intention of the Legislature to 
enable an appellate Court under S. 42S, 
Criminal P. C., to give the prosecution 
an opiX)rtunity of supplementing their 
case by the production of fresh evidence 
or filling 1115 lacunae by those methods. 
It api)ears to me that the intention of 
the Legislature was to empower an ap¬ 
pellate Court to see that justice is done 
between the prosecutor and the person 
prosecuted : and if the api5ellate Court 
finds that certain evidence is necessary 
in. order to enable it to give a correct 
finding it would bo justified in taking 
action under this section. . 

Thpre remains finally the consideration 
whether in the present case the learned 
Additional Sessions Judge would have 
maintained the conviction, but for the 
fact that he was considerably influenced 
by the statement made by Bachint 
Singh on oath. After a careful consi- 
deration of the judgment under revision 
•there seems to me little doubt that the 
Additional Sessions Judge has been very 
greatly influenced by the testimony of 
Bachint Singh as a witness. After 
giving his reasons for considering that 
Bachint Singh had every reason to 
speak the truth and no reason whatever 
for telling a lie he goes on to say that 
there is strong independent corrobora¬ 
tion of his (Bachint Singh's) statement 
afforded by the recovery of stolen pro¬ 
perty in pursuance of information elicited 
from both the appellants. 

I, therefore, accept this petition and 
return the case to the Sessions Judge for 
a re-hearing of the appeal. The evidence 
of Bachint Singh taken as a witness is 
to be eliminated from consideration and 
the appeal will be hoard on the evi¬ 
dence properly recorded together with 
the statement of the various accused 
persons. 

Petition allowed. 
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Harrisok and Jai Lal, JJ. 

Pavtap Singh and others —Accused— 
Appellants. 

V. 

Ernperoi —Opposite Party. 

Criminal Appeal No, 135 of 1925, 
Decided on 15th May 1925, from the 
order of the S. J., Sialkot, D/- 18th 
December 1924. 


(rt) Evidence Act^ S. 32 (1)— Dying declaration^ 
certified by Its recorder in Court to be correct is 
admissible in proof of Its contents. 

A dying declaration recorded by l^ead Const¬ 
able, who certified in Court that he had recorded 
it correctly, is admissible in evidence in proof 
of its own contents, and it is unnecessary that 
the person who recorded it should repeat exactly 
what was said ; A. I. R. 1922 Cdl. 382, Foil. 

[P 311 G 2, P 312 C 1] 

(6) Criminal trial — Identification parade — 
Statements of officers cdndtictlng the parade are 
admissible as to the trlfyiesscs having Identified 
and arc stifficent. 

Where the ^^^tnesses themselves do not in all 
cases repeat in Court that they picked out certain 
men at an identification parade, the statements 
of officers who conducted the parade are admis¬ 
sible to show that the witnesses had so picked 
out the men, and it is unnecessary for the wit¬ 
nesses to have told the officer who conducted the 
parade what part each man took in the riot. 
It is sufficient if it is shown that the witnesses 
knew what they were doing and understood that 
they were identifying the men who took part 
iu the riot ; A. I. i?. 1022 Cal. 382, Foil. ; A. I. B. 
1925 Lah. 19, Dlst. [P 312 0 21 

B. a. Puri —for Appellants. 

Dalip Singh —for Opposite Party. 

Harrison, J. — A very serious riot 
took place on the 12th April 1924 at 
village Mahar in the Sialkot District in 
which three men — Mania Dad, Iman 
Din and Nawab, son of Umra—were 
killed, and four men—Umar Din, Hus' 
sain Baksh Nawabh son of Bulanda 
and Bakha — were injured : Hussain 
Bakhsh having two fingers exit off and 
having lost in consequence the use of 
both hands. Twenty men were sent up 
for trial, of whom four were discharged 
by the committing Magistrate, eight- 
were convicted by the Sessions Judge, 
and eight were acquitted. It is also said 
that four absconders took part in the riot. 

Of the men convicted six— Partap 
Singh, Kartar Singh, Ajab Singh, Gands 
Singh, son of Jiwan Singh, Amar Singh, 
and Ganda Singh, son of Khushal Singh 
—have been sentenced to death. Sharm 
Singh, son of Jawind Singh, and Bhan 
Singh, son of Atar Singh, have been 
sentenced to transportation for life. All 
have appealed, and the case is also before 
us for consideration of the question of 
the confirmation of the death sentences. 

After hearing the arguments addressed- 
to us by the learned counsel for the- 
accused and the Crown we accepted tha 
appeals of Bhan Singh, son of Atar Singh, 
and Ganda Singh, son of Khushal Singh, 
finding that the evidence was not sufiff* 
cient to justify their conviction. After 
further consideration we have come to 
the conclusion that although there is a 
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considerabio amount of evidence against 
Sltarm Singh and Amar Singh there is a 
certain element of doubt in their cases 
also. 

In the case of Sharm Singh, Hussain 
Bakhsh—the most important witness— 
did not identify him at the parade held 
in jail though he, subsequently, picked 
him out in Court, and, although he, 
Sharm Singh, was identified by Nawab, 
son of Bulanda, and Bakha, the remain” 
ing evidence against him is not sufficient 
to establish beyond all reasonable doubt 
that he actually took part in the riot. 

The case of Amar Singh is similar : he 
was identified neither by Hussain Bakhsh 
nor by Ahmad Din, and the remaining 
evidence in his case also is not con" 
elusive. We acquit both these men. 

The facts are that a large “ bhangar" 
Xjarty consisting of some 20 men armed 
with chhavis, gandasas and lathis and 
headed, it is said, by Sohan Singh, 
Zaildar, who has not been sent up for 
trial, came from village Bhula to village 
Mahar. They marched to the house of 
Maula Dad, where he was sitting with 
Ahmad Din and Hussain Bakhsh, his 
brothers, and Imam Din, his cousin. 
They deliberately picked a quarrel and 
attacked first Hussain Bakhsh and then 
his companions. They killed Maula 
Dad and injured the others. Imam Din 
i*an away to the house of one Sivaja, and 
was pursued by the attacking party. 
At this house two men, called Nawab, 
tried to protect him. Of these Nawab, 
son of Umra, was fatally injured and 
Nawab, son of Bulanda, was beaten but 
survived. Imam Din died in conse" 

queuce of his wounds. 

The medical evidence shows that 
Maula Dad, who was killed, had four 
incised wounds on his head and six others 
on his body : Imam Din had two incised 
wounds on the head and twelve blows 
from a lathi, and was so seriously 
injured that he could not be carried to 
the liospital. ■ Nawab, son of Umra, had 
three injuries, his leg having been cut 
right through, his forearm broken and 
his head fractured. Ahmad Din had 
eight injuries, Nawab 13 and Bakha four. 
Two of the accused, Partap Singh and 
Kartar Singh, were found in jail to have 
been injured—Kartar Singh having an 
incised wound on the back of the head 
and Partap Singh four injuries caused 
by a blunt weapon. Both counsel for 
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the accused and counsel for the Crown 
rely on tho fact of these two men having 
been injured, tho latter pointing out that 
the medical evidence shows that the 
injuries must have been inflicted at or 
about the time of the riot, and that no 
satisfactory explanation has been given 
as to how they were caused, the former 
urging that there must have been a 
general melee, and that it is only fair 
to presume that it was the members of 
the village Mahar who began the quarrel. 

We will first deal with tho general cri¬ 
ticisms which have been made on the evi¬ 
dence inoduced by the prosecution,and will 
then deal with the case of each accused. 

The first point, and one to which duo 
importance must bo attached, is that the 
leader of the bhangar party is said to 
have been Sohan Singh, Zaildar, who 
has not been sent up for trial, and couiy 
sel urges with considerable force that it 
was presumably found in the course of 
the investigation that be had been 
falsely implicated because of his promi¬ 
nent position, and that this fact must bo 
taken as discrediting tlie whole of tho 
evidence of- the prosecution. Wo have 
given due weight to this contention, and 
have trea.ted the evidence with extreme 
caution throughout. 

In addition to the eye-witnesses who 
hav*e given evidence in Court certain 
statements were recorded witli a view 
to their being used as dying declarations. 
These were the statements of Hussain 
Baksh Ahmad Din, and Nawab, son of 
Umra. Out of these men only Nawab, son 
of Umra, died, and it is only his statement 
which can be treated or considered to he 
a dying declaiation. This was recorded 
by Muhammad Bashir, Head Constable, 
who certified in Coui't that he had 
recorded it correctly, and that Nawab 
was in his senses at the time. Counsel 
contends that inasmuch as Muhammad 
Bashir did not repeat in his own words 
what Nawab said to him this statement 
is inadmissible. In Ghazi v. Groiun (1) 
and Abdul Jalil v. Empress (2) it was 
laid down that such statements must be 
proved, and this would appear to show 
that if proved they are admissible. jWe 
also find that it has been clearly /laid 
down in Emperor v. Balaram Das (3) 

(1) [19H] 17 P. E. 1911 Cr.=.48 P. W. R. 1911 
Or. 

(2) [1886] 13 P. R. 188C Or. 

(3) A. I. R. 1922 Oal. 382. 
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that such a sbafcement is admissible in 
(proof of its own contents, and it is un¬ 
necessary that the person who recorded 
it should repeat exactly what was said. 
^In Ss. 159 and 160 of the Evidence Act 
a distinction is drawn between the man¬ 
ner in which a witness may refresh his 
memory by referring to the writing and 
the testimony which he can give of facts 
stated in the document. If it is merely 
a qusetion of a man refreshing his me¬ 
mory the document itself is not tendered 
in evidence, and the witness merely gives 
evidence in the ordinary way after read¬ 
ing what has been written. Section 160 
deals with the case where in spite of 
having written or read a'document under 
the circumstances described in S. 159 
the witness has got no specific recollec¬ 
tion of the facts therein recorded, bub is 
sure that they were correctly recorded. 

Where this is the case the witness 
is still entitled to testify to the facts 
and the document itself is then tendered 
in evidence: vide Mijlapore K^ishna- 
sami V. Emperor (4). This is what has 
happened here. The surrounding cir¬ 
cumstances, and more especially the 
length of the period which intervened 
between the recording of the statement 
and the trial of the case, rendered it 
impossible for the constable to recollect 
and repeat, the words used. His state¬ 
ment therefore should be treated in 
exactly the same way as if lie had pre¬ 
faced it by stating categorically that he 
could not remember what the deceased 
had said. Section 160 of the Evidence 
Act applies equally when the witness 
states in so many words that he does 
not recollect and when the circumstances 
establish beyond doubt that this is so. 
Having no specific recollection of the 
facts he can only testify to the effect 
that he recorded correctly what the 
deponent said at the time. The words 
of the section are “ although he (the 
witness) has no specific recollection of 
the facts themselves.” Whether he has 
such recollection or nob is a question of 
fact to be established either by his own 
statement or as a natural, necessary, and 
unavoidable conclusion from all the sur¬ 
rounding circumstances. If the fact be 
established the section applies. We 
therefore find, following iJmperor v. Bala- 
ram Das (3), that this evidence is cer¬ 
tainly ad miss ible^___ 

( 4 ) 119093 32 Mad. 384. 


The next point on which the counsel 
has laid stress is the evidence of identi¬ 
fication dealing with the two parades, 
which were held at village Kalaswala 
and in jail. At the first of these parades 
Accused Nos. 1--6 were not present, the 
obvious reason being, as found by the 
learned Sessions Judge, with whom we 
agree, that it was considered unnecessary 
to include them in this first parade as 
they and their names were already 
known and the parade was conducted 
not with a view to see which men out 
of those who were arrested could be 
identified by the witnesses but to see 
which men out of a large number of over 
250 the witness could pick out as having 
taken part in the riot. The criticism 
amounts to this : that the witnesses them¬ 
selves do nob in all cases I’epeafc in Court 
that they picked out certain men, that 
the evidence on the subject consists of . 
the statements of officers who conducted 
the parade and who tell us what hap¬ 
pened. This, counsel urges, is secondary 
or corroborative and not primary evi¬ 
dence, and therefore by itself has no value. 
Relying on the same ruling, which we 
have quoted above, we find that this 
evidence is admissible. 

A further criticism is that the wit-, 
nesses are not stated to have told the 
officer who conducted the parade what; 
part each man took in the riot. Thfs, 
in our opinion, was unnecessary. It has 
to be shown that the witnesses knew 
what they were doing and understood 
that they were identifying the men who 
took part in the riot, and this has, in our 
opinion, been shown to have happened. 
Sardar Hazara Singh, Tahsildar, says 
that be told them to pick out the persons 
present in the riot. The evidence is 
quite sufficient, and it was unnecessary 
for him to record at the time or to 
examine the witnesses as to the part 
played by each individual. The facts 
are not the same as those of Lai Singh 
V. Croicn (5) on which counsel relies, for 
there the notes were merely referred to 
and nothing more, and the necessary 
facts were not established. (The judg¬ 
ment then dealt with the evidence against 
each of the four remaining appellants, 
and dismissed their appeals.) 

Appeal of four appellants accepted^ 

others dismissed. 


(5) A. 1. B. 1926 Lab. 19. 
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Pleydell of 



Simla —Ap- 


Emperoi —Opposite Party. 

Criminal Appeal No. 236 of 1926, De" 
•oided on 7th April 1926, from the order 
of the S, J., Ambala, D/- 27th February 
1926. 

(а) Evideiice Act, — Expert. 

Au opinion of an expert witness not based on 
any well defined inexorable laws of nature can¬ 
not be taken as decisive especially where there 
is direct evidence opposed to it ; 11 W. E. 25 

<Cr.) Eef. . [P. 815. C, 2] 

( б ) Practice — Criminal—Appeal ly accused 
against conviction—Findings in favour of pro¬ 
secution can be set aside if based on erroneoiis 
2}resuntpttons, 

In an appeal by accused against his oonvio. 
tion findings on side issues in favour .of prosrou. 
tiou based on palpably erroneous assumption^ 
cannot be allowed to stand. [P. 316, C. 2^ 

sfs (c) Fcnal Code, S. 304, para. 2 — Kicking ofc- 
domen, breaking two ribs and causing .rupture of 
spleen—Offence Is otie of murder. 

Presumably everybody knows that tbe abdo¬ 
men is a most delicate and vulnerable part of the 
human body, and if a man with that knowledge 
kicks the abdomen with such violence as to cause 
fracture of two ribs and rupture of the spleen 
which was normal he should be presumed to 
have done so with the knowledge that he, bi' so 
kicking, was likely to cause death. [P. 317, C, 1] 

J. Cammel and Dalip Situjh —for Ap¬ 
pellant. 

M. Sleem —for Respondent, 

Judgment. —On the night between 
the 3rd and 4th Sei^tember 1925 a rick¬ 
shaw coolie of Simla, Jageswar by name 
and aged about 26, met a violent death. 
There are several rickshaw stands in 
Simla and each stand has a chaudhri of 
• its own. The stand to which Jageshar 
belonged is known as the Chalet Stand 
-and Salig Ram is the Chaudhid of that 
stand. According to the prosecution 
version Jageshar died at about 4 a. m. 
and between 4-30 and 5 a. m. Salig Ram 
in company with Sandhuru who is the 
Chaudhri of another stand, called at the 
residence of Lala Mohan Lai (P. W. 11) 
and managed to have an interview with 
him while he was still in bed and told 
him the following tale. 

There was a dinner overnight at the Banswali 
Kothi (Yates Place) and some of my rickshaws 
were taken there. One of my coolies was kicked 
by the occupier of the house f(Mr. Mansel Pley¬ 
dell, Controller of the Military Canteen Board) 
ivnd then the coolie was taken to the Chotta 


Simla police station but tbe L*oUce rofuKcd to 
the report. He was then brought to the Ohaloi 
Stand where, he has died. 

From the above ifc would appear that 
tlie Chotta Simla police within whoso 
jurisdiction the assault occurred liaving 
refused to take the report the Chaudhris 
were at a loss to know what otlier 
action they could take. Lala Mohan Lai 
is a vakil and member of the Punjab 
Legislative Council and is also Vice- 
President of the Simla Municipal Com¬ 
mittee. All rickshaws are under tlio 
control of the Committee and the Ohau- 
dhris knew Lala Mohan Lai. He was 
the nearest member of the Municipal 
Committee to whom they could go in 
that predicament for guidance and 
advice. He directed them to *go to tbe 
Sadar police station, and shortly after 
that he rang up the Superintendent of 
Police on the telepone and communicated 
to him what he had been told by Salig 
Ram. In the meantime the Chaudhris 
arrived at the Sadar police station and 
laid information there at 6 a. m. After 
receiving the information Amar Singh 
Sub-Inspector (P. W. 36), telephoned it 
to Muhamad Ikram Khan, Sub'Inspector 
of Chhota Simla (P. W. 37), and then 
proceeded to the Chalet 'Stand where 
Jageshar lay dead. He arrived there at 
about 6-30 a. m. and first drew up the 
inquest 'report and a statement of 
the injuries which the deceased bore and 
with these two documents he despatched 
the body for post-mortem examination. 
Inspector Meakins and Police Sergant 
Tyler (P. W. 35) also joined tbe investiga¬ 
tion, and the examination of the coolies 
who had been at the scene of the occur¬ 
rence was proceeding when at about 9"45 
a. m. a European gentleman passed that 
way in a rickshaw and one of the coolies, 
namely Shub Karan (P. W. 12) called 
out *' woh sahib hai” (there goes the 
Sahib) Sergant Tyler galloped after 
the rickshaw and recognized the occup¬ 
ant thereof as Mr. Mansel Pleydell. One 
of the European witnesses examined by 
the police that very morning was Mr. 
Browne who with his wife had dined at 
Yates Place the preceding night. At 
about 10 a. m. the Sub-Inspector (P. W.- 
36) pi*epared a statement of the injury 
which Shub Karan (P. W. 12) bore and 
sent him with that statement to tlie 
Civil Surgeon (Col. HalUlay), but t!ie 
latter refused to record that injury and 
the explanation for doing so that ho gave 
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in the witness box was to the effect that 
the inj'ary was so insignificant that it 
could hardly be called an injury. He 
however performed the autopsy that 
very day and what the autopsy revealed 
will be stated later. The Sub-Inspector 
examined that morning Rikhia (P. Vv . 
9). Salig Ram (P. \V. 10), Shub Karan 
(P. W. 12), Tega(P. W.13) and Kesru 
(P. W. 14) and incorporated their state¬ 
ments in the inquest report which, as 
already stated, was sent to the Civil 
Surgeon with the body of the deceased. 
At about 12 noon the Sub-Inspectors 
Amar Singh and Mahammad Ikrain Khan 
(P. \Vs. 3G and 37) visited Yates Place 
and found there two broken flowers in 
one flower-bed and four or five broken 
flowers in another. It was stated that the 
deceased had fallen down in those beds. 

The next day, i. e. on the 5th Septem¬ 
ber an identification parade was held 
in the iiresence of Mr. PI. B. Anderson, 
Additional District Magistrate, and in 
that parade four witnesses identified 
Mr. Mansel Pleydell as the assailant of 
the deceased. These witnesses are 
Rikhia (P. W. 9). Shub Karan (P. W. 12) 
Tega (P. W. 13) and Kesho or Kesru 
(P. W. 14). 

After comifleting the investigation the 
I^olice sent up Mr. Mansel Pleydell on a 
charge under S. 304 of the Indian Penal 
Code and the Magistrate (Mr. Isar) after 
a long and exhaustive enquiry in which 
.some defence witnesses were also exam¬ 
ined, committed him to the Court of 
Sessions. In that Court ho was tried 
with tlie aid of four European assessors. 
Disagreeing with the assessors, two of 
whom gave the accused the benefit of 
doubt and two were of opinion that he 
was guilty of simple hurt, the learned 
Sessions Judge has convicted him 
of culpable homicide not amount¬ 
ing to murler and has sentenced him 
uuder Part II of S. 304 of the Indian 
Penal Code to rigorous imprisonment for 
eighteen months and to pay a fine of 
Rs. 4,000. 

The evidence against him is briefly as 

below • ^ 

On the night of the 3rd September 

there was a dinner party at Yates Place 
to which the appellant had invited his 
subordinates in the Army Canteen Board 
and their -svives. Mr. Olendenning and 
Mr. and Mrs. Cooper were already stay¬ 
ing in the house. The remaining guests. 


six in number, came in six rickshaws and 
there being four coolies with each rick¬ 
shaw there were 24 coolies in all. Mr» 
and Mrs. Browne who lived at the Carlton 
Hotel, were the first to arrive. The^ 
coolies with their rickshaws were Rikhia 
(P. W. 9), Tega (P. W. 13). Jageshar, de¬ 
ceased, and Shub Karan (P. W. 12), Kesru 
(P. W. 14), Khazana (P. W. 15), Dheru 
(P. ^Y. 18) and Sidhu (P. W. 16). On 
alighting at the porch of Yates Place at 
about 8 p. m. Mr. Browne told the 
coolies that he wanted them again at 10 
o’clock. Hearing this five out of the 
eight coolies left to take their meal at 
the Chalet Stand and to bring food for 
the three who remained behind. These 
three were Sidhu, Kesru and Jageshar, 
deceased. At about 10 p. m. the former 
five came back and then Jageshar as well 
as the other two took the food that had 
been brought for them. In front of the 
porch of the house there is a wooden 
porch and to one side of that outer 
wooden porch the six rickshaws were 
parked in the open. Jageshar went to 
sleep by the step in the outer wooden 
porch. Four other coolies also went to 
sleep under that vei'y porch towards the 
outer side of it and Rikhia also sat in 
that porch. The rest of the coolies sat 
near their rickshaws. 

At about 12“30 or 1 a. m. the appel¬ 
lant appeared in the inner porch, switched 
ou the light and called out ** Browne 
Sahib ki rickshaw". All the coolies 
except Jageshar got up.- Jageshar was 
rising when the appellant gave him a 
kick. After receiving the kick he got up, 
but with considerable exertion and then 
with great difficulty he moved to where 
the rickshaw was standing and there he 
fell down. Shub Karan was lighting up 
the rickshaw lamp at that tinae. The ap¬ 
pellant came up and after giving a kick 
to Shub Karan he began kicking Jageshar. 
As he was doing so Mrs. Browne came 
out and stood cn the step of the outer 
porch. Rikhia appealed to her saying 
** The Sahib is beating our man, save 
him.” She went back at once into the 
house. Subsequently the appellant saw 
Mrs. Browne and her husband into their 
rickshaws and they were taken off to the 
Carlton Hotel by only three coolies each, 
Jageshar could not move. So Rikhia 
stayed behind to look after him. Ho 
lifted up Jageshar and took him along 
to the footpath in the compound of Yabea 






1926 

PlacQ which goes to the Barnes Court 
Boad. A beai’er came up there and told 
him to take Jageshar to the i^olice 
station. It transpired during the police 
investigation that that bearer was Mansar 
Ali (P. W. 17). Leaving Jageshar on the 
roadside Kikhia proceeded to the Chalet 
Stand to fetch a rickshaw for him. But 
he had not gone beyond the Patiala 
House when four of his oomi'ades, namely, 
Tega, Khazana, Sindhu and Shub Karan, 
mot him coming from the front with a 
rickshaw. The six ooolies'who had taken 
back the Brownes from Yates Place had 
after droi^ping them at the Hotel gone 
to the Chalet Stand and informed Salig 
Ram that the Sahib of the Banswali 
Kothi had beaten Jageshar and that 
Jageshar was not fit to walk. It was 
therefore Salig Ram who had sent the 
said four coolies with a rickshaw to fetch 
Jageshar. They took Jageshar first to 
the Chhota Simla i^olice station but the 
constables thereto whom they gave infor¬ 
mation of the occurrence told them to 
take Jageshar to the hospital and to come 
in the morning for report if they should 
like to do so. The coolies then took 
.Jageshar to the Chalet Stand and put 
him on a bed. He died at about 4 a. m. 

According to the above account of the 
incidents of the fateful night the deceased 
took his evening meal at 10 or 10-30 
p. m., received the injuries between 12-30 
and 1 a. m. and died at about 4 a. m. 
Thus there was an interval of two or 
three hours between the meal and the 
assault and that of three or three and a 
half hours between the assault and death. 
But from the undigested condition of the 
food found in the stomach of the deceased 
and the nature of the injury to the spleen 
and haemorrhage thereform which was 
the cause of death the Civil Surgeon 
formed the opinion (1) “that the deceased 
must have taken his meal within an hour 
of his death,” and (2) “that death 
occurred within an hour of receiving the 
injury to the spleen.” If this opinion 
were accepted as coi’recb and decisive it 
would follow that the prosecution evi¬ 
dence as to longer intervals between the 
said incidents is false, and further that 
there was no interval between the taking 
of the meal and the assault if the death 
took place within one hour after the 
assault. As this opinion was destructive 
of the prosecution theory the Grown 
examined two more medical officers to 


Lahore Bio 

-test it and they did not corroborate it 
The defence also examined two other 
medical officers and thus the number of 
medical officers examined in this ca?o is 
five. These are : 

Q) Lieutenant-Colonel H. Hallilay' T. M. S.. 
Civil Surgeon, Simla. 

(2) ^lajor P. B. Bbarucha, I. M. S., L. R. C. P,, 
i^r. R. C. S., Fellow oi tlio Royal College of Sur¬ 
geon?, England, and Professor of Anatomy, King 
Edward Medical College, Lahore. 

(8) Major J. J. Hardier Kelson. I. M. S., M. B. 
O. H. B. of Edinbargli with First Class Honours 
M. D. of Edinburgh with Honours : F. R. C. S 
(Edin.) and Professor of Clinical Medicine. King 
Edward Medical College, Lahore. 

(4) Lieutenant-Colonel G. I. Davj s, I. S., 
M. I)., Bachelor iu Surgery, D. Ph. H., I>. T.M* 
and H., B. A. in Science, Fellow of the Chemical 
Society of England, in charge of Military Food 
Laboratory, Kasauli. and 

(o) Major A. H. Heslop, R. A.^I.C., Bachelor of 
^lodiciue .and Surgery, Fellow of the Royal College 
of Surgeons of England, Ci^^l Surgeon Kasauli 

(Here the divergent opinions were 
narrated.) 

As regards the intervals between 
the taking of the meal and assault and 
death the opinions of Major Bbarucha 
and Major Harper Kelson were at 
variance with that of Colonel Halli* 
day and Colonel Davys and corroborated 
the direct evidence on this point. It is 
difficult to understand how a layman 
could choose between the conflicting 
opinions of these medical officers who 
were all doctors of great attainments and 
experience. The reasonalile course for the 
Court to adopt was to accept that opinion 
which was not in conflict with the direct 
evidence. But the learned Sessions Judge 
adopted the opposite course and discredited 
the direct evidence on the strength of 
the opinion against it, and not stopping 
short at that he evolved a theory of his 
own to bring the times of f.hese incidents 
into harmony with that opinion. But as 
an opinion of an export witness nob based 
on any well-defined inexorable laws of 
nature cannot be taken as decisive espe¬ 
cially where there is direct evidence op¬ 
posed to it. In XI W.R. page 25 (Crimi¬ 
nal) the following remarks occur on the 

evidential value of medical opinions : 

Dr. Duncan may have given his evidence like 
au intelligent man, but it is not the proper way to 
try a case to rely on mere theories of medical 
men, or skilled witnesses of any sort against facts 
positively proved. The evidence of a medical man, 
or other sldlled witness, however eminent, as to 
what he thinks may or may not have taken place 
under a particular combination of circumstances 
however confidently he may speak, is ordinarily a 
mere matter of opinion. Human judgment is 
fallible. Human knowledge is limited and 
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imperfect. New and previously unobserved phenol 
mena which, till they have been recorded are 
supposed to be impossible, are constantly being 
noticed. 

I fully endorse the above and am of 
'opinion that the learned Sessions Judge 
should not have discredited direct ovi* 
dence on the strength of the opinion of 
a medical witness, especially when it 
was contradicted by the opinion of two 
other medical witnesses equally comiie- 
tent to form an opinion. 

It was common ground that the learn' 
ed Sessions Judge was not justified in 
travelling out of the record into the 
realm of conjectures to draw conclusions 
contrary to the evidence. But haying 
accepted the opinion of Colonel Hallilay 
the learned Judge found that he could 
not reconcile it with the evident^ an 
this coupled with his conviction that ^e 
accused did kick the coolie and cause his 
death, landed him in a dilemma. The 
accused *3 plea that he was the victim ot 
a conspiracy appeared to him to be ^e' 
posterous and he rejected it finding that 
it was not substantiated and was ground" 
less. To extricate himself from the 
difficult position of his own creation the 
learned Judge made an egregious mistake 
inasmuch as he disbelieved the i^roseou" 
tion evidence on a point which was not 
controverted but was fully supported by 
the defence. This led him to erroneous 
conclusions that he would not have come 
to if he had not fallen into this error 
which will be described presently. 

According to the evidence of the Brow" 
nes who were produced as defence wit¬ 
nesses before the committing Magistrate 
and were examined at the trial as Court 
witnesses the time of their departure 
from Yates Place was about 12"30 a.m. 
Mrs. Browne deposed “I and my husband 
were the first to leave. It was about 
half past twelve. As I looked at my 
watch it was exactly half past twelve.” 
Mr. Browne deposed ‘*I and my wife left 
Yates Place about 12-30. I had looked 
at my watch befoi’e leaving so I know 
more or less the time.” Mrs. Cooper 
and Mr. Dunn had also deposed that the 
Brownes left after 12"30. The coolies’ 
story was that the accused was kicking 
the deceased when Mrs. Browne came out 
and stood on the step of the outer porch. 
So the time of the assault was about 
12-30 and that being fixed, the times of 
taking the meal and of death should 


have been determined relatively^ to tha^ 
But the learned Sessions Judge first fixed 
the meal time at 10-15 or 10-30 p. na, and 
then he fixed the time^ of assault acid 
death at 11 and 12 p. m. respectively 
which times he observed fitted in with 
Colonel Hallilay's opinion. The reasons 
that he has assigned for disbelieving all 
the European as well as Indian witnesses 
on this point could not be supported by 
the counsel on either side and so need 
not be stated here to be refuted. But it 
may be remarked here that the learned 
Judge made contradictory observations 
on this point. In the first place he 
wrote as follows : ’ , 

Eater ou we find iu the committing Court 
12-30 a«iu. being given as the time apparently lu 
order to coincide with the statements 
cused’s guests which were taken on 4tn 

September. They (coolies) probably thought that 
if there was a oonliict of times between them¬ 
selves and the European guests they would o 
little chance of being believed, so they made the 
time of the Brownes* departure (i.e. the timcot 
the assault) to coincide with that given by the 
Brownes and others. 

This remark was not well founded 
because the coolies had been examined 
by the police before Mr. Browne, but 
strangest of all the learned Judge con¬ 
cluded by saying, ^ ^ xv *• 

there is every reason to believe that the time 
agreed upon about 12-30 or a little 
communicated to the Brownes and the 
guests before they were questioned by we poll 
on the morning and afternoon of the 4th. 

It is difficult to guess who had agreed 
to fix the time, of assault at 12*30 and 
who communicated it to the Brownes an 

other guests. . , 

Having come to the conclusion that 

the assault was committed at 11 p.m. 
and that the coolie died at twelve mid¬ 
night the learned Judge proceeded to find 
why the coolies gave later hours of those 
events. As was natural his erroneous 
premises led him to wrong conclusions. 
The learned counsel for the appellant 
contends that the findings of the learned 
Judge, which are against the prosecution 
should not be interfered with and that 
on those findings the appellant was en¬ 
titled to an acquittal. But in an appeal 
by accused against his conviction find¬ 
ings on side issues based on palpably er¬ 
roneous assumptions cannot bo allowed 
to stand. After finding that the coolie 
had died at 12 midnight the learned 
Judge proceeded to argue fchat the wit¬ 
nesses falsely stated that he died at 
4 a.m. in order that they might not be 
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taken to task for the delay in reporting 
and that the coolies held consultations 
and were tutored to state false incidents 
to give colour to their story. (The judg" 
ment then discussed the value of prose¬ 
cution evidence as regards the identity of 
tli0 assailant and proceeded,) Having 
regard to all the facts and circumstances of 
the case I come to the conclusion that 
the finding of the learned Sessions Judge 
that the injuries suffered by the deceased 
were inflicted by the appellant is correct. 

There remains the question: What 
was the offence oommitted? Presumably 
everybody knows that the abdomen is a 
most delicate and vulnerable part of the 
human body, and if a man with that 
knowledge kicks the abdomen with such 
violence as to cause fracture of two ribs 
and rupture of the spleen which was 
normal he should be presumed to have 
done so with the knowledge that he by 
so kicking was likely to cause death. 
Counsel for the appellant points out that 
in one place the learned Sessions Judge 
remarked in his judgment that the ac¬ 
cused went back to the house not realiz¬ 
ing the very serious injury that he had 
infliotied ” and contends that in view of 
that remark it was not possible to find 
that the accused kicked with the know¬ 
ledge that he was likely to cause death. 
But it is difficult to say what the ac¬ 
cused’s feelings were immediately after 
the assault, and no inference can be based 
on what he did after that. I hold that 
he has been rightly convict^ under 
S 304-11 of the Indian Penal Code and 
the sentence not being severe I dismiss 

the appeal. Appeal dismissed. 
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CAMPBELIj. J. 

EiJipcTOT —Petitioner. 

V. 

Faiz Talih —Accused—Respondent. 

Criminal Revision Petition No. 18i9 

1925 Decided on 13th February 192b. 

Crfmfni P “ an^nded tn 1928). S. 5G2- 
All offences are within Its scope — Section should 
iot he Tesorted to for offences under Punjab 

amandment of the Code iu 
4 oM fl is no longer confined to offences under 
*1 fV P C but extends to all offences. Still In an 
*«®^*l\VnderS 61 of the Punjab Excise Act. 

^ould not be resor^ as such au 
iBTinfc usually the ‘first offence, as con- 

te^prat^ brs."^'/l9 P. B. f 

Des Baj Sawhney^ior Petitioner. 
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Judgment. —In this case Faiz Talih, 
a sepoy in the Indian Army, was found in 
possession of 2 seers and 11 ohhataks 
oharas when travelling by rail in the 
Attook District to Delhi. He was tried 
and convicted of an offence under &. 61 
of the Excise Act and the Magistrate 
sentenced him to 3 months’ rigorous im¬ 
prisonment believing his story that he 
had purchased in transbordor territory a 
year’s supply of ebaras for his own use. 
The oonTiob appealed to the learned 
Sessions Judge who upheld the conviction 
but set aside the sentence and released 
the prisoner under S. 562 on his finding 
security for one year. 

The Grown has petitioned for revision 
on the ground that the application of 

S. 562 was inappropriate. 

It has been suggested by the learned 
Public Prosecutor that S. 562 was not 
intended by the Legislature to be used in 
oases of offences against the revenue. 
But the terms of that section as at present 
enacted are against such a supposition 
since in its revised form the words 
“Indian Penal Code” have been omitted, 
and presumably omitted deliberately. 
Before the Code was amended in 1923 
S. 562 was confined to offences under the 
Indian Penal Code. Now, all offenees 
are’within its scope. 

It is further argued that in an offence 
of this character S. 562 should nob have 
been resorted to for the reasons given i 
Btnperor v. Sajati Singh (1). I agree 
with this contention. As already stated 
the accused was in possession of 2 seers 
and 11 ohhataks of charas, the limit of 
private possession being 3 tolas and his 
plea that he had secured at a small cost 
a year’s supply and, therefore, wished to 
take advantage of the fact does not im¬ 
press me as one showing effective cause 
against the exaction of a substantive 
penalty. The learned Public Prosecutor 
does not press for the sentence of impri¬ 
sonment but I consider that a fine is 

called for. ^ ^ ^ 

I accept the petition and set aside the 

order of the learned Sessions Judge. 
The conviction is maintained and the 
convict shall pay a fine of Rs. 50 or^ in 
default undergo two months’ rigorous im¬ 
prisonment. 

Petition accepted. 


(1) [1916] 19 P. R. 1910 Cr.=144 P, L. B. 1916 
=41 P. W. R. 1916 Or. 
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Harrison and Jai Lal, JJ. 

2'ir))i Kamcar Bhan-Siikha Nand — 
Plaintitfs—Api ellauts. 

V. 

Firm Ganpat Bai-Fam Jiivan —Defen¬ 
dants—Respondents. 

Second Appeal No. 145 of 1922, Deci¬ 
ded on 17th March 1926, from the decree 
of the Dist. .1., Delhi, D/^ 136h October 
1921. 

(A) Evidence Act, .S'. 102— Contract — Assnmp- 
lloK Is in favour of letjality — On«s of proving 
that parties did n<^t intend to perform is on party 
aticyinj so. 

The ordinary presumption is in favour of the 
legality of a contract and it is for those, who 
assert that it was not intended to perform the 
contract in the manner recited therein, to prove 
their assertion. [P 318 O 2] 

( 6 ) Contract Act, S. 30— Wagering contract — 
It slu^uld be proved that delivery ivas not Intended 
and (hat there u'as agreement not to enforce dr- 
livery — Speculative contract Is not necesiarlty 
tvagering. 

In order to prove that a transaction is a 
wagering one it is necessary to prove that no 
delivery was originally intended and also that 
it was agreed between the parties that neither 
party would be entitled to enforce the actual 
delivery of goods contracted for. The mere fact 
that the transaction was a speculative one does 
not make it a wagering one. CP 319 C 1 ] 

2 ^ (c) Civil P. C., O. 6. li. 6 —Suit for damages 
for breach of contract—An averment that plaintiff 
ivas ready and trilling to perform Uls part of 
the contract must he Implied — Canfract Act, S. 51. 

Where plaintiffs bring a suit for damages for 
breach of a contract, in the pleadings of the plain- 
tifis as contained in the plaint an avernment of the 
performance of the conditions precedent, that is 
to say, readiness and willingness of the plaintifis 
to perform their part of the contract, musi ba 
implied and it is for the defendants if they 
contest that fact to raise the matter expressly in 
their pleadings. It would then be necessary for 
the plaintiffs to prove affirmatively that they 
were ready and willing to perform their part of 
the contract. [P 319 C 23 

id) Contract Act, S. 5l~ Ready and willing" 
—Contract to purchase goods—-Suit for damages 
for breach of contract—Goods may not be in platn- 
ttff's actual possession on the agreed date of 
delivery—It is sufficient If he had control over 
sufficient quantity of goods. 

In a suit for breach of contract to purchase 
goods, it is not necessary for the plaintifito prove 
that on the due date he had the goods actually, 
in his possession. It is quite sufficient it he is 
able to prove that he had contrhl over the requi¬ 
site goods or that he had the capacity to deliver 
them to the purchaser when called upon to do so. 
In other words, that he was in a position to ful¬ 
fil his part of the contract on the due date on a 
demand being made by. the purchaser. [P.319, C.2J 

Teh Chand and Anant Ram Khosla — 
for Appellants. 

Sardha Ram —for Respondents. 


Judgment. —On the Slsfc January 
1920 and the 12th of February 1920 the 
api)ellant3 agreed to sell 400 tolas of gold 
bo the defendants to be delivered pn the 
13th of March 1920. On the last men¬ 
tioned date they asked the defendants 
to take delivery of the gold on payment 
of the agreed price. The defendants not 
having taken delivery of the gold on the 
19th of April 1920 the appellants insti¬ 
tuted the suit out of which this second 
appeal arises for the recovery of 
Rs. 1,733/3/- being damages alleged to be 
suffered by them owing to the breach by 
the defendants. The defendants’ plea 
was that the contract was a wagering 
one and that therefore the plaintiffs were 
not entitled to recover any damages. 
The trial Court held that the contract 
was not a wagering one and gave the 
plaintiffs a decree for Rs. 1350/10/“ with 
proportionate costs against the defendants. 

On appeal the District. Judge held that 
tlie contract was a wagering one. He 
also held that it had not been shown 
that ‘the plaintiffs were able and willing 
to deliver the gold on the due date." 

Before us both these conclusions are 
attacked by the counsel for the appel¬ 
lants. It appears from the judgment of 
the District Judge that he was of the 
opinion that the main issue in the case 
was ^‘whether it was agreed that actual 
delivery would be given and that pay¬ 
ment of the price would be given” and 
that the second issue "whether tlie 
transactions were badiii” 'arose 
only , if issue No. 1 had lieen 
decided in favour of the plain¬ 
tiffs. With this view we do not agree.| 
The ordinary presumption is in favour of 
the legality of a contract and it is for 
those who assert that it was intended to 
perform the contract in the manner 
recited therein to prove their assertion. 
There is, thus no force in the contention 
of the counsel for the respondents that 
the finding of the District Judge is one 
of fact and therefore binding *on this 
Court. 

We have examined that record and find 
that there is absolutely no evidence on 
the record to prove that the transaction 
was badni. The defendants themselves 
did not go into the witness-box and 
no other evidence was produced. The 
only facts from which the inference as 
to the illegal nature of the transaction 
is drawn by the District Judge are ; 
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(a) That neither of the parties ordina¬ 
rily deal iu gold ; and 

(b) that in previous transactions the 
parties merely settled by payment of 
differences. 

We have no evidence as to the nature, 
extent, number or the period of those 
transactions. In our opinion these facts 
were wholly insufficient to prove that 
this transaction was badni. In order to 
prove that a transaction is a 
wagering one it was necessary for 
the defendants to iirovo that no delivery 
was originally intended and also that it 
was agreed between the parties, at the 
time when the contract was entered into, 
that neither party would be entitled to 
enforce the actual delivery of gold ; Kuw 
\dan Malw. Qadir Ahmud (l). The mere 
fact that the transaction was a specula¬ 
tive one does not make it a wagering 
one ; Bhagwan Das v. Barjorje (2). 

We hold, therefore, that the respond¬ 
ents have failed to prove that the transac¬ 
tions, which were the subject of the suit 
in this case, were badni. This finding, 
however, does not conclude the case as 
the learned District Judge has further 
held that the plaintiffs had not shown 
that they were able and willing to 
deliver. In this connexion we note that 


the defendants did not raise an express 
plea that the plaintiffs were not ready 
and willing to i>erform their part of the 
contract on the due date and no issue 
was framed by the trial Court on this 
point, but the learned counsel for the 
respondents contends that in order to 
make out a complete cause of action it 
was necessary for the plaintiffs to allege 
in their plaint that they were ready and 
willing to perform their part of the con¬ 
tract and that unless this allegation was 
made and proved by them the plaintiffs 
were not entitled to a decree for damages 
for breach of the contract. No objection 
was taken to the plaint being defective 
•or incomplete in the absence of an alle¬ 
gation c£ readiness and willingness by the 
plaintiffs, but we are of opinion that it was 
not necessary for the plaintiffs to make 
■an express allegation in the plainH|s to 
itheir readiness and willingness. J 
The learned counsel for the resp^dents 
r^ied upon certain authorities which 
support his contentionr but O. 6, R. 6, 
of the present Civil Procedure Code is a 


( 1 ) A.I.R. 1924 Nag. 290. ^ , 

(2) [1918] 42 Bom. 378=46 I.A.29 (P. C,). 


eomplete answer to his contention. It is 
now provided in that rule that any 
condition precedent, the performance 
or occurrence of which is intended 
to be contested shall be distinctly 
specified in his pleadings by the 
plaintiffs or defendant, as the case 
may be and subject thereto an averment 
of the performance or occurence of all 
conditions precedent or necessary for tlie 
case of the plaintiff or defendant shall be 
implied in his pleadings. It is quite 
clear from this that in the pleadings of 
the plaintiffs as contained in the lolaint 
an averment of the performance of tlie 
conditions precedent, that is to say, 
readiness and willingness of the plaintiffs, 
to perform their part of the contract, 
must be implied and it was for the de¬ 
fendants if they contested that fact to. 
raise the matter expressly in their plead¬ 
ings. It would then have been necessary 
for the plaintiffs to prove affirmatively, 
that they were ready and willing to per-; 
form their part of the contract. 

The expression “readiness and will¬ 
ingness" as used in S, 51 of the Contract 
Act has been the subject of discussion in 
a larger number of rulings. We will, 
however, mention only two of them, here, 

I. L. B. 1 Cal. 264 and I, L, It. 47, 
Cal. 458. It appears from these that is; 
is not necessary for the plainfcift* to proved 
that on the due date he had the goods! 
actually in his possession. It is quitej 
sufficient if he is able to prov« that he, 
had control of the requisite goods or that 
he had the capacity to deliver them to 
the purchaser when called upon to do so 
in other words, that he was in a position 
to fulfil his part of the contract on the. 
duo date on a demand being made by 
the .purchaser. Applying this test we 
hold that the plaintiffs iu this case were 
ready and willing to perform their part 
of the contract. It appears from the 
evidence on the record that there was 
plenty of gold in the market of Delhi on 
the due date and that delivery of large 
quantities was given by dealers in per¬ 
formance of other contracts to theii* pur¬ 
chasers. It also has* been established 
that the market rate of gold on that day 
was lower than the contract rates bet¬ 
ween the plaintiffs and the defendants in 
this case. The District Judge has held 
that the plaintiffs ‘‘stood to make a pro¬ 
fit by actually buying gold at the market 
price on due date and selling it at the 
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contract rates to the defendants." On 
that finding of fact in our opinion the 
District Judge should have held that the 
plaintiffs were in a position to perform 
their part of the contract and taking this 
fact with another that the plaintiffs 
actually called upon the defendants to 
take delivery of the gold on the due date, 
the proper finding should have been that 
the plaintiffs were able and willing to 
deliver the gold. Under S 93 of the 
Contract Act it was for the purchasers in 
this case to apply for delivery on tender¬ 
ing the agreed price. This they failed to 
do. They were therefore liable to pay 
damages to the plaintiffs owing to their 
breach of their part of the contract. 

We accept this appeal set aside the 
decree of the learned District Judge and 
restore that of the Subordinate Judge 
with costs throughout. 

Appeal accepted. 
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Jai Lal, J. 

Ahdul Hah and others —Plaintiffs and 
Defendants—Petitioners. 

v. 

Rahivi Bakhsh —Defendant—Respon¬ 
dent. 

Civil Petition No. 523 of 1925, Decided 
on 8th February 1926, for review of the 
order of Jai Lai, J., in Civil Misc. Appeal 
No. 113 of 1925, Decided on 22nd June 
1925. 

Legal JPractitloner—Pees can he fixed by Court 
In appeal from order In miscellaneous procee¬ 
dings. 

Where au ajipeal is expressly from an order 
passed in miscellaneous proceedings and it is 
withdrawn on an objeotion that the order was 
not final one and that couserinently it was not 
apI)ealablo, it is in the discretion of the Court 
to fix the fees of counsel as in miscellaneous 
proceedings. (P. 320 , C. 2] 

^lool Ghand —for Petitioners. 

Moti Sagar^ Shamair Chand and 
Sardha Ham —for Respondent. 

Jai Lai, J .—A preliminary decree for 
partition of immovable property was 
granted against the appellant. Before a 
tinal decree was drawn up some proposals 
were sanctioned by the Senior Subordi¬ 
nate Judge as to the allotment of certain 
properties to the respective parties. The 
appellant filed an appeal in this Court 


from an order passed by the trial Court 
sanctioning such an allotment. The 
value for purposes of jurisdiction was 
mentioned as Rs. 80,795-l0"8. This was 
the value of the original suit. - A Court- 
fee stamp of Rs. 4 was affixed to the 
memorandum of appeal. The appeal 
was expressly stated to be from an order 
and the prayer was ** to set aside the 
order of the lower Court under S. 47 of 
the Civil P. C." 

When the appeal came up for hearing 
on an objeotion by the respondents that 
no final decree having been drawn up,, 
the appeal was incompetent, it was with¬ 
drawn by the appellant. It was con¬ 
sequently dismissed with costs. On the 
report of the office I fixed Rs. 100 as the 
fees of the respondents. An application 
was made by the respondents asking mo 
to review my order fixing the fees ou 
the ground that the fees awarded were 
too low and that I had no jurisdiction 
to fix the fees. It was contended in the 
course of arguments that the fee should 
have been awarded ad valorem as in a 
regular appeal from decree and that this 
was not an appeal from an order 
passed in miscellaneous proceedings. The 
learned counsel for the appellant, on 
the other hand, contended that his 
appeal was expressly from an order 
passed under S. 47 of the Civil P. C. and 
was covered by R- 8 of Ch, XVII on 
page 42 of the Rules and Orders of this 
Court. Vol. V, and that in any case R. 15 
gave me full power to fix the fees. In 
my opinion the contention of the learned 
counsel for the appellant is correct. 

The appeal was expressly from aui 
order passed in miscellaneous proceed¬ 
ings ; it was withdrawn on an objection 
that the order was not final on and that; 
consequently it was not appealable. Itj 
follows therefore it was in my discretion^ 
to fix the fees of counsel as in miscella¬ 
neous proeeedings. That being so the 
present application does not lie and is 
hereby dismissed. The parties will bear 
their own costs. 

* •» 

Application dismissed^ 

• K 
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Campbell, J. 

Bago —Defendant—Appellant. 

V, 

Jtoshan B^g —Plaintiff—Respondent. 

Miso. Civil Appeal No. 1895 of 192rt, 
Decided on 28th Janxiary 1925, from the 
order of the Dist. J., Perozepore, D/- 
22nd May 1924. 

(a) Land Acqulsltfon Acf, Ss. 30 and 11 — 
Application for enquiry Into the claUm of differ¬ 
ent claimants made before au'ard hut adjxidicated 
npoti after a'card — Such adjudication Is icithout 
jurisdiction—Collector should refer the question 
under S. 30. 

Where an application was presented to the 
Collector some days pfior to his making an award 
to investigate the claims of different claimants 
but the same whs enquired into after the award 
was made: 

Hidd'. that Collector’s adjudication after enquiry 
was without jurisdiction. 

Held further: th;\,t the order passed on such ap¬ 
plication cannot be an order on an 'application 
for review or modiheation of the award since it 
was ou an application presented before the 
award was made and therefore the Collector, if he 
was not able to pass orders upon that application 
before he made his award, should have referred 
the question to the Court* under S. 30. [P 3*22 C 2] 

(6) Land Acquisition Act^ S, 31 (2), Proviso 3 
and S. 18— No reference made under S. IS—Civil 
suit by any party Interested In the ccmpexisaiton 
ihoney to recover his lawful share is yvot barred. 

Although a person accepts without any protest 
payment of the amount apportioned and tendered 
40 him by the Collector and thereby, by the 
i>econd proviso to S. 31 (2) he disentitles liimself 
from'making an appUoatiou for a reference under 
S. 18. still that person is not e^conorated from his 
lability to a civil suit under Proviso 3 to S. 81 (2), 
for the words “nothing herein contained” in the 
third proviso must cover everything that has 
fione before, iucludiog the second proviso. 

[P325 C2] 

Fakir Chand —for Appellant. 

Kanshi Bam —for Respondent. 

Judgment.—Certain land was owned 
jointly by two brothers, Roshan Beg and 
Khandal Beg. The latter died leaving 
a widow, and the revenue records show¬ 
ed the land was owned jointly by Roshan 
Beg and Mt. Bago, the widow. Steps 
were then taken by Government to 
acquire this land under the Land Acqui¬ 
sition Act. On the 11th of November 
1922, Roshan Beg presented an applica¬ 
tion in writing to the Land Acquisition 
Qolleobor stating that Mt. Bago held a 
half share in the land a? a life-tenant in 
lieu of maintenance and that she was 
nob entitled to any part of the price to be 
paid by Government for it. Ho asked 
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that the whole price should be paid to 
him or else half the money dei>osited in 
some Bank and the interest given to Mt. 
Bago for so long as she lived. 

On the 14th of November 1922 the 
Collector delivered lus formal aWard 
under S. 11 of the Act in which he made 
no mention of the dispute between 
Roshan Beg and Mt. Bago. In the award 
statement of the same date the Collector 
entered the price of this land, namely. 
Rs. 1,451*13-6, as apportioned equally 
between Roshan Beg and Mt. Bago. viz., 
Rs. 725-9-9 to each. Other statements 
attached to the award show that 
Rs. 725-9*9 was paid to Roshan Beg on 
the loth of November and that Mt. 
Bago’s money was entered as undisbursed 
owing to non-attendance. 

On the 15th of November, but not 
before, the Collector proceeded to enquire 
into Roshan Beg’s petition of the 11th 
of November and on that day he recorded 
Mt. Bago’s statement claiming that half 
of the compensation should be paid to 
her because she and Roshan Beg were in 
separate possession of definite halves of 
the land. The order passed by the Col¬ 
lector on the same day, the 15th of 
November, was that the amount due to 
Mt. Bago was to be kept in deposit and 
that the record of a criminal case in 
which Roshan Beg’s son had been senten¬ 
ced to death should bo sent for. 

Thereafter there were various adjourn¬ 
ments, and it was not until the 23rd of 
February 1923, that the application 
came before tlie Collector for final deci¬ 
sion. By that time the six weeks within 
which Roshan Beg could have applied for 
a reference to the Dourb under S. 18 had 
expired. Counsel appeared before the 
Collector for both Mt. Bago and Roshan 
Beg, and apparently arguments centred 
round the question whetlier the applica- 
of the 11th of November could be taken 
as one for a reference to tlie Court under 
S. 18. The Collector decided that it 
could not, because it did not expressly 
ask that the matter shovild be referred to 
the Court. He might also very well have 
added a second reason that the applica¬ 
tion had been presented before the award 
had been made. The Collector wound up 
his order by saying. 

I see no reason to go bayond the entries in the 
revenue papers and direct that the award may be 
divided in accordance with those entries. 
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On the 10th of March 1923, Roshan 
Beg instituted the suit, of which this 
second appeal is the result, to reco\ei 
from Mt. Bago Rs. 720"9"9. The 
Court held that such a suit did not lie in 
view of the terms of the Land Acquisi" 
tion Act and certain rulings which will 
be discussed presently. This decision 
was reversed on appeal by the learned 
District Judge wlio took the view that 
since the Collector’s award did not ad¬ 
judicate upon the claim of Roshan Beg 
against Mb. Bago he was entitled to main 
tain a suit for recovery of the money in 
a civil Court. The appeal accordingly 
was accepted and the suit was remanded 
for decision on the merits. Mb. Bago has 
come to this Court on second appeal and 
her claim that the trial Court had no 
jurisdiction to entertain the suit »s sup- 
ported by a decision of the Calcutta High 
Court printed as Satt/ics/t Chandra Sar- 

Jcar V, Bejoy Chand (l). » t j 

The relevant provisions of the Land 
Acquisition Act are as follows : Under 
S. 9 the Collector is obliged to serve 
notice of the intended ac(iuisition on all 
persons known to be interested and to 
call upou them to appear and state 
amongst other matters the natuie of their 
respective interests in the land. Pxesum 
ably in response to such notice Roshan 
Beg put in his written application of the 
11th of November. Under S, 11, on the 
day Hxed for enquiry the Collector is 
directed to proceed to enquire, into vari¬ 
ous matters including the I'espective in¬ 
terests of the persons claiming the com* 
Xtensation and to make an award under 
his hand of the true area of the land, the 
compensation which in his opinion should 
be allowed for the land, and the appor¬ 
tionment of the said comi>ensabion among 
all the persons known or believed to be 
interested in the land, of whom, or of 
whose claims, he has information 
whether or not they have respectively 
appeared before him. S. 12 then lays 
down that that award shall be filed in the 
Collector's office and shall be final and 
conclusive evidence, as between the Col¬ 
lector and the persons interested, whether 
they have respectively appeared before 
the Collector or nob, of the true area and 
value of the land, and the apportionment 
of the compensation among the persons 
interested. S. 18 of the Act provides that 
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any person interested who has not accept 
ted the award may, by written applica¬ 
tion to the Collector require that the 
matter be referred by - the Collec¬ 
tor for the determination -of the 
Court, and this is to be done 
within six weeks of the date of the 
award if the person was present or repre¬ 
sented before the Collector when the 
award was made. Under S. 30, wlien 
the amount of compensation has ))een 
settled under S. 11, if any dispute arises 
as to the apportionment, the Collector 
may refer such dispute to the decision of 
the Court. S. 31 requires the Collector 
to tender i>ayment of the compensation 
awarded by him to the persons interested 
and in the second sub-section it is provi¬ 
ded that if they do nob consent to receive 
the payment, or if there be a dispute the 
Collector must deposit the amount of the 
compensation in the Court to which a 
reference- under S. 18 would be sul^mitted 
There are three provisos to tiiis sub¬ 
section. and the third is that nothing 
herein contained shall affect the liability 
of any person, who may receive th® 
whole or any part of any compensation 
awarded under this Act, to pay the same 
to the person lawfully entitled thereto. 

It will be observed that in the la'esent 
case the Collector made his award under 
interests of Roshan Beg and Mt. Bago, a 
question which was raised before him 
four days previously by Roshan Beg. It 
appears then from the law above quoted 
that his adjudication, after enquiry 
dated the 23rd of February 1923, was 
made without jurisdiction. Neither 
learned counsel before me claims that 
this order can be read as part of the 
award. It cannot be an order on an ap 
plication for review or modification of the 
award since it was on an application 
presented before the award was mide. 
Apparently, therefore, the Collector, if he 
was not able to pass orders upon Roshan 
Beg’s application of the 11th of Novem¬ 
ber before he made his award, should 
have referred the question to the Court 
under S. 30. 

So far as the true award of the 14th of 
November is concerned it contained an 
apportionment of the compensation bet¬ 
ween Mt. Bago and Roshan Beg, but the 
apportionment was made without any 
enquiry into their respective interests^ 
such as S, 11 directs the Collector to 
make. 
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Most, if not; all, of the rulings on the 
question whether disputes about the ap* 
portionmenb between private persons of 
compensation awarded under the Land 
Acquisition Act can be the subject of# 
ordinary civil suits refer to the earliest 
case on the subject, Raja Nilmoni Simjh 
V. Ram Bajidhu Rai (2) which is a deci¬ 
sion by their^Lordships of the Privy 
Council. In those days the Act in force 
was X of 1870 which did not empower 
the Collector to decide any questions of 
apportionment of compensation, bub ob¬ 
liged him ill S. 38, if any dispute arose as 
to apportionment when the amount of 
compensation had been settled, to refer 
such dispute to the decision of the Court. 
S. 40 of the Act contained a pi'oviso in 
practically the same words as the proviso 
to the present S. 31 (2) quoted above. In 
the case befoi*e their Lordships there had 
been a dispute lietween two parties about 
the apportionment of the compensation. 
The Collector had referred it to the Court 
and the Court had made an adjudication. 
One of the parties then brought another 
suit to set aside that adjudication. It was 
held that the proviso referred to above 
applied only to persons whose rights had 
not been adjudicated upon in pursuance 
of Ss. 38 and 39, namely, the sections 
requiring the Collector to refer disputes 
about apportionment to the Court and 
the Court to decide them. The judgment 
wound up. 

Their Lordships are of opinion that the provi- 
eioDS in this Act for the settling of compensation 
are intended to be final ; and that the amount 
and distribution of the compensation having been 
settled in this case by a competent Court, and 
the decision not having been appealed against, 
the settlement Is final, and the i resent suit can¬ 
not be maintained. 

Earlier in the judgment when explain- 
ing the necessity for the proviso in the 
Act their Lordships observed: 

But it may happsn, and frequently does hap¬ 
pen, that the real owners, possibly being 
infants or persons under disability, do not 
appear, and arc not dealt with in the first 
instance; and, therefore, a provisiou of this sort is 
necessary for the purpose of enabling the parties 
who have a real title to obtain the compensation 
money. 

This ruling ha.s been considered and 
Interpreted in three decisions of the Cal¬ 
cutta High Court Srimati Punnabati 
Dai V. Rajah Padmanand Singh Bafia“ 
duT (3), Bhandi Singh v. Ramadhin 

(2) [1$811 7 CftJ. S§8 ^8 LA. 20=10 C,Ii.R. 393 
=4 Bar. 234 (P.O ). 

(3) [1902] 7 C.W.N, 533. 
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Rai ( 4 ) and Saihesh Chandra Sarkar 
V. Bejoy Chand Mohatap (1) ; and by the 
Punjab Chief Court in Sher Khan y. 
Sam^dxer Khan (5) which was followed in 
Amolak Shah v. Gharan Das{Q). 

Rajah Kfilmoni Singh v. Ravi Bandhii 
Rai (2) is a case almost exactly parjllel 
to the present case. There the plaintiff 
sued bo recover compensation awarded 
under the Land Acquisition Act 
against the person who actually 
received the money, lb was ruled 
that she (the plaintiff was a female 
was nob precluded from maintaining the 
suit merely by reason of her having 
appeared before the Collector in the 
acquisition proceedings, that the award 
of the Collector, who under S, 11 is, no 
doubt, authorized to deal with the ques¬ 
tion of apportionment, is declared by 
S. 12 of the Act to be final only as 
between the Collector on the one hand 
and the body of claimants on the other 
and not as between the claimants inter se 
that a claimant is nob precluded from 
advancing his or her claim against 
another claimant by suit in the civil 
Court as provided by the last proviso to 
S, 31 (2) of the Act, and that to hold that 
he or she is so precluded would be to 
extend the doctrine of constructive res 
judicata a great deal too far. The 
learned Judges considered that this view 
was in accordance with that taken by 
their Lordships of the Privy Council in 
Raja Nilmoni Singh, v. Ram Bandkii 
Rai (2) and interpreted that decision in 
its allusions to Ss. 38 and 39 of the old 
Act as referring strictly toian adjudicta- 
tion of a civil Court upon a reference by 
the Collector. 

The same view was adopted and ex¬ 
pressed more elaborately by Mr. Justice 
Mookerji in Bhandi Singh v, Ramadhin 
Rai ( 4 ) with reference to S.18 he observed 
that there was a difference between an 
objection relating to the measurement 
of the land or the amount of the com* 
pensatioD and one relating to the ap¬ 
portionment of the CDmpensation among 
/ persons interested and that a question of 
the latter character could be determined 
either by a reference as comtemplated 
by S. 18 or else by a suit at the instance 
of a person who might lawfully bo 
entitled a s against another. This he 

(4) [1906] 2 C.^J. S5D —10 O.W.N. 991. 

(5) U905] 37 P.R. (1906)=86 P.L.R. 1905. 

(6) [1912] 62 P.R. 1913—14 P.I..R. 1912 Sup 
=17 I.C. 664=16 P.^Y.R. 1913. 
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pointed out was a question with which 
the Collector would have no concern 
whatsoever and he held that -by reason 
of the 3rd proviso to S. 31 (2) the Land 
Acquisition Judge and the ordinary 
Court have practically concurrent 
jurisdiction to decide disputes about the 
apportionment of compensation. What 
he apprehended to be the rule deducible 
from Raja Nihnoni Sinoh v. Ram 
Bandhtc Rai (2) was that if a litigant 
had made iiis choice and availed himself 
of a reference to the Court under S. 18, 
he could not again ask for an opportunity 
to litigate the same matter in the ordi" 
nars' Court. 

Both these decisions were dissented 
from in Saibesh Chandra Sarkar v. 
Bcjoij Chand Mohatap (l). So far as 
Bhandi Singh v. Ramadhin Rai (t) 
was concerned the learned Judge pointed 
out with truth that in the particular 
ease before him it was unnecessary for 
Mr. Justice Mookerji to consider whether 
the Special Court under the Land 
Acquisition Act and the ordinary civil 
Courts have or have not con¬ 
current jurisdiction. With every defer¬ 
ence, however, I do not think that their 
dissent from what was held in Srimati 
' Pannabati Dai v. Rajah Padmannnd 
Singh Bahadur i'i) is very convincing. 
The learned Judges seem to have pro¬ 
ceeded very largely upon what they con¬ 
sidered it would he reasonable to hold 
was the intention of the Legislature 
when providing a special remedy in the 
Land Accjuisition Court, whereas with 
all respect I venture to think that they 
should have looked rather to the actual 
terms of the Act then to the probable 
intention of the Legislature. They 
emphasized the second passage quoted 
above from Raja Nilmoni Singh v. 
Ram Bandhu Rai (2) commencing 
“But it may happen, and frequently does 
happen.” and they held that the applica¬ 
tion of the proviso to S. 31 (2) must be 
limited to cases where the person is 
under disability or is not served with 
notice of the proceedings before the Col¬ 
lector. They further expressed the opinion 
that the reason Why their Lordships of 
the Judicial Committee referred to the 
adjudication under Ss. 38 and 39 of the 
old Act was that the Collector was then 
bound to refer any question of apportion¬ 
ment to the Court and that question had 
to be decided by the civil Court. The 


case before them was whether a party 
served with notice under S. 9 who^ did 
not appear at all in the land acquisition 
proceedings and did not apply for any 
^'eference under S. 18 of the Act could 
afterwards maintrain a suit in the ordi¬ 
nary civil Court to recover compensa' 
tion paid to another person. Thpy 
decided that he could not do so because 
the proviso to 8. 31 (2) has a strictly 
limited application and because it would 
not be reasonable to hold that the 
Ligislature, having provided a special, 
remedy in the Land Acquisition Court, 
intended to make it optional with a party 
to apply for a reference or to institute a 
suit in the ordinary civil Court. 

Sher Khan v. Shamsher Khan (o) is a 
Division Bench ruling and the facts of 
the case are not stated explicitly in the 
judgment. It was one of contentions 
between two claimants for the apportion¬ 
ment of compensation, and it was held 
that, since the plaintiffs claim had been 
adjudicated on by the Collector and they 
did not within the prescribed time avail 
themselves of their right to demand 
reference to the Court under S. 18, they 
had exhausted their remedy and their 
separate suit in civil Court had been 
rightly dismissed. Raja Nihnoni’ Singh 
Ram Bandhu Rai (2) was cited as 
authority for the. view that the proviso 
to S. 31 (2) does not permit a persjjn 
whose claim had been adjudicated uix>n 
in the manner pointed out by the Act, 
to have that claim ro-opened and again 
heard in another suit. This case and 
Amolok Shah v. Charan Das (6) ate 
distinguishable from the present case 
since in my view there has been no 
lawful adjudication by the Collector 
between Roshan Beg and Mt. Bsgo. 
If no definite point for decision had been 
put before him in the shape of Roshan 
Beg’s application his api)ortionment 
might have been regular, but under S. 11 
he was bound to make an enquiry into 
any question which arose regarding the 
interest of the several persons entitled 
to compensation and he did not do so in 
respect of the question raised by Roshan 
Beg until after he had made his award. 

It remains to notice a Division Bench 
ruling of the High Court, Chandu Dal 
V. Nt. Ladli Begam (7), in which it w^ 
held that where a Collector in his award 
had not adjudicated upon the ^ claim 
U) [1919] 83 P. R’ 1919—49 I. C. G57=18 P- 
W. R. 1919. 
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the plaintiff the latter's suit in a civil 
Court for her proportionate share in the 
amount of compensation allowed was 
competent notwithstanding that she did 
not apply for a reference to the Court 
under S. Ifl of the Act. The plaintiff in 
that case had not appeared before the 
Collector at all and it is not stated 
■whether notice had issued to her. She 
herself asserted that she had had no 
knowledge of the acquisition proceedings. 
The learned Judge ruled that the 
proviso to S. 31 (2) clearly applied to 
such a case; they distinguished Sker 
Khan v. Shamsher Khan (5) and Amolak 
Shah V. Gharan Das (6) and they cited 
with approval Sritnati Punnahati Dai v. 
Dajah Pathnanand Singh Bahadur (3). 

This last decision is not quite so 
directly in point as the learned District 
Judge took it to be. since in the present 
case Roshan Beg did receive notice and 
appear before the Collector and he is 
recorded as having accepted payment^ of 

a less amount than he now claims with¬ 
out protest other than what is contained 
in his previous application of 11th 
November. But the judgment fortides 
me in my preference for what was laid 
down in STi'indti Pumidhdti Ddi v* Rcijd t 
Pudinanund Singh Bahadur{S) as against 
Saibesh Cha7idra Sarkar y. Bejoy Chasid 
Mohatap{l)> With some diffidence I 
suggest that , the learned Judge, who 
decided the latter case, in considering 
the intention of the Legislature might 
have reflected upon the possibility of the 
Legislature, when framing the proviso to 
S. 31 (2) having intended that the com¬ 
paratively important Court of the Dis¬ 
trict Judge need not in every instance 
be saddled with the task of deciding 
every question arising between private 
individuals about the apportionment of 
petty sums, and that such individuals 
should he permitted to take their dispute 
to an inferior and possibly cheaper Court. 
After all the words in S. 18 are may 
require” and not “shall require, and 
the expression “any person” in the third 
proviso to S. 31 (2) does not in my 
bumble judgment, carry the reatrioted 
meaning put upon it learned 

Judge, since the rest of the sub-sw* 
tion which the third proviso qua ifies 
relates definitely to persons who have 
actually appeared before the Collector. 
In the present instance let it be taken 
that Roshan Beg accepted without any 


protest payment of the amount appor¬ 
tioned and tendered to liim by the 
Collector. By the second proviso to 
S. 31 (2) he thereby disentitled himself 
from making an application for a refer¬ 
ence under S. 18, but under the third 
proviso nothing contained in the second 
X>roviso can affect the lialiility of Mt. 
Bago, another person interested, to pay 
to Roshan Beg any part of the com¬ 
pensation to which he is lawfully entitled 
And by what other means than by a 
suit in a civil Court could Roshan Beg,* 
who is shut out from a remedy under! 
S. 18. enforce that liability ? The wordsi 
“nothing herein contained in the third 
proviso must, it seems to me, coyer 
everything that has gone before, in¬ 
cluding the second proviso. 

If Roshan Beg accepted payment under 
protest, then the Collector prevented 
him from seeking any remedy under S.18 
by retaining the petition of the 11th 
November for bis own subsequent deci* 
sion and by failing to pass orders ui^on 
it until after the time limit for an ap¬ 
plication for a reference had expired. It 
is to be noted too that the disputed 
amount which was withheld from 
Bago was dei>o3it0d in the Treasury and 
not in the Court under S. 31 (2). All 
the equities, then, are in favour of 
Roshan Beg being permitted to sue in an 
ordinary Court to establish his claim. 

There is of course a conflict between 
the view taken in Sriinati Punncibati 
Dai v. Rajah Pudvianund Singh Baha‘ 
dur (3) and that taken in the two Punjab 
rulings - Shr.r Khan v. Shamshcr Khau {■^) 
and Amolak Shah v. Charan Das (6). 
The former is that the jurisdiction of the 
oridinary civil Courts is ousted only 
when the claim of the aggrieved party 
has already been before the District 
Court on a reference under S. 18 or S. 30 
of the Land Acquisition Act. The latter 
refuses such party any relief in a civil 
Court if his claim has been ad¬ 
judicated ux)on by the Collector and 
there has been no reference to the Dis¬ 
trict Court. This divergence requires no 
. examination in the present? case, because 
for the reasofa above stated,' I do not con" 
sider that the Collector’s award of the 
14th November was an adjudication of 
Roshan Beg’s claim. I hold that the deci¬ 
sion of the learned District Judge was cor¬ 
rect and I dismiss the appeal with costs. 

Appeal disjnissed* 
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Martineac, J. 

% 

Achhru Ram and others — Accused— 
Petitioners. 

V. 

Kmperoi —Eesr>ondent. 

Criminal Revision No. 1684 of 1925, 
Decided on 23rd December 1925, from 
the order of the S. J., Karnal, D'- 18th 
August 1925. 

Penal CodCy S. 99 — Public servant, acting 
illegally in the discharge of his duty, S. 99 
applies — Inccmc-tax officer acts illegally in for¬ 
cibly entering a Jirm to inspect acco^ini — Income- 
Tao: Act. Ss. 22 (4) and 23 (4). 

Although an Iucouie*Tax officer i? empowered 
under S. 22 (4) of the Income-Tax Act to serve the 
proprietors r f a firm with a notice to produce their 
accounts, there is no provision of law by which 
lie c.in insist on their ptcducing the accounts if 
they decline to comply with the notice. He has 
no -authority under the Act to enter the firm s 
premises in order to inspect the accounts, or to 
rem lin on the premises for that purpose against 
the will of the proprietors, and if he does ^ be 
commits criminal trespass and the proprietors 
have a right to forcibly turn him out as S 99, 
Penal Cede, would not deprive them of their 
right of private defence. [P. 326, C. 2, P 327, C. 1] 

Aziz Ahmad and Balwant Rai — for 
Petitioners. 

Anant Ram —for Complainant. 

Judgment. — The petitioners, who 
have been charged by a Magistrate at 
Karnal with offences under Ss. S53 and 
147, Indian Penal Code, apply to have 
the charges quashed on the ground that 
the statement of Sardar Gurhakhsh Singh 
on whose report the proceedings against 
them were initiated, shows that they 
committed no offence. 

The material facts as they appear from 
the statement in question are as follows : 
Sardar Gurhakhsh Singh, who is an In¬ 
come-Tax Officer, went on the morning of 
the 13fch January last to inspect 
the accounts of the cotton factory 
belonging to tlir firm of Rikhi Ram* 
Kundan Eal at KaiLbal, with a view to 
assessing the firm with income-tax. He 
went into the factory, where he met 
Lala Achhru Ram and Lala Ram Gopal, 
sons of the proprietors of the factory. 
He asked Lala Ram Gopal to show him 
the accounts, and Lala Ram Gopal went 
into the office room and brought out three 
books, which he hxnded to the Inspector 
who was with Sardar Gurhakhsh Singh, 
and the Inspector mi.de them over to the 
orderly. Sardar Gurbtkhsh Singh then 


proceeded with the Inspector, the order* 
ly and Lala Ram Gopal towards the gate 
with the object of examining the books at 
the Dak Bungalow. Lala Achhru Ram, 
however, called Lala Ram Gopal and 
spoke to him, and the latter then came 
back to Sardar Gurhakhsh Singh and said 
they could not show the books in the 
absence of the niunim and asked to be 
given a few days’ time. Sardar Gur- 
bakhsh Singh agreed to give time till the 
21st or 22nd January, bub asked Lala 
Ram Gopal to make a statement with 
regard to the date or to put in a formal 
application so that the time might be 
extended. Lala Achhru Ram said that 
they would not do this, and asked for 
the return of the bahis, which he said 
Sardar Gurhakhsh Singh liad no power 
to take. Sardar Gurhakhsh Singh 
remonstrated with him and Lala Ram 
Gopal; but to no purpose, and he then 
gob the Instpeotor to draw up an order 
under S. 37 (b) of the Income-Tax Act, in 
which they were required to produce at 
once all the accounts for the years 
1922-23 and 1923-24 for examination. 
The order was presented to Lala Achhru 
Ram and Lala Ram Gopal, bub they 
refused to take it, and on its being read 
out to tiiem Lala Aclihru Ram forcibly 
took the three bahis from Sardar Gur- 
bakhsh Singh's orderly. Sardar Gurbaksh 
Singh told the Inspector to go and ask the 
Deputy Superintendent of Police to 
make Lala Achhru Ram and Lala Ram 
Gopal understand their legal position. 
The Inspector went away, while Sardar 
Gurhakhsh Singh and the orderly waited 
in the factory. Lala Achhru Ram order¬ 
ed Sardar Gurhakhsh Singh to leave the 
factory. The latter replied that he 
would not leave as he had come there in 
the discharge of his official duties. Lala 
.Aclihru Ram repeated his order once or 
twice, and then called a number of pal- 
ladars and got them to turn Sardar Gur* 
hakhsh Singh out by force. It is that 
forcible ejection of Sardar Gurhakhsh 
Sin^h from the premises that forms the 
hasis’of the charges framed by the Magis¬ 
trate. 

Now although Sardar Gurhakhsh Singli 
was empowered under S. 22 (4) of the 
Income-Tax Act to servo the proprietors 
of the firm with a notice to produce 
their accounts there is no provision of 
law by which he could insist on their 
producing the accounts if they declined 
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to comply with the notice, but tbo pro- 
aedure to be followed in that event ia 
laid down in S. 23 (4) of the Act. Nor 
had Sardar Gurbakhah Singh any autho¬ 
rity under the Act to enter the firm’s 
premises in order to inspect the accounts, 
or to remain on the premises for that 
purpose against the will of the proprie- 
toi*3. He put himself in the wrong in 
two ways after Lala Achhi’U Ram had 
taken back the account books from the 
orderly, first, by sending for the Deputy 
Superintendent of Police with the appa¬ 
rent intention of intimidating Lala 
Achhru Ram; and, secondly, by remaining 
on the promises after Lala Achhru Ram 
had told him to leave. His act appears 
to have amounted to criminal trespass, 
and Lala Achhru Ram was within his 
rights in forcibly turning him put when 
jhe refused to leave. S. 99 would not 
■deprive Lala Achhru Ram of his right of 
iprivate defence, as Sardar Gurbakhsh 
•Singh’s proceedings were wholly illegal, 
and he was not acting in good faitli 
under colour of his oflBce, On this point 
see Haq Dad v. Crown (1). 

Holding, therefore, that the petitioners 
committed no offence I accept their 
application and quash the charges fram¬ 
ed by the Magistrate. 

Revifiion accepted. 

"(1)' aTL R.'iulio Lah. io' 
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Martineau, J. 

^lunicipal Committee, Ludhiana — 
Defendant—Appellant. 

V. 

Lahhu Bam—Plaintiff—Respondent. 

Second Appeal No, 2440 of 1921, Deci¬ 
ded on 31st' March 1925, from a decree 
of' t?he Dist,-J.. Ludhiana, D/- 5th July 

1921*. 

Punjab Mttnlcipal Act (3 of 1911), S. 173— 

Munici'pal CoviviiKee Is entitled (o have removed 
summarily ^iperstructure cn (akhtposh tn front 
of a shop. . 

Wbere a Ukhtposh is placed on the drain in 
trout of a person’3 shop, the superstructure on 
the takhtposh is a moveable encroachment over 
the drain "'and is, therefore, an eccrcachment 
Svhich the Municipal Committee is entitled under 
S 173 12) to have summarily removed. 

^ CP. 327. C. 2] 

< Niaz- Mohammad —for Appellant. 

• Badri Das - and Balwant Bai—for 

Respondents 


Judgment. —The plaintiff had in front 
of his shop in Ludhiana a takhtiosh 
for ivhich he had been obtaining the 
permission of the Municipal Committee 
each year. He applied for the renewal 
of the permission for the year 1922-23, 
but in the meantime it was found tliat he 
had erected a superstructure on the 
takhtposh and he was served with a 
notice to remove it, whereupon he sued 
for an injunction to restiain the Municipal 
Committee from having it removed. The 
Courts below have decided in his favour, 
holding that the Committee was not 
competent to have the superstructure 
removed summarily. Tlie Municipal 
Committee has preferred a second api>eal 
in this Court. 

The Municipal Committee is entitled 
under S. 173 C/) of the Punjab Municipal 
Act to remove or cause to be removed 
summarily any moveable encroachment 
or overhanging structure such as is de¬ 
scribed in S. 173 (l) of the Act, and the 
only question is whether the superstruc¬ 
ture on the plaintiff’s takhtposh is such 
an encroachment or structure. 

Section 173 (l) relates to moveable en¬ 
croachment in front of any building ui>on 
the ground level of any street, or over or 
on any sewer, drain, or watercourse, or 
any moveable overhanging structure 
projecting into the sti’eet at a point above 
the said ground level. Now the takht¬ 
posh is placed on the drain in front of 
the plainliff’s shop and it seems to me 
clear that the superstructure on the 
takhtposh is a moveable encroachment 
over the drain and is, therefore, an 
encroachment which, having been placed 
on the takhtposh without permission, the 
Committee is entitled under S. 173 (2) 
to have it summarily removed. Moreover, 
as the Committee could at any time 
require the plaintiff to remove the takht¬ 
posh itself an injunction in regard to the 
superstructure would be useless and on 
that account also the suit must fail. 

I-accordingly accept the appeal, reverse 
the decrees of the Courts below, and dis¬ 
miss the suit with costs throughout. 

Appeal accepted. 
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Campbell and Zafar Alt, JJ. 

Firin Bufihu Mal-'Parma Nand — 
Plaintiffs—Appellants. 

V. 

Golal Chand and others —Defendants 
—Respondents. 

First Appeal No. 1501 ol 1924, Decided 
on 7th January 1926, from the order of 
the Senior Sub-J., Ambala, D/- 30th 
May 1924. 

(а) yefjotiable Instritmenls Act. S. 76 (<0—AT? 
presentment ts necessary 1 / drawer and drawee 
are same. 

When the drawer and the dravN’ee of a hundi 
are the same person, no presentation on due date 
is necess.ary, as, from the nature of the case, the 
drawer cannot suffer damage frovn the want of 
such pre^^entation and thus S. 76, Cl. (d), of the 
Negotiable Instrnments Act applies. 45 All. 554 
Foil. 

It is not necessary for the plaintiffs to make a 
specific reference in their pleas to S. 76 (d). 

[P 328 C 23 

(б) Evidence Act, S. Hi— Negotiable Instru¬ 
ments Act—Granting hundi for d^t due is pre¬ 
sumably only conditional payment and returning 
of bond for debt due does not rebut presumption. 

It is a question of fact to be decided in each par¬ 
ticular.case whether the parties intended the sub¬ 
sequent hundi to be an absclute or a conditional 
payment of the original debt^ and the presumption 
is that the effect of giving or taking of bill or note 
is that the debt was conditionally paid. This pre¬ 
sumption is not rebutted by the fact that previous 
promissorv notes for the original debt were retur¬ 
ned. 4 Lah. 161. Foil. [1* 328 C 2] 

Sheo Narain^ Shamair Chand and 
Sagar Chand —for Appellants, 

Judgment. —The parties to this suit 
are the firm Budhu Mai Parma Nand 
plaintiffs and (l) Gokal Ghand (2) Hari 
Chand (3) Puran Chand and (l) *(5), and 
(6) the three minor sons of Gokal Chand, 
defendants. The suit was based on three 
hundis all dated the 4th June 1922 (l) 
for Rs. 2,500 due after 245 days (2) for 
Rs. 2,500 due after 355 days and (3) for 
Rs. 250 payable after 300 days. The suit 
was instituted on 29th May 1923. 

The lower Court dismissed the suit cn 
the grounds that there was no proper pre* 
sentation of the first two hundis on the 
dates of maturity, that the third hundi 
was not properly stamped and so was 
inadmissible in evidence and that the 
plaintiffs could not fall back upon the 
■original consideration for it because the 
plaintiffs intended the hundi to be an 
absolute payment of the previous debt. 

In appeal it is argued in respect of the 
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first two hundis that presentation was 
nob necessary because the drawers wer©^ 
themselves the drawees. These hundis 
were signed by Hari Chand for himself 
and Gokal Chand and by Puran Chand 
and they were drawn upon Janki Oass 
Bishambar Dass. The defendants Gokal 
Chand and Hari Chand pleaded that they 
themselves were the sole owners of the 
firm Janki Das Bishambar Dass. Puran 
Chand’s plea was that he signed the hundis 
merely as witness, a point which, as our 
judgment will show, is yet to be decided. 

We agree with the finding of the lower 
Court that the hundi? were not presented 
but it was held in I L. R. XLV. All. 
554 that when the drawer and the dra" 
wee of a hundi are the same person no 
presentation on due date is necessary- as 
from the nature of the case the drawer 
cannot suffer damage from the want of 
such presentation and thus S. 76, 01. (d) 
of the Negotiable Instruments Act applies 
The learned subordinate Judge has obser¬ 
ved in his judgment that the plaintiffs 
did not rely on S. 76 (d) and did not 
show that the defendants could not suffer 
any damage owing to non-presentation,i 
but it seems to us that the inability of| 
the drawer to suffer damage is obvious 
aud that it was not necessary for the 
plaintiffs to make a specific reference in 
their pleas to S. 76 (d). Wo hold on the* 
first issue that no presentation of the 
hundi was necessary. 

As regards the third hundi for Rs. 2o(> 
we again disagree with the learned Senior 
Subordinate Judge who correctly stated 
that it is a question of fact to be decided 
in each particular case whether the par¬ 
ties intended the subsequent h\indi to be 
an absolute or a conditional payment of 
the original debt, and that the presump¬ 
tion was that the effect of giving or tak-j 
ing of a bill or note was that the debt! 
was conditionally paid. The learned^ 
Subordinate Judge considered that tliis 
presumption was rebutted in the present 
case by the fact that previous promissory 
notes for the original debt were returned 
to the defendants. According to the plain* 
biffs’ statement in the lower Court which 
was admitted by the defendants, matters 
commenced by two loans by the plaintiffs 
to the defendants as proprietors of the 
firm Janki Dass Bishambar Dass, the first 
of Rs. 4,000 'and the 2nd of ife, 6,000, 
Promissory notes were taken and the de¬ 
fendants made certain payments both, of 
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interest; and principal. On the 4th 
June 1922, Rs. 5,250 remained due from 
the defendants and they received back 
the promissory notes and executed the 
hundis in suit according to which they 
were to pay up the amount within the 
period fixed in the hundis. In our opi* 
nion the principles of law applicable are 
laid down in I L. R. 4 Uah. 151 and we 
think that the learned Subordinate Judge 
has overlooked the improbability of the 
plaintiflFs’ agreeing to take a mere piece 
of waste paper as an absolute payment of 
a portion of their debt. The intention of 
the parties seems to us to have been to 
grant time to the defendants in lieu of 
making them liable on promissory notes 
payable on demand. We hold, therefore 
on issue No. 11 that the plaintiffs can 
revert to the original and make it the 
basis of their claim in respect of Rs. 250 
of the third hundi. 

The suit has been determined by the 
lower Court on these two preliminary 
points. "We accept the appeal and Jsetting 
aside the judgment of the lower Court we 
remand the suit for a fresh decision on 
the other issue under O. 41, R. 23, Civil 
Procedure Code, P, 5. The stamp on 
api>eal will be refunded and costs will be 
costs in the cause. The question whe' 
ther the suit wa^ premature or unduly 
precipitate in regard to tho second hundi 
payable after 355 days and the effect of 
such being the case remains open. The 
above order applies only to the three de¬ 
fendants Gokal Chand, Hari Chand and 
Puran Chand, since before us the plaintiffs 
have withdrawn their appeal against the 
three minors, Miwan Mai, Brij Lai, ^and 
Bihari Lai, and so far as they are con¬ 
cerned the dismissal of the suit hy the 
trial Court will stand. 

Appeal accepted. 
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Broadway, J. 

Parman Nand and anothei Defend¬ 
ants—Appellants. 

v. 

Salio Ham and oMers—Plaintiffs— 
Respondents.. . 

Second Appeal No. 1027 of 1925, Deci¬ 
ded on 27th January 1926, from a decree 
of the Dist. J.. Hoshiarpur. D/- l9th 

January. 1925. 


Civil P.C., O. 22, /?r 11 and 10— One rc^pemdeni 
dying before filing of appeal—Application lo 
stibstitute hl^ legal represcntath'es is incompetent. 

R, 10 relates to an assigmeut, creation or de^ * 
lutiou of any interest during the p.indency of 
a suit, the object b^ing to bring tho person huvitic: 
the proper legal right on to the record so as to bo 
able to ooutinue the suit. R. 11 provides for the 
same thing boing done when an interest i.< as¬ 
signed, created or devolves during the poiub?ncy!ot' 
an appeal. So where a respondent dies before 
the institution of appeal, an application to treau 
other respondents as his legal representative^ ou 
the ground that the interest of the decea>ed has 
passed to them before the filing of appf>al doe^ 
not lie. A. I. B. 1924 Mad. 60, Foil. 

' [P 330. C 1] 

Dev Raj Sawhneij —for Appellants. 

Shamair Chand^-^tov Respondents. 

•Kidgment. —Tulsa was one of the 
several plaintiffs who instituted a suit 
for ijossession of a certain site and the 
recovery of 'a sum of Rs. 30 as chakota 
rent due thereafter. All 'the plaintifts 
were granted a joint decree for possession 
of the site in question and for the sum of 
Rs. 15 and costs on the 11th June 1924. 
The defendants preferred an appeal to 
the learned District Judge making all 
the decree-holders including Tulsa, res¬ 
pondents. The decree of the trial Court 
was confirmed with certain modification.s 
on the 19th January 1925. The defen¬ 
dants then preferred a second appeal to 
this Court which was filed on the 22nd 
April 1925. 

On the 4th November 1925 Mr. Sha¬ 
mair Chand on behalf of the plaintifls- 
respondents filed an affidavit pointing out 
that Tulsa had died on the 17th April 

1925 and that he had left him surviving 
a son. It was also urged that the appeal 
must fail as having abated. The case 
came up for hearing on the 30th Novem¬ 
ber 1925 before Mr. Justice Dalip Singh 
when Mr. Shamair Chand for the ret^- 
pondents raised the above preliminary 
objection to the hearing of the api>eaL 
It was then stated by Mr. Dev Raj 
Sawhney that Tulsa’s interest in the pro¬ 
perty in suit had come to an end some 
time about the 4th January 1924 and 
had been acquired by the sons of Nibala 
who are already respondents on the 
record. He asked for time in order that 
the’ necessary aflidavit could- be put in. 
Time was given to him and the case 
came up before me on the 4th January 

1926 when Mr. Rashid who was appear¬ 
ing for Mr. Dev Raj Sawhney stated that 
he had received the affidavit the evening 
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befove and required further tiiue. Time 
was allowed and the case has now come 
up for disposal. 

There is l^efore me an application pur" 
porting to he made under O. 22, R. 10, 
Civil. P. C. in which for the defendants- 
appellants it is prayed that the sons of 
Nihala should be treited as the legal 
representatives of the Tulsa whoso right 
and interest in the suit property had 
come to an end two years previously fand 
that the appeal should be allowed t3 
proceed. It is not denied that Tulsa has 
left a son and indeed Mr. Dav Raj Sawh" 
ney has frankly admitted that if the 
decrc'^ h^ treated as a joint decree 
aiid if io bo held that the app.eal 
has a])ated against Tulsa the entire ap* 
peal must fail. Mr. Shamair Chand 
pointed out that what is sought to be 
done in the present case is to amend the 
cause title of the appeal by substituting 
the names of the legal representatives of 
Tulsa ’v‘i j ' a I died before the appeal 
was died. Me has drawn my attention 
to the case of Govinda Kaviraj v. 
Ga'iranfja Saw (l) where a Division 
Bench of the Madras High Court held 
that such an application was incom- 
l'>etent. 

Mr. Dev Raj Sawhney 'for the appel¬ 
lants has contended that inasmuch as 
Tulsa no longer had any right in the 
property for the reason that in January 
1921 a partition had taken place between 
the plaintiffs-respondents under which 
Tulsa’s right in the suit property had 
come to an end the decree passed in 
favour of Tulsa and confirmed on appeal 
should really be regarded as a nullity and 
that, therefore, his son could succeed to 
nothing on Tulsa’s death so far as .the 
present property is concerned. In this 
Iview I am unable to concur. R. 10 of 
• O. 22 relates to an assignment, creation 
ior devolution of any interest during the 
pendency of a suit, the object being to 
bring the person having the proper legal 
right on to the recoi*d so as to be able to 
continue the suit. R. 11 provides for 
the same thing being done when an 
interest is assigned, created or devolves 
during tlie pendency of an appeal. 

In the present case if there was any 
8)aTtition as alleged by the appellants it 
took place during the pendency of the 
euit. Nevertheless Tulsa was granted a 
joint deci’ee. In the appeal preferred 
(l) A. i. B. 1924 Mad. 5li. 
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against that decree Tulsa was made a 
party by the defendants'appellants and 
nothing was mentioned of this partition 
during the appeal which was allowed to 
proceed to the end. Again, when the 
second appeal was preferred, Tulsa was 
made a party although at the date of the 
filing of the appeal he had died. It 
seems to me that the Madras case cited 
above is to the point and the procedure 
sought to be adopted now is nob warran¬ 
ted and I must therefore, refuse this ap¬ 
plication. 

As it is nob denied that Tulsa died on 
the 17th April 1925, and as no ap¬ 
plication has been filed to bring his legal 
representative on to this record, (that 
legal representative admittedly being his 
son) the appeal as against him has abated, 
and as the decree is a joint one admit¬ 
tedly the entire appeal must abate. I 
hold accordingly and dismiss the appeal 
w itli costs. 

Apiical dismissed. 

A. 1. R. 1926 Liihore 330 

Addisok, J. 

Chaudh ri Kaiihi/a Uam —Defendant— 
Appellant. 

v. 

Firm Dina Nath Hardial Mall —Plain¬ 
tiff—Respondent. 

Misc. First Aijpeal No. 2901 of 1925, 
Decided on 12bh Feburary 1926, from the 
order of the Sul)-J., Ist Class, Delhi, 
D/- 31 August 1925, 

civil r. C., O. 38, /?. 5 —Properly within or 
xolthoxtt jxirisdlction can be a'.tached. 

The now Code mcaus th.'it an att »climent b'- 
fore judgment oan be of property within or with¬ 
out the jurisdiotion of the Court. [P 331, C 

Sardha Ram Kapur —for Appellant. 

Shamair Chand —for Respondent. 

Addison, J. —Plaintiff firm Dina 
Nath Hardial Mai of Delhi sued Kewal 
Ram Kahnay Ram, etc. defendants, resid¬ 
ing in Aiianganj, Aligarh, Jn the United 
Provinces, for Rs. 6,250 for groceries 
supplied to the firm of Indar Mal-Tulsi 
Mai. It was also alleged in the plaint 
that after ‘the purchase the firm had 
changed its names bo Kahnay Ram-Panna 
Lai. and after that again this name. On 
the ISbh of August 1925, the plaintiffs 
filed an application asking for attach¬ 
ment before judgment of the moveable 
and immovable property of the defen¬ 
dants. In this application it was stated 
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that the name of tlie fix'm had been chan¬ 
ged and. the property was being wasted. 

The Court ordered that an injunction 
should issue against the defendants not 
to transfer any moveable or immovable 
property till further orders. Two days 
later the plaintiffs again applied for 
attachment before judgment of the gro¬ 
ceries in the shop styled Kahnay Ram 
Chaudhri in Mianganj, Aligarh, and also 
a residential house belonging to the de¬ 
fendants in Sarai Behrara Bag. It was 
submitted that if the defendants’ pro¬ 
perty was not attached before judgment 
they would alienate the entire moveable 
and immovable property. The affidavit 
was to the effect that the firm had 
changed its name and that they were 
wasting their property both moveable 
and immoveable, and had already disposed 
of some, and that they would dispose of 
the rest when they heard of this suit. 

Accordingly on the 20th August, acting 
under O. 38, R. 5, Code of Civil Proce¬ 
dure, the Court ordered the conditional 
attachment before judgment of the groce¬ 
ries in the shop styled Kahnay Ram Chau- 
dri, and the house in Sai'ai Behram Bag. 
It also ordered that notice should.issue to 
the defendants exiling on them to furnish 
security by the 31st August to the effect 
that they, when called upon, would pro¬ 
duce their property mentioned in the 
application or a portion thereof sufficient 
to meet payment of the sum claimed. On 
the 31st August the Court passed another 
order to the effect that if the defendants 
furnished reliable security the order of 
attachment before judgment would be 
set aside. This practically meant that 
under O. 38, R. 0, the defendants were 
held not to have shown cause why 
security should not he furnished and the 
conditional order of attachment was 
made final subject however to the condi¬ 
tion that the attachment would he with¬ 
drawn at any time when the security 
was furnished. It might also he noted 
that injunction issued to the defendants 
not to alienate any property, but most of 
the ‘injunctions seem not to have been 

served. 

An appeal has been filed by Kahnay 
Ram, defendant, against the attachment 
before judgment of the groceries in ques¬ 
tion and of the house in Sarai Behram 
Bag belonging to him. The first argu¬ 
ment advanced was that the Court had 


no jurisdiction to attach the groceries 
and the house as they were without its 
jurisdiction. This view was taken by tlie 
Calcutta High Court in Surendra Nath v. 
Bansi Badan (l) and by the Upper 
Burma Judicial Commissioner’s Court 
in Bhai Khan v. Des Itaj (2). A differ¬ 
ent view, however, was taken by the 
Lower Burma Chief Court in Sovia- 
siindaram v. MiUhuvcerajypa (3)iwliere it 
was pointed out that the corresponding 
S. 483 of the Old Code had been modified 
bv the omission of the words “within the 

to 

jurisdiction of the Court” from the new 
section “O. 38, R. 5.” The view taken in 
the latter case is the one accepted by 
Giulia in his Civil Procedure Code in tlie 
commentary under O. 38, R. 6 and in 
Sircar’s Code of Civil Procedure, 6th 
edition, at page 1612. It seems to rat 
that the new Code meant that an attach¬ 
ment before judgment could be of pro* 
l>erty within or without the jurisdictionl 
of the Court, and I so hold. 

It was next urged that it had not been 
established that the defendant was about 
to dispose of the whole or any part of 
this property with intent to obstruct or 
delay the execution of the decree that 
might be passed against him. It was 
held in Chandrika Prashad v, Ilira Lai 

(4) that the power to attach before judg¬ 
ment was not meant , to he exorcised 
lightly or without clear proof of 
the existence of the mischief aimed at as 
the consequence might be serious and 
ombarassing. The power should be exer¬ 
cised only when the Court is satisfied not 
only that the defendant was about to 
dispose of his property but also that his 
ohjecfc in so doing was to obstruct or 
delay the execution of any decree that 
might be passed against him. It was 
held in Khoka Marwari v. Bam Chandra 

(5) that there must be definite evidence 
to satisfy the Court that there is reason¬ 
able cause for believing that the judg¬ 
ment-debtor is about to dispose of the 


whole or part of his property and it was 
not sufficient to make any general allega¬ 
tion. See also Noioroji v. Deccan Bank (6) 

Now, in the case before me, I do not 
think it can be said that the groceries 

(1) [1916] 24 C. ll J. 533 ^36 L C. 457. 

(2) [1014] 25 I. C. 771. 

(3) [1911] 4 Bur L. T. 89-10 I. C. 794. 

(4) A. I. R. 1924 Patna 312. 

(5) [1918] 41 I. C. 240. 

(6) [1921] 5 Bom. 1256—63 I. C. 959=23 
Bom. L. R. 550. 
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were being sold in order to obstruct or 
delay the execution of any decree that 
may be passed. They are being sold in 
tlie ordinary course of business and it 
has not been established that their sale 
is with the object defined in O. 38, R. o. 
For this reason the appeal must be partly 
accepted and the groceries in the shop 
styled Kahnay Ram Chaudhri which 
have been attached before judgment must 
be released from attachment. 

It is different as regards the house in 
Sarai Behram Bag which has been at¬ 
tached. There is an affidavit that the de- 
lendants l^ave been changing the name of 
their firm and that they are taking steps 
to dispose of their property. I think 
that for this reason the attachment be" 
fore judgment of this house should be 
maintained as ordered by the lower 
Court unless security is given as stated 
in its order. Before me the learned counsel 
for the appellant said that he had no 
objection to this part of the order. The 
appeal, therefore, as regards the attach¬ 
ment before judgment of the house in 
Sarai Behram Bag is dismissed. 

There will be no order as to costs. 

Appeal partltj accepted. 
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Campuell, J. 

Maula 13 ax —Defendant—Api>ellant. 

V. 

Chanan Mal and others —Plaintiffs— 
Respondents. 

Miscellaneous Second .Appeal No. 2569 
of 1925, Decided on 17th February 1926, 
from the order of the Dist. J., Gurdas" 
pur, D/- 19bh June 1925. 

Civil P. C., O. 22, Hr, 3 and 4— Appellaie Cota i 
must have all persons before it, 

A Court hearing an appeal must have before it 
all persons whose interests might be a&ected by 
the decree in appeal. [P. 33*2, C. 2] 

Chandra Gupta, and Faqir Chand — 
for Appellant. 

Mand Lai —for Respondents. 

Campbell, J. —In this case four 
plaintiff's obtained a decree against 
Maula Bakhsh, defendant, for mandatory 
injunction restraining him from opening 
windows in the southern wall of his house 
Ko. 6220 under construction situate in 


Batala City. Maula Bakhsh appealed to 
the District Court. During the pendency 
of the appeal one of the plaintiffs, Bhagat 
Ram, died and application was not made 
in time to substitute his legal representa¬ 
tives on the record. The learned Dis¬ 
trict Judge rejected an application to set 
aside the abatement of the appeal against 
Bhagat Ram and dismissed the appeal in 
toto on account of the abatement. 

In second appeal it is argued : firstly, 
that the abatement against Bhagat Ram 
should have been set aside ; and, secondly 
that in spite of it the appeal could have 
proceeded against the remaining respon¬ 
dents. 

No sufficient cause was alleged in the 
affidavit accompanying Maula Baksh’s 
application to set aside the abatement 
and the application was rightly refused. 
On the other point the test is whether 
appeal could have been preferred by 
Maula Bakhsh without joining Bhagat 
Ram as a respondent. In that case 
Bhagat Ram would have had, as his legal 
representatives now have, a final decree 
in their favour that the defendant is not 
to open w’indows in the wall of bis house, 
and it would bo impossible for a fresh 
decree to be passed in appeal against the 
surviving respondents altering the decree 
under appeal which would result in any 
effectual relief for the appellant. Fur¬ 
thermore, a Court hearing an appeal must 
have before it all persons.whoae^ infcere.^ts 
might be affected by the decree in 
appeal. 

The argument addressed to me that 
Bhagat Ram and all the several plaintiffs 
could have instituted separate suits for 
the injunction, and therefore an appeal 
could proceed against any one of them 
without the others, has no force. The 
joint suit has been brought and has resul¬ 
ted in a decree, and to e.KamiDe the 
correctness of that decree as regards the 
surviving plaintiff-respondents in the face 
of the absolute decree in favour of the 
representatives of Bhagat Ram would be 
altogether nugatory. The lower appel¬ 
late Court was correct in dismissing the 
appeal. The appeal fails and is dimUsed 
with costs. 

Appeal dismissed. 
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Scott-Smith and Le Rossigxol, JJ. 

Jqhal Singh and oiaers—Dafenda nbs 
Api>dnants. 

V. 

Jang Bahaiur Singh and others^ 
PUintiCfd and Djtendanba—Raapondenbs. 

rirat Appeal No 915 of 1919. Decided 
on 25bh Novembsr 1921, from a decree of 
fche Senior Sub-J., Gujranwala D/- 7bh 
March 1919. 

(a) Hindu Lnir—Nucleus very smaU—No 
sumpiion arises that property teas acquired n-illi 

that nucleus 

Where the nucleus cf ancestral property is 
v'rvsinAll there c.mnot be any prosumptioa 
thaL any subsequent acquisitions were m.de 

with the assistance of that nuoleur». -9 All. 24 4 

c \ ‘ A I. H. 1923 All. 574 Dist. 

U . OJ . Q 2, 1> 335 C 1] 

(t) Hindu Late—Ancestral properly-^Hember 
Slot Intending to b'^'nd self’acquisiilons ivUh.joint 
family property—Such acquisitions are not joint 

family property. 

Where the member of • a joint Hindu family 
does not intend to blend his self-acquisitions wjth 
the ancestral property but he always treats them 
as his own over which he has full disposing power 
the self-acquired property is not to be considered 
as joint family property. [P 33o L -J 

(c) P^asloHs Act (21 of 1871), S. G —Suit relat¬ 
ing to grant of la id revenue is not ctigniiabU’ by 
civil Court except on certificate under S. 6. 

The suit relating to a grant of land revenue by 
the British Crovernment cannot be taken cogni¬ 
zance of except upon a certificate from the 

Collector under S; G. 1 ^ 

Tek Chanel. Gokal Chaitd Narano and 
Amir Naih 0 /iopm—tor Appallat^s. 

Fakir Chaiid and Balwant Rai for 
Mchar Ghaitd—(or Respondents. 

• Judgment.— In the suit out of ^whioh 
fclie present appeals arise plaintiff Kaban 
Singh, son of Dayal Singli, sued for a 
declaration that he was entitled to 
certain properties and debts mentioned 
in his fathers' Will dated the 10th of 
September 1906. He also sued tor the 
recovery of a sum of Bs. 877-0-4 of lagir 
money which he said had been wrongly 
paid to his brothers, Wasakha Singh and 
Waryam Singh, the defendants. The 

Court below gave him a decree foi the 
declaration as prayed but dismissed the 
ciiif fnr iafiir money as barred )> 
time under Art. 62 of the Schedule to the 

^^ryfm^Sh' an'rh^r d^giit:.-,^ mIe 


Indar Kaur and plainbiff has filed cross- 
objeebions as bo bbe parb of bhe suit dis¬ 
missed. 

The parties are Bhandari Khattries of 
Butala in the Gujranwala District and 
are admittedlj’ governed by Hindu 
Law. Sardar Dayal Singh was one of 
the four sons of Sardai Gaoda Singh who 
was a rais in the Sikh times and held a 
personal jagir of Rs. 18,000 per annum in 
addition to one of Rs. 15,000 fur the 
maintenance of 60 Sawars. Ganda Singh 
was killed during the Isb Sikh ^Var in 
1S15. Dayal Singh was 13 years old at 
that time. The jagir was continued by 
the Sikhs to the sous of Ganda Singh. 
After the annexation of the Punjab the 
British Government in 1850 considered 
the claims of Ganda Singh’s sons and 
having regard to their position and in¬ 
fluence assigned a jagir of Rs. 2,500 per 
annum to each son for his life and 
declared that the sons of each of them 
should after their death enjoy a jagir 
of Rs. 625 pqj' annum. Dayal Singh 
admittedly* had a share in certain an- 
cestral property described in para. 2 of 
bhe plaint. He was an Honorary Magis¬ 
trate and an Honorary Sub-Registrar : 
bub these posts brought him no income. 
His income was derived from his share 
in the ancestral property and from his 
jagir of Rs. 2,500 per annum. His sons 
were members of a joint Hindu family : 
but according to the plaintiff’s case 
\Vasakha Singh separated in Sambafc 
1922 corresponding to 1865 A. D. at 
which time he took-a share in the move- 
able property. 

. On the 26th May 1894 Dayal Singh 
made a Will in which he devised the 
whole of his prop?rty to his three sons 
and recited that Wasakha Singh had 
separated from him in Sambat 1922. On 
the same day Wasakha Singh executed a 
deed of release or faraghkhati printed at 
page 9 of the paper-book in which ha 
recited that he had received his share 
in certain properties of his father an¬ 
cestral and self acquired, that he had 
taken possession of the same and that he 
had claim to no other property. He 
also recited that he had received certain 
cash and ornaments and that he had no 
further claim to the moveable property 
of his father. On the 24th of September 
1896 Waryam Singh executed a deed of 
release (pages 10*12 of the paper*book) 
in favour of his father in which he said 

t 
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that he had received Rs. 8,000 on account 
of his share in the moveable property 
and that he had no claim to any other 
moveable property possessed by his 
father with the exception of a share in 
the clothes, utensils and other articles 
valued Rs. 2,000. 

Subsequent to the Will of 1894 Dayal 
Singh agreed to mutation of his lands 
in the villages of Wazirke and Killa Dev 
being effected in equal shares in the»name3 
of Waryani Singh and Kahan Singh. 
These mutations were in accordance with 
the terms of the Will, The proprietary 
rights were mutated and that clear mean¬ 
ing cf the mutation is that Waryam 
Singh and Kahan Singh became the pro¬ 
prietors in place of Dayal Singh. Some 
other mutations were entered in the 
register with the object of transferring 
certain properties to all the three sons, 
but were refused because Saidar Dayal 
Singh w’ould not agree to them. 

On the 25th of September 1896 
Waryam Singh executed a Will in favour 
of Kahan Singh but subsequently revoked 
this and in 1912 executed a Will in 
favour of Wasakha Singh. On the lObh 
September 190G Dayal Singh executed a 
second Will by which he revoked that of 
1894. By it he gave shares to Wasakha 
Singh and Waryam Singh in what he 
described as the only ancestral property 
and not to Kahan Singh, The property 
which he had previously mtitated in 
favour of Waryam Singh and Kahan 
Singh he referred to as his own and be- 
queathed it to Kahan' Singh only. In 
1907 Dayal Singh applied to the revenue 
authorities to cancel the mutations 
which he had agreed to in regard to Kila 
Dev and Wazirke properties, but the 
revenue authorities 'rejected his appli¬ 
cation. In 1909 Dayal Singh died and 
the Revenue Authorities sanctioned 
mutation of the lands left by him in 
favour of his three sons in equal shares 
(His Lordship then discussed the evidence 
and held that Dayal Singh’s income from 
ancestral property was only sonie Rs. 37 
but that he enjoyed a jagir of Rs. 2,500. 
and that jagir enjoyed by Sardar Dayal 
Singh was his self-acquired property.) 
The next point urged by Mr. Tek Chand 
was that as there was a nucleus of 
ancestral property in the hands of Dayal 
Singh, all the property subsequently 
acquired by him should be held to be 
acquired with the help of this nuolecs 
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and must, therefore, bo considered to be 
joint family property. 

He referred to the Pi*ivy Council cas© 
reported in Lai Bahadur v. Kanhay*^ 
Lai (l) in which it was held that the 
share taken on partition by the father of 
the plaintitfs, and defendant was an¬ 
cestral property in which from their 
birth his sons acquired an interest : that 
there being a nucleus of ancestral pro¬ 
perty the onus was upon the defendant 
to show that the property in suit was 
self-acquired and not purchased with an¬ 
cestral funds that such onus had not been 
discharged ; that on the contrary the evi" 
dence'showed that there was a common 
stock of the whole family into w’^hich 
each member voluntarily threw what be 
might otherwise have claimed as self- 
acquired and that the property purchased 
by, or with the assistance of the joint 
funds was joint property, rin that case 
their Lordships finally held to be esta¬ 
blished that there was considerable 
nucleus of ancestral property in the 
hands of the father after the partition 
and the onus was therefore* on the res¬ 
pondent to prove that his subsequently 
acquired property was his separate estate: 
see page 255 of the report. In the present 
case the nucleus of ancestral property" was 
quite negligible and we, therefore, con- 
sidei’ it to be distinguishable fi*om the 
Privy Council case. 

The latter was followed subsequently 
by the Allahabad High Court in the case 
reported in Suhhnandan v. Brijnandau 
(2). There also it was found established 
by the evidence that there was a nucleus 
of joint family property with the assist¬ 
ance of which the subsequent acquisi¬ 
tions had been made and that in conse¬ 
quence the property in dispute must be 
hold to be joint property. Their Lord- 
ships said that. 

Where there is a nucleus of ancestral family 
proi>erty, with the assistance of which subsequent 
acquisitions have been made, the burden cf prov¬ 
ing that any pardcular property is separate lies 
on the person who asserts it. 

In the present case, considering how 
very small the nucleus of ancestral 
property was, we do not consider that 
there could be any presumption that any 

(1) [19071 29 .\I1. 244 -^34 I. A. 65=11 C. W. N. 

417=4 A, L. J, 227=9 Bom. L. R, 597=& 
C. L. J. 340=17 M. J. 228 (P. C.). 

(2) A. I. R. 1923 All. 574. 
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subaeqvienk acquisitions were made with 
the assistance of that nucleus. We have,^ 
therefoi’e, no difficulty in holding that 
the whole of the property left by Dayal 
Singh, with the exception of that detailed 
in para. 2 of the plaint, was'his self- 
acquired property with which he could 
deal as he pleased. 

A good deal of argument was addressed 
to U 3 as to whether it was proved that 
Wasakha Singh had separated from the 
family in 1865. We may say at once 
that there is no clear evidence of any 
such separation. The assertion by Dayal 
Singh in his Will of 1894 that there was 
such a separation is not admissible in 
evidence againt V/asakha Singh or his 
representatives. Wasakha Singh exe¬ 
cuted a deed of release on the same day 

his father executed a Will and there 
can be little doubt that he knew of the 
contents of the Will. Reading both 
documents together it appears probable 
that Wasakha Singh was living separate 
from his father before 1894, but there is 
no clear proof of final separation. 
Mr. Tek Chand has strongly urgued that 
the* family was a joint Hindu f'.mily 
up till 1906 and that, therefore, the pre¬ 
sumption is that the property acquired 
by Dayal Singh became joint property. 
He has referred to us to a case reported 
as Rajani Kanta Pal vrJaga Mohan 
Pal (3) in which it was held that where 
a member of a joint Hindu family blends 
his self-acquired property with property 
of the joint family either by bringing his 
self-acquired property into a joint family 
account, or by bringing the joint family 
property into his separate account, the 
effect ia‘ that all the property so blended 
becomes joint family property. 

A similar view was taken in Stiraj 
Narain v. Ratan Ral (4). The present 
case is, in ou r opinion, clearly distinguish¬ 
able. Here there are no indications 
whatsoever that Dayal Singh ever in¬ 
tended that the property acquired by 
him should be treated as joint family 
proi>erty. There was no joint account 
in which Dayal Singh blended his in¬ 
come with receipts and payments on 
joint account as in the Allahabad case. 
Wasakha Singh held various Govern¬ 
ment appointments and eventually he- 
ca me a Naib-Tahsildar and a Tahslldar, 

(31 A. 1. R. P. 0. 57 (P. O.). 

m [1917] 40 All. 1.09=401.0. 988^44 1. A. 

201 (P. C.). 


but he was on sick leave from 1890 till 
he was invalided and had to retire 
in 1895. ■ Waryam Singh was also em¬ 
ployed as a T?ihsildar in Kashmir. There 
is no evidence at all to show that they 
acquired any proi^erty and there is no 
satisfactory evidence as pointed out by 
the trial Court to the effect that they 
contributed any of their earnings to joint 
funds. On Ahe other band, there are 
many indications to show that Dayal 
Singh always treated his acquisitions as 
his own separate property. 

We may refer in this connexion spe¬ 
cially to the Will executed by him and 
to the deeds of release of Wasakha Singii 
and Waryam Singh whicli show that 
they did not dispute their father's power 
to will away the whole of his property. 
Other instances in which Dayal Singh 
treated the property as his own are the 
mutations of his lauds at Wazirke and 
Killa Dev which he caused to be made 
in the name of Waryam Singh and 
Kahao Singh. Again, when mutations of 
other lands were entered up to be made 
in favour of a'll his sons he objected to 
the same and the mutations were rejected 
by the revenue authorities. 

In our opinion all the citciimstances of 
the case and the conduct of Dayal Singh 
and his sons show clearly that Dayal 
Singh never intended to blend his self- 
acquisitions with the ancestral pi’operb>\ 
but that he always treated them as his 
own over which he had full disposing 
power. .4ny initial presumption in 
favour of the view that the property is 
the joint family property has, in oiu* 
opinion, been amply rebutted. 

It is, therefore, clear that when he 
made his Will in 1906 Dayal Singh had 
full power to dispose of all his self-ac- 
tiuired property with the exception of the 
land situated in Wazirke and Killa Dev 
the proprietary rights of which he had 
already disiiosed of in his lifetime. The 
mutation entry relating to the Killa Dev 
land will be found at pages 122 to 12T 
of the paper-book and that in regard to 
the Wazirke land at pages .210 to 215. 
These clearly show that Dayal Singh 
transferred his proprietary rights in the 
land in the favour of Kahan Singh and 
Waryam Sing^ in equal shares aud in 
accordance with the terms of the Will 
execHted by him in 1894. Having once 
divested himself of bis rights in these 
properties he could not revoke his act. 
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arid will theai away in 1906. His Will 
o{ 1906, therefore, so far as it affects the 
half-share of Warayam Singh in these 
two properties, is of no effect. 

Item Ko. 8 in para. 9 of the plaint 
is ^00 kanals of land situated at Sahran. 
It is ix)inted out by the counsel for the 
appellants and respondents’ counsel also 
agrees that the area of 800 kanals is a 
mistake. The sale deed virtue of 

which Dayal Singh, along with three 
others acquired land at Saliaran will bo 
found at- page 32 of the paper-book. It 
shows that 932 kanals was sold in which 
Dayal Singli's V4th share woul4 be 232 
kanals ; the mutation of this land which 
'vas effected on Dayal Singh's death will 
Vc found at page 163 of the paper-book 
and shows that his share amounted 
to*204 kanals only. Dala Fakir Ghand 
concedes that a correction may he made 
in the decree and that his client will 
Ije satisfied if he gets whatever land was 
possessed by Dayal Singh in this village. 

The cross-objections of the plaintiff 
Kahan Singh relate to ?^rd3 share in the 
jagir money for kharif 1909 which was 
paid by the Collector to his brothers. He 
claims that under the terms of the Will 
it should have been paid to him. Now 
this money was not due to Dayal Singh 
at the time of his death hut would have 
become due to him in Docemhev 1909. 
There is, therefore, much force in 
Mr. Tek Ohand’s contention that Dayal 
Singh could not will away property 
which was not owned by him at the time 
of his death. The lower Court dismissed 
the claim to this sum of money on the 
ground that it w'as barred by time. 

Without deciding whether the claim 
was barred by time or not, we are clear 
that the civil Court could not entertain 
this claim at all without a certificate 
from the Collector granted under S. 6 of 
the Pensions Act, XXIIl of 1871. S. 4 
of that Act is : . 

Except as hereinafter provided, no oivil 
Govirt shall entertain any suit relating to any 
fic-nslon or grant of money or land revenue con¬ 
ferred or made by the British or any other former 
Oovernment, 

It is clear to us that the suit, so far as 
■this sum of money is concerned, relates 
;to a grant of land revenue conferred 
lupon Dayal Singh by the l^itish Govern- 
jment and, therefore, in accordance with 
S. 6 the civil Court could not take cog- 
oi^auce of the claim except upon a cerbi* 
dcate from the Collector, Deputy Com- 
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missioner or other officers authorized in 
that behalf to the effect that the case 
might he tried. The cross-objections of 
the plaintiff as regards this sum of money 
must, therefore, he dismissed on this 
ground alone. 

The appeals are accepted to this extent 
only that the decree of the lower Court 
will be varied, and the declaration will 
be to the effect that the plaintiff is pro¬ 
prietor of the property and outstanding 
debts inenbioned in the Will and in 
paras. 7 and 9 of the plaint except so far 
as Waryam Singh’s half-share in the pro¬ 
perty situated on Killa Dev and Wazirke 
is concerned. As i*egards land at Saharan 
No. (8) of the decree will l)e amended and 
instead of the words “800 kanals of land” 
the words “All the land left by Sardar 
Dayal Singh” will be substituted. 

As appellants have succeeded in part in 
this Court, and as the cross-objections 
have failed, we think it equitable that the 
2 )arties should hear their own costs in 
both Courts, and we order accordingly. 

Appeal partly accepted. 
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FfoKDE, J. 

LaUh Sbif/'t-^Accused—AppaUaufc. 

V. 

The Crown —Opposite Party, 

Criminal Appeal No. 921 of 192 ), De¬ 
cided on 12bh March 1926, from the 
ordor of tho Isfc Glass iiahoro, D 

31st July WS. 

Penal Codecs. 75— prevlou<i conviction 
does not necessarily make accH-ied habitual cri- 

viinal. 

One previous conviction does nob neceRsarilf 
mean that itbe convict is an habitual criminal 
though a dubsequeut ofience, shortly upon re¬ 
lease from jail, is certainly a matter which 
entitles the trial Court to impose a more severe 
sentence than would be the case if there has been 
no other consnetion. [P. 337, C. L) 

Nand Lai —for Appellant. 

Fforde, J. —Labh Singh and Matbra 
Das have been convicted by the First 
Class Magistrate with S. 30 powers of an 
offence under S. 457 of the Indian Penal 
Code. Labh Singh has, under the 
enhanced provisions of S. 75 of the Indian 
Penal Code, been sentenced to seven 
years’ rigorous imprisonment with three 
months’ solitary confinement and has 
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further, under S. 565 of the Criminal 
Procedure Code been ordered on release 
to notify his residence for the maximum 
term of five years. Mathra Das, who 
appeals through jail, has been sentenced 
to two years’ rigorous imprisonment with 
three months’ solitaiy confinement. 

The case against both appellants has 
been amply proved. I need add nothing 
to the reasons given by the learned 
Magistrate for coming to his conclusion 
that the guilt of the appellant has been 
established. 

The only question is that of the sen* 
tence upon Labh Singh. It appears that 
he was previously convicted in 1922 when 
he received 18 months’ rigorous imprison¬ 
ment. One previous conviction does not 
necessarily mean that the convict is a 
habitual criminal, though a subsequent 
offence, shortly upon release from jail, is 
certainly a matter which entitles the 
trial Court to impose a more severe 
sentence than would be the case if there 
has been no other conviction. I think, 
however, that the present sentence is, 
under the circumstances, rather too 
severe, and I, accordingly, i*educe it to 
one of five years’ rigorous imprisonment 
and set aside the order for notification 
under S. 565 of the Criminal Procedure 
Code. In other respects both appeals 
are dismissed. 

Sentence reduced^ 
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Brodway and Fforde, JJ. 

Dnr^fa Dcttt-Jagnn Nath of Delhi 

Defendants—Appellants. 

v. 

B. J. Wood and Co. of Delhi —Plain¬ 
tiffs—Kespondents. 

First Appeal No. 1854 of 1925, Deci¬ 
ded on 25th February 1926. from a 
•decree of the 1st Class Sub J., Delhi, D/ 
22nd June 1925. 

Practice — Procedure—Suit for davia<jc‘i—PreU- 
inlnaru decree should not he passed — Decree- 

Civil P. C. O., 20. 

In suits for dam:ig3«< for failure to take deli- 
verv of coods ordered, no preliminary decree 
Xould CP- 332, C. 2] 

Sardha Ram—ior Appellants. 

Mehr Chand^lov Respondents. 

1926 Ii/43 & 44 
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Broadivay, J. —This appeal lias arisen 
in the following circumstances; The 
plaintiff, a firm known as Messrs. R. J. 
Wood and Co., Delhi, claimed a sum of 
Rs. 19,000 as damages from the defen¬ 
dant firm of Messrs. Durga Datt-Jagan 
Nath, also of Delhi, for failure to take 
delivery of goods ordered. The trial 
Court, after hearing such evidence as the 
parties cared to lead on the 22nd of 
June 1925, passed an order to the follow¬ 
ing effect : 

Accordingly a preliminary decree is passed for 
rrcovery of the amount to be calculated as above 
with fu'l costs of the suit and with interest on 
the principal decretal amount at Rs. G per cent, 
per annum till realization from the date of the 
suit. Parties to appear before me on 4tb July 
1925 so that the damages may be correctly as¬ 
sessed on the lines iudicated above. 

This is clearly an interlocutory order. 
A preliminary decree was, however, 
drawn up in its terms ; and against that 
prelimin ary decree the defendants pre¬ 
ferred this appeal througli Mr. Sardha 
Bam. The appeal was first filed on ten 
rupee stamp, the learned vakil for the 
appellant noting at the foot of the 
memorandum of appeal that the suit 
being one for damages and not for ac¬ 
counts, no preliminary decree should 
have been passed. For that reason he 
claimed exemption from filing Court-fee 
on the full amount. The office apparent¬ 
ly objected and the deficiency has I)een 
made good. 

It is perfectly clear that in suits of 
this nature no preliminary decree should 
be passed and the learned vakil’s conten¬ 
tion as to this in the note referred to 
above was perfectly sound. It is however, 
urged that as no decree at all should 
have been passed and as the case for the 
appellant is very strong on the merits 
this Court should overlook the gross ir¬ 
regularity committed by the trial Court 
and merely direct that Court to send up a 
report as to what 'the actual amount due 
according to the terms of the preliminary 
decree would come to. I do not think 
we should be justified in acceding to this 
request. In my opinion the proper order 
in this case is to accept the appeal to 
set aside the preliminary decree and 
return the case to the Court below for 
disposal in accordance with law. As, 
however, the error is due solely to the 
conduct of the Court, and as the decree 
passed purports to be a preliminary one, 
I think that the appellant should be re- 
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paid his Courfc-fees. Other costs in this 
Court must follow the event. 

Fforde, J, —I agree. If we were to 
accede to Mr. Sardha Ram’s suggestion 
as to the mode in which this alleged 
decree should be treated, we would be 
deliberately encouraging confusion in 
the administration of justice and perpe¬ 
tuating illegality. 

Case returned. 
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Broadway and Fforde, JJ. 


Jai Karan and others —Defendants— 
Appellants. 


V. 

Nathu Ram and another —Plaintiffs— 
Respondents. 

Second Appeal No. 308 of 1922, Deci¬ 
ded on 2nd March 1926, from the decree 
of the Dist. J., Hoshiarpur, D/- 25th 
October 1921. 


(a) Jurisdiction—Civil and revenue Court — 
lyistltutlon of suit In civil Court—Existence of 
occupayicy tenancy Is to be decided by revenue 
Court, 


When in a suit instituted in a civil Court a 
plea is raised which necessitates a decision as to 
whether an occup.incy tenancy exists, that ques¬ 
tion has to bs decided by a revenue Court. 

[P. 339, C. 1] 

(6) Occupancy holding—Principle of survivor¬ 
ship applies to joint tenayicy ojtly. 

There is a distinction between a joint t^ancy 
and a tenancy-in-common, the test being whether 
definite shares have been specified and it is only 
in the case of a joint tenancy that the pnuciple 
of survivorship applies. 

iV/eftr Chand and J^ahajan for Appel¬ 


lants. 

Badri Dass and Jagan 
—for Respondents. 


Nath Bhandari 


Broadway- J. —This second appeal has 
arisen in the following circumstances : 
The plaintiffs 'Nathu Ram and Amar 
Nath, sued the defendants Jai Karan 
and others fo^ possession of certain 
land. It appears that thist land had 
been held,i)y woman, Parohono, as 
occupancy tenant, under the plain¬ 
tiffs. Parchorid*' had sold her rights 
in the occupancy holding to two brothers 
Biba and Nithal Chand. In the deed of 
conveyance Biba was shown as having 
bought l/3i'd and Nihal Chand 2/3rds of 
the entire holding. Biba died without 


leaving a widow or any issue. Nihal 
Chand’s descendants claimed to take 
Biba’s l/3rd share by right of survivorship 
and were recorded in the revenue papers 
as occupancy tenants of the entire 
holding. The plaintiffs alleged that the 
tenancy was a tenancy-in-common and 
not a joint tenancy, and that on the 
death of Biba without issue the 
occupancy tenancy qua his (Biba s/ 
l/3rd share became extinguised. The 
Courts below concurred in dismissing 
the plaintiff's suit on the ground that 
the tenancy being a tenancy-in-common 
the defendants could not succeed by right 
of survivorship to Biba’s l/3rd share. 
Against that decision this second appeal 
has been preferred through Messrs. Tek 
Chand and Mehr Chand Mahajan. 

Before the trial Court an objection was 
raised to the effect that the civil Ccmits 
had no jurisdiction to try the suit. This 
question was put in issue and decided 
against the defendants. The trial Court 
in this connexion remarked : Counsel 
for the defendants has also not pressed it 
(this issue) at all.” In the appeal by the 
defendants to the learned District Judge 
the question of jurisdiction was again 
raised in the grounds, but was not argued 
at the bar. In the memorandum of 
appeal filed in this court the question of 
jurisdiction was not raised, but at the 
hearing Mr. Mehr Chand Mahajan asked 
to be allowed to argue it as an additional 
ground. He was permitted to do so and 
referred to various authorities in support 
of this contention. The chief one of 
these is Wadhaxva v. Rassi (l). In that 
decision the suit then under considera¬ 
tion was held to fall within the jurisdic¬ 
tion of the revenue Courts. There as is 
clear from the report, the quostion was 
as to the nature of the tenancy, that is to 
say, whether the tenancy was an occu¬ 
pancy one or not. In Mihan Singh v. Bhag^ 
wan Kuar (2) Shah Din, J., held that hav¬ 
ing regard to the proviso to sub-S. (3) of 
S. 77 of the Punjab Tenancy Act (added 
by Punjab Act 111 of 1912) the question 
whether the defendants were occupancy 
tenants of the land concerned having ari¬ 
sen in the suit should have been referred 
for decision to a revenue Court. The 
same learned Judge in Ghulam v. Joioala- 

(1) [1915] 73 P. R. 1915=111 P. D. R. 1915— 
29 I. O. 778=64 P. W. R. 1915. 

(2) [1916] 111 P. R. 1916=37 I. C. 390. 
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Sinyh (3), a case tho facts of which are 
very similar to the case now before us, 
held that the civil courts had jurisdic¬ 
tion, the reason being that no question as 
to the existence of an occupancy tenancy 
had arisen in the suit which related only 
to the devolution of the occupancy 
tenancy. He referred to Mihan Smgh v. 

Bhagwan Kaur (2) and distinguished 
it. Reference was not made, however, to 
Wadhawa v. Mt. Hassi (l). A similar ques¬ 
tion arose in Parabh Dayal v. il/i. Badho 
a case to be found only in A. I. B. 1924 
Lah, 636 where Mr. Justice Abdul Rao of 
while saying that he was inclined to 
agree with the view expressed in Ghtilam 
v. Jawala Siwrj/t (3), felt himself bound by 
the Division Bench decision in Wadhaio 
v. Mt. Hassi (l). 

Mr. Badri Dass, on behalf of the res¬ 
pondents emphasized that in the present 
case there was no question involved as 
to the existence of the occupancy 
tenancy, the question being only as to 
whether the defendants-appellants had 
succeeded by right of survivorship to 
Biba’s l/3rd share of the holding. He 
further contended that the question of 
jurisdiction had to be decided entirely on 
the allegations in the plaint. In support of 
his contention he cited inter alia, Karam 
Dad v. Husain BaJcksh (4). No doubt 
this proposition is to a large extent 
correct, but having regard to the proviso 
to S. 77 (3) referred to above, it is per¬ 
fectly clear to my mind that when in a 
suit instituted in a civil Court a plea is 
raised which necessitates a decision as to 
whether an occupancy tenancy exists 
that question has to be decided by a 
revenue Court. 

In the present case, however, after a 
consideration of all the authorities I am 
of opinion that the facts of this case are 
quite ditferent from those in Wadhawa v. 
Mt, Hassi (l) and that no question as to 
the existence of an occupancy tenancy 
requires decision. All that has to be deci¬ 
ded in this case is whether on the death 
of Biba without issue the defendants- 
appellants are entitled to succeed to his 
l/3rd share. Turning to this question it 
has been found by the Courts below that 
there was no joint tenancy as between 
Biba and Nihal Chand, the position bet¬ 
ween the two brothers being that of a 

(3) [19181 130 P. Ij. R. 1918—103 P. R. 1918 
=48 I. C. 383=179 P. W. R. 1918. 

(4) [1920J 56 I. C. 459. 


tenancy-in-common. This is a question 
of fact and Mr. Mehr Chand lias not 
attempted to challenge it. He lias urged, 
however, that the real way to 'regard the 
case is to hold that Biba and his brother 
formed one ‘ tenant ” and qua the 
landlord the occupancy tenancy conti¬ 
nued in regard to the entire'holding. He 
further contended that an occupancy ten¬ 
ancy was not a true joint tenancy and that 
even assuming that it was a tenancy-in- 
common the right of survivorship enti¬ 
tled the defendants-appellants to succeed. 
In this connexion he referred to Mohru 
V. Mutsaddi (5) ; Agar Singh y. Dhana (6) 
and Chanda Singh v. Jitvan Singh (7). 
It is true that some of the remarks made 
by the Financial Commissioners support 
Mr. Mehr Chand’s contention, but after 
a careful examination of the judgments 
in those cases it seems to me that all that 
was decided in each case was that there 
had been no partition of the joint 
tenancy. On the other hand Mr. Jus¬ 
tice Chevis in Hako v. Sultan Muha7n‘ 
viad Khan (8) and Uttami v. Nihal 
Chand (9), after a consideration of the 
authorities already referred to, came to 
tho conclusion that there was a distinc¬ 
tion between a joint tenancy and a 
tenancy-in-common, the test being 
whether definite shares had been speci¬ 
fied, and that it was only in the case of 
joint tenancy that the principle of survi¬ 
vorship applied. This view appears to 
me to be correct. There can in my 
opinion be no doubt that when Parchono 
sold her occupancy holding to Biba and 
Nihal Chand. Biba purchasing l/3rd and 
Nihal 2/3rds of the entire estate, the 
tenancy became a tenancy-in-common 
and that the principle of survivorship did 
not apply. The view taken by the Courts 
below is therefore correct and I would 
dismiss this appeal with costs. 


Appeal dismissed. 


(5) 

( 6 ) 

(7) 

( 8 ) 
(y) 



c.urt 

& Kashmir 

[1894] 109 P. R. 1894 (F. B.). 

[1903jH P. L. R 1903=6 P. R. 1902. Rev. 
[1917] 6 P. R. 1917=42 1. C. 87=5 P. W, 
R. 1917 Rev. 

[1921] 60 I. C. 513. 

[1921] 60 I. O. 862. 
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LeRossigxol axd Fforde, JJ. 
Salcam Rai —Plaintiff Appellant. 

V. 

Ganga Ram and anothe) —Defendants 
—Respondents. 

First Appeal Ko. 1181 of 1922, De" 
cided on 16th December 1925, from the 
decree of the Senior Sub*J., Gujranwala, 
D/- 20th January 1922. 

ia) Partnership — Dissolution —• No written 
agreement—Plaintiff must prove existence^ of 
partncrslilp^ln absence of direct evidence, it is 
to be i^roved by correspondence, admlssiems, etc. 

Where there is no written agreement of part¬ 
nership, it is necessary for the plaintiff to show 
that the conduct of the parties towards one 
another, the mode in which they have dealt 
with one another, and the mode in which each 
has with the knowledge of the other dealt with 
other people, raises a necessary presumption that 
a partnership was entered into. As a rule, m 
the absence ot direct evidence of partnership the 
relationship is shown by books of account, by 
correspondence, by the evidence of employees, 
by admissions, and so forth. [P. 340, C, 2J 

(6) Partnership—Partners in one firm do not 
becojne partners In the other by simply advancing 
money to discharge liabilities. 

Where one firm was helping another firm by 
advancing money to discharge a portion of their 
income-tax liabilities, it is not a sufficient 
proof that the partners in the one concern are 
O 606 ssarily pftrtnorsiD trhd other* 341, C* IJ 

M. L. Ptiri and Bat Kishaii —for Ap¬ 
pellant. 

Jagan Nath Aggartual and Jagan Nath 
Bhandari —for Respondents. 

Fforde, J. — Plaintiff • appellant 
brought the suit out of which this ap* 
peal arises for the dissolution of part¬ 
nership of a firm called Ganga Ram* 
Gokal Chand. The defendant Ganga 
Ram is a brother of the appellant and 
the defendant Gokal Chand is the son 
of Ganga Ram. 

The defence is that the appellant is 
not and never was a partner in the 
firm in question. The suit was dis¬ 
missed on the ground : (l) that it was 
barred by O. 2, R. 2 ; and (2) that the 
plaintiff had not shown- that he was a 

partner of this firm. 

It appears that the parties to the present 
appeal were partners in certain saltpetre 
works at Chhapanwali and Gujranwala. 
The appellant brought a suit for dissolu¬ 
tion of partnership in each of these un¬ 
dertakings, but subsequently he admitted 
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thac there was only one partnership in 
respect of the saltpetre works, namely, 
the Chhapanwali concern, and that the 
Gujranwala undertaking was merely a 
branch of the Chhapanwali business. A 
decree has been given for the dissolu* 
tion of the partnership in the Chhapan¬ 
wali enterprise and it has been agreed 
that the accounts of the Gujranwala con¬ 
cern shall be taken in that dissolution 
matter. 

The firm of Ganga Ram*Gokal Chand 
was formed for the purpose of carrying 
on moneylending and real estate busi* 
ness. The onus is upon the appellant to 
show that he is a partner in this busi* 
ness. There is no written agreement 
of partnership and, therefore, it is neces¬ 
sary for the plaintiff to show that the! 
conduct of the parties towards one 
another, the mode in which they have 
dealt with one another, and the mode 
in which each has with the knowledge 
of the other dealt with other people, 
raises a necessary presumption that a 
partnership was entered into. As a rule 
in the absence of direct evidence of 
partnership the relationship is shown by 
books of account, by correspondence, by 
the evidence of employees, by admissions, 
and so forth. 

In the present case there is no such 
evidence and the plaintiff is driven to 
rely upon two circumstances which, he 
claims, show that he supplied capital for 
the working of this firm and was a 
sleeping partner in it. One of these 
circumstances is that Ganga Ram had 
drawn certain sums from the Chhapan¬ 
wali business and transferred these sums 
to the Ganga Ram-Gokal Chand firm. 
The appellant alleges thas these sums 
were portions of the Chhapanwali capi¬ 
tal, and accordingly is the joint capital 
of himself and the respondents, and this 
shows that he has contributed working 
capital to the Ganga Ram-Gokal Chand 
concern. The answer to this, however, 
is that the sums drawn from the Chha¬ 
panwali business were drawn by Ganga 
Ram himself’ debited to himself alone, 
and placed by him in the Ganga Ram- 
Gokal Chand concern. The only in¬ 
ference to be drawn from this circum¬ 
stance is that Ganga Ram was drawing 
some of his own money out of the Chha¬ 
panwali partnership in order to help 
and finance his other enterprise. There is 
no evidence that the appellant himself 
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put any money whatsoever into this 
latter oonoern. 

The other oiroumstance relied on by 
the appellant is a vague statement by 
Gokal Chand made on cross-examination, 
that the Ganga Ram-Gokal Chand firm 
paid for a number of years some money 
to the Chhapanwali factory as income* 
tax. This may mean that the Ganga 
Ram-Gokal Chand firm were helping the 
Chhapanwali business by advancing 
money to discharge a portion of their 
income-tax liabilities, but it is not a 
sufQcient proof that the partners in the 
one concern are necessarily partners in 
the other. 

These are the only two circumstances 
which can possibly be relied upon by 
the appellant as establishing his conten¬ 
tion that the Ganga Ram-Gokal Chand 
enterprise is a branch of the main trad* 
ing concern at Chhapanwali. 

In our opinion this evidence is wholly 
insufficient to establish the partnership. 
^gi»g 0 i'Qg as we do, therefore, with the 
trial Court that the appellant has not 
shown himself to be a partner in the 
firm of Ganga Ram-Gokal Chand, we 

dismiss the appeal with costs. 

Appeal dismissed. 
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Broadway and Pforde, JJ. 

Firm Narasingh Das'Baldeo Fas 
Plaintiffs—Appellants. 

V. 

G. I. P. Ry —Defendant—Respondent. 

Second Appeal No. 2781 of 1923, Deci¬ 
ded on 16th February 1926, against the 
decree of the Dist. J., Delhi, D/- 25th 
August 1923. 

g? :{t Railways Act, S. 12—Risk Notes B and 
H—Loss by fire — Railway is not liable even 
though fire is caused by wilful neglect of Com¬ 
pany's servants. 

The intention of the Risk Notes is clearly to 
protect the Railway Company from loss of any 
kind arising out of fire whether that fire is caused 
accidentally or through the ‘wilful neglect' of the 
Railway Company’s servants. [P. 341, C. 2] 

Teh Chand—ior Appellants. 

C. H. Garden Noad —for Respondent. 

Broadway, J.—(After setting out the 
facts his Lordship proceeded). Mr. Tek 
Chand on behalf of the appellants has 
urged that inasmuch as it has been 
found that the wagone in each case 


caught fire through the wilful neglect 
of the company’s servants this, proviso 
did not afford the Company any protec¬ 
tion. It was urged that in order to avoid 
liability to pay compensation for loss 
occasioned by fir'e it was necessary for 
the company to prove that the fire was 
accidental and not due to any wilful 
neglect on the part of the company’s 
servants. Admittedly this question has 
not formed the subject of any reported 
decision hitherto. An examination of 
the Risk Notes, however, appears to me 
to show, without any reasonable doubt, 
that in drafting this proviso it was in¬ 
tended that a Railway Company should 
be protected from liability in the case 
of loss by fire in any circumstances. 
Both these Risk Notes B and H hold the 
Railway Company free from responsibility 
for any loss or destruction of or damage 
to the goods “ from any cause whatever.” 
When however, a complete consignment 
or a complete package forming part of 
consignment is lost the Railway Company 
can be held liable, if the loss is due to.— 

{a) wilful neglect on the part of the 
railway administration ; 

( 6 ) theft by the Railway Company’s 
employees; or 

(c) wilful neglect on the part of the 
company’s servants. To this exception, 
however, has been added the proviso 
under consideration which lays down 
that ‘wilful neglect’ is not to be held to 
include fire, etc. As I read these Risk 
Notes the intention is clearly to protect 
the Railway Company from loss of any 
kind arising out of fire whether that fire 
is caused accidentally or through the 
‘wilful negleot’ of the Railway Company s 
servants. Although there is no direct 
authority on this point I am supported 
in my view by Gopal Rai Phul Chand 
V. G. I. P. Raihoay Co, (l). In that case 
the loss had been occasioned by theft. 
The guard of the train knew that theft 
was being commited, but did not ap¬ 
parently, take any step to prevent it. 
The company was held not to be liable 
as the theft was committed from a run¬ 
ning train. It was held that if a plain¬ 
tiff in a suit against a Railway Company 
for damages for loss of goods depends for 
his cause of action on ‘wilful neglect’ on 
the part of either the railway administ¬ 
ration or any of its servants he cannot 
succeed if i t is shown that the loss of 

(1) A. I. R. 1924 All. 621. 
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the goods ^va 3 due to theft from a run" 
ning train. A similar view was ex" 
pressed in B. B. & C. /. By* v. Bayichhod 
Lai (2). 

In each of the present cases the plain¬ 
tiffs depend for their cause of action on 
^wilful neglect’ on the part of the Eailway 
Company’s servants. In each it has been 
shown that the loss of the goods is due 
to fire. The Eailway Company is, there¬ 
fore, protected from liability under the 
terms of the Eisk Notes as held by the 
learned District Judge. I, therefore, dis¬ 
miss all the three appeals with costs. 

Fforde, J. — The only question for 
decision in this appeal is whether che 
Eailw'ay Company is liable for the des¬ 
truction of the appellant's goods by a 
fire which was caused by the wilful 
neglect of the company. 

This question depends upon the true 
construction of the special contract 
entered into between the plaintiffs on 
the one hand and the Eailway Company 
on the other. 

The contract is contained in a docu¬ 
ment described as Eisk Note Form B, the 
material parts of which are as follows. 

Wc the undersignecl. do in consideration of 
such lower charge, agree and undertake to hold 
the said Railway Administration and. all other 
Railway .\dministrations working in connexion 

therewith ... 

harmless and free from all responsibility for any 
loss, destruction or deterioration of, or damage 
to all or any of such consignments from any cause 
whatever except for the loss of a complete con¬ 
signment or of one of more complete packages 
forming part of a consignment duo either to the 
wilful neglect of the Railway Administration, or 
to theft by or to the wilful neglect of its servants, 
transport agents or carriers employed by them 
before, during and after transit over the said 
railway or other railway lines working in con¬ 
nexion therewith or by any other transport 
agency or agencies employed by them res¬ 
pectively for the carriage of the whole or any 
part of the said consignments, provided the term 
‘wilful neglect’ bo not held to include fire, 
robbery from a running train or any other un¬ 
foreseen event or accident. 

The effect of this contract is that, in 
consideration of the goods being carried 
at a rate lower than the usual charge, 
the consignors agree to hold the Eailway 
Company exempt from all liability for 
any loss, destruction, deterioration or 
damage to the consignment, except where 
a complete consignment, or a complete 
package forming part of a consignment, 

(2) [1919] 43 Bom. 769=52 I. C. 516=21 

Bom. Ii. R, 779. 


is lost owing to the wilful neglect of the 
Eailway Administration, its employees, 
agents and so forth, or to theft by any 
servants, agents or carriers, employed 
by them. But this reservation to the 
effect that the Eailway Administration 
shall be liable for loss due to wilful 
neglect is qualified to this extent, that 
the term ‘wilful neglect’ is not to be held 
to include fire, robbery, from a running 
train, or any other unforeseen event or 
accident. In other words, the Eailway 
Administration is liable for wilful neg¬ 
lect ; but if the loss of the goods is due 
to fire, even though this fire may be 
caused by the wilful neglect of the Eail¬ 
way Administration, its servants or 
agents, the Administration cannot be 
held liable for the loss in question. This 
meaning appears to be so clear as to 
hardly admit of ai’gument. Mr. Tek 
Ohand has contended that upon the true 
construction of the last clause in the 
agreement ‘fire’ must be read as acci" 
dental fire,’ I am quite unable to agree 
in this view. It seems to me that the 
natural reading of the clause is that the 
railway shall not be responsible for loss 
due to wilful neglect, where the loss is 
the result of fire or robbery from a run¬ 
ning train or to any other event or ac¬ 
cident of an unforeseen nature. Mr. Tek 
Chand will have us hold that the word 
‘unforeseen’ governs fire and robbery and 
that, therefore, it is only in the case of 
a fire which the railway authorities 
could not have foreseen that they will 
be exempt. In my opinion this is not a 
reasonable construction of that clause. 

The Government Advocate, for the 
Eailway Administration, has suggested 
that the clause imposing liability upon 
the railway for fire caused by wilful 
neglect applies only to cases of loss of a 
consignment or a complete part of a con' 
signment, and does not apply to cases of 
destruction or deterioration. Some obser¬ 
vations of Banks, L, J., in H & C. Smith 
Limited v. Great Western Bailway 
Company (3), in reference to the form of 
the contract in Curran's case give soma 
colour to this view. The word loss’, 
however, appears to have wider meaning 
attached to it in this country than is the 
case in the English authorities. As this 
point, however, does not require deter¬ 
mination in the present appeal I do not 
propose to deal with it. 

(3> [1921] 2 K. B. 237. 
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I may add that I agree wifch the con¬ 
clusion arrived at by iny learned brother 
and with the reasons which he has given 
for that conclusion. 

Appeals dismissed. 
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Addison. J. 

Piiran Onawiand others —Appellants. 

V. 

Emperor and others —Respondents. 

First Appeal No. 1228 of 1925, Decided 
on 18th December 1925, from an order 
of the Dist. J., Rohtak, D/- 22nd January 
1925 

(а) Court Fees Act, S. 8 and Sch. 2, Art. 17 (tv) 
— S, 8 overrides Art. 17 {Iv), Sch. 2, in the matter 
of appeals relating to award of compensation in 
land acquisition cases. 

In the matter of appeals relating to award of 
oompsnsation under the Land Acquisition Act 
by p.\rties claiming compensation money, -S. 8 of 
the Court Fees Act, being a special provision, 
overrides the general provisions of Sch. II,. Art. 
17 (iv). CP. 313. C. 2, P. 343. O. 1] 

(б) Limitation Act, S. S—Negligence of party 
and counsel in not paying deficit Court'fee 
ordered to he paid—Time cannot be extended. 

A bona fide act is one done with due care and 
attention. 

^Yllere clear provisions of the Court Pees Act 
were brought to the nolice of the party’s counsel 
and he was asked to make up the deficit Court- 
fees, but counsel and the party were both 
negligent in not p.ayiug the deficit Court-fee : 

Held : there was no ground to extend the time. 

[P. 344, C. 1] 

Sagar Ghand for E. Byrne and Nan- 
wan Mai —for Appellants. 

Shamair Cliarid—for Respondents. 

Judgment. —1482 square yards of 
land in village Dhigal were acquired 
under the Land Acquisition Act for a 
school and the Collector assessed the 
value at Rs. 2,130-6-0. There are four 
panas or sub-divisions in the village. 
Two of them did not claim any part of 
the land to be theirs. The proprietors 
of Chauth sub-division claimed the 
whole area to be theirs, while those of 
Malian sub-division claimed that 792 
square yards of the wliole area of 1482 
square yards wore theirs. The Collector 
under S. 30 of the Land Acquisition Act 
referred the dispute for the decision of 
the District Court as it was a dispute 

as to the persons to whom any part of 
the'eompensation money was payable. 
The Collector could have himself 
decided the question, leaving the ag¬ 


grieved party to apply to him for a refer¬ 
ence to the Court under S. 18 of the 
Act. This, however, makes no difference. 
Tlie District Court held that Thula 
Lakhmian of Pana Chaudh was entitled 
to the entire compensation as the land 
belonged exclusively to it. It accord¬ 
ingly awarded the full sum of Rupees 
2,130-6-0 to be paid to it, and it was 
stated at the bar that it has in fact been 
paid. Nothing was awarded to the ap¬ 
plicants. On the 22nd April the ap¬ 
pellants through counsel filed this 
appeal against the above decision on a 
four-rupee stamp. Ho was asked by the 
office the same day as to how a Court-fee 
of Rs. 4 only had been paid. On the 
4th May he re-filed the appeal, stating 
that the Court-fee was correct as it was 
a miscellaneous appeal. That very day, 
his attention was drawn by the office to 
S. 8 of the Court-fees Act and he was 
directed to pay ad valorem Court-fee by 
4 p. m. the next day, apparently as the 
period of limitation expired than. On 
the 5th May he asked that the time 
should be extended to him as he had to 
get the Additional Court-fees from his 
clients. He was told on the 6th May 
that time could not be extended to him 
beyond the period of limitation. Then 
on the 12th May, he affixed a Court-fee 
stamp of Rs. 10 on the ground that the 
appeal fell under Art. 17 (iv) of the 
Second Schedule of the Court-fees Act. 
and not under Cl. (8) of the Court Pees 
Act.’The appeal was admitted to a hearing 
on the 11th June subject to any ques¬ 
tion which might be raised relating to 
the Court-fee payble and to limitation. 

Counsel for the respondents raised a 
a preliminary objection that the appeal 
is barred by limitation. It is quite 
clear that the appellants are claiming in 
appeal 792^482 of Rs. 2130-6-0, on the 
ground that they owned 792 square 
yards out of 1,482 square yards acquired 
and are entitled to the compensation for 
that area. This sum can be accurately 
calculated and comes to be a little more 
than half of Rs. 2,130-6'0. It cannot 
therefore, be said that the appeal is in¬ 
capable of valuation (Sch. II, Art. 17 (iv) 
of the Court Fees Act). It also does not 
fall under Art. 17 (iv) as an appeal to set 
aside an award because S. 8 of the Court 
fees Act being a special provision relat¬ 
ing to the awards of compensation under 
the Land Acquisition Act, overrides the 
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Igeneral provisions of Sch. II, Arb. 17 
'(iv) [see Kasturi Cketti v. Deputy 
Collector, Bellary (l). Besides, the 
words of S. 8 of the Court Fees Act are 
very wide. They are as follows : 

The amount ot fee payable under this Act on 
memorandum of appeal against an order relating 
to compensation under any Act for the 
being in force for the acquisition of land for 
p iblic purposes shall be computed according to 
the difference between the amount awarded and 
the amount claimed by the appellant. 

The present appeal is against an order 
awarding all the compensation to the 
respondents whereas the appellants claim 
a definite sum out of the compensation. 
That is, nothing was awarded to them 
while they claim more than half. Court" 
fees were, therefore, payable on the sum 
they claim should have been awarded to 
them. The matter is beyond dispute and 
though the appellants’ counsel was at 
once put upon his guard by the office 
still the necessary Court-fees were not 
put in within the period of limitation 
and when extra Court-fees were put in 
after the period of limitation, the provi¬ 
sions of S. 8 were still not followed though 
the section had been quoted by the 
ofl'ice. It is further clear from the order 
of the Judges admitting the appeal 
in June that this was a matter 

that was bound to arise and 
still Court-fees have up till the present 
not been filed. Even if, therefore. Ramji 
Lai, one of the appellants, thought a 
Court-fee of Rs. 4 only was necessary, 
there has obviously been.gross negligence 
both on the part of the appellants and of 
counsel in not filing the Court-fees either 
at once on the office objection or when 
the appeal was admitted to a hearing. 
In my judgment they are nob entitled to 
any extension of time after these dates. 
The law is so clear that no mistake 
should have been made in the first in* 
stance and for this reason also tirne can¬ 
not be extended, A bona fide act is one 
done with due care and attention [Z^csa^ 

Singh v, Shadi (2)] - 

I, therefore, hold that the appeal is 
barred by limitation as up to date the 
proper Court-fees have not been put in 
and no sufficient cause has been shown 
as to why this has not been done, I 
accordingly dismiss it with costs. 

Appeal dismissed. 


II) [1898] 21 Mad. 260. 

(2) [1917] 95 P. R. 1917=13 P. L. R. 1918=43 
I. C. 317=174 P. W, R. 1917. 
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Campbell, J» 

Wiru Bam —Plaintiff—Petitioner, 

V. 

Amar Chand and anotke'h —Defen¬ 
dants—Respondents. 

Civil Revision No. 516 of 1925^ Deci¬ 
ded on 23rd February 1926, against the 
order of the Sub-J., 3rd 01., Pazilka, D/- 
7th July 1925. 

(a) Civil P. C., S. 115—Setting aside ex^parte 
decree, application for—Proceeding on the appli¬ 
cation ts a case within S, 115— Civil P, C., O. 9r 
ii. 13. 

When an ex-parte decree is passed, the suit 
5s terminated, and it remains terminated until 
the proceedings on the application to set aside 
the decree come to an end. There is no suit 
panding, either when the application is pre¬ 
sented, or when the order disposing of it is 
passed, and the proceedings, since they involve 
the reversal of a final order and decree, are 
themselves a case ; C. It, 2^o. 429 of 1925, deci“ 
d8d oQ 8tli D6Conib6r 1925| 341, C*. IJ 

(6) Civil P. C., S. 115—Court fhidtng an 
application to be time-barred, but deciding it In 
favour of IJie applicant, illegalUj assumes juris¬ 
diction which it does not possess. 

When a Court in effect decides that an appli- 
tion is time-barred, and in spite of its decision 
refers to that application, which is one for which 
the law does not permit it to extend time, as 
within time, and proceeds to decide it in favour 
of the applicant the Court ts guilty of much more 
than an erroneous decision of law. It illegally 

assumes jurisdiction which it does not possc^. 

[P. 345, C. 1,] 

Mukand Lai Puri—ior Petitioner. 

Parkash Chandra for //. D. Bhalla 
for Respondents. 

Judgment. —This is an application 
for revision of an order setting aside an 
ex-parte decree. The ex-parbe decree 
was passed on the 4th April 1924 and 
the application to set it aside was made 
on the 16bh January 1925. On receiving 
the application the Court struck an 
issue: 

Is the judgment debtor’s application, dated the 
15th January 1925 for setting aside the ex-parte 
decree, within time 1 

The suit was instituted on the 20th 
February 1924 and the Court distinctly 
holds that on the 26th February the 
petitioner defendant refused to take 
summons in Fazilka hospital. The Court 
decided that there was no regular service 
of summons but that the defendant had 
knowledge of the suit. It proceeded in 
its order to observe that in such a case 
the judgment-debtor had thirty days 
time from the date on which he had 
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knowledge of the decree to apply for an 
order setting it aside. The learned 
Subordinate Judge went on to discuss 
certain evidence and then recorded as 
follows: 

In view of the above facts and the parties’ 
evidence it is diflicult to say when the judgment* 
debtor had knowledge of the decree. Hence the 
application of the judgment-debtor is within 
time and there are sutlicient grounds for setting 
aside the decree. 

Preliminary objections are taken before 
me: firstly that the order is not one 
deciding a case within the meaning of 
S. 115 of the Civil P. G. in view of the 
decision by the Full Bench of this Court 
in Lai Chand Manqal Sen v. Behari Lai 
Mehr Chand (l). (/. L, R. 5 Lah. 288); 

and secondly that an erroneous decision 
on a point of law, that is to say a point 
of limitation, is not one which comes 
within the scope of S. 115. Both these 
points are covered by my decision in 
Piroj Shah and Co. v. Mian Qarib 
shah (2) and I adhere to what I said 
there. When an ex*parte decree is pass¬ 
ed, the suit is terminated, and it remains 
terminated until the proceedings on the 
application to set aside the decree come 
to an end. There is no suit pending, 
either when the application is presented, 
or when the order disposing of it is 
passed, and the proceedings since they 
involve the reversal of a final order and 
decree are themselves a case. 

As regards the second preliminary 
objection, when a Court in effect decides 
that an application is time-barred, and 
in spite of its decision refers to that 
application, which is one for which the 
law does not permit it to extend time, 
as within time, and proceeds to decide 
it in favour of the applicant, the Court is 
guilty of much more than an erroneous 
decision of law. It illegally assumes 
jurisdiction which it does not possess. 
To view the case otherwise would be to 
admit that the express provisions of the 
law of limitation may be qualified or 
relaxed at the pleasure of a Court. In 
the present case the issue framed by the 
Court shows that it appreciated properly 
that the onus lay on the petitioner of 
proving that his application was pre¬ 
sented within 30 days of his having 
knowledge of the decree. That onus lay 
the more he avily upon him when it was 

(1) A. I. R. 1924 Lab. 426 (P. B.). 

(2) Civil Revision No. 429 of 1926, Decided on 
6 tb December 1926. 
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found that he had knowledge of the suit. 
The Court nowhere says erroneously that 
the onus of proof in regard to knowledge 
of the decree was on the decree-holder, 
and indeed, if it had said this, there is 
authority in the case printed Sugrii Mai 
Harcharan Das v. Sham Lai Gokal 
Chand (3), for this Court to interfere on 
revison. The situation is that there has 
been no decision that the petition is 
within time, and any decision that there 
has been amounts to one that it is time- 
barred. Hence the learned Subordinate 
Judge had no jurisdiction to accept it 
and to set aside the decree. 

I accept the revision with costs and 
set aside the order of the lower Court. 

Revision accepted, 

(3) [1918] 146 P. W. R. 1918 =iG L. C. 777. 
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Zafar Ali, J. 

Narain Devi —Plaintiff—Petitioner, 

V, 

Shanlar Dass and others —Defendants 
—Respondents. 

Civil Miscellaneous Petition No. 96 of 
1926, Decided on 29th March 1926, for 
transfer of the case. 

Civil P. C'., S. 24— Expression of opinion on 
certain points In a prevtoas'ease Is not a ground 
for transfer. 

E^^pressiug an opinion in a previous case by 
Court on certain points involved in tlie ca5»e be¬ 
fore it, is not a ground for the transfer of the 
case to another Court. [P. 845, C, 2] 

Chandar Gupta and Fakir Chand —for 
Petitioner. 

Badri Dass —for Respondents. 

Order . —The petitioner is a widow 
who has filed an appeal in the Court of 
the District Judge of Jullundhur against 
the order of the trial Court dismissing 
her suit but she applies for a transfer of 
the appeal to some other Court on the 
ground that the District Judge has al¬ 
ready expressed his opinion against her 
on certain points involved in the present 
appeal which were in issue in a succes¬ 
sion certificate case decided on appeal 
by the learned District Judge. 

X am of opinion that this is i o ground 
for transfer. The District Judge will 
evidently decide the present appeal on 
the material that has been brought on 
the record of this case. I, therefore, dis¬ 
miss the application. 

Application dismissed. 
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Camprell and Zafar Ali, JJ. 
Arshad Ali —Plaintiff—Appellant. 

V. 

Zoraicar Sing'n, and oilxers Defendants 
—-Respondents. 

Appeal No. 1014 of 1924, Decided on 
14th January 1926, from an order of the 
Senior Sub-J., Rohtak, D'- Slst January 
1921. 

(a) Pre-emption — P^mjab—Suit for pre-emp¬ 
tion—Part of t1i€ estate sold recorded in Collector's 
revenue register — Value for jurisdiction is 30 
times revenue. 

The value of land for purposes of jurisdiction 
is 30 times the proportionate amount of the 
revenue recorded as payable for the holding in 
which the land sold is comprised 
where land sold is a portion of part of an estate 
for which part of the land, revenue payable is 
recorded in the Collector’s register. [P. 347. C. IJ 
(6) Civil P.C., S. 1^9—Suit dts7ntssed and 
deftcle^it Court-fees ordered to he paid—If de/t- 
cxcticy is 7fi(i<2c wp pJcxlyvt sJuxll b6 to 

he in order from the day of presentation. 

Where a Court dismisses a suit and at the 
same time orders plaiiitifi to make up the defi¬ 
ciency in Court fees, the Court must be presumed 
to have acted under S. 149, and if the plalntifl 
makes up the deficiency, the plaint becomes of the 
same force and effect as if the Court-fee demanded 
had been paid in tho first instance. [P. 347, C. 1] 

(c) Pre-emption — Improvements hy vendee 
before notice of suit for pre-emption ^ hut 
after expiry of Umliatlon for the suit—\cndee 
must he compensated. 

'' Where it is not shown that tho vendee knew 
anything about the pre-emption suit before he 
made improvements, and the improvements are 
made after the limitation for a suit for pre-emp¬ 
tion, he is in equitv entitled to compensation. 

[P. 347, O. 1] 

Tek Chand —for Appellant. 

Shamair Chand, Sagar Chand and 
Harish Chandra —for Respondents. 

Judgment. —This appeal arises out 
of a pre-emption suit. Tho vendor was 
Anwar Ali and the vendee was Zorawar 
Singh. The sale was on the 20th of 
August 1917 ostensibly for Rs. 3,300 of a 
small plot of one bigha and 15 biswas at 
Rohtak. The suit was instituted on the 
19th of August 1918 in the Court of tho 
Munsif and the plaint stated the value of 
the suit for purposes of jurisdiction to 
be 30 times the jama, namely. Rs. 39"1‘0 
and for purposes of Court-fee Rs. 13-0-4, 
the Court-fee being Re. 1-2-0. The plaint 
alleged that tho price mentioned in tho 
sale-deed of Rs. 3,300 was fictitious and 
• that tho market value was Rs. 175, The 
prayer was to pre-empt at that price. 


A preliminary issue was fi*amed : 
“Whether the suit was beyond the juris¬ 
diction of the Court? and on an admis¬ 
sion by the plaintiff’s counsel that it 
was probably so, tlie plaint was sent to 
the District Judge with a request that it 
should be made over to a Court compe¬ 
tent to hear it. This was on the 19th of 
June of 1919. Previous to this on the 
20th of August 1918, the day after the 
suit was filed the plaintiff had applied 
to the Court that the suit should 
be postponed without issue of 
summons because the plaintiff, who is 
the son of the vendor, had then 
pending another suit for possession of the 
same land or for a declaration that the 
sale should not affect his reversionary 
rights. When this was decided and the 
present suit was taken up on the 30th of 
May the defendant vendee was summoned 
and he then objected that the suit was 
beyond the jurisdiction of the Munsif. 

The District Judge sent the suit to the 
Junior Sub-Judge who found, firstly, in 
favour of the plaintiff that the land was 
not sakni land as alleged by the defen¬ 
dant; secondly, that out of the ostensible 
sale price, Rs. 1,985, alone were paid; 
thirdly, that this was the market value of 
the land, fourthly, that the value of the 
suit for purposes of Court-fee and juris¬ 
diction was Rs. 6,038 being the market 
value of the land plus the ascertained 
value of improvement effected by the 
vendee in the shape of buildings. Two 
other law points which need not be de 
tailed were decided in favour of the plain¬ 
tiff and then the Court held that the 
value of improvements as above stated 
was Rs. 4,053 and that the suit was 
barred by limitation because it was 
instituted in a Court which had not 
jurisdiction to hear it and the date of 
institution must be taken to be that on 
which it was transferred by the District 
Judge to the Junior Subordinate Judge a 
year and 10 months after the sale. The 
suit was dismissed with costs. The 
plaintiff was directed within one month 
to make ap the requisite Court-fee on a 
valuation of Rs. 6,038 and did so. 

The plaintiff has appealed. The land 
sold is described in the sale-deed as 1 
bigha and 15 biswas out of fields Nos. 
2641 and 2642 as depicted in the plan 
attached to the deed andthe finding of the 
lower Court was that when a specific 
plot by metes and bounds is the subject 
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of a pro emption suit the case falls under 
S. 7 (v) (d) of the Court Fees Act and 
Court* fees according to the market value 
of the land and that the market value also 
determines the jurisdictional value. 

Whatever may be correct Court-fee the 
learned Sub-Judge was wrong as regards 
jurisdiction. The rules of the Local Gov¬ 
ernment, Punjab, are given on page 93, 
Rules and Orders of the Chief Court, 
Vol. Ill ; and according to the Explana¬ 
tion of R. 1 (b) the value for purposes of 
jurisdiction of the plot in suit was 30 
times the proportionate amount of the 
revenue recorded as payable for the hold¬ 
ing in which the land is comprised; for 
the land sold was manifestly a portion of 
part of an estate for which part the 
land revenue payable is recorded in the 
Collector's register. This conclusion is 
not seriously disputed by the learned 
counsel for the vendee respondent, but 
he argues that the Court-fee, at any rate 
was due on the market value under S. 7 
(v) (d) since that applies where S. 7 (b) 
does nob apply and that S. 7 (v) (b) does 
not apply because it does not contain any 
explanation corresponing with that quoted 
above which is appended to a similar 
provision enacted by the Local Govern¬ 
ment under powers conferred by S. 3 of 
the Suits Valuation Act, 1887. It is not 
necessary for us to decide this question, 
because what the learned counsel alleges 
to have been the proper fee was in fact 
paid in the lower Court by the plaintiff 
in obedience to the order of the Court, 
and we hold that in giving that order 
the Court acted under S. 149 of the 
Civil P. C., as it was entitled to do at 
any stage of the case^ The effect was 
that the plaint became of the same force 
and effect as if the Court-fee demanded 
had been paid in the first instance and it 
cannot be held now that there was no 
proper presentation of the plaint within 
limitation. 

So far the plaintiff-appellant succeeds; 
but in his further contention that no 
compensation for improvements should 
be allowed and that tho amount of such 
compensation estimated by the lower 
Court is excessive we are not disposed to 
dissent from the findings of the learned 
Sub-Tudge. The buildings we find were 
commenced in March 1919; that is to say 
after the institution of the suit ; but no 
notice of the suit was given to the defen¬ 
dant vendee and the suit itself was in- 
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stituted on the last day of limitation. 
It is clear what the plaintiff's position 
was. He had attacked the alienation in 
another way with a view to its being 
nullified without cost to himself, but 
as a second string to his bow he deemed 
it advisable to institute a suit for pre¬ 
emption. He, however, was guilty of the 
blunder of asking for the pre-emption 
suit to be stayed without issue of process 
to the defendant. ^Vbat he should have 
done was to have the defendants served 
with summons and then to ask for the 
suit to be stayed. In that case the 
defendant woald have had no justification 
in claiming compensation for improve¬ 
ments begun after the institution of the 
suit. But, since, it is not shown 
that the defendant knew anything about 
this pre-emption suit before he erected 
his buildings, he is in equity entitled to 
compensation and the fact that the other 
suit was in progress does not appear to 
us to be material at all. The other suit 
in the event was dismissed and the dis¬ 
missal was upheld in appeal. The 
defendant was entitled to run the risk of 
commencing his buildings during the 
pendency of the other suit, which he con¬ 
sidered with justice to be a weak one, 
and to assume that since the statutory 
period of limitation of one year from the 
sale had elapsed, he was safe from a pre¬ 
emption suit. 

We accept the appeal and give the 
plaintiff a decree for pre-emption on 
payment of Rs. 1,985 plus Rs. 4,053 total 
Rs. 6,038 ; on or before a date three 
months from the date of decree. The 
decree shall be drawn up in accordance 
with O. 20, R, 14 (1), Civil P. 0. As regards 
costs, each party has had its success both 
in this Court and in the ‘lower Court and 
we order the parties to bear their own 
costs throughout. 

Appeal accepted* 
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Fforde, J. 

Narain Singh —Accused—Petitioner. 

v. 

Emperoj —Respondent. 

Criminal Misc. Petition No. 30 of 1926, 
Decided on 12th March 1926, for transfer 
of the case. 
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Mulkh Raj v 


CrUnhuil P. C.. S. 526 ~Maglstrate receiving 
hospltalit!, of contplalnane.'i so7i—Transfer should 
be ordered. 

Although Magistrate receives hospitality m 

ignorance of the fact that his host is the son of 
the complainant, it would naturally ^ 

reasonable apprehension in the mind ^he 

accused that thev would not ha>e a fair trial 
in the Magistrate’s Court, and a transfer should 

he ordered. 

Nand hal—iov Petitioner. 

Order. —The Tahsildar admits that 
he accepted the hospitality of ^2**^*^^ 
Singh, the complainant s son. Although 
I would accept the Tahsildar’s statement 
that it was not done with any ulterior 
motive, and that he merely did so in 

ignorance of the fact 
the son of the complainant Mula 
at the same time this would naturally 
raise a reasonable apprehension in the 

mind of the accused that they 
have a fair trial in the Tahsildar s 
Court. I accordingly direct that the case 
may be transferred to such other com¬ 
petent Court as the District Magistrate 

deems fit. 

Transfer directed* 
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CAMPBlililj AND ZAFAR ALI, JJ. 

^ulkh Raj and another —Defendants 
Appellants, 

V. 

Firm Ralla Ram-Rao Mai and others — 
(t>laintiffs)—(Defendants)—Respondents. 

Second Appeal No. 2398 of 1922. De¬ 
cided on 12th February 1926, from a 
decree of the Dist. J., Gurdaspur, D/- 
6th July 1922. 

Civil p. c.. O. 21. R. 63Suit for declaration 
lies - only wheti attachment has been objected to 
and the claim accepted or disallowed Decree- 
holder himself roithdraioinff attachment cannot 
brlivg a maR under R. 63. 

It is not opan to a decree-holder to withdraw 
the attachment himself and then to bring a suit 
under R. 63, but a suit under R. 63 for declara¬ 
tion lies only when an attachment has been 
objected to and the objector’s claim has been 
either accepted or disallowed by the ex^ution 
Court, as R. 63 precludes all suits 

under the rule itself. CP 348, C-. 2J 

fdehr Chand Mahajan —for Appellants. 

Jagan Nath Aggarwal —for Respon¬ 
dents. 

Judgment. —This second appeal arises 
out of a suit by two sets of judgment- 
creditors for a declaration that the 
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property in dispute belongs to their 
judgment"debtor Buta and is liable to 
attachment and sale in execution of 
their decree against him. The property 
had originally been attached by the 
executing Court and the attachment 
was objected to by Buta’s brothers who 
claimed to be the owners thereof by 
purchase from him. But before the 
executing Court could give its decision 
on the objection one of the decree-holders 
himself applied for release of the pro¬ 
perty from attachment stating that he 
would bring a regular suit to have it 
declared liable to attachment and sale. 
The defendants, therefore, pleaded that 
as the property was released at the 
instance of one of the plaintiffs (decree- 
holders) the present suit was nob 
competent. 

Buba bad applied to be adjudged insol¬ 
vent, and the sale of the property by 
him to his brothers was not questionable 
in the Insolvency Court on account of 
bar of time. The plaintiffs’ explanation 
of the course adopted by them, as stated 
by the District Judge, was that 

they reported to ths expadient ot gitting the 
execution proceeding filed 

and getting an order of release against 
their interest in 

order to ba able to launch a declaratory suit 
as allowed by O. 21, R. G3, Civil P. C, 

The question, therefore, is whether it 
is open to a decree-holder to withdraw 
the attachment and then to bring a suit 
under R. 63. We are of opinion that 
it is not. R. 63 contemplates that the 
attachment was objected to and that the 
objector’s claim was accepted or dis¬ 
allowed by the execution Court. If the 
claim is once acoepted, he cannot chal¬ 
lenge the order by bringing a suit to 
contest it because the suit should be 
brought by the party against whom the 
order is made and nob by the party who 
himself sought that order and obtained 
it. Next it is contended that the suit 
is nob under R. 63 as that rule is nowhere 
referred to in the plaint, but is a suit 
covered by S. 53 of the Transfer of Pro¬ 
perty Act or S. 42 of the Specific Relief 
Act. Bub R. 63 precludes all suits but 
the one under the rule itself, and, there¬ 
fore, no suit under any other provisions 
of law is competent. 

We may note here a preliminary objec¬ 
tion taken by the respondents* counsel 
that the Receiver appointed by the 
Insolvency Court was a necessary party 
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and thab the appeal must fail because 
he was nob added as a respondent within 
the time prescribed for the appeal. But 
the Receiver was appointed after the 
institution of the suit and was no party 
to it. He was, therefore, nob a necessary 
party in the appeal. 

We accept the appeal, and. reversing 
the order of the District Judge, dismiss 
the plaintiffs’ suit with costs throughout. 

Appeal accepted. 
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C\mpiielij, J. 

Miinicipal Committee of Aviritsay — 
Defendant—Appellant, 

V. 

Shankar Das —Plaintiff—Respondent. 

Second Appeal No. 2210 of 1925, De* 
cided on 13th February 1926, against the 
decree of the Disb. J., Amritsar, D'- 
6th May 1925. 

sj£ Civil P. C., S. 9 —Suit for damages against 
licensee under Electricity Act for failure to sttpply 
energy on a proper reguisltlon Is not barred — 
Electricity Act, S. 22. 

There is nothing in the Indian EUotricitj’ Act 
which bars, either expressly or impliedly, a suit 
for damages against licensee for failure to supply 
energy on proper requisition. [P. 350, C. 1] 

Sham Dass —for Appellant. 

Rain for Jagan Nath Aggarwal —for 
Respondent. 

Judgment. —This is a second appeal 
against the decision of the District Judge, 
Amritsar, upholding a decree for damages 
granted against the Municipal Com" 
mittee, Amritsar, the cause of action 
being the failure of the Committee to 
supply the plaintiff with electric energy 
in compliance with a requisition made 
under the provisions of the Indian Elec¬ 
tricity Act. 

Three points are urged: 6rstly that the 
requisition is not in accordance with law ; 
secondly, that the plaintiff was himself 
in fault in not paying a demand by 
the Committee for preliminary costs ; 
and thirdly, that no civil suit for 
damages lies in view of the facb that a 
criminal offence is created by S. 42 of 
the Act and a penalty is imposed against 
the licensee who fails bo supply the 
energy in accocdanca with the conditions 
of his license. 


On the first point the learned District 
Judge held that the defendant Committee, 
having acted upon the requisition and 
accepted payment of their bill for 
charges, were estopped from questioning 
the correctness of the requisition. It is 
possible, as urgsd before me, thab there 
was nob in law any actual estoppel, bub 
the requisition was perfectly regular 
under the rules. The premises were 
adequately described, and, although the 
requisition was signed by the plaintiff ’s 
son, it was signed by him for his father. 
The facb that the requisition was acted 
upon is very good evidence that it was 
in order. 

The second point has still less force. 
The requisition was made on the 5th 
July 1922, and on the 7bh July the Com¬ 
mittee sent the plaintiff a bill for the 
cost of the service line. This was paid 
and under Clause VI of the Schedule to 
the Act the Committee was then obliged 
by their terms of license bo supply energy 
within one month of the making of the 
requisition. The Committee did not do 
so and, on the 8bh of November sent the 
plaintiff another and revised bill of 
charges which he refused to pay. It is 
argued that under Clause VI{1) (b) the 
defendant was entitled to refuse to supply 
energy because the second bill was not 
paid. This is not so, since the first pare 
of the clause required the Committee to 
sui)ply energy within one month of the 
requisition, and everything demanded 
within thab one month had been paid. 

On the third point I am asked to hold 
thab, when a statutory duty is created, 
a person, alleging injury from non-perfor- 
mance of that duty cannot bring an 
action for damages against the person on 
whom the duty is imposed if the statute 
lays down a penalty to be exacted on 
conviction for non-performance of that 
duty. In support of this contention reli¬ 
ance is placed upon 39 P. R. 1911, and 
an English case, Atkinson v. Newcastle 
and’ Gateshead Waterworks Company (l). 
The former ruling does nob apply because 
8. 42 of the Indian Electricity Act does 
not provide that the present plaintiff has 
any remedy, bub merely imposes a penalty 
upon the defendant. Hence the ruling in 
that case thab, when a special remedy is 
provided by statute the plaintiff is bound 
to exhaust it before filing a suit has 

(1) 2 Ex. D, 441=46 L. J. K'c. 775=25 W.R. 

794=36 L. T. 761. 


350 Lahore Emperor • 

nothing to do with the present case. The 
English case is scarcely of more assis* 
tance to the appellant and certainly 
does not lay down the rule put forward 
by him. It was an action for damages 
on account of the defendants not having 
kept their pipes charged as required by 
S. 42 of the Waterworks Clauses Act 
1847, and it was held by the Court of 
appeal [questioning as a proposition of 
general applicability the rule ennunciated 
in Couch v. Steel (2)] (a) that the mere fact 
that the breach of a public statutory 
duty has caused damage does not vest in 
the person suffering the damages a right 
of action against the person guilty of the 
breach ; (b) that whether the breach does 
or does not give such right of action 
must depend upon the object and lang* 
uage of the particular statute ; and (c) 
that the particular statute under exami¬ 
nation did not give that right. 

Here in India we have S. 9 of the 
Code of Civil Procedure which declares 
that the Courts have jurisdiction to try 
all suits of a civil nature excepting those 
of which their cognizance is either 
expressly or impliedly barred.*’ There is 
nothing in the Indian Electricity Act 
which bars either expressly or impliedly 
the present} suit, and there are reported 
cases in which, apparently, it never 
occured to anyone to question the juris¬ 
diction of a civil Court to try a suit 
against a licensee for damages for a 
breach of duty under the Indian Electri¬ 
city Act. 

There are no grounds for interference 
with the decision of the lower appellate 
Court. I dismiss the appeal with costs. 

Appeal dismissed, 

^(•i) 23 Ij. J. Q. B. 121=S El. & BU 402=2 0* 
L. R. 940=18 Jur. 515=2 W. R. 170. 
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Campbell, J. 

Emperor 

V. 

Soha7i Singh —Accused. 

Criminal Reference No. 1470 of 1925, 
Decided on 29th January 1926, made by 
the S. J.. Amritsar. D/-31st August 1925. 

(a) Cz-tmLiaJP. C., S. 562—^ceased, a lainbar- 
dar convicted for pocketing money received as 
Qovemment agent — S, 5G2 does not apply. 

The ' case t of'an accused, a lambardar, oou' 


. SoHAN Singh 1926 

victed for pocketing water-rate money received 
by him as an agent of the Government from a 
landowner is not one suited for the application 

of S. 562, [P 351 0 IJ 

(6) Penal Code, Ss. 409 and 420 — Sentence 
of imprisonment ts obligatory — Penal Code, 
S. 420. 

A sentence of imprisonment is obligatory under 
the law for an offence either under S. 409 or 
under S. 420. [P 351 C 1] 

Amar Nath Chona —for Petitioner. 

Ghulam Rasul —for Respondent. 

—Sohan Singh accused was the 
lambardar of the village Lopoki and Vir 
Singh complainant was a landowner of that 
village. Rupees 46-6-0 was due on a water- 
rate from Vir Singh who paid the said 
amount to the la mbardar obtaining from 
him r eceipt Ex. PA^ The complainant is 
illiterate and was satisfied with the re¬ 
ceipt as it was given to l^m. The lam¬ 
bardar, ho wever , pocketted that money 
and did not credit it into the Govern¬ 
ment Treasury. On the other hand some 
time later he applied for a warrant to 
realize the amount from Vir Singh 
through Tahsil. On warrant being is¬ 
sued Vir Singh had to pay the abiana a 
second t ime. He then lodged a com¬ 
plaint against the accused under S. 420, 
Indian Penal Code. The accused denied 
the receipt PA as well as the receipt of 
the money alleged to have been paid 
by the complainant on the said receipt 
(Ex. PA). The complai nant , however, 
proved by the evidence of^everal witnes¬ 
ses that he had really paid the amount 
to the accused on the first occasion and 
that the accused cleverly did not sign 
the receipt, Ex. PA, given by him. Other 
receipts admittedly given by the accused 
bo other persons were produced and the 
opinion of the Government Examiner of 
Questioned Documents Mr. Brewster was 
obtained. The expert also supported the 
prosecution. The Magistrate finding that 
the accused had really received the 
abiana on the first occasion and given 
the receipt Ex. PA, convicted the accused 
under S. 420. Indian Penal Cade, but 
sentenced him under S. §6.;2. Criminal 
P. O., to furnish two securities for 
Ite. 3,000 for two years. 

The* complainant filed a petition 
of revision, and urged that the offence 
really fell under S. 409, Indian Penal 
Code, and that the complainant had 
suffered a lot and paid Rs. 200 as fee to 
the hand writing expert, that the sen- 
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tenoa awai'cled is too mild, and that the 
aooused should be given substantial 
punishment, and out of the fine, com¬ 
plainant should be awarded reasonable 
compensation.^ 

Grounds. —The aooused has filed no 
appeal against his conviction and having 
gone through the file, I find the facts 
as stated above to be fully proved by the 
evidence on the record. The conviction 
of the aooused is amply justified. I also 
think the proper section applicable is 
409, Indian Penal Code, and not 420, 
Indian Penal Code. The accused is an 
agent of the Government and was given 
abiana in that capacity and he misap¬ 
propriated the amount. In any case, the 
sentence under S. 562 is certainly ridi¬ 
culous in a case like this. /The accused 
is said to be an old man of 62 years with 
a good previous record and that may be 
a good ground for not sending him to 
jail, but that is no reason why he should 
not be fined substantially for having 
committed such a serious offence and so 
boldly, especially as the*Magi3trate him¬ 
self remarks that his attitude in this 
case from the beginning- to the end had 
.been very unsatisfactory. It is recom¬ 
mended, therefore, that the conviction 
may be altered to one under S. 409, 
Indian Penal Code, and the sentence en¬ 
hanced to a fine of Rs, 300 or in default 
the accused to undergo simple imprison¬ 
ment for 6 months. It may be further 
ordered that out of the fine, if realized 
Rs. 200 may be paid to the complainant 
as a compensation under S, 515, Cri¬ 
minal P. O, ' 

Order. —The facts are given in the 
report by the learned Sessions Judge. The 
I case was obviously one not suited for the 
[I application of S. 562. Criminal P. G.' The 
' Grown is represented and the learned 
counsel appearing does not press for any 

{ "“oater sentence than that recommended 
the learned Sessions Judge. A sen- 
ace of imprisonment, however, is obli- 
tory under the law for an offence 
her under S. 409.or under S. 420, 
dian Penal Code. Since the accused 
iS not charged under S. 409. Indian 
nal Code, I maintain the convicstion 
der S. 420, Indian Penal Code, and 
itence the accused to pay a fine of 
. 300 and undergo one day’s simple 
prisonment. In default of payment 
of the fine the accused shall under¬ 


go 6 months’ rigorous imprisonment. 
Rupees ^0 of the fine to be paid to the. 
complainant as compensation as recom¬ 
mended by the learned Judge. 

altered. 



rl 
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Broadway, J. 

Lachhman Dass — Plaintiff — Appel¬ 
lant. 


V. 

Sadhu and another —Defendants—Res¬ 
pondents. 

Second Appeal No. 2568 of 1925, Deci¬ 
ded on 12bh February 1926, from a decree 
of the Addl. Dist. J., Hoshiarpur, D/- 
16th June 1925. 

Civil P. C., O. 41, R. 31— Lower appellate judg¬ 
ment dealing with part only of subject-matter — 
Remand should he ordered. 

Where the judgment of the lower appellate 
Court does not deal with the whole subject- 
matter, but deals with only a part, the appeal can 
not be said to be legally disposed of. 

[P. 351, C. 1] 

Fakir Chand —for Appellant. 

Shamair Chand —for Respondent. 

Judgment. —Lachhman Dass, plaintiff 
in this suit, claimed possession of 10 
marlas of land, Khasra Nos. 543 and 555 
on the allegation that the defendants had 
unlawfully dispossessed him about ten 
years ago. The contesting defendant 
pleaded that the land had been In posses¬ 
sion of himself and his ancestors for a 
very long period and that he was, there¬ 
fore, the owner. The trial Court settled 

the following issues : 

(1) Whether Defendant No. 1 has made an 
encroachment on the land in question within 12 
years. 

O. P. on plaintiff. 

(2) Whether defendant has baen iu adverse pos¬ 
session for more than 12 years. 

O. P. oQ defendant. 

It decided both these issues in the 
plaintiff’s favour and granted him a 
decree. The defendant Sadhu appealed 
and the Additional District Judge, hold¬ 
ing that the defendant’s possession had 
extended over a period of 12 years, dis¬ 
missed the plaintiff’s suit. Plaintiff has 
oome up to this Court in second appeal 
through Mr. Fakir Chand. 

Firstly, it has been urged that the oivil 
Courts had no jurisdiction to deal with 
this matter because the defence aet up 
was that the defendant Sadhu had been 
an occupany tenant of the land and that, 
therefore, the suit was cognizable only by 
a revenue Court, A reference to the 
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written statement, however, shows that 
the defence set up was that the land m 
dispute had been held by the defendants 
and their ancestors as maurisiat for eight 
<^enerations. A reference to the diction¬ 
ary shows that the word maurusi 
means ancestral or hereditary. It is 
perfectly clear that the Courts below 
never regarded the plea raised by the 
defendant as being that he was the occu¬ 
pancy t*enant of the land and in these 
circumstances I must hold that this con¬ 
tention has no force. 

It was next urged that the judgment 
of the lower appellate Court had not dis 
cussed the entire piece of land in suit. 
As has been stated above the land com¬ 
prised an area of 10 marlas bearing two 
khasra Numbers, 543 and 555. The lower 

appellate Court has dealt with Khasra 
No 543» appears to have entirely 

i«^nored Khasra No. 555. It follows, 
therefore, that the lower appellate Court 
has not disposed of the appeal that was 

before him. , i. 

I, therefore, accept this appeal, set 

aside the decision of the lower appellate 
Court and remand it to him for a re¬ 
hearing of the appeal in its entirety and 
a re-decision in accordance with the law. 
Costs in this Court will follow the event. 

Appeal accepted» 
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Shadi Lal, C. J., ani> 
LieRossignol, J. 

Prem Sukh —Appellant. 

V. 

Parbati —Respondent. 

Letters Patent Appeal No. 46 of 1925. 
Decided on 19tii March 1926, from tho 
judgment of Martineau, J., D-/ 20-1-25. 

probate and Admintsfrafton Act, S. 50 S. 59 
IS exhaustive but irresjtectlve of S. 50 Court nan 
Inherent powers to wltlidraio grant. 

Saotioo 50 is exhaustive and not merely il¬ 
lustrative, but irrespective of S. 50 when the 
condition, on the fulfilment of which alone the 
Grant can be made, is not sUisfied, the Court has 
inherent power to withdraw the order 
so as to prevent an abuse of its proce^. 47 . 

115A2Jpr. LB 3o- G - J 

Shainair Ghand —for Appellant. 

Parkash Chandra—(or Respondent. 

Judgment.— On the 29th of March 
1923, the District Judge of Ambala made 
an order for the grant of Letters of 
Administration cum testamento a?inexo 
to Mb. Parbati in respect of the estate of 
her deceased husband and at the same 


time directed her to give a bond with 
one surety engaging for the collection, 
getting in and administering of the 
estate. It appears that no time was 
fixed within which the security was to 
be furnished, and though Mb. Parbati 
produced in March 1924, a security bond, 
it was not accepted because she failed to 
appear on the date fixed for enquiry in 
regard to the surety. Consequently, the 
District Judge passed an order revok¬ 
ing the grant of Letters of Administra¬ 
tion. " 

On appeal, the order of the District. 
Judge has been set aside by Mr. Justice 
Martineau, who holds that the grant can 
be revoked only under S. 50 of the 
Probate and Administration Act, and 
that failure to furnish security does not 
constitute a “ just cause” within the 
meaning of the section. Now, while we 
agiee with the learned Judge that S. oJ 
of the Act is exhaustive, and is not 
merely illustrative, we are of opinion 
that the Court has inherent power to 
enforce obedience to its direction It is 
quite clear that the Letters of Admini¬ 
stration cannot be granted unless the ad¬ 
ministrator furnishes a security bond 
in compliance with the direction of the 
Court ; and indeed, in this case the 
Letters of Administration were never 
committed to Mt. Parbati and could not 
be committed without her furnishing 
security as directed by the Court. There 
can. therefore, be no question of the 
revocation of the Letters of Administra¬ 
tion and we consider that when the con¬ 
dition. on the fulfilment of which alone 
the grant can be made, is not satisfied, 
the Court has inherent power to with¬ 
draw the order for grant so as to pre-’ 
vent an abuse of its process : vide 
Surendra Nath Pramanik v. Amrita Lal 
Pal Chaudhuri (l). 

While we hold that the District Judge 
was competent to withdraw the order for 
the grant of Letters, we consider that as 
Mt. Parbati is the SDle legatee under the 
Will of her husband, she should be 
given another opportunity to furnish 
security. We accordingly direct her to 
furnish, within six months, a security 
bond with one surety for the due ad¬ 
ministration of the estate. In the event 
of her failure to comply with this order, 
the District Judge is authori zed to 
(1) [1920] 47 Cal. 115 = 23 C. \V. N. 703 = 51 
X. C. 930 =29 C. L. J. 495. 
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withdraw the order for the grant of 
Letters of Administration to her. The 
appeal is accepted pro tanto, and the 
parties are dii*ected to bear their own 
costs throughout. 

Appeal accepted. 
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Broadway, J. 

Pritam Singh —Accused—Petitioner. 

V. 

"Mt, Basant Raiu —Respondent. 

Criminal Revision Petition No. 102 of 
1926, Decided on 12th March 1926, 
reported by Addl. S, J., Amritsar, on 
11th January 1926. 

Criminal P. C„ S. 468—Ill-treatment by 
husband—Wife's refusal to live with him does 
not disentitle her to maintenance—Husband 
marrying second \vlfetsno groxi,nd to refuse to 
live with husband. 

The iTiarrying of a second wife by the hus* 
band does not justify a first wife to refuse to 
live with her husband. But when the first wife 
has bsen turned out after continued ^ ill- 
treatment a half-hearted attempt to induce 
her to come back must bs regarded as merely 
an excuse for the contracting of a second 
marriage, and therefore she is not bound to 
come back to her husband and the fact that 
she refused to do so would not disentitle her 
to maintenance. [P. 353, O, 2, P. 354. C. 1] 

Amar Nath Chona —for Petitioner. 

Niaz Nuhammad —for Respondent. 

Order. —One Pritam Singh is a 
student in the Khalsa College at Amrit 
sar. He is apparently about 19 years o' 
age. Mt. Basant Kaur was married tof 
him between four and five years ago. She 
lived with him for a certain time and 
then went back to her parents’ house. 

A'short time ago Pritam Singh insti¬ 
tuted a suit against her for restitution 
of conjugal rights. This suit, however, 
was allowed to go by default. Mt. 
Basant Kaur, after this, filed an applica¬ 
tion under S. 488 of the Criminal P. C. 
asking for maintenance. This application • 
was dealt with by a S.*30 Magistrate who 
accepted the allegations made by Mt. 
Basant Kaur to the effect that from the 
time of her mai’riage she was badly 
treated by her husband and that after 
about 18 months she had been beaten 
and turned out of his house by him. 
Purther it appears that after the suit 
referred to above, had been dismissed 
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in default Pritam Singh has married 
another wife. Taking all these circum¬ 
stances into consideratiou the learned 
Magistrate came to the conclusion that 
Mt. Basant Kaur was entitled to maint¬ 
enance allowance of Rs. 10 per mensem. 

Against that order Pritam Singh filed 
a petition for revision before the learned 
Additional Sessions Judge. Tlie learned 
Additional Sessions Judge has sent U23 
the case to'this Court under S. 438 of the 
Cr. P. C. apparently with a view to hav¬ 
ing the order for maintenance set aside. 
In the order of reference he has pointed 
out that Pritam Singh is a student and 
is a man of no means dependent entirely 
on his father. Further that on the evi¬ 
dence led by Pritam Singh it was evi¬ 
dent that he was desirous of getting his 
wife to come back to him and in order 
to induce her to do so had called a 
panchayat and sent a deputation to Mt. 
Basant Kaur’s father asking him to send 
his daughter to her husband and that it 
was on her refusal to come back that he 
married a second wife. 

Now the Magistrate, after seeing the 
witnesses, came to the conclusion that 
their evidence was true that Mb. Basant 
Kaur had been turned out of the house 
by her husband. This matter the learned 
Additional Sessions Judge has not aj)- 
parently considered and this matter is 
one of considerable importance in this 
case. If, as a matter of fact, Mt. Basant 
Kaur had been illtreated by her husband 
and turned out of the ‘house, I do not 
think that her refusal to live with him 
dissentitles her to maintenance. The 
learned Additional Sessions Judge 
appears to have been influenced very 
greatly by the circumstance that for 
Mt. Besant Kaur an additional reason 
has been urged, viz., that her husband 
had re-married. It has been held re¬ 
peatedly that the marrying of a second 
wife would not justify a first wife to 
refuse to live with her husband and I 
need only refer to Emperor v. Waryam 
Singh (1) in this connexien. But when 
the first wife has been turned out after 
continued ill treatment and a half¬ 
hearted attempt to induce her to come 
back is made ( such as is evidenced in 
this case by the fact that the suit for 
restitution of conjugal rights wa? 
allowed to go by default) this attempt to 

(1) CiguTI^P. R^r. (1914)=^ 1.07829=245 
P. L. R. 1914. 
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induce fche drsfc wife to return, must, I 
think, be regarded as merely an excuse 
for the contracting of a second marriage, 
and, therefore, 1 am of opinion that 
Mt. Basant Kaur is not bound to come 
back bo her husband and the fact that she 
iiad refused to do so would not disen¬ 
title her to maintenance. 

The learned Magistrate has found 
that Pritam Singh is a man of means 
and property. The learned Additional 
Sessions Judge lias taken a different 
view and has held that as Pritam Singh 
is still a student he must be dependent 
on his father, and, therefore, is nob in 
a position bo maintain his wife so long 
as she lives apart from him. The learned 
Additional Sessions Judge’s view 
appears to be based entirely on conjec¬ 
ture, whereas that taken bythe learned 
Magistrate is claimed to be based on evi¬ 
dence. If, as a matter of fact, Pritam 
Singh has no means at all Mb. Basant 
Kaur will be unable bo recover her 
mai ntenance. 

In these circumstances, however, I 
see no reason why the order of the 
Magistrate should be interfered witli 
and I, therefore, dismiss the petition. 

Petit ion cl isvi i.-ssei 1, 
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Broadway, J. 

Karim Bakhsh and others —Plaintiffs — 
Appellants. 

V. 

Mohamcci S'tiafi and anotket —Defen¬ 
dants—Respondents. 

Second Appeal No. 625 of 1924, Deci¬ 
ded on 27th January 1926, from a decree 
of the Senior Sub-J., Gujranwala, D/- Isb 
December 1923. 

Acquiescence — Strangci' dellber<xtely building o»i- 
anolher’s land—Owner is entitled to recover except 
'Under special circumstances amounting to his 
acquiescence — l^erc delay in bringing suit is not 
sufficient to deprive him of his right. 

If a stranger builds dolibaritelv on the laud 
of another, the owner ia entitled to recover the 
land, unless there uro special circumstLiuces 
amounting to a standing by. so as to indaco the 
belief that the owner intended to forgo hie right 
or to an acquiescencs in his building ou the land, 
Mifo delay in bringing a suit is not in itself sutii- 
cient to create an equity in favour of the pjrsou 
building so as to deprive the owner of his strict 
rights : 20 Bom. 296 and 23 Botn. 208. AppL 

fP. 355. C. 1} 

Ghulam Moh tj-ud-din —for Appellants. 
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Judgment. —This second appeal has 
arisen out of a suit brought by Karim 
Bakhsh and others for possession of a 
plot cf land measuring 46 feet by 
3-1/2 feet. It was alleged that the plain¬ 
tiffs were the owners of a vacant site 
adjacent to another vacant site which 
belonged to Hafiz Abdul Ali alias Jhandu, 
a gentleman who had been born blind. 
This Jhandu had purchased this site in 
1915 and had erected a house thereon. 
Later he died and his minor song sold 
the house so built in 1019 to Nawab 
Ghangar. In 1920, fche plaintiffs dis¬ 
covered fcliab this house had been erected 
partly on a strip of land belonging to 
them ; in other words, that Jhandu had 
encroached on the plaintiffs' site. The 
trial Court hold that the encroachment 
had, as a matter of fact, been made, but 
as the suit had not been brought for five 
years, they were only entitled to 
damages which he assessed at Rs. 100. 
The learned Senior Subordinate Judge, 
on appeal by both parties to him, while 
agreeing with the view taken by the 
trial Court as to fche factum of fche en¬ 
croachment, reduced fclio damages to 
Rs. 50. 

The iJlainfciffs have come up to this 
Court in second appeal through Mr. Ghu' 
lam Mohyud-din and the respondents 
have put in cross-objections but no ap¬ 
pearance has been made either to support 
them or to oppose this appeal. The case 
first came up for hearing on the 4th 
March 1925, before Mr. Justice Abdul 
Raoof, who remanded it to the Gjurt 
below for findings on throe issues which 
are : 

(1) Was Jhandu under the mistaken bjlief 
that ho was building upon his own land ! 

(2) Did tha plaintiff stand by and allow 
Jhandu to proceed to build on the land ia dis¬ 
pute / 

(3) Was the plaintiff predentin friijranwal v 
and was the building constructed in hU pro- 
sjnee ! 

The Court, below have now submitted 
their findings on fche points referred to 
them and have agreed in holding that 
Jhandu was well aware that he was en¬ 
croaching on fche plaintiffs’ land when 
he erected his house, that fche plaintiffs 
did nob stand by and allow Jhandu to 
proceed with the building, and tliafc the 
plaintiffs were not present in Gujranwala 
when tlie building was constructed and 
did not know of its erection. 
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On these findings Mr. Ghulam Moby- 
ud*din has urged that the plaintiffs-ap- 
pellants are entitled to the decree asked 
for by them and has further urged that 
this is not a oase which oan be mot in 
equity by the award of damages. In 
Premji Jiwan Bhate v. Haji Cmsum 
Jmna Ahjtied (l) it was held that if a 
stranger builds on the land of another, 
although believing it to be his own, the 
owner is entitled to recover the land, 
with the building bn it, unless there are 
speoial circumstances amounting to a 
standing by so as to induce the belief 
that the owner intended to forgo his 
right or to an acquiescence in his build¬ 
ing on the land. This, it was found, was 
the law in England. Sargent, G. J., fur¬ 
ther pointed out that the law in this 
country was the same with the excep¬ 
tion that the party building on the land 
of another was allowed to remove the 
building. Further it was held that delay 
in bringing a suit was not in itself suffi- 
oient to create an equity in favour of the 
person building so as to deprive tlie 
owner of his strict rights. This case was 
considered by a Division Bench of the 
same Court in Jeihalal v. Dalbhai (2) 
where certain English authorities were 
discussed and it was held that the mere 


fact that since the encroachment a cer¬ 
tain amount of time had elapsed before 
the suit was brought was not sufficient 
to deprive the owner of the land of his 
strict rights. 

In the present oase it has been found as 
a fact that Jhandu encroached upon this 
land knowing that he was encroaching. 
From this finding it is impossible for me 
to differ in second appe.al even if I wished 
to do so. It appears, however, that the 
person employed by Jhandu to erect this 
house was examined as a witness and as 
shown in the reports of the Courts below 
this witness stated that Jhandu was well 
aware that he was encroaching, but says 
that the plaintiffs had agreed to let him 
have the land. The present case, there¬ 
fore, is stronger than the Bombay cases 
cited above ; for there the persons making 
the encroachment did so under the mis¬ 
taken belief that they were building on 
their own land. Hero it has been ^ found 
that Jhandu built on another man's land 
knowing that he was doing so. It would 
be putting a premium on actions suo^ as 

“(1) [IsOGI ‘20 ^in. 29S. 

12) [19043 28 Bom. 298=6 Bom. L. R. 86. 


this if a party were to be allowed deli¬ 
berately to build on another person’s land 
and then force him practically to sell 
the land to him on receipt of compensa¬ 
tion therefor, and, I, therefore, think 
that in the present case the award of 
damages was not correct. 

I, therefore, accept this appeal with 
costs and grant the plaintiffs a decree 
for possession of the site in suit. The 
defendants will be allowed, to remove 
their materials therefrom within six 
months from the date of this decree, fail¬ 
ing which the plaintiffs will be entitled 
to have the said building removed at 
the expense of the defendants-respon- 
dents. The cross-objections are dis¬ 
missed. 

Appeal accepted. 
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Aoduson, j. 

Hardwari yial — Defendant — Peti¬ 
tioner. 


V. 

Chtranji Lal and anothe) —Plaintiffs 
—Respondents. 

Civil Revision No. 461 of 1925, 
Decided on 20th February 1926, from 
a decree of the Senior Sub-J., Rohtak, 
D/- 23rd April 1925. 

Civil P. C., S. 115 —docs not lie on 
wrong decision on litnilctllon by lower Court, 

A High Court cannot interfere under S. 115 
merely becausa the lower Court wrongly decided 
that the suit was barred by limit ktiou or on the 
principle o£ res judicata. [P. 35G, C. 1] 

Shamair Chand —for Petitioner. 

Nanwa Mal —for Respondents. 

Judgment. —The Senior Subordinate 
Judge, Rohtak, sitting as an . appellate 
Court, held, that an appeal was not 
properly presented and was thus barred 
by time. He accordingly dismissed the 
appeal and against this order this revi¬ 
sion has been filed. It seems to me that 
S. 115 of the Civil P. C. does not apply. 
The appellate Court held that it luid 
jurisdiction to hear the appeal and 
acting within its jurisdiction hold that 
the appeal was barred by time. 

As stated at page 28S of Mulla’s Code 
of Civil Procedure, it is settled law 
that where a Court has jurisdiction to 
determine a question, it cannot be said 
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to have acted illegally or with material 
irregularity because it has come to an 
erroneous decision.” A High Court can¬ 
not, therefore, interfere und^^r S. 115 
merely because the lower Court wrongly 
decided that the suit was barred by 
limitation or on the principle of i*es- 
judicata, etc. I see no ground to interfere 
on revision and dismiss this petition with 

costs, 

Petition dismissed. 
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Lk Rossignol and ^Iartineau, JJ. 

IIaidm Rai —Plaintiff—Appellant. 

V. 

Ganna Ram —Defendant—Respondent- 

First Appeal No. 1325 of 1922, Decided 
on 20th January 1926, from the decree 
of the Senior Sub-J., Gujranwala, D/- 
lObh February 1921. 

Promissory note—Cause of action complete 
before execution of pro-note—Plaintiff can 
maintain suit upon original contract even though 
he is debarred from producing the pro-note. 

Where the promissory Dote is not the original 
contract, but is a mere collateral security or 
instrument by which payment of the original 
debt might be facilitated, in other words, tho 
cause of action was complete before the promis¬ 
sory note is given and there is an independent 
admission of the loan quite apart from the pro¬ 
missory note : 

Held : that even though the plaiutiS is de¬ 
barred from supporting his ciaim by the pro¬ 
missory note, he is competent to maiutaiu his- 
suit upon the original contract. [P. 357, C.lJ 

M. Tj. Pari and Balldshan —for Appel¬ 
lant. 

Jagan Nath A<j<jarwai and Jaf/an Nath 
Bhandari —for Respondent. 

LeRossignol. J. —This appeal arises 
out of an action brought by the plaintiff- 
appellant for the recovery of Rs. 20,000, 
being the amount due to him by defen¬ 
dant as a result of partition of joint pro¬ 
perty, for which defendant executed a 
promissory note by way of memorandum 
of the transaction. The plaint recites the 
passing of certain joint property from 
the plaintiff to the defendant, on which 
the plaintiff was due, Rs. 12,988, from the 
defendant. It also recites that if the 
promissory note for any reason is not 
admissible- in evidence the plaintiff* is 
still entitled to sue upon the original 
contract. 


The defendant, pleaded inter alia, that 
the suit was barred by time and that the 
form of the suit was bad. On the merits 
he pleaded repayment. Originally there 
was no plea that the promissory note 
was inadmissible, but at a subsequent 
hearing the defendant urged that the 
plaintiff should be made to produce the 
promissory note or prove his allegation 
that it had been lost, and an issue as to 
the loss of the promissory note which 
admittedly was written in a bahi was 
struck. The Court below, after recording 
evidence, has come to the conclusion 
that the promissory note has not been 
lost, and having read the evidence and 
heard counsel we have no hesitation in 
agreeing with the Court below in its con¬ 
clusion. Thereupon the trial Court 
dismissed the suit, holding that secon¬ 
dary evidence as to the contents of 
the promissory note could not be 
led and that the plaintiff was barred 
from falling back upon the original 
contract. 

Before us it is not urged that the 
finding of the Court below regarding tho 
loss of the promissory note is incorrect. 
The only contention raised on behalf 
of the plaintiff is that he is entitled to 
fall hack upon the original contract to 
l)ay, inasmuch as the promissory note 
was a mere collateral security for pay¬ 
ment, and that the real contract is to be 
found in the deed of partition subscribed 
by the parties which is printed on page 
56 and following of the supplementary 
paper-book. We consider that this con¬ 
tention is correct. 

The plaintiff and defendant are two 
brothers who jointly owned a saltpetre 
factory. In August 1914 they made a 
partition of their property retaining 
some as joint and partitioning some other. 
The value of the property partitioned 
amounted to Rs. 25,920 and this was 
allotted to the defendant who, inasmuch 
as he was entitled to only one-half of 
that pioperty, undertook to pay one-half 
of that sum to the plaintiff. This fact 
is duly set forth in tho dead of partition 
which is signed by both parties, and is 
to be found recorded on page 58 of the 
aforementioned paper-book. In the same 
document also there is a reference to the 
promissory note as follows : 

Au entry with regard to the said sam has this 
day been secured from G.'inga Ram. The said 
amount shall be paid by him together with 
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interest at the rate of R3. 0-12-0 per cent per 
mensem within 1^^ years. 

This Tvas the originol contract reduced 
to writing between the parties and it 
is admitted by the defendant. The pro* 
missory note, written in the bahi was 
not the original contract and was a mere 
collateral security or instrument, by 
which payment of the original debt 
might be facilitated. In other word?, 
the cause of action was complete before 
the promissory note was given and there 
is an independent admission of the loan 
quite apart from the promissory note. 
For these reasons we hold that even 
though the plaintiff is debarred from 
supporting his claim by the production 
!of the promissory note, ho is competent 
'to maintain his suit upon the original 
contract. 

We accordingly accept the appeal and 
remand the case under 0.41, R. 23, 
Civil Procedure Code, for decision 
whether the suit on the original con¬ 
tract is within time, and if so, whether 
there has been payment of the debt as 
contended by the respondent-defendant. 
Court fee on this appeal shall be refunded 
and costs up to date shall be costs in 
the case. 

Ca-^e rcmanaea. 
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Broadway and Fforde, JJ. 


Hari Shigh—’Petitioner. 


V. 


Emperor —Opposite Party. 

Criminal Revision No. 665 of 1925, 
Decided on 23rd March -1926, from the 
order of the S. J. Rawalpindi, D/- 29th 
January 1925. 

(a) hUerpretaflon of Statutes—Clear words 
carrying definite meaning cannot be cut down or 

added to. 

Clear words of an Aob of Parliamont, conveying 
u definite meaning in the ordinary sense of the 
words used, cannot be cut down or added to so as 
to alter that meaning. [P 359 C 2j 

(b) Criminal Law Amendment Act (1903),S. 17 

( 2 )_ For conviction wider Cl. (2) person taking 

part in meetings or helping an assoclalion need 
not be authorized by the association. 


A parson who is in charge of an office is not 
necessarily the person who manages or assists in 
managing the association which 

^°ause U) of 8. 17 makes it an offence not only 
to be ft member of'an unlawful association or to 


take part in its meetings, but also to help it in 
any way and it is immaterial whether the person 
who renders such help has been autliorizjd to do 
so or whether he acts purely on'his own initiative: 
A. I. B. 1925 Lah. 522, Kipl. [P 359 C 2} 

Cl. (1) of S. 17 is obviously intended to deal 
with members and all other persons identifying 
themselves with any unlawful body of persons 
as defined by S. 15 : and Cl. (2) of S. 17 
is directed against the ringleaders of such a 
body ; that is, the persons who actually control 
or direct the activities of the association, or who 
organ)Z3 or help to organize an\ of its meetings ; 
Cr. App. No. 912 o/1924 and Cr. Bcr. No. 1045 
of 1925, Eel. on. [P 359 C 2] 

Man Siugh — for Petitioner. 

Ram Lai —for the Crown 

Fforde, J .—These are three crimiual 
revisions submitted to a Division Bench 
by LeRossignol, J. on the ground tliat 
there have been conflicting judgments by 
different Judges of this Court in respect 
of the mattei-3 raised in these applica¬ 
tions. 

As eacli case depends upon somewhat 
different facts, it is necessary to deal 
with them in separate judgments. 

Criminal Revision No. 665 of 1925, re. 
Hari Singh. 

This is an application for revision of an 
order of the Sessions Judge, Rawalpindi, 
dated the 29th January 1925, dismissing 
an appeal from a conviction of Hari 
Singh petitioner for an offence under 
S. 17 (2) of the Criminal Law Amendment 
Act (XIV of 1908). 

The charge against tliis petitioner 
reads as follows : 

That you ou or about the 22nd August 1924 
at Gujac Khan addessed the Sikhas.at Singh 
Sabha. Gujar Khan and appealed them to organize 
themselves into jathas aud proceed to Jaito in 
the name of the Shiromaui Gurdwara Parban- 
dhak Committee. The Shiromaui Gurdwara 
Parbandhak Committee and Altali Dal and all 
jathas organizjd by or affiliated to them are de¬ 
clared unlawful associations by the Local Gov¬ 
ernment: vide Government Notification No. 
23772 aud No. 23773, dated 12th October 1923. 
You were in the charge of the office of Singh 
Sabha and Akali Jatha when it was searched 
and thereby committed an ofience punishable 
under S. 17 (2) of the Crimiual law Amendment 
Act aud within my cognizance. 

To this charge the petitioner pleaded 
not guilty, and produced evidence to 
prove that he did not make the alleged 
speech. The finding of the lower ap¬ 
pellate Court is that the petitioner was 
the Secrebtry of the Akali Dal at Gujar 
Khan, and that at the political meeting 
held in the Singh Sabha at Gujar Khan 
on the 22nd August, he exhorted the 
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Sikhs ])resent at the meeting to organize 
themsolves into j:ithas and proceed to 
Jaito and Bhai Plieru in the name of the 
Siiironiani Gurdwara Committee. So far 
as his presence in the meeting and the 
mxking of the statement in question is 
concerned, there can be no doubt : but 
Mr. Man Singh, who appears for the 
l»etitioner urges that there is no evi* 
dence in support of the finding that the 
petitioner was the Secretary of the Akali 
Bal at Gujar Khan, and that, therefore, 
he cannot be held to Ije guilty of an 
offence under S. 17 (2) of the Criminal 
Law Amendment Act as having managed 
or assisted in managing that association. 

The evidence for the prosecution on 
this point is to the effect that upon a 
search of the office of the Singh Sabha 
at Gujar Khan the petitioner was found 
to be in charge of that office, and a mass 
of correspondence is produced which is 
proved to have been found on the oc* 
casion of that search. These documents 
are either in Gurmukhi or in Urdu, and 
the difficulty of this Court has been con* 
siderably and unnecessarily added to by 
reason of the fact that none of these 
documents have been translated into 
English, although I understand that 
English is the language of this Court. 
Some of the documents purport to be 
letters from the Secretary of the Shiro- 
inani Akali Dal, Amritsar, to the 
Secretary, Akali Jatha, Gujar Khan. 
Others purport to be letters from the 
Secretary, Singh Sabha, Rawalpindi, to 
the Secretary, Singh Sabha, Gujar Khan. 
The fact that these documents were 
found in the office of which the peti* 
tioner was in charge is clearly established. 
To avoid any doubt on this point he was 
asked to affix his signatures upon them, 
which he did. 

But it does not appear that any of 
those documents were addressed to the 
petitioner by name, and the lowti* 
Courts appear to have assumed that Ije- 
causo these documents were addressed to 
the Secretary of the Singh Sabha and of 
the Akali Jatha at Gujar Khan, the per¬ 
son in charge of the Singh Sabha office 
must necessarily l)e that secretary. 
The petitioner himself says that he was 
merely a clerk in charge of the office, 
and emphatically denies that he was 
either the Secretary of Singh Sabha or 
of the Akali Dal at Gujar Khan. It has 
not been proved who wrote the letters in 


question, and there is no evidence that 
the addressee of the letters is the peti¬ 
tioner. Upon these facts I do not see 
how it is possible to hold that the 
petitioner has been proved to be the 
Secretary of the Akali Dal at Gujar 
Khan. He has merely been proved to 
liave been in charge of that office on the 
date on which the search was made, and 
it can hardly be seriously contended that 
a person who is in charge of an office is 
necessarily the person who manages or 
assists in managing the association which 
owns that office. Had it in fact been 
proved that the petitioner was the Secre* 
tary of the Akali Dal at Gujar Khan I 
have no doubt one would be justified in 
presuming that he was assisting in the 
management of that association. In the 
present case it is a presumption which 
has not been derived • from any legal evi¬ 
dence. 

The fact that the petitioner addressed 
the meeting of the 22nd August, appeal¬ 
ing to the audience to organize them¬ 
selves into Jathas and proceed to Jaito 
in the name of the Shiromani Gurdwara 
Parbandhak Committee is, however, 
clearly established and even if it be not 
l)roved that the petitioner was a member 
of that association, which by notification 
has been declared to be unlawful, never¬ 
theless his action in calling upon people 
to form jathas in connexion with such 
an unlawful association in my opinion 
clearly amounts to assisting the opera¬ 
tions of that association within the 
meaning of section 17 (l) Criminal Law 
(Amendment) Act 1908. The Govern¬ 
ment Notification No. 23772, dated 12fch 
October 1923, declares that the Shiro¬ 
mani Gurdwara Parbandhak Committee 
and all jathas organized by or affiliated 
to this body are unlawful associations. 
The petitioner in his speech called upon 
his audience to form jathas in aid of tlio 
Shiromani Gurdwara Parbandhak Com¬ 
mittee, and he thereby unquestionably 
assisted the operations of the association. 
Mr. Man Singh has referred to the case 
of Att%r SdkjJi v. Croioi (1) in which it 
was held that a person could not be said 
to hav’^e assisted the operations of the 
Shiromani Gurdwara Parbandhak Com¬ 
mittee by urging people to form jathas, 
in the absence of proof that he was 
acting on behalf or under the authority 

^l'®_Goaimittee, and that such an 
(1) A. I. R. 19:>5 Lah. 522. 
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authorization is not proved by the mere 
fact of the petitioner alleging that he 
was so acting. This question was not 
fully discussed before the learned Judge 
who decided the case, and a decision on 
this point was not necessary for the 
determination of the matters which were 
there involved. As Mr. Man Singh has, 
however, raised this point in all the 
oases before ns I feel bound to deal with 
it. 

Section 17 (l) of the Criminal Law 
(Amendment) Act reads as follows ; 

Whoever is a membar of an unlawful associ¬ 
ation, or takes part in meetings of any such as¬ 
sociation, or contributes or receives or solicits 
any contribution for the purposs of any such 
association, or in a ly way assists the operations 
of any such nssociatioui shall be punished, etc. 

An ** unlawful association " is defined 
by S. 15 as an association (a) which en" 
courages or aids persons to commit acts 
of violence or intimidation or of which the 
members habituallly commit such acts, 
and (b) which has been declared bo be 
unlawful by the Local Government under 
the powers hereby conferred. S. 17 
(l) renders a person liable to punishment 
if be is proved to be a member of such 
an association, without any proof being 
requiied of any active participation in 
its operations. It further renders a per¬ 
son liable to punishment who is proved 
to have attended a meeting of any such 
association, or who is proved to have 
contributed or received or solicited any 
contribution for the purpose of any such 
association or, finally, who is proved to 
have assisted in any way its operations. 

Mr. Man Singh would have us hold that 
a person who has been proved to have 
received a contribution for the purpose of 
an unlawful association, or to have 
assisted its operation in any way, has not 
committed an offence within the provi¬ 
sions of this section unless it be further 
Iproved that he has be^ authorized by 
the association itself to receive the con¬ 
tribution or to render the assistance in 
question. I fail to understand why such 
a proviso should be rend into the section. 
If it were intended to restrict its meaning 
in this way one would naturally expect 
words bo that effect. We are asked to 
read the section as though it ran : 

Whoever is a mambBr of au uulawfal associa¬ 
tion or acting on behalf and with the authority 
of any snob association contributes.... 

Such a view is obviously unsustainable. 
Clear words of an Act of Parliament, con¬ 


veying a definite meaning in the ordinary 
sense of the words used, cannot be out 
down or added to so as to alter that 
meaning. In my opinion it is perfectly 
clear from the words used that 01. (l) of 
S. 17 makes it an offence not only to be 
a member of an unlawful association, or 
to take part in its meeting, ))ut also to 
help it in any way and it is immaterial 
whether the person who renders such 
help has been authorized to do so or 
whether he acts purely on his own 
initiative. It seems to me absurd to 
suggest that a stranger who, atbractel by 
the objects of an unlawful association, 
sent it a voluntary contribution of a sum 
of money, would nob be guilty of the 
offence of contributing unless it were first 
proved that he had authority from the 
association to send the money. Or again, 
that a person who attended a meeting of 
such an association would nob be guilty 
of an offence unless he had permission 
from the association to attend. I can see 
no reason for differentiating between 
different portions of this section and to 
hold that though a stranger may commit 
an offence by voluntarily contributing a 
sum of money, yet he does not commit an 
offence if he assists it in any way unless 
such assistance has first been approved 
of. Contributing to an association is 
after all only one way of assisting it. 

Clause (l)'of S. 17 is obviously inten¬ 
ded to deal with members and all other 
persons identifying themselves with any 
unlawful body of persons as defined by 
S. 15, and Cl. (2) of S. 17 is directed 
against the ringleaders of such a body, 
that is, the persons who actually control 
or direct the activities of the association, 
or who organize or help to organize any 
of its meetings. That this distinction is 
deliberate is shown by the different de¬ 
grees of punishment awarded in the two 
cases. In this regard I would refer to 
the following observations of a Division 
Bench of this Court in its judgment in 
Crown v. Saudarjar Singh (2). 

The word “ mauagament ” is not defined in 
the .\ot nor in any other legal enactment and is, 
therefore, to ba interpreted according to its dic¬ 
tionary meaning. The person entrusted with 
the management of the affairs of an institution 
has the conduct and direction of an institution, 
and a person cannot assist in the management of 
an association who has no hand in the conduct 
or direction of its affairs, though as an employee 
of that association he may carry out the orders 
of its managing body. 

(2) Cr. App. No. 912 of 1924. 
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If I may say so I entirely agree with 
fhe view thus expresssed which fortifies 
me in my conclusion that upon the facts 
of the present case the petitioner cannot 
be held guilty of an offence under S. 17 (2) 
of the Act of 1908. I am, however, satis¬ 
fied that upon the facts proved he is 
clearly guilty of an offence under S. 17 
(1), in having assisted tlie Shiromani 
Gurdwara Parbandhak Committee by 
calling npon peeple to organize jathasin 
its name ; and in my opinion it is entirely 
immaterial that in doing so he has not 
been proved to liave acted under the 
authority of the organiza ion which he has 
assisted. I may add that the view which 
I have expressed in regard to the two 
sub sections of S. 17 is supported by the 
decision of LeRossignol, J., in Dctoa Singh 
V. The Crown (3). 

For the reasons given I would accept 
the petition to the extent of altering 
the conviction under S. 17 (2) to one un¬ 
der S. 17 (1) and as the petitioner has 
already served almost the maximum 
sentence of imprisonment which may be 
imposed by this latter section, I v/ould 
direct that his bail bond be discharged 
and that he be set at liberty. 

Bro:idway, J. —I agree. 

Petition accepted. 


(S) Cr. Rsv. No. 1045 of 1925. 
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Dalip Singh, J. 

S. li, Darrah — Debtor—Defendant — 
Appellant. 

V. 

Fazal Ahmad and another —Creditors 
—Plaintiffs—Respondents. 

Miscellaneous Second Appeal No. 2010 
of 1925, Decided on 22nd February 1926, 
from an order of the Addl. Disb, J., 
Lahore, D/- 23rd July 1925. 

Provincial Insolvency Act (5 of 1920). S. 19 
(2)— Appltcabtllty. 

There is no authority for holding that sub- 
S. (2), S. IP, only applies to the case of a petition 
bj' the debtor. [P 300. C 2] 

(6) Provincial Insolvency Act (5 of 1920), Ss, 21 
and 22 —Pctvers are discretionary. 

The powers under Ss. 21 and 22 are entirely 
in the discretion of the Court and the High 
Court should not in second appeal interfere wit, 
hat discretion. [P 360, C 2Jl 
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(r) ProvUiclal Insolvency Act (5 of 1920)— 
Rules framed under Act of 1907 hold good where 
not inconsistent. 

As uo rules have been framed under the new 
Act V of 1920, the old rules under the Act, 1907, 
hold good whore they are not inconsistent with 
the new Act. [P 361, C 2} 

(d) Provincial Insolvency Act (1907), S. 12 (1)— 
Notification in Gazette is not illegal. 

The notification of a petition for insolvency in 
the local o.iicial Gaz^itte is not illegal. [P 361, C 1} 

Moti Sagar and BxUvant liai — for 
Appellant. 

irhiilam Mohyud-Din — for Respon¬ 
dents. 

Judgment. —In this appetl the par¬ 
ties took time to arrange a compromise 
on certain terms which were recorded 
when the case came before me on the 
12th January 1926. The terms of the 
arrangement have not been complied 
with and the compromise, therefore, 
drops. 

Rai Bahadur Moti Sagar for the ap¬ 
pellant has argued that the trial Court 
was wrong in ordering notification of the 
petition for insolvency in the Gazette, 
was wrong in demanding• security under 
S. 21 and wrong in demanding a 'list of 
property and debts under S. 22 of the 
Provincial Insolvency Act before decid¬ 
ing the question which was disputed by 
the debtor, namely as to whether the 
debtor had committed any acts of insol¬ 
vency or not. He further urged that 
sub-S. (2) of S. 19 only applied to the 
case of a petition by the debtor. This 
last contention is not supported by any 
authority and MuthuJearuppan Chettiar 
V. Muthnraman Chettiar (l) seems to be 
against the contention. I, therefore, 
repel it. Under S. 21 the Court is given 
discretion to make an order for security 
at any time at or after admitting the 
petition. Similarly under S. 22 the 
Court may at any time after admitting 
the petition deiiyvnd an inveotory of the 
debtor’s property and lists of his credi¬ 
tors and dt btovs and of the debts due to 
and from them. It is clear, therefore, 
that the matter is entirely in the dis¬ 
cretion of the Court and I see no reason 
in second appeal to interfere with that 
discretion in the circumstances of this* 
case. 

As regards the question of notification 
in the Gazette it appears that no rules 
have been framed under the new Act 

ri) [1914] 1 L. W. 1012=26 I. C. 282^(1914) 

M. VV. N. 699. 
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V of 1020. Ib bl\9rofora, bhab 

the old rules under the Provincial Insol* 
vanoy Act, 1907, still hold good where 
they are not inconsistent with tho present 
Act. Under the Act of 1907 a notice in 
the local Gazette was made obligatory by 
S. 12 (1). R. 5 of the rules is as follows : 

Notioa of an order fixing the data of tho hear¬ 
ing of a petition under S. 1‘2 (1) may in addition 
to the publicatioa thereof in the local official 
Gazstte as required by the Act b5 also adver¬ 
tised in such local newspaper or newspapers as 
the Court may direct. 

I consider bhab the rule does not in 
terms incorporate the publication re* 
quired by the Act in the local official 
Gazette in itself, but even omitting 
this clause in the rule the rule would 
empower the Court at its discretion to ad* 
verbise the petition in any local newspaper 
or newspapers. The local official Gazette 
may in a sense be said to be a news* 
palmer. In any event I asked counsel for 
the respondent whether he would pre* 
fer a publication of the petition in other 
newspapers and he said not. In the cir* 
cumstances of the case I am therefore 
nob prepared bo interfere in second 
appeal on this ground. 

The appeal accordingly fails and is 
dismissed with costs. 

Appeal (lisviisscd. 
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Broadway and Pforde, JJ. 
Kanski and others —Appellants. 


Emperoi —Opposite party. 

Criminal Appeal No. 962 of 1925, De¬ 
cided on 10th March 1926, from the 
order of the S.J., Karnal, D/- 27bh 
August 1925. 

(a) Penal Code, S. 300, Exception ^^Cidpahle 
homicide loithcnU pren%edUallon In sudden fight — 
But blow with hatchet splitting skull, icithout 
apprehetvslon of Injury to assailant — Assal/an! is 
not protected by Exception 4. 

Although culp.able homicide is committed 
Without premeditation and in a sudden fight, and 
also in the heat of passion upon a sudden quarrel, 
when a man uses a hatchet on another unarmed 
man and strikes him a blow on tho head with 
that hatchet splitting his skull while he was 
under no reasonable apprehension of injury to 
hfmssH he cannot claim the protection of Excep¬ 
tion 4 ’ [P 362. O. 2J 

* lb) Criminal P. C., S. 439 {^)—High Court 
can convict on a charge on lohlch trial Court has 

*^Sub-ol»us 3 f4) does not prohitbit a Court from 


oonviotiog in revision on a charge upon which 
the trial Court has in effect acquitted an acciued : 
A. I. n. 1924 Bom. 450, not Foil. ; 12 P. li. I'JO't 
Cr. and 37 Mad. 119, Foil. [P. 303. C. 2] 

ikfirtu Mahavimad Shaft and Muha7n~ 
mad Rafi —for Appellants. 

M. Mackay —for the Crown. 

Broadway, J. —Kanshi, son of Phulo, 
Ram Gopal, son of Data Ram, and Mai 
Dhan, son of Daje, Banias of Mauza 
Pinana, in the Sonepat Tahsil of Rohtak 
District, have been convicted of having 
caused the death of one Ram Goiml, son 
of Ghasi Ram, grievous hurt to one Santu 
and simple hurt to one Asa Ram, and 
have been awarded various terms of 
imprisonment and Mai Dhan and Ram 
Gopal have also been directed to pay 
tines : against their convictions and sen¬ 
tences they have preferred this appeal to 
this Court. The relatives of tho deceas¬ 
ed Ram Gopal, son of Ghasi Ram, liave 
also moved this Court under S. 439, 
Criminal Procedure Code, praying that 
the convictions of the three persons 
named should be under S. 302, Indian 
Penal Code, and appropriate sentences 
awarded. 

The facts are simple. It appears that 
on the 24bh April 1925, at about 9 a. m., a 
boy named Ram Gobind, aged 12 years, 
had a quarrel with a lad named Moti of 
about 15 or 16 years of age outside a 
shivala. Ram Gobind abused Moti who 
struck Ram Gobind and twisted his 
finger. This was witnessed by Santu 
(P. W. 12), a young man aged about 22, 
who was x'elated to Ram Gobind. Santu 
slapped Moti. This incident was wit¬ 
nessed by the three appellants who were 
at Ram Gopal appellant’s shop a few 
paces from the sbivala. These three 
proceeded to assault Santu in revenge for 
his having slapped Moti. Ram Gopal 
was armed with a gandasa ; Kanshi with 
a hatchet and Mai Dhan with a khunta 
or pole forming part of bullock cart—all 
three formidable weapons. According to 
the evidence, Mai Dhan was the first to 
hit Santu inflicting an injury on his head; 
Kanshi struck him a violent blow on his 
chest with a hatchet cutting his sternum 
and actually damaging the lung. Santu 
fell and was struck by Ram Gopal on 
the calf of his leg with the gandasa 
inflicting an injury 8 inches long 2-1/2 
inches wide and deep to the bone. 

In the meantime Asa Ram, father of 
Ram Gobind, appeared on the scene and 
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was assiulted in his burn by Kanshi with 
a hatchet and Mii Dhan with a khunta. 
Asa Rim was nob armed. Immediately 
behind him came R\m Gopal, son of 
Ghasi Ram, who recieved a violent blow 
rn the liead delivered by Kanshi with a 
liatchet. Ram Gopal was felled bo the 
fjround and died. Immediately behind 
him c\me Ratan at whom Ram Gopal 
appellant aimed a blow with a gandasa. 
Ratan managed to catch hold of the 
gandasa and kept hold of it in spite of 
being hit by Kanshi with a hatchet. 
Barbaria (P. W. 8), a Jat, arrived on the 
scene and took hold of this gandasa. 
Other people then arrived and the inci” 
dent cime to an end, the parties being 
separated. The matter was reported at 
5*30 p. m. on the same day, the police 
station being 13 miles distant. 

It has been urged that there was 
delay in making the report ; but having 
regird to the circumstances I do not 
think that there is anything sinister in 
the time that elapsed. It has to be borne 
in mind that an attempt to make a report 
on the part of the other side was made 
even at a later time on the same day. 

It has been urged that there was no 
previous enmity between the parties who 
are Banias by caste and that the whole 
affair was sudden and unpremeditated. 
Although one of the appellants has 
attempted to show in his statement that 
there was some previous ill-feeling, I 
think it may be accepted that the rela¬ 
tions between the parties were not such 
as to supply any adequate motive for 
violence of this nature. It may be 
accepted that the occurrence took place 
suddenly and was due to the quarrel bet¬ 
ween Ram Gobiiid aud Moti. 

An attempt was made by the defence 
to prove that there was a general fight 
between two factions, but the evidence 
led, which was read to us by Sir Moham¬ 
mad Sha6, lias only to be referred to 
show how utterly absurd this theory is. 
While attempting to establish the inno¬ 
cence of the appellants, none of the wit¬ 
nesses makes any attempt to account for 
the injuries inflicted upon Santu, Ram 
Gopal, son of Ghasi Ram, or Asa Ratn. I 
would, therefore, hold inagraement with 
the learned Sessions Judge that the story 
told by the prosecution as detailed above 
is substantially accurate. 

It remains to consider what offence or 
offences the appellants have committed. 


With regard to Kanshi, there can be no 
doubt that he is responsible for the grie" 
vous hurt caused to Santu, and the death 
of Ram Gopal, son of Ghasi Ram. The 
learned Sessions Judge, in disagreement- 
with the assessors, has found that the act 
of Kanshi in connexion with the death of 
Rim Gopal, son of Ghasi Ram constituted 
an offence under the second part of 
S. 301, Indian Penal Code, and for thafc 
offence Kanshi has been awarded ten 
years’ rigorous imprisonmsnt. He has 
also bean convicted of having caused 
grievous hurt to Santu and Asa Ram, and 
for the first offence has been sentenced to 
seven years' rigorous imprisonment and 
for the second to one year’s rigorous 
imprisonment, the sentences to run conse¬ 
cutively. 

I would note here that the assessors, 
who were four in number, were unani¬ 
mously of opinion that all the appellants 
were guilty of murder and causing grie“ 
vous hurt with an instrument used for 
cutting — S. 326, Indian Penal Code. 
Now, as far as Kanshi's act in connexion 
with the killing of Ram Gopal. son of 
Ghasi Ram, is concerned, the onus is on 
Kanshi to show that his act fell within 
one of the exceptions to S. 300. It has 
been urged that inasmuch as the offence 
committed was entirely unpremeditated 
and was the result of a sudden quarrel, it 
fell within the fourth exception to S. 300. 
That exception runs as follows : 

Cnlpablo homicide is not murder if it is com¬ 
mitted without premeiitatioD ia a nudden fight 
in the beat of passiou upon a sudden quarrel and 
without the offender having taken undue 
advantige or acted in a cruel or unusual manner. 

It may be granted that in the present 
case culpable homicide was committed 
without premeditation and in a sudden 
fight and also in the heat of passion upon 
a sudden quarrel ; hut it seems to me that 
when a man uses a hatchet on another! 
unarmed man and strikes him a blow on 
the head with that hatchet splitting his 
skull while he was under no reasonable ap¬ 
prehension of injury to himself, he cannot 
claim the protection that this exception! 
affords. In my judgment the offence' 
committed by Kanshi in killing Ram 
Gopal falls within the purview of S. 302, 
Indian Penal Code, and I would, there¬ 
fore, alter his conviction to one under 
that section and sentence him to trans¬ 
portation for life. I would also maintain 
his conviction under S. 326 in respect of 
the injuries caused to Santu and Asa Ram, 
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but do not think it necossavy to piss any 
separate sentence for tl^oso offences. 

Rim Gjpal, appellant, has been found 
guilty of hiving caused simple hurt to 
Santu With a sharp edged weapen, an 
offence under S. 32 fc. In my judgment 
liis attack on Sintu falls within the pui*' 
view of S. 329, Indian Penal Go:lo. As 
stated above, all the three appellants 
came together from Rim Gopal appel" 
lant s house or shop with a view to 
assiulting Sintu in revenge for his hav¬ 
ing slapped Moti. Of these three per¬ 
sons, two, of whom one was Ram Gopal, 
were armed with formidable snirp-edged 
weapons while the third was armel with 
a heavy pole. All three used the 
weapons that they were armed with on 
Santu and having regard to the provisions 
of S. 34. Indian Penal Code, I consider 
that they all had the intention of caus¬ 
ing, at least, grievous hurt to Santu. 
Grievous hurt was actually caused. I 
would, therefore, alter the conviction of 
Ram Gopal to one under S. 326 and 
sentence him bo seven years’ rigorous 
imprisonment. The fine, however, is set 
aside and, if paid, will be refunded. 

In the case of Mai Dhan be has been 
found guilty of having caused simple 
hurt to Santu and Asa Ram. In my 
opinion his case is on the same footing as 
that of Ram Gopal so far as the attack on 
Santu is concerned, and I would, there^- 
f we alter his conviction bo one under S. 
3*26, Indian Penal Code, and sentence him 
for that offence to seven years rigorous 
imprisonment. 1 do not think it neces 
sary to inflict any separate sentence on 
him for the offence committed in regard 
to Asa Ram, and I would, therefore, 
direct that the fine, if paid, be refunded. 

Before concluding I would note that it 
has been urged at the Bar that this Court 
has not power under S 439 (4) to enhance 
the sentence as the decision of the learn¬ 
ed Sessions Judge amounted to an 
acquittal on the more serious charges. 
In this connexion attention was drawn to 
Emperor v. Shiwapiitraya (l). That 
authority no doubt supports the conten¬ 
tion, bub the contrary view was taken by 
the Madcas High Court in Bali BecUli v. 
Emperor (2) and by this Court in Bkola 
V. King-Emperor (3) which I think is the 
correct view for me to follow. 


rn A I R. 1924 Bom. 45G. 

-2 C19U] 37 Mad. 119-22 I. C. 753. 

(8) ^9043 12 P.R. 1904 Cr.=110 PX.R. 


1904. 


Fforde, J .— I agree. I must confess 1, 
have some doubts whether sub-Cl. (4)| 
of S. 439 of the Criminal Procedure Code^ 
does not prohibit a Court from convicting 
in revision on a charge upon which thel 
trial Court has in effect acquitted anj 
accused. Being bound, however, by the 
unanimous current of decisions of this 
Court it would serve no useful purpose 
to express my views upon this question. 

Sentences alterel. 
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Shadi Lal, C. j. 

Fazal and anothe) —Convicts—Peti¬ 

tioners. 

V. 

Empero) —‘Opposite Party. 

Criminal Revision No. 2041 of 1925, 
Decided on 19th March 1926, from an 
order of the Ist Cl. Mag.. Lyallpur, D/- 
7th December, 1925. 

Criminal P. C., S. 162 —Improper use of polld^ 
diaries. 

To believe the evidence of a witness because a 
perusal of th*? police diaries satisfied the Court 
that he was examined at the t^arliest opportu¬ 
nity and had made the same statement before the 
pjlicj is an improper u^e of thj polics diaries. 

[P. 303, C. 2 P. 301. C. 1] 

Natval Kishore for Ramckand Man- 
chanda —for Petitioners. 

J. N. Bha7idari—tov the Crown. 

Judgment. —The stolen bullocks were 
undoubtedly found in the hub of one 
Taju, but there was no evidence to, con¬ 
nect Taju with the commiasien of the 
crime and the investigating officer was 
consequently justified in not proceeding 
with the case against him. Two persons, 
namely, Fazal and Nura, were subse¬ 
quently prosecuted for the theft of the 
bullocks, and they have been convicted 
and sentenced under S. 379, Indian 
Penal Code. 

The judgment of the appellate Court 
shows that the conviction rests upon the 
uncorroborated testimony of only one 
witness, nansely, Turezi. Now, Turezi is 
related to Taju, described as an indepen¬ 
dent witness. The appellate Court has 
believed his evidence because a perusal of 
the police diaries satisfied the Court 
that 

this witness was examined at the earlies 
opportunity and at the very time he had stated 
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that he had seen two persons with Taja along 
with ths cattle. 

This is an improper use of the i)olice 
diaries, and there can be no doubt that 
inadmissible evidence should not have 
been invoked in order to sustain the con¬ 
viction. 

After considering the matter carefully 
I have reached the conclusion that the 
guilt of the petitioners has not been 
established. Accordingly I accept the 
application for revision, and, setting aside 
the convictions and sentences, I direct 
that both the prisoners be released forth¬ 
with. 

ConvictioJis set aside. 
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Dalip Singh. J. 

Dhanpat Rai —Decree-holder—Appel¬ 
lant. 


V. 

Nathe Khan and others —Judgment- 
debtors—Respondents. 

Miscellaneous First Appeal No. 1537 
of 1925, Decided on 21st January 1926, 
from an order of the Senior Sub-J., 
Amritsar, D/— 9th May 1925. 

Civil P. C., 'O. 34. Hr. 4 and 5 — Preliminary 
decree is made final by endorsement on prelimi¬ 
nary decree—Absence of separate fUxaX decree-sheet 
is mere irregularity. 

Where a final decree in a mortgage suit is 
made by an endorsement on the preliminary 
decree itself and no separate formal final decree 
sheet is drawn up, absence of a formal decree is 
a mere irregularity and the decree should be 
conssidered to be made final by the endorsement. 

CP 364 C 2. P 365 C 1] 

Shaukat Rai —for Appellant. 

Asghar Beg —for Respondents. 

Judgment. —The sole question in this 
appeal is whether under the terms of the 
decree passed on the 16th day of March 
1921 by the learned Senior Subordinate 
Judge, which was made final on the 15bh 
of October 1921, the decree-holder is 
entitled to execute separately for costs 
against the judgment-debtors mentioned 
in the decree-sheet. 

The preliminary decree declared that 
the amount due bo the plaintiff on ac¬ 
count of prinoii^al, interest and costs 
calculated up to the 16th day of April 
1921 was Rs. 27,921 and that the amount 
of Rs. 24,923—4—6 should carry interest 


at the rate of 9 per cent, per annum 
until realization. It was further declar¬ 
ed that if such payment was not made 
on or before the 16th of April 1921 the 
mortgaged property should be sold and 
the proceeds applied in payment of what 
was declared due to the plaintiff together 
with subsequent interest and subsequent 
costs. The decree further went on to 
say that Nathe Khan, Sain Das, Shahab 
Din and Jalal Din should pay the plain¬ 
tiff costs of the suit amounting bo 
Rs. 1,526-10. No separate final decree 
was drawn up. but on the decree-sheet 
the learned Senior Subordinate Judge 
endorsed the words: “This decree is 
made final,” and signed and dated the 
same. It seems that the decree-holder 
took out execution for the total sum 
found duo under the decree, namely, 
Rs. 27,921 which included the Rs. 1,526-10, 
found due as costs. The mortgaged 
property was sold and Rs. 15,695 v.-'as 
recovered by the decree-holder. The 
decree-holder has now taken out execu¬ 
tion against the judgment-debtors named 
in the decree for the costs alone. 

The learned Senior Subordinate Judge 
has dismissed this application on two 
grounds: 

(1) That as the decree-holder has already 
taken out execution for costs and recovered more 
than the total sum due for costs, there was no¬ 
thing left to execute so far as costs were con¬ 
cerned. I cannot see bow it can be said that 
the decree-holder's realization of Rs. 15,695 out 
of R?. 27,921 due can ba said to be in complete 
satisfaction of the Rs. 1,526-10-0. costs which were 
included in Rs. 27,921. (2) The learned S.nior 

Subordinate Judge has held that the decree- 
holder cannot proceed against the present judg¬ 
ment-debtors without a separate personal decree 
under O. 34, R. 6, Civil P. C. So far as this 
point is coT3cerned, it seems to me that, rightly 
or wrongly, the decree already gave a personal 
decree against the aforenamed judgment-debtors 
for the amount of the costs and that, therefore, 
it was not necessary for the decree-holder to get 
a further decree under O. 34. R. 6. Civil P. C., 
for the amount of the costs. 

The learned counsel for the respon¬ 
dents has further contended that as no 
final decree was drawn up, therefore, there 
is no execution open to the decree-holder 
at all. In the first place I am not satis¬ 
fied that where a preliminary decree is 
given for costs alone, that decree cannot 
be executed after it has been made final. 
Further, I do nob think that the absence 
of a formal decree-sheet can in the cir*i 
cumstarces of this case be taken to mean 
that no final decree was passed. By the 
endorsement on the decree sheet the 
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learned Senior Subordinate Judge in* 
bended to make the preliminary decree 
the final decree, and the absence of a 
separate decree-sheet should, in my 
opinion, only be taken to be an irregu¬ 
larity. I, therefore, accept the appeal 
and remand the case for disposal. The 
appellant will have his costs of this 
appeal. 

Case remanded. 
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Harrison, J. 

The Municipal Covimittee^ Simla 
Complainant—Petitioner. 

V. 

Mnkand Sibijy/t—Accused—Respondent* 

Criminal Revision 'Petition No. 1308 
of 1925, Decided on 17th March 1926, 
from an order of the S.-J., Ambala, D/- 
I6bh February 1925. 

(a) Criminal P. C., S.‘IbO^Accumtlon is not 
vexatious unless main Intention of complainant is 
annoyance to accused. 

Au accusation cannot ba said to be vexatious 
unless the main intention of the complainant was 
to cause annoyance to the person accused, and 
not merely to further the ends of justice ; 11 S. 
L. n. 55, Appr. [P- 365. C. y] 

(5) Criminal P. C., S. Wl—Police diaries sJtould 
not he referred unless witnesses are confronted by 
sta*emeyits in them. 

A Magistrate is not justified in referring to the 
statements made in the police diaries unless and 
until the witnesses have been confronted by 
those statements. CP- 366, C. Ij 

Card/On Noad^ Ram Lai and Muham 
mad Umai —for Petitioners. 

U, S. Bhagat —for Respondent. 

Judgment, —B. Mukand Singh, Work 
Supervisor lately in'the employment of 
the Municipal Committee, Simla, was 
sent up for trial by the police under 
S. 477-A of the Indian Penal Code, He 
was acquitted by the trial Magistrate and 
a sum of Rs. lOO was awarded to him by 
way of compensation under S. 250 of the 
Criminal P. O. An appeal was lodged by 
the Municipal Committee, who had been 
ordered to pay the compensation and this 
was dismissed by the Sessions Judge. A 
revision has been admitted from that 

order. 

Without going into the facts or ques¬ 
tioning the correctness of the findings 
counsel ■ has urged that, although the 
ttccus&tion ha^3 be©n held to be unproved 


and unsubstantiated, there is no reason 
for holding that the case was false in the 
sense in which this word is used in S. 250 
of the Criminal P. C., or even vexatiouo 
in the sense in which the word is used in 
that section. 

On the latter point counsel relies on 
Emperor v. Konro (l), wliere it is ex¬ 
plained that an accusation cannot be said 
to be vexatious unless the main intention 
of the complainant was to cause annoy¬ 
ance to the person accused, and nob 
merely to further the ends of justice. A 
report was made regarding the conduct ol 
this Supervisor by the Municipal Engi¬ 
neer on which the President, the Deputy 
Commissioner, set a more or less informal 
inquiry on foot through the police, and 
the Superintendent of ‘Police reported 
four days later that his inquiry showed 
that the Supervisor had been guilty of 
falsification of accounts. The matter 
went before the Committee and at a 
meeting of the 17th February 1921 it 
was resolved that instead of proceeding 
further with the case the Committee de¬ 
cided to give one month’s notice to B. 
Mukand Singh and to dispense with his 
services. On receiving a notice to this 
efi’ect B, Mukand Singh protested against 
being treated in this way without any 
explanation being demanded from him. 

To this the Secretary of the Com¬ 
mittee x-eplied that if he wished to 
furnish any explanation the Committee 
was prepared to consider it. Ho replied 
that it would be of no avail to do so as 
his services, had deen dispensed with 
and asked for the payment of his Provi¬ 
dent Fund or rather the Municipal con¬ 
tribution towards it. This was refused 
on the ground that the order of discharge 
combined with the failure of Mukand 
Singh to furnish any explanation made 
that order tantamount to an order of dis¬ 
missal. The Gommissoner set aside this 
order so far as it related to the payment 
of the contribution and the Commis¬ 
sioner’s order was enforced by the Local 
Government. Subsequently Mukand 
Singh made a further claim for two years’ 
pay and on this the Committee ordered 
the matter of the falsification of the 
accounts to be proceeded with and a 
report was duly made to the police. 
Mukand Singh was challaned and ac¬ 
quitted. 


(1) [1917] 11 S. L. R. 55=42 I. C. 733. 
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What has been shown, therefore, is 
that the Committee withheld a sum of 
money which they were not entitled to 
witlihold and that on a claim being made 
which they considered unjustifiable, they 
ordered the question of the falsification 
of accounts which had once been dropped 
to be re-opened. I do not agree with 
many of the findings of the Magistrate 
which counsel has been unable to sub¬ 
stantiate, such as that the police was un¬ 
duly influenced by the representatives of 
the Municipal Committee, Simla, or that 
the investigating officer was dissuaded 
by tl^e Municipal Council or Municipal 
Engineer from examining witnesses whom 
he should have examined, or that the 
Committee was responsible for any short¬ 
coming, if there be any shortcoming, in 
the investigation. I find that the Magis¬ 
trate was not justified in referring to the 
.statements made in the police diaries un- 
;less and until the witnesses had been 
jconfronted by these statements. I oan- 
!not discover, nor has counsel been able 
to show me, how it is clear that up to 
the date of the institution of the present 
proceedings Mukand Singh was - ready at 
any time to submit a complete explanation 
of his case to the Muncipality. On the 
contrary the position seems to have been 
precisely reverse. I do not find that it is 
|shown in any way that the Committee 
persevered with this case knowing or sus¬ 
pecting it to be untrue and I do not find 
it established that the object in institu¬ 
ting the proceedings was primarily to 
annoy the accused. 

I, therefore, set aside the order of 
•compensation. The sum, if paid, will be 
^refunded. 

Order net aside. 
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Martineau, J 

Day a Ham —Accused—Petitioner. 

V. 

Emperci —Opposite Party. 

Criminal Reference No. 1793 of 1925 
'Decided on 29th January 1926, made by 
the S. J., Karnal, on 2nd November 1925. 

Criminal P. C., Ss. 110, 112 and 115 — Alle<ja- 
under S. 110 infortnad :ia//ic2ethtly to <tC' 


cu’^ed—Provisions of Ss. 112 and 115 not com¬ 
plied with—Order cannot he set aside. 

All order passed against an accused in the pro¬ 
ceedings under S. 110 cannot be set aside by 
High Court on tbe ground that the provisions 
of 8 s. 112 and 315 were not strictly complied 
with, where it appears that the accused is suffi* 
cientlv informed as to the allegation against him. 

[P 307 C 1] 

Parkash Chand —for Petitioner. 

Gohind Ram Khanna —for the Crown. 

Facts. —The applicant, Daya Ram, 
lambardar of village Sagri, has been res¬ 
tricted for one year to his village under 
the Habitual Offenders Act by order of.the 
Revenue Assistant (Magistrate, First 
Class), Karnal. He appealed'to'the District 
Magistrate but the appeal was rejected 
by order dated 10th August 1925. He 
has now applied to this Court for revi¬ 
sion. 

Grounds. —The only ground for re¬ 
vision in which I see any force is that 
the notice forming tbe basis of the pro¬ 
ceedings under S. 110, Criminal P. C., is 
defective and not valid. The substance 
of the charge against the applicant in the 
notice is given below : 

Adi sarga maweshius ki shchrat kharab hai 
inarduman us ki adat sa .khaif bain aur sangin 
jaraim karne ka adi hai*wala mal *sarqa wa 
naqab zan wagbaria hai. 

The words wala 'mal sarqa are un- 
intelliglbele and convey no meaning at 
this place. This notice should have been 
accompanied with a copy of the order 
passed by the Magistrate when starting 
the proceedings, as required by 
S. 115 of the Criminal P. C., but no such 
copy seems to have accompanied this 
notice when it was served upon the appli¬ 
cant. In the order dated 21sb of July 
1921, on which this notice was issued, 
there is no mention of cattle shifting ; 
while in the notice the words sarqa 
naweshi indicate that he is charged also 
with theft of cattle. The order is very 
vague and indefinite and does not comply 
with the provisions of S. 112 of the 
Criminil P. O. What the contents of the 
order should be is described in detail in 
In re KiUti Goundan (i) which is cited 
by the applicant’s counsel. The Magis¬ 
trate’s non-compliance with the law 
contained in Ss. 112 and 115 of the 
Criminal P. G. vitiates the trial. 

The proceedings are, therefore, submit¬ 
ted to the High Court for revision with 
a recommendation that the order restric¬ 
ting the applicant be set aside and a new 

R T925 
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trial ordered after issue of a proper 
notice. 

Order ,—It seems to me clear that 
Daya Ram was sufficiently informed as 
to what the allegation against him was, 
and I decline to interfere. Let the re¬ 
cords be returned. 

Records returned. 
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Campbell and Addison, JJ. 

B.ihixdur Sinjh and anothet —Oonyicts 
—Appellants. 

V. 

Empirot —Opposite Party. 

Criminal Appeal No. 34 of 1926, Deci¬ 
ded on 16th March 1926, from the order 
of the S, J., Gurdaspur, D/- 5-7th 

December 1925, 

(a) Criminal P. C., amended In 19-23). 

S. 16*2— No statement of witness to police diirimj 
investigation is to be used to corroborate or contra¬ 
dict If S. 162 is not complied with. 

Under S. 102 no stxtauisab male by a witness 
to a police offi3»r in tli3 coarse of a\i iavestig i- 
tion under'Chap. 14 of the Code, if not reduced 
into wfifeiug oa.i bi used at tha trial for any 
purpose whatsoever. It canuot be used either to 
■corroborate or to contradict a witness, cither for 
the banefitofthj acousid or against him. If 
such a st-vtement has boon reduced to writing, 
its use for any purpose whatsoever is also prohi¬ 
bited unless (a) it is the statement of a witness 
called for the pcoseoutioa ; (6) the Court has 
ordered the accused to be furnished with a copy. 
And (c) the written record of the statement has 
been duly proved. It may then be used within 

the limits set forth in the proviso to S. 162. 

[P. 363, C. 1] 

(6) Criminal P. C., S. 162—/i is Illegal to allow 
investigating officer to state what was stated to 
him during investigation. 

It is illegal to allow the investigating officer to 
give evidence that such and such persons during 
the investigation gave him the names of the 
iwjoused. CP* 368. C. 1] 

Mohammad Shaft and Mohamad Uafi 
—for Appellants. 

M. Sleem—lov the Crown. 

CAinpbMl, J.—Bahadur Singh and 
Ujagar Singh, together and Dina and 
Bu(fha, separately, have appealed against 
convictions under S. 302 of the Indian 
Penal Code. Ujagar Singh, Dina and 
Budha have been sentenced to death and 
their sentences are before us for confir¬ 
mation. Bahadur Singh has been sen¬ 
tenced to transportation for life. 

Tne four appellantj were tried on 


three charges : firstly, of having murdered 
Fatbeh Din on tlio 23rd June 1925 ; 
secondly, of having murdered Kosar Singh, 
brother of Fatteh Din, on the same day ; 
and thirdly with having assaulted Sauda- 
gar Singh and Bahadur Singh, sons of 
Kesar Singh, on the same day and having 
caused to them respectively simple and 
grievous hurt. The appellants wore found 
guilty on all three charges, but each was 
given a single sentence by tlie learned 
Sessions Judge. 

All the persons concerned Ijelong to 
Gangran, a village in the Gurdaspur 
District, and the findings of the learned 
Sessions Judge are as follows : 

Tliere was a fair at a neighbouring 
Khankah called Shah Budhu Wali at 
which the appellants and a fiftli man, 
Ram Singh, said to be an absconder, were 
observed going about in a body armed 
with dangs. Fatbeh Din was at the fair, 
and on his way home was attacked by 
these men and beaten to death. Tiio 
murderers then set out for Gangran and 
on their way were heard to declare their 
intention of killing Kesar Singh. Tiioy 
encountered Kesar Singh near Gangran 
village and battered him all over the 
body injuring the brain and breaking 
eight ribs and an c*rm. They waited 
near their victim until his sons came up 
to attend bo him and then beat both of 
them. Saudagar Singh ran away after 
being struck twice on the head and arm. 
Bahadur Singh was less fortunate and 
was laid out senseless with an injury to 
his forehead which fractured the bona 
underneath. Kesar Singh died sliortly 
after being carried home. 

A preliminary objection is taken that 
the trial was vitiated by misjoinder of 
charges, and it has been contended with 
some vehemence that the appellants were 
prejudiced by the two murder charges 
being tried together. Such a trial, how 
ever, would have been perfectly regular 
under S. 234 (1), Code of Criminal Pro 
cedure, had the learned Sessions Judge 
struck out the third and least important 
charge, as ho might well have done in 
order to avoid all risk of his proceedings 
being set aside. It seems that no objec¬ 
tion bo the joinder of the three charges 
was taken at any time during the trial, 
bub since it has now been raised we have 
to see whether the attack on Bahadur 
Singh and Saudagar Singh was so con¬ 
nected with each pfchor as to form one 
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transaction '.vithin the meaning of 
S 3 . 235 (1) and 239 W), Code of Criminal 

Procedure. 

We are satisfied that they were. (The 
judgment then dealt with the evidence 
and concluded that the acts were closely 
connected by continuity of purpose and 
pr'•gressive action towards a single object 
and then showed that the alibi evi¬ 
dence of the two appellants was incre¬ 
dible.) In coming to this conclusion we 
have excluded the evidence which the 
learned Sessions Judge illegally permitted 
to be given by the Court witness, Head 
Constable Ghulam Nabi. This man was 
' produced to describe what the alibi 
i witnesses had said to him during the 
police investigation. Under S. 162, Code 
lof Criminal Procedure, as at present 
enacted, no statement made by a witness 
to a police officer in the course of an 
'investigation under Chapter 14 of the 
jCode, if not reduced to writing, can be 
used at the trial for any purpose whatso¬ 
ever. It cannot be used either to corro¬ 
borate or to contradict a witness, either 
for the benefit of the accused or against 
him. If such a statement has been 
reduced to writing, its use for any pur¬ 
pose whatsoever is also prohibited unless 
(a) it is the statement of a witness called 
for the prosecution ; (5) the Court has 
ordered the accused to be furnished with 
a copy ; and (c) the written rocord of the 
statement has been duly proved. It may 
then be used within the limits set forth 
in the proviso to S. 162. 

In the present trial it was illegal for 
the learned Sessions Judge to permit the 
Public Prosecutor to ask the defence 
witness Saadat Ali what he had said to 
the police officer, Ghulam Nabi. It was 
illegal to ask Ghulam Nabi any questions 
and to record his answers about anything 
said to him by the defence witnesses at 
Jhelum and Ohak Haidarabad. It was 
illegal to use those answers to contradict 
what the defence witnesses said in Court, 
It was illegal for the learned Sessions 
Judge to allow questions to be put to 
various prosecution witnesses both by the 
Public Prosecutor and by counsel for the 
defence about what they said to the 
police, without the procedure detailed in 
the proviso to S. 162 having been carried 
out. It was also illegal to allow the 
investigating oflicer, Sub-Inspector Abdul 
Haq, to give evidence that such and such 
persons during the investigation gave him 


the names of the five accused. The inter" 
pretation of S. 162 to be adopted by the 
Courts of this Province is that set out in 
Labh Singh v. Emperor (1) and Rakha v. 
Emperor (2), and should not be one 
deduced from the rulings of other High 
Courts quoted by the learned Sessions 
Judge. 

There is no suggestion that any of these 
irregularities has prejudiced the appel" 
lants and they were, as it transpires, 
quite immaterial, but we deem it neces¬ 
sary to point them out since we have 
observed their occurrence in other cases. 

The medical evidence of the manner in 
which the deceased were pounded to 
death stamps both murders as parti¬ 
cularly brutal in character. The guilt of 
each of the appellants has been esta¬ 
blished and we dismiss all three appeals. 

The sentences of death in the cases of 
Ujagar Singh, Budha and Dina are con¬ 
firmed. 

Appeal dismissed. 

“(Tj A. 1. R. 1925 

(2) A. I. R. 1925 Lah. 399. 
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LeRossignol, J. 

Gandoo —Accused—Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revision Petition No. 1762 
of 1925, Decided on 29th January 1926, 
from an order of the Dist. Mag., Amrit¬ 
sar, D/- 28th July 1925. 

Crlmift'Oi P.O., S, 109— Scope, 

An attempt to avoid a police patrol does not 
bring a person, resident and shopkeeper in a town, 
witliin the ambit of S. 109. 

Devi Dayal and Amar Nath Chopra — 
for Petitioner. 

Judgment. —Even on the facts found 
the petitioher should not have been 
ordered to find security under S. 109 
Criminal P. C. He is a resident and 
shopkeeper at Amritsar, and an attempt 
to avoid a police patrol does not bring a 
person within the ambit of S. 109 Criminal' 
P. C. 

I accept the petition and discharge 
the petitioner from his security. 

Petition accepted. 
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Shadi Lal, O. J., and Addison, J. 

Karman and others —Appellants. 

V. 

Empero }—Opposite Party. 

Criminal Appeal No. 89o of 1925, De¬ 
cided on 28th January 1926, from an 
order of the S. T., Jhelum, DA 1st Sep¬ 
tember 1925. 

CrlnUnal P. C , S. 154— First Information 
report rnade by one, not eyewitness^ on third Juind 
information—lieport not professing to contain 
blames of ail culprits—Omission of some names 
in report does not discredit eye-witnesses. 

Where the first informatioa report was made 
by one not an eyewitness of the affair, and he 
based his report upon third-hand information, 
and the report itself did not profess to mention 
the names of all the culprits, and did not 
definitely state even the number of the persons 
who came to the house of the deceased, the 
omissiou of the names of some persons cannot 
be regarded as an adequate ground for distrus¬ 
ting an eyewitness’s deposition to the contrary. 

[P. 369, C. 2] 

Mithammad Rafi and Khiirshid Zaman 
for Mian Muhammad Shafi —for Appel¬ 
lants. 

Des Raj Sawhney —for the Crown. 

Judgment. —On the morning of the 
26kh March 1925, the house of Sultan 
Muhammad, a Jat of the village Jhakkar 
in the Gujrat district, was raided by a 
large number of persons who were armed 
with hatchets and dangs. They sub¬ 
jected Sultan Muhammad to a brutal 
assault and indiotel upon him numerous 
injuries, to which the victim succumbed 
instantaneously. The offenders also in¬ 
flicted mortal wounds upon Sultan Mu¬ 
hammad’s sister’s son Haidai who died 
shortly afterwards; and caused simple 
injuries to Sultan Muhammad’s brother, 
Hussain Muhammad, and his servants, 
Nizam Din and Bagb Ali. Tbe Sessions 
Judge of Jhelum has convicted 15 per¬ 
sons under S. 302 -read with S, 149, 
Indian Penal Code, of participation in 
the transaction, and has sentenced two 
of them, namely, Karman and Jalal to 
suffor the penalty of death, and the re¬ 
maining 13 convicts to transportation for 
life. 

There is abundant evidence on the 
record that there was bitter enmity 
between the deceased Sultan Muhammad 
on the one side, and Karman and Jalal 
and their faction on tbe other, over a 
plot of land which had been gifted to 
iSuUcvn Muhammad by his maternal aunt. 
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Mt. Begam Bibi, It appears that the 
dispute with respect to the land pro¬ 
duced a crop of litigation, both criminal 
and civil, and that the aid of the 
Criminal Courts was repeatedly invoked 
by Sultan Muhammad ; and this action 
on his part created bad blood l)etween 
him and the members of Karman’s fac¬ 
tion. There can, therefore, l)e no doubt 
that the latter had an adequate niotive 
for taking part in the transaction in 
question. 

The story for the prosecution is de¬ 
scribed in extenso in the judgment of the 
learned Sessions Judge, and it is unneces¬ 
sary to recapitulate it. There can be no 
doul)t whatsoever that a concerted attack 
was made upon Sultan Muhammad on 
the morning of the 2Gtli March, and that 
the other persons were beaten because 
they were his relatives or adherents. 
Now. the three injured persons, Hussain 
Muhammad, Nizam Din and Bagli Ali, 
and several other inmates of the iiouse 
and ‘neighbours have desposed to the 
version for the prosecution, and de¬ 
scribed the part played by each convict. 
We find that there are at least half a 
dozen witnesses who testify to the 
participation of each of the prisoners in 
the transaction, and we see no reason 
for dissenting from the conclusion of 
the learned Sessions Judge that the 
witnesses are telling the truth. 

The learned counsel for the appellants 
invites our attention to the first infor¬ 
mation report, and contends that that 
document does not mention tiio names 
of four prisoners Ham Din, Muhammad 
Din, Ahmad Khan and Buba, and that 
these persons have been falsely impli¬ 
cated by the witnesses. It must be 
remembered that the report was made, 
by one Allah Ditba who was admittedly 
nob an eyewitness of the affair, and that 
he based his report upon third-hand 
information. Moreover the report itself 
does nob profess to mention the names 
of all the culprits.'and does not definitely 
state even the number of persons who 
came to the house of Sultan Muhammad 
on that morning. In these circum¬ 
stances, the omission of the names of 
these four persons cannot be regarded 
as an adequate ground for distrusting the 
eyewitnesses. Nor are we prepared bo 
accept the contention that these pri¬ 
soners had no motive for killing Sultan 
Muhammad. 
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As the learned Sessions Judge rightly 
points out, not only Ham Din bub also 
Wali Dad, the father of Ham Din and 
Muhammad Din, had figured as accused 
in two criminal cases brought by 
Sultan Muhammad, and Buta is related 
to Karman, the leader of the rival 
faction, and Ahmad Khan is related to 
one Jalal who was also implicated in at 
least one criminal case instituted by 
Sultan Muhammad. Moreover, three of 
these persons, namely, Muhammad Din, 
Buta and Ahmad Khan, took away a 
horse belonging to Sultan Muhammad, 
and this incident is deposed to by a large 

number of witnesses. 

We have carefully scrutinized the 
entire evidence for the iirosecution, and 
we concur in the conclusion of the 
learned Sessions Judge that the guilt of 
all the appellants has been satisfactorily 
established. They have invoked the 
usual plea of alibi, but bhe oral evidonoo 
produced by them is unreliable and has 
been rightly rejected by the trial Court. 

We accordingly uphold the conviction 
of the appellants and. considering that 
Karman and Jalal were the leaders of 
the faction, we are of the opinion that 
they fully deserve the punishment of 
death awarded by the Sessions Judge. 
Confirming, therefore, the sentences of 
death we dismiss the appeal. 

Appeal dismissed. 
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Hoop Narain and another Creditor® 
•Petitioners. 


V. 


Messrs. King King & C’o.—Defendants 
—Respondents. 

Civil Revision Ko. 17-1 of 1925, Deci¬ 
ded on 2nd February 1926. from an order 
of the Disb. J., Delhi, D/- i2th November 

1924. 

Provincial Insolvency Act (5 of 1920), 6’s. 43 
am/37 —Insolvent jailing apply for discharge 

_ Court miist annul adjudicatlon. but to protect 

orediic&s. order vesting of his property In some 
third person tinder S. 37, he passed. 

Where the insolvent fails to apply for an 
order of ditoharge, the Insolvency Court has no 
ofition,butr.tqi .annul his adjudication. Butin 
order to protect the creditors, under S. 37, the 
proper order of the Court should be that the 


property of the debtor shall vest in a^p^son 
appointed by the Court. fP. 370, C. 2] 

Sardha Ra m —for Petitioners. 

Moti Sagar —for Respondents. 
Judgment .—On© Din Dial was ad' 
judicated insolvent and a date was 
for him to apply for his discharge. He 
failed to present an application for his 
discharge on the date fixed. Tlie view 
of the Courts below appears to be that 
this was due to the fact that the insol 
vent had been held to be guilty of 
fraudulent preference in respect of some 
creditors. Such transactions were can¬ 
celled and the amounts paid to the 
creditors were refunded to the Official 
Receiver. The insolvent, therefore, took 
advantage of S. 43 which makes it in¬ 
cumbent on the Insolvency Court to 
annul his adjudication. The insolvent 
thought that this would enable him bo 
receive the assets in the hands of the 
Official Receiver and to hand them over 
to those creditors to whom he had given 
fraudulent preference before. On an 
application made by some of the creditors 
the adjudication order was annulled on 
the I2bh June 1924. This order was 
cancelled by the District Judge on ap¬ 
peal by other creditors who represented 
that the annulment of the adjudication 
would cause them serious loss in the 

manner already mentioned. 

This is a Petition by some of the credi¬ 
tors who claim that the order -of annul¬ 
ment should be restored as the provisions 
of S. 43 are mandatory and the insol¬ 
vency Court had no alternative but to 
annul the adjudication on the insol¬ 
vent’s failure to apply for an order of 
discharge within the period specified by 
the Court. Messrs. King King & Go., who 
are represented by Mr. Moti Sagar before 
me, claim to be the biggest creditors and 
they oppose this petition. Both parties 
are agreed that their object is to prevent 
the insolvent from getting poisession of 
the assets which were originally in the 
hands of the Official Receiver. It appears 
to me that the order of the learned. 
District Judge cannot be sustained. The 
insolvent having failed to apply for an 
order of discharge the insolvency Court 
had no option but to annul his adjudi¬ 
cation. Bub in order to protect the cre¬ 
ditors under S. 37 of the Provincial Insol 
vency Act the proper order of the Court 
in this case should have been that the 
property of the debtor shall vest in a| 
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person appointed by the Court. This 
would have obviated the necessity of any 
further proceedings before the District 
Judge. I accept this revision, set aside 
the order of the District Judge and res¬ 
tore that of the Insolvency Court an¬ 
nulling the adjudication of the Insol¬ 
vent Din Dial, and add a fur¬ 
ther direction that the property of 
the insolvent shall vest in Lala Bashe- 
shar Nath Goela under the provisions 
of S. 37 of the Provincial Insolvency 
Act. The parties will bear their own 
costs. 

Order set aside, 
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Broadway, J. 

Firm Jamita MahSaiU Ram —Defen¬ 
dants —Appellants. 

V, 

Ookal Chand —Plaintiff—Respondent. 

Second Appeal No. 1844 of 1925, De¬ 
cided on 28th January 1926, from an 
order of the Dist. J., Rawalpindi, D/- 26th 
May 1925. 

Transfer of Property Act, S. 10‘< (c) — Lessee's 
possession disturbed for a short time—He getting 
In possession before expiry of lease must sur¬ 
render it to his lessor. 

Where the lessee’s possession is disturbed for a 
few days and he gets back into possession before 
the term of the lease comes to an end, it is his 
duty at the termination of the lease pe.aceably to 
surrender the premises leased to him. [P. 372, C. 1] 

M. S. Bhagat —for Appellants. 

llarfjopal —for Respondent. 

Judgment. —This second appeal has 
arisen in the following circumstances ; 
One Gokal Chand leased a certain liouse 
at Kohala bo the firm of Jamita Mai- 
Sant Ram for a a period of one year 
commencing on the 25bh July 1923 and 
terminating on the 24bh July 1924 at an 
annual rental of Rs. 150. The premises 
Ileased were destroyed by fire and it ap- 
■pears that within a few days Mir Zaman 
and others claiming to be the owners of 
*fche site entered into possession of the 
same and erected thereon what appear 
to have been certain ephemeral struc¬ 
tures. Gokal Chand took action under 
S. 145, Criminal P. C., and was referred 
to the civil Courts for further relief. 
It appears, however, that the origin il 
4».ex)ants wox& permitted by order of the 


Magistrate to retain possession of the 
site and to erect buildings thereon. This 
order was passed on the I7bh June ,1924. 

For reasons known to themselves the 
defendant-firm on the 18tii June 1924, 
entered into an agreement with Mir 
Zaman and others apparently recogniz¬ 
ing them as the owners of the site and 
agreeing to pay them a sum of Rs. 15 
per annum as ground rent for the site 
on which they, the defendant-firm, were 
erecting their new building. Subse- 
(luently on the 26bh August 1924, that 
is to say, after the term of the lease 
had terminated, Gokal Chand issued a 
notice to the defendant-firm calling 
upon them to vacate their premises or 
in default to pay a certain sum of money 
as rent. As this notice was nob com¬ 
plied with Gokal Chand instituted a 
suit for ejectment from the shop and 
for the recovery of Rs. 155 against the 
said firm of Jamita Mal-Sant Rim. 

Various pleas were raised and issues 
were settled the first which was whether 
the relation of landlord and tenant 
ceased after the shop was burnt. Tlie 
trial Court held that the relationship 
of landlord and tenant had come bo an 
end on the 15bh May 1924 and dismissed 
the plaintiff”s suit with costs. On 
appeal by the plaintiff' to the District 
Judge it was held that the relationship 
of landlord and tenant had not oeased 
and that, therefore, the suit could pro¬ 
ceed and the cause was remanded ac¬ 
cordingly. Against this order of remand 
the defendant-firm have come up to this 
Court in second appeal tlu*ougli 
Mr. Bhagat, while Mr. Hargopal has 
addressed mo on behalf of the plaintiff- 
respondent. 

It has been urged on behalf of the 
appellant that having regard to the pro¬ 
visions of S. 108 (h) (e), the tenancy had 
come to an end when the premises were 
destroyed and that, therefore, S. 65 of 
the Contract Act came into operation 
and the lease became void. It was 
further contended that inasmuch as Mir 
Zaman and his companions had claimed 
to be paramount owners of the site and 
had entered into possession thereof, 
that fact also terminated the lease. 
Finally it was urged that if any notice 
was necessary bo terminate the lease, 
the fact that the appellant-firm had 
attorned to Mir Zaman and his com¬ 
panions was sufficient to convey to the 
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plaintiff, the determination of the de¬ 
fendant-firm to regard the lease as ended. 
Now, the lower appellate Court has 
come to a definite finding that Mir 
Zaman, etc., have not been shown to 
have been the paramount owners. That 
is a finding of fact which it is impossible 
for me to examine and in those circum¬ 
stances, it appears to me that this point 
must be decided against the appellant. 

Mr. Bhagat relied on Kuiihaijen Haji 
V. Mayan {l),Tayawa v. Gnrshidappa (2) 
and Dharam Narain v. Lahh Singh (3). 
On the other side Mr. Hargopal cited 
Dhuramscy Soonderdas v. Ahmedbhai 
Huhihbhoy {\)t Nowrang Singh v. Janar- 
dan Kishorilal Singh (5) and Srinivasa 
Aiyangar v. Idangasami Aiyangar (6). 
Now with the principles enunciated in 
these authorities I have no quarrel. 
What has been therein laid down is very 
aptly put by Mr. Justice Mukerji in 
Nowrang Singh v. Janardan Kishorilal 
Singh (5) where it was held that upon 
a true construction of S. lOS (c) of the 
Transfer of Property Act, an unautho¬ 
rized act of a co-lessee would not ab¬ 
solve the other lessee from the liability 
of paying rent in accordance with the 
lease and further, that the covenant 
implied in the Transfer of Proporty Act 
protected the lessee against all distur¬ 
bance by the lessor whether lawful or 
not save under a right of re-entry, but 
as against other persons it protects the 
lessee only against lawful disturbance. 

In the present case, it has not been 
found that there was any lawful disturb¬ 
ance. It has further been found that 
although the lessee’s possession was dis¬ 
turbed for a few days he goc back into 
possession before the term of the lease 
came to an end. It was the duty of the 
lessee at the termination of the lease 
peaceably to surrender the premises leased 
to him. Instead of doing so he entered 
into an agreement with persons, who 
must (or for the purpose of this case 
at present) be regarded as trespassers, 
and have been holding over since the 
termination of the lease. 

So far as the question of the exercise 
of the option to terminate the lease is 
concerned, it has b een found b y the 

(1) "[i894] 17 Mad. 98=4 M. L. J. 21. 

(2) [1901] 25 Bom. 269=2 Bom. Li. R. 1U70. 

, (3) [1921J 60 I. C. 477. 

(4) [18^3 23 Bom. 16. 

‘ (5) A.'l. R. 1923 Cal. 41. 

« <6> l li. 858=25 I. C. 812. 
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learned District Judge, that this option 
was never exercised, a finding which I 
regard as one of fact. In theso oircum*' 
stances I hold that this appea) must fail 
and I dismiss it with costs accordingly. 

Appeal dismissed. 
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Shadi Lal, G. J.. and LeRossignol, J. 

Maula BnJchsh — Defendant—Appel¬ 
lant. 

V. 

Hafiz‘nd~JDin and erii—Plaintiffs — 

Respondents 

Letters Patent Appeal No. 248 of 
1921, Decided on 15th Marcli 1926, 
against the decree of Abdul Raoof, J., 
D/- 10th November 1924, in Civil Appeal 
No. 2220 of 1923. 

Maltomedan Law—Gift to mosque is valid and 
deed of gift is -not admissible without registration 
under Registration Act, S. 17 (1) (d) nor oral 
evidence Js admissible under Evidence Act, S. 92. 

A mosq-ue is recogaizad as a juristic person 
aud a valid gift of immovable property can be 
made in favour of a mosque. So a deed of such 
a gift cannot be received in evidence if unregis¬ 
tered nor can the terms of the instrument be 
proved bv oral evidence : 59 P, R. 1914, Foil. 

[P. 373. C. 1] 

Shamair Chand —for Appellant. 

Muhammad Monir —for Respondents. 

Shadi Lai, C. J . —The plaintiff seeks 
to recover the land in dispute from the 
defendant Maula Bakhsh on the strength 
of a deed, executed by a certain person in 
favour of a mosque, and the question 
debated before us is whether the docu¬ 
ment required compulsory registration. 
Now the document purports to be a 
deed of gift and the executants describe 
themselves as donors. The property 
transferred is described as arazi 
mauhuba and the document itself is 
called bibah-nama. In view of the clear 
and unequivocal terms of the deed we 
have no hesitation in holding that it is| 
a transfer of immovable property madei 
without consideration. It is beyond 
dispute that under Cl. (a) of S. 17 (1) 
of the Indian Registration Act every 
instrument of gift of immveable pro¬ 
perty requires compulsory registration 
irrespective of the value of the property 
conveyed by the instrument. 

The learned vakil for the plaintiff 
however, invites our attention to the 
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definition of the word ** gift ” as con¬ 
tained in S. 122 of the Trani^fer of Pro¬ 
perty Act ; and contends that a transfer 
cannot be called a gift unless it is made 
by one person to another parson, and 
tiiat the mosque cannot be deemed to 
be a person within the meaning of the 
section. The answer to this contention 
is furnished by the judgment of the 
Division Bench in Jindu Ram v. Hussain 
Bakhsk (l) where Mr. Justice Shah Din, 
after reciting the relevant passages from 
Abdur Rahman’s Muhammadan Juris¬ 
prudence and Tyabji’s Muhammadan 
Daw, expressed the opinion that a 
mosque is recognised by the Muham¬ 
madan ‘jurist as a juristic person, and 
that a valid gift can be made in favour 
of a mosque. 

In view of the exposition of the law 
contained in Jindu Ram v. Hussain 
Rakhsh (l) we must hold that the docu¬ 
ment is a deed of gift and that it cannot 
be received in evidence for want of 
registration, nor can the terms of the 
instrument be proved by oral evidence. 
We accordingly allow the appeal and 
dismiss the suit with costs throughout. 

Appeal allowed. 

(V) 59 P. RM‘ji4=52 P. "W. R. 1914= 

24 I. C. 100=147 P. Ti. R. 1914. 
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DeRossignol and Martineau. JJ. 

Punjab National Bank, Limited —Peti¬ 
tioner. 

V. 

Emperoi —Opposite Party. 

Civil Miscellaneous No. 195 of 1924, 
Decided on 20th January 1926. 

(a) Indome-lax Act (11 of 1922 ), S. lO-Oepre- 
elation. In high class Government securities pur¬ 
chased by assessee bank not for trading, does no, 
come under S. 10 or any other provision oj 
the Act. 

Where the assessee bank purchased high class 
Government securities, not for the purpose of 
trading in them but for the purpose of retaining 
them permanently for use in an emergency and 
claimed depreciation in their value : 

Held : that the securities are permanent in¬ 
vestments retained by the bank as capital in its 
own pDSse 8 .sion and that they represent a non¬ 
recurrent expenditure of an extraordinary na¬ 
ture not made to earn profit in any particular 
year out to ensure for the future benefit of the 
business for several years to come and that the 
deduction claimed does not fall under S. 10 


uor is it admissible under any other p:cvision 
of the Act. LP 374, Cl.] 

(6) Incomt-lar .Icf (11 of 19-2'2) — “ Fixed 
c.apltar’ defined. 

' Fixad capital’ is capital Nvhich has been ex¬ 
pended not merely for the production of profits 
in any given year but for the production of pro¬ 
fits over an indefinite number of years.fP 374, C *2] 

Tek Chand and Hargopal — for Peti¬ 
tioner. 

Carden Noad —for Respondent. 

Le Rossignol, J. —This is a reference 
hy the Income-tax Commissioner of the 
Punjab under S. 66 of the Income-tax 
Act of 1922. The assesses is the Punja)> 
National Bank, Limited, a company in¬ 
corporated under the Companies Act, 
which of course, keeps its accounts on 
the mercantile accountancy system. In 
calculating its profits for the calendar 
year 1921, on which profits it was as¬ 
sessable to income-tax for the year 1922- 
23, the company claimed a deduction of 
some 3 lacs in respect of its holding of 
high class Government securities which 
it asserted had suffered that degree of 
capital depreciation during the year. Its 
claim was disallowed on the ground that 
this was a capital depreciation and not 
an expenditure incurred solely for the 
purpose of earning profits. 

.\fber a careful consideration of the 
Act and the case law on the subject, we 
are of opinion that the decision of the 
learned Commissioner that this sum is 
not deductible in calculating the asses¬ 
sable income of the company is correct. 
The scheme of the Income-tax Act is that 
profits only shall be liable to income-tax 
and profits are no doubt commercial pro¬ 
fits, i. e., the net income arrived at by 
deducting gross expenditure from gross 
profits. At the same time it is not every 
kind of expenditure which is deductible. 
Admittedly no capital expenditure is 
deductible. But in this connexion it is 
very necessary to retain the difference 
between fixed capital and floating capi¬ 
tal, which latter may also be conveni¬ 
ently called stock-in-trade. It is con¬ 
ceded on behalf of the Crown that in¬ 
come-tax profits cannot be correctly cal¬ 
culated unless depreciation in stock-in- 
trade is allowed, at any rate in all oases 
where the system of accounting is nob 
on a cash basis. S. 10 of the Act, in 
sub'S. (2), Cls. (/) to (via), provides 
for certain ■ specific allowances. Clause 
(i.r) of the sub-section is an omnibus pro- 
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vision which permits the deduccion of 
any expenditure (not being in the nature o! 
capital expenditure) incurred solely for the pur- 
poss? of earning such profits or gains 

and the question for decision is whether 
the depreciation in question can be al¬ 
lowed under this clause. 

For the petitioner it is contended that 
the money employed by the company in 
purchasing these high class securities is 
money lent to Government and cannot be 
distinguished from the money employed 
by the hank and lent by it to its other 
customers. For the Grown it is replied 
that the depreciation claimed is not an 
expenditure, that the purchase of the 
securities in question was made long 
before the year 1921 and that the ex¬ 
penditure was not made solely for the 
j)nrpo3e of earning profits and gains. 

Now, it cannot be denied that the bank 
purchased these securities not for the 
purpose of trading in them but for the 
purpose of retaining them permanently 
for use in an emergency. It is the 
practice of all properly managed banks 
to invest a portion of their capital in 
high class securities in order to have a 
readily available supply of cash in a 
crisis. It would not pay a bank to 
employ all or the bulk of its capital in 
such an investment. Those securities 
were not held by the bank as floating 
capital ; they were not held by the bank 
with the object of being dealt in day by 
day in the ordinary course of business. 
They were held as an emergency reserve 
and were regarded as the equivalent of 
ready cash with this considerable advan¬ 
tage over realy cash that they brought 
in a small but secured amount of 
interest. 

The ordinary daily business of the 
hank, the business in which it employs 
its floating capital, is the purchase and 
sale of commercial bills and the advance 
of loans ferj its customers. That the bank 
itself did not consider these securities 
a part of its floating capital but rather 
regarded them as a permanent invest¬ 
ment is clear from its own balance sheet 
where it exhibits these securities under 
the special head “ investment.” If in¬ 
stead of placing this capital in these 
securities it had been possible for the 
bank to sink this money in some other 
form of property the case would have 
been clearer. Let us suppose that it would 
be just as easy and sure to raise money on 


V. Empkror (Le Rossignol, J.) 

oil paintings as on these securities and 
the bank by way of holding an imme- 
diately available reserve had purchased 
oil paintings by Rembrandt or Reynolds 
and had subsequently discovei’ed that one 
of its most expensive pictures was a 
forgery and was worth not l/lOth of the 
price paid for it, that no doubt would 
cause a loss of capital but it would be a 
loss of fixed capital not of that ijortion 
of the capital which was used as work¬ 
ing capital. 1 

Another definition of ‘ fixed capital’ is. 
capital which has been expended not 
merely for the production of profits in 
any given year but for the production of 
profits over an indefinite number of years. 
Judged by' this test also the investment 
in these securities represents fixed and 
not fluctuating or working capital. Again 
the alleged depreciation can hardly be 
called an expenditure. It is only a 
potential or temporary loss which, though 
it may affect the policy of the directors 
in declaring a dividend for the years may 
in the succeeding year be converted into 
an appreciation. There has been no ac¬ 
tual expenditure in respect of that depre¬ 
ciation in the year 1921. 

To take another illustration : If the 
banking company has sunk considerable 
capital in the construction of a head 
office and that building is burnt down 
and the company has neglected to insure 
that building, that depreciation in the 
company’s assets would admittedly not 
he deductible from the profits accruing 
to the company. For the foregoing rea¬ 
sons we hold that the securities with 
which this claim is concerned are per¬ 
manent investments retained by the bank, 
as capital in its own possession. They 
represent a non-recurrent expe/iditure ofj 
an extraordinary nature not made toj 
earn profit in any particular year but 
to ensure for the future benefit of the 
business for several years to come. 

Our answer, therefore, to the refer¬ 
ence is that the securities in question 
are not a part of the stock-in-trade of 
the bank but part of its fixed capital 
and, therefore, the deduction claimed 
does not fall under S. 10 of the Income- 
tax Act, Finally, if the deduction is mot 
justifiable under S. 10 we are unable to 
find that it is admissible under any other 
provision of the Act, The petitioner 
must pay the costs of the Grown. 

Reference answered. 
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Buoadway, J. 

Empero) —Petitioner. 

V, 

Sain Das —Convict—Respondent. 

Criminal Revision No. 99 of 1926, 
Decided on 156h March 1926, reported 
bv the S. J., Gurdaspur, on 11th January 
1926. 

(rt) Penal C^de, S. 377— Evidence of charge 
under S. 377 muUbc very convincing. 

A charge uuder S. 377 is one very easy to 
bring and very difficult to refute. Therefore, 
the evidence in support of such a charge has to 
be very convincing. [P 375, C 2] 

(i*) Criminal trial—Quill of a.-cused is to be 
established by prosecution. 

The guilt of a person accused of a crime has 
to be established by the evidence for the pro¬ 
secution. [P 876, C 1] 

Fahir Chand —for Respondent. 

Judgment.“Sain Das, son of Ishar 
Das, a Khatri of Pathankot, was con¬ 
victed of having attempted to commit 
sodomy on a boy named Muhammad 
Ishaq of the same place. The boy is 
said to be of 12 years of age and Sain 
Das is about 19. Under S. 377"511 of 
the Indian Penal Code he was sentenced 
to six months’ simple imprisonment. 
He appealed to the Sessions Court and 
the learned Sessions Judge, after making 
a remand for certain enquiries to be 
made, maintained the conviction and 
sentence. At the same time he reported 
the case to this Court under S. 438 of the 
Criminal Procedure Code, recommending 
that the sentence of imprisonment should 
be altered from six months’ simple im" 
prisonment to three months’ rigorous 
imprisonment. 

It appears that Sain Das has been in 
jail now for almost three months. As 
notice was issued to Sain Das under 
S. 439 (2) of the Criminal Procedure 
Code to show cause why the sentence 
should not be altered as above stated, 
sub-Cl. (6) of that section becomes ap¬ 
plicable and he was, therefore, entitled 
tp’show cause against his conviction. 

Mr. Fakir Chand on his behalf has 
urged th^t the evidence on the record is 
such as did not -warraT^t the conclusion 
arrived at by the Courts below. The 
evidence against Sain Das consists of the 
statements of the boy Muhammad Ishaq, 
Ismail (P. W. 3). Chiragh (P. W. i) 
and Ohuhar (P. W. 5). As the offence 
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of sodomy was not completed it is quite 
unnecessary to discuss the medical evi¬ 
dence. Suffice it to say that that evi¬ 
dence shows that there were no marks 
of injury either on the boy or on Sain 
Das. 

Now, the story for the jn’osecution is 
that shortly after the 8 a. m. train had 
left Muhammad Ishaq went on to the 
railway line to collect coal and that he 
was there seized by Sain Das who picked 
him up and threw him into an empty 
truck about 6-1/2 feet from the ground, 
the doors of the truck which was an open 
one, being closed at the time. Having 
thrown Muhammad Ishaq into the truck 
Sain Das himself got into it and there 
in broad daylight forcibly attempted to 
commit sodomy. Attracted by the cries 
of this hoy Chuhar (P. W. o) asked Chi¬ 
ragh and Ismail to see wliat was going 
on. Chuhar himself did nob go to the 
truck. Ismail (P. W. 3) and Chiragh 
(P. W. 4) went to the truck and accord¬ 
ing to Ismail, saw the boy lying naked 
with his head down and the accused 
standing by his side folding bis dhoti. 
The boy was weeping and saying that 
Sain Das was committing an unnatural 
offence. Chiragh (P. W. 4) sayS; tbat 
at the instance of Chuhar he and Ismail 
both got into the truck and found Mu¬ 
hammad Ishaq lying there naked and 
Sain Das actually committing an un¬ 
natural offence. The boy was weeping. 

A charge of this nature is one very 
difficult to refute. Therefore, to my 
mind the evidence in support of such a 
charge has to be very convincing. Is¬ 
mail is a man of 25 and Chiragh is 30 
years of age. Although, according to 
them, they found Sain Das committing 
this disgusting offence nevertheless they 
never said anything to him. It has been 
urged that the whole story is improba¬ 
ble and that it is improbable that in 
broad daylight at a time when people 
were found to be about, Sain Das would 
have forcibly seized the boy, thrown him 
into a wagon and there forcibly at¬ 
tempted to commit this unnatural offence. 

After a careful consideration I am 
forced to the conclusion that the 
story is an- improbable one. It has 
to be borne in mind that the case 
for the prosecution is that the boy was 
not a willing participator in this offence. 
Therefore Sain Das’s action was noth¬ 
ing less than rape, and 1 find it a little 
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hard to believe that a shopkeeper such 
as Sain Das would have seized a boy such 
as Muhammad Ishaq in a public place 
and attempted to commit such an offence 
in the manner alleged. It may be that 
the view taken of the defence evidence 
by the Courts below is correct and that 
it is a fabrication. Nevertheless the guilt 
of a person accused of a crime has to be 
established by the evidence for the pro¬ 
secution and the evidence for the prose¬ 
cution in this case is not to my 
mind convincing. 

In tliese circumstances I am con¬ 
strained to set aside the conviction and 
sentence and direct that Sain Das be 
released forthwith. 

Conviction set aside. 
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Full Bench 

Shadi IjAD, C. J., Broadway, 
Harrison, Fforde and 
Oampbeld, JJ, 

Jaswant Rayn and others — Plaintiffs 
Appellants. 

V. 

Moti Ra7Ji and others — Defendants 
Respondents. 

First Appeal No, 669 of 1921, Decided 
on 24th June 1926, from the decree of the 
Sub-J.. Ist Cl., Muzaffargarh, D^- 13th 
December 1920. 

fa) Suits Valmtion Act, S. H —\ aluation 
depends on valut of suhjecMnatter. 

Tlie ordinary rule governing the value of a suit 
for purposes of jurisdiction is that the valuation 
of a suit depends upon the value of the subject* 
matter thereof. [P. 377, C. 1) 

(b) Jiirt'idictlon—Decree beyond pecuniary 

jurisdiction canno‘be p^%sed. 

A Court cannot grant a decree for possession 
of immovable property on payment of a sum of 
monev which exceeds the pacuniary limit of its 
jurisdiction : 16 P. P. 1908 (F. B.) and 19 P, B. 
1908 (F. B.), Foil. [P- 377, C. 2] 

fc) Suits Valuation Act, S. 8— Redemption 
suit - Mortgagee's charge determines value for 
jurisdiction—Court Fees .Icf, S. 7 (la:) : 63 P. R. 

1891 a-jd 1U6 P. R. 1895 (F, B.), overruled. 

In a -uit for the redemption of immovable 
property the value for purposes of jurisdiction is 
the amount louod by the Court to be the value 
of the mortgagee’s charge on the property and 
not the amount alleged by the plaintiff to be due 
to the mortgagee : 63 P. R. 1891 ; 106 P. R. 1895 


(F. B.) overruled ; 31 All. 44 and 39 Mad. 447, 
Diss. and 44 P. R. 1888, Expl. [P. 378, C. 2J 

Tile Clxand and Hargopal —for Appel¬ 
lants. 

Karam Chand and Sai’dha Ram —for 
Respondents. 

Opinion. 

Shadi L^l, C. J .—This reference to 
the Full Bench arises out of a suit for 
the redemption of a mortgage, and the 
question of law upon which we are in¬ 
vited to pronounce our opinion is 
whether the value of such a suit for the 
purpose of jurisdiction is the sum found 
by the Court to be the amount of the 
mortgagee’s charge on the property or the 
amount alleged by the plaintiff to be due 
to the mortgagee. The plaintiff sought 
to redeem the mortgaged property on 
payment of Rs. 790 or such sum as may 
be found to be due to the mortgagee ; but 
the defendant pleaded that the mortgage 
debt amounted to more than Bs. 20,000. 
The Subordinate Judge of the First Class, 
who adjudicated upon the dispute bet¬ 
ween the parties, passed a decree for 
redemption on payment of a sum exceed¬ 
ing Rs. 5,000 and against that decree the 
plaintiff has preferred an appeal to this 
Court. The point for determination is 
whether the appeal lay to the District 
Judge or to the High Court. 

Now, S. 39, sub-See. (1) of the 
Punjab Courts Act, VI of 1918, provides 
that an appeal from a decree or order of 
a Subordinate Judge shall lie to the 
District Julge where the value of the 
original suit, in which the decree or 
order was made, did not exceed Rs. 5,000 
and to the High Court in any other case. 
What was the value of the suit in which 
the decree in question was passed ? For 
this purpose we must turn to the Suits 
Valuation Act, VII of 1887, and see 
whether that statute la^’^s down any rule 
for determining the value of a suit for 
redemption. It will be observed that 
paragraph 9 of S. 7 of the Court Fees 
Act, VII of 1870, furnishes a simple rule 
for ascertaining the amount of the Court- 
fee payable on a suit against a mortgagee 
for the recovery of the property mort¬ 
gaged, namsly, that the Court-fee must 
be computed according to the principal 
sum expressed to be secured by the in¬ 
strument of mortgage. There is, however, 
nothing in the Suits Valuation Act or in 
the rules framed thereunder which 
governs the value of such a suit for juris- 
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dictional purposes. Section 8 of the 
aforesaid Act no doubt makes the value 
of certain suits for purposes of jurisdic¬ 
tion identical with their value for the 
computation of Court-fees, but it express¬ 
ly excludes from its operation suits 
mentioned in paragraph 9 of S. 7 of the 
Court Fees Act, and, as stated above, 
redemption suits are referred to in that 
paragraph. Nor does S. 9 of the Suits 
Valuation Act help us in the matter. 
That section empowers the High Court 
to frame rules for determining the value 
of certain suits, but no such rule has 
been framed for regulating the value of a 
redemption suit. 

It is clear tliat a suit of the character 
dealt with by this reference does not 
come within the ambit of any legislative 
lenactment or statutory rule, and we must 
jhave recourse to general principles in 
Order to determine the question. Now, 
the ordinary rule governing the value of 
a suit for purposes of jurisdiction is that 
the valuation of a suit depends upon the 
value of the subject-matter thereof. What 
then is the subject-matter of a redemp¬ 
tion suit ? It is not the immovable 
property mortgaged by the debtor to his 
creditor, for the property admittedly 
belongs to the mortgagor, and the dispute 
between the parties relates not to the 
ownership of the property, but to the 
amount which the mortgagor should, 
before recovering the property, pay to the 
mortgagee. In other words, the subject- 
matter in controversy is the mortgagees 
interest in the property because the 
object of the suit is to extinguish that 
interest. The value of the mortgagees 
interest is measured by the amount of 
the charge on the property and no- by 
the market value of the property itself. 

How is the charge on the property to 
be ascertained when there is a conmct 
between the parties? Now. in the first 
instance, the plaintiff states in his plaint 
the amount which, according to him. is 
due on the foot of the mortgage, and he 
being the dominue litis has the 
of fixing the value of the suit. But this 
valuation can be regarded as only » t®n- 
tative valuation and is always subject to 

the decision of the Court. It is beyond 

dispute that the amount 
denends not upon the tpse dtxU of the 
plaintiff, but upon the adjudication made 
by the Court. There is, however, a 
di^vergenoe of judicial opinion as to 


whether the jurisdiction of the Court as 
fixed by the plaintiff’s valuation in his 
plaint is ousted, if the amount as¬ 
certained by the Court exceeds the pecu¬ 
niary limit of its jurisdiction. The High 
Courts of Calcutta and Bom\>ay have 
answered the question in the affirmative, 
but the contrary view has been adopted 
by the Madras and Allahabad High 
Courts. A Full Bench of the Punjal) 
Chief Court in Muhammad Khan v. 
Ash ale Muhammad Khan (1) following 
apparently the judgment in Hazara 
Singh v. Lai Singh (2) have affirmed the 
proposition that jurisdiction in a suit for 
redemption is to be determined with 
reference to the claim made by the 
plaintiff, and not to the decision upon 
that claim ; but I am unable to endorse 
the view that the assertion of the plain¬ 
tiff should continue to be the basis of 
jurisdiction even if it is found to be in¬ 
correct. As observed by Plowden, J., in 
Mt. Rajo V. Dasu (3) the amount alleged 
by the plaintiff to be due to the^ mort¬ 
gagee must be taken prima facie the 
value of the suit, but the learned Judge 
takes care to point out that the Court 
taking cognizance of the suit on the 
strength of that allegation cannot pass a 
decree if the amount found to be actually 
due goes beyond the limit of its pecu¬ 
niary jurisdiction. In this province it 
has been repeatedly held that a Court 
cannot grant a decree for possession of 
immovable property on pajment of a 
sum of money which exceeds the pecu¬ 
niary limit of its jurisdiction, vide 
inter alia, Muhammad Afzal Khan v. 
Hand Lai (4) and Abdur Rahman v. 
Gharag Din (5) and there is no cogent 
reason for departing from this rule which 
has been followed for many years. 

If the amount found to be due to the 
mortgagee exceeds the pecuniary limit 
of the Court it should either dismiss the 
suit for want of jurisdiction or return 
the plaint for presentation to a proper 
Court. Tt must, however, be remembered 
that, while the Court is competent to 
decide, that it has no jurisdiction to 
hear and determine the suit, because 
the amount due to the mortgagee exceeds 
its pecuniary jurisd ictio n. jfc._hg'g._Pg 
' (1) [1895] 106 P, R. 1895 (P. B.). 

(2) il801^ 63 P. R. 1891. 

(3) [1888] 44 P. R. 1888. 

(4) [1908] 16P. R. 1908=73 P.W.R. 1907= 
146 P. L.R. 1908 (P. B.). 

(5) [19081 10 P.R. 1908 (P. B.\. 
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authority to fix the exact amount dues 
to him. Such ‘an adjudication can be 
made only by a Court of competent juris¬ 
diction, and not by one which, according 
to its own finding, is not competent to deal 
with any matter in controversy except 
the issue relating to its jurisdiction. If 
the Court, to which the plaint was pre¬ 
sented in the first instance, returns it 
for want of jurisdiction, it may then be 
presented to a Court of superior jurisdic¬ 
tion, and the decision of the latter Court 
on the amount due to the mortgagee 
should determine the value of the suit 
for purposes of jurisdiction, provided al¬ 
ways that the amount thus ascertained 
does nob exceed its pecuniary limit. 

Our attention has been invited to the 
judgment of the Allahabad High Court 
in Kedar Singh v. Matabadal Singh (6), 
and to that of the Madras High Court in 
M. Jalaldeen Marahcbyar v, Vijayaswami 
(7), which lay down the proposition that 
the value for purposes of jurisdiction of 
a suit for the redemption of a mortgage 
is the amouct of the principal mortgage 
money. With due deference bo the 
learned Judges who decided those cases, 
I am unable to concur in their exposition 
of the law. As I have already pointed 
out, while tlie Court t'ees Act contains 
an express direction that the Court-fee 
in a suit for redemption must be com¬ 
puted on the principal .mortgage money, 
there is no legislative authority for 
treating the amount of the principal 
mortgage money as the basis of the 
value for jurisdictiou. Indeed, there ap¬ 
pears to be a clear indication to the 
contrary. It is enacted by S. 8 of the 
Suits Valuation Act that where in suits 
other than those referred to in the 
Court Pees Act, S. 7, paragraphs V, VI and 
IX and paragraph X (d), Court Fees are 
payable ad valorem under the Court Fees 
Act ; the value as determinable for the 
computation of Court-fees and the value 
for purposes of jurisdiction shall be the 
same. Now one of the classes of suits 
referred to in paragraph IX of S. 7 is 
the suit for redemption and it is incon¬ 
trovertible that the Legislature has 
expressly-excluded the-^uits .for redemp¬ 
tion from the category of those suits in 
which the value for jurisdiction is as- 

(6) [1909] 31 All. 44=:(1908) A. W. 276=1 
I. C. 703=5 A. L. J. 713. 

(7) [1916] 39 Mad. 447=29 M. J. 142=28 
1. C. 624=(1915) M. \V. N. 239. 


smilated to that for the levy of Gourfc- 
fee. Had the Legislature intended that 
the principal mortgage money, which 
fixes the amount of the Court-fee payable 
in a suit for redemption, should deter¬ 
mine also the value for jurisdiction there 
is no reason why S. 8 should have re¬ 
moved such suits from the operation of' 
the rule contained therein. 

The result is that there is no special 
rule governing the valuation of a suit 
for redemption, and in the absence of 
such a rule we must act upon the general 
rale that the valuation of a suit must 
follow the value of the subject-matter 
thereof. And the value of the subject- 
matter of a redemption suit is the 
amount of the mortgagee’s charge on 
the property mortgaged to him. There 
can he no doubt that it is the decision 
of a competent Court and not the as¬ 
sertion of either party which fixes the | 
sum actually due on the strength of the • 
mortgage ; and I consider that it is thatj 
sum which settles the jurisdiction of the 1 
trial Court and also furnishes the best' 
for determining the forum of appeal. 

My answer to the question submitted 
bo us in that in a suit for the redemption 
of immovable property the value for 
purposes of jurisdiction is the amount 
found by the Court bo be the value of 
the mortgagee’s charge on the property 
and nob the amount alleged by the plain-' 
tiff to be due. to the mortgagee. 

Broadway, J. —I concur in the view 
expressed by my Lord the Chief Justice. 

Harrison, J. —I agree with the learn¬ 
ed Chief Justice and have nothing bo add 
to his clear and exhaustive judgment. 

Fforde, J. —I concur. 

Campbell, J. —I agree. 
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Dalio Singh, J. 

Ahman —Appellant. 

V. 

Rmperor —Opposite Party. 

Criminal Appeal No. 98 of 1926, Deci¬ 
ded on 12bh March 1926, from an order 
of the Magistrate Ist OK, Gujrat D/- l2th 
December 1925, 
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CrUnUiat Trial-Identification parotle—Sion- 
tnarif of result of tdenttftcatxon should be given 
by Magistrate in evidence. 

It is not correct procedure to have the Magis¬ 
trate* who conducted the identification parade 
simply depose to a memo, which he prepared at 
the time. The summary of the result of the 
identification should h- given ordinarily as part 
of the oral evidence in the case, LI J O ij 

Iqbal Chantl Chopra—(or Respondent. 

Judgment. —On the night between 
the 2nd‘3rd January* 1925, Mt. FaUma, 
Mt. Nawab Begam and Barkat alias Baka 
were sleeping in the house of Mb. Begatn, 
widow of Subedar Uussain Shah. Certain 
thieves broke into the house and indicted 
injuries both on Barkat .and on Mb. 
Fatima. The factum of the burglary is 
amply proved by the evidence of Mt, 
Fatima, Mb. Nawab Begam, Barkat and 
other witnesses and corroborated by the 
severe injuries received by Mt. Fatima. 
As to the identity of the thieves the evi¬ 
dence is solely that of identification by 
Mt. Fatima, Mt. Nawab Begam and 
Barkat. The appellant Ahman was duly 
identified by Mt. Fatima and Barkat in 
an identification parade. There is no 
reason to doubt these witnesses and 1, 
-therefore, reject the appeal of Ahman. I 
would point out that it is nob correot 
procedure bo have the Magistrate who 
conducted the identification parade simply 
depose bo a memo, which he prepared at 
Ithe time The summary of the result of 
:he identification should be given ordi¬ 
narily as part of the oral evidence in the 


case. 



\Appcal rejected* 
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OaMPBELIj» 

Piroj Shah. and. CoMpani/—Plaintiff 
Petitioner, 

V, 

Qarib Defendant—Respondent. 

Civil Revision No. 429, of 1925 De 

cidedon 8bh December 1925, from the 

order of Senioi' Sub-J., Lahore, D/- 16th 

S. 115—Case—Proceedings 
coiiJequent on application for setting aside ex- 
parte decree are “case . 

Proceeding consequent on an application for 


versjil of a final order and decree in a suit, they 
are in themselves a case. [P C 2] 

(6) Limitation Act. Art. 164—Px parte decree- 
Setting aside —On«s Is on defendant to show 
absence of knowledge within limitation. 

When a defendant comes forward with an ap¬ 
plication for setting aside an ex parte decree 
more than thirty days after the date of the 
decree, the onus lies on him of proving that his 
application is presented within thirty days of his 
having knowledge of the decrej, and the onus 
lies upon him more heavily when it is found 
th.at he was perfectly well aware of the progress 
of the suit. [1* C 2] 

(c) Civil P. C.. S. 115—Granting prayer in a 
fltne barred application is Illegal assnmplion of 
jurisdiction. 

It is a case of illegal assumption of jurisdic- 
ion within S. 115 where a Court grants iu 
favour of the apjilicant a pr.iyer contained iu a 
time-barred application for which the law does 
not permit extension of tims ; A. I. It. 1924 Lah. 
425, (F. B.) and A. I. li. 1925 hah. G39. Itef. 

[P 3^1 C 1] 

Tek Chand —for Petitioner. 

Sagar Chand and N’ltr-nd-Din for 

Respondent. 

Judgment. —The firm of Piroj Shah 
and Compay, Bombay, instituted a suit 
against Mian Quarib Shah, a resident ol 
the Peshawar District in the Court of 
the Senior Subordinate Judge, Lahore 
and an ex-parte decree was passed on the 
28bh of February 1924. On the I8bh 
of .\pril 1924 the defendant applied 
for the exparte decree being set aside and 
by order, dated the iGth of October 1924, 
Lala Suraj Narain, Senior Subordinate 
Judge, directed that thd ex parte decree- 
would be set aside upon the defendant 
furnishing security to the amount of at 
least Rs. 50,000 for satisfaction of the 
decree and the defendant was given a 
month’s time in which bo furnish securi¬ 
ty, in default his application was to stand 
dismissed with costs. The defendant s 
allegation was that he had no knowledge 
of the suit. The learned Senior Subordi¬ 
nate Judge on the question of limitation 
wrote as follows : 

Oa the question of limitation I cannot reject 
the plaintifl’s contention. I am perfectly con¬ 
vinced that the defendant was not 'quite igno¬ 
rant of the institution of the suit. Summonses 
went to his place several times. His son, a 
inukhtar*i-am, refused to accept service. The 
son must have kept the father informed about 
all the proceedings. 

But there is nothing to show on what date 
the defendant had knowledge of the decree. He 
might have as well got the first notice of the 
decree on receipt of the letter, dated 5th April 
1924 from the plaintiff’s vakil. His application 
dated 18th April 1924, is thus within time. There 
is ground for setting aside of the ex parte decree. 
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The defendant applied unsuccessfully 
tor review of the order of the 16th of 
October 1924, and eventually a security 
liond, dated the 1st of May 1925, by two 
persons Usman Ullah and Zain-ul"Ah“i- 
din, v/as produced bj' the defendant. It 
was sent for verification to the Collector, 
Peshawar and the Court requested that 
the plaintiff’s counsel should be given an 
opportunity of appearing at the verifi* 
cation proceedings. This was not done 
and the bond was sent back with the 
Tahsildar’s rej^ort. It came before 
Mehta Dwarka Nath, Senior Subordi¬ 
nate Judge, who had succeeded Lala 
Suraj Narain, on the 27th of May 1925 
and he ordered that in spite of the fact 
that the plaintiff had not had an op- 
*^^brtunity of being represented in the 
verification proceedings, nevertheless the 
case should not be prolonged further. 
The security bond was accepted and the 
defendant was directed to put in his 
pleas on the 16th of June 1925. The 
plaintiff protested by means of a review 
application that the security bond did 
not fulfil the necessary conditions on 
which the decree was to be set aside and, 
on dismissal of this application, has come 
here for revision of the order setting 
aside the ex parte decree. 

The objections raised are : firstly, that 
Uala Suraj Narain had no jurisdiction to 
set aside the ex parte decree upon a 
time'barred application and secondly, 
that the security bond should not have 
been accepted because it did not create 
any valid charge on the property pur- 
ix>rting to be given in security, because 
it was not registered, and because the 
plaintiff had had no opportunity of being 
present at the verification. On the 
second i^oint I do not understand Mr. 
Tek Ohand, who appears for the plain- 
tiff-petitioner, to contend that S. 115 of 
the Code of Civil Procedure is applica¬ 
ble and ho asked that S. 107 of the 
Government of India Act be utilized. 

Whether this section is in fact inten¬ 
ded to permit interference by a High 
Court with orders passed judicially, which 
are secured from appeal or revision by 
the Code of Civil Proceedure, is one into 
which I need not enter, for Ido not con¬ 
sider the case to be one of a nature or 
importance to justify the exercise of ex¬ 
traordinary powers. I deal w'ith the 
case merely with reference to the terms 
of S. 115 of the Code of Civil Procedure. 


The learned counsel for the reapon- 
oent has objected that there can be no 
interference under this section : firstly, 
because the order in question was riot 
made in a case decided, and, secondly, 
because, if wi’ong, it was merely errone¬ 
ous in law and, being not open to appeal, 
could not be attacked in revision. 

As to the first point, reliance is placed 
on the Full Bench decision of this Court” 
TjoI Chund'Maiigal Sen v. Behari Ual' 
MeJir Chandil )—where it was held that 
an interlocutory order does not consti* 
tute a case within the meaningi of 
S. 115 of the Code of Civil Procedure. 
In that decision the learned Chief 
Justice’s judgment pointed out that, 
while every suit is a case, it cannot be 
said that every case is a suit, and expres¬ 
sed the opinion that a branch of a suit 
could not be regarded as a case within 
the meaning of S. 115. I understand 
Mr. Sagir Chand for the respondent to 
argue that proceedings consequent on an 
application for setting aside a decree 
ex parte ai*e merely .a branch of a suit. 
I cannot agree. The suit is terminated 
when the ex-parto decree is passed and 
it does not revive, if at all, until afteri 
the proceedings on the application are 
terminated. There is no suit pending 
either when the application is presented 
or when the order disposing of it is 
passed and the proceedings, in rny opin¬ 
ion since they involve the reversal of a 
final order and decree in a suit, are in 
themselves a case. 

As regards the second contention of 
the respondent there is ample authority 
that a High Court will not exercise its 
powers of revision when the Court below 
has merely come to a wrong decision 
upon a point of law : but here the pass¬ 
age quoted above from Lala Suraj 
Narayan’s judgment makes it obvious 
that there is something much more than 
a mere erroneous decision of law. When 
a defendant comes forward with an ap¬ 
plication for setting aside an ex-parte 
decree more than thirty days after the 
date of the decree, the onus lies on himj 
proving, for the purposes of Art. 164 ofi 
the Limitation Act, that his application! 
is presented within thirty days of his{ 
having knowledge of the decree, and thei 
onus lies upon him more heavily when.,| 
as in the present case, it is found that 
he was perfectly well aware of the pro 
"(1) i25 (F. BV). 
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gress of the suit. Lala Suraj Narai 
cannot be presumed to have been igno¬ 
rant of the law on this point. He says 
distinctly that there is nothing to show 
en what date the defendant had know¬ 
ledge of the decree, yet he granted tne 
application. The sentences following 
the sentence about knowledge to my 
mind are quite meaningless and I can¬ 
not conjecture what the learned Senior 
Subordinate Judge was thinking of. He 
has not decided erroneously that the 
onus was on the plaintiff to show wiien 
the defendant had knowledge of the 
decree, and he has not come to a defi¬ 
nite 'finding that the defendant’s first 
knowledge'of the decree was obtained 
from the letter, dated the 5th of April 
1924 , for the words “he might as well 
have got*’ cannot be supposed to mean 
“he got,” particularly in view of the pre- 
-ceding sentence. 

If there is to be any meaning or 
authority in Section 3 of the Limitation 
Act, this is a case of illegal assumption 
of jurisdiction by the learned Senioi 
Subordinate Judge in granting in favour 
of the applicant a prayer contained in a 
time-barred application for which the 
law did not permit him to extend time, 
and one which requires the interference 
of this Court under S. 115 of the Code of 
Civil Procedure. There was similar inter¬ 
ference in a much weaker case by Will 
berforce, J. in Sungriv Mal-Harckaran 
Dasv, Sham Lal-Gokal Ghand (2), where 
a lower appellate Court *had reversed an 
order dismissing a time-barred appli¬ 
cation to set aside a decree ex parte. 
The lower appellate Court had held that 
it was for the plaintiff to show that the 
defendant had knowledge of the ex-parte 
decree and that he had failed to do so, 
and the order of the first Court was res¬ 
tored by this Court in revision. 

Subsequent to the delivery of the Full 
Bench decision cited above—LaZ Chand- 
Mangal Sen v. BehaH LahMehr Chand 
fl)—the learned Chief Justice in Dittu 
Ram V. Nmoab (3), interfered on revision 
for setting aside an ex parte decree 
without considering the question whe¬ 
ther the application was or was not 


bQ»rr6d by fcini©* , 

I accept the application with costs 

and set aside the order restoring the suit. 

Revisior^ acce p ied. _ 

\a) C"i9ie] lis p. 

(8) A. 1. R. 1925 Lab. 639. 
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Campbell, J. 

Gurditia Mai —Plaintiff—Petitioner. 

v. 

Nahi Bxkhsh and anothey — Defen¬ 
dants—Respondents. 

Civil Revision Ko. 481 of 1925, Deci¬ 
ded on 19th February 1926, from a 
deci*e 3 of the Smill Cause Court Judge, 
Jullundhur, D/- 26th April 1925, 

Bv.Vlence ^c'. S. 21— Entry tn a bond that nn 
otlu'T sum is due is not bUiding on creditor but is 
only an admission in fat'our of debtor. 

An entry in the body of the bond that no fur¬ 
ther account is outstanding against the debtor 
dojs not bind .the creditor in any way and i« 
merely an almission by the debtor in his own 
interests. [1^- 381, C. 2} 

Dhanpat Petitioner. 

Judgment.—This was a suit based on 
a bond, dated the 24th October 1921. In 
reply to the plaint, the defendants pro¬ 
duced a subsequent bond, dated the 7th 
of January 1923. which bore an endorse¬ 
ment by the plaintiff that it had been 
paid off, and they’ relied upon a state¬ 
ment in that endorsement that on the 
date of payment, the 7th of August 1923, 
no accounts remained between the par¬ 
ties. The rejoinder of the i)liantiff was 
that although this statement was made 
in Urdu c'arastirs on the lack of the 
bond, there was a further endorsement 
by the plaintiff in his own hand and in 
Hindi characters and in continuation of 
this signature, that yet another bond still 
remained outstanding. This plea was 
rejected by the learned Judge as quite 
false and unbelievable, but he does not 
appear to have taken any steps to as¬ 
certain what the Hindi writing actually 
stated. If the plaintiff’s contention is 
correct, the endorsement in Urdu above 
the Hindi writing would have little or 
no effect upon the question whether the 
plaintiff acknowledged that all previous 
accounts had been cleared off. It might 
perhaps be shown that there was a sub¬ 
sequent interpolation in tho Hindi writ¬ 
ing, but since the bond was handed over 
to the defendants and was produced in 
Court by them this is nob very likely. 
The entry in the body of the bond, dated 
the 7bh January 1923, that no further 
account was outstanding against the 
defendants, deos not bind the plaintiff in 
any way and is merely an admission by 
the defendants in their own interests. 
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The method in which the Court below 
has treated the Hindi writing is not in 
accordance with law. The plaintiff 
swore to its interpretation and there 
was no denial of the correctness of tiiat 
interpretation or other evidence against 
it. The suit demands further enquiry 
with special reference to this writing. 

I accept the revision and set aside the 
decision of the Court below and i*eturn 
tlie case to him for re-decision. I wish 
to draw the learned Judge’s attention 
to the fact that the order granting Rs. 20 
as ’’ compensation ” in a petty snit of 
this character is not justified. 

Case returned. 
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Shadi Lad, C, T. 

yiohammxd Qasam — Complainant— 
Applicant. 

V. 

Anioar Khan — Accused — Opposite 
Party, 

Criminal Reference Ko. 1284 of 192o 
Decided on 13th March 1926, made by 
the S. J., Atbock, Gampbellpur, on 24th 
July 1925. 

Criminal P. C.. S Court's power 

to etpungi por ton ol juigment fn/ competent 
Court siunild be ererci<cl sp iringl}!. 

Section 5G1-A recognizes tne inherent poW-^r 
of the High Court to nmk 5 such orders as un-y 
be necessary to prevent abusa of th » process of 
any Court or otherwise to secure the ends of 
justice- But tlie power to expvinge a portion of 
a judgment detivered by a competent Court, is 
intended for cases of exceptional circumstauces 
and should be exercised very sparingly. Thero 
is DO precedent for entort iining an application 
for expunging by a subordinate Magistrate in 
connexion with a judgment given oi» appeal by 
his superior judicial orticer. Cl* ^ 

Niaz Mohammad —for Complainant. 

Order. — The accused. Anwar Khan, 
was convicted of an offence under S. 403 
Indian Penal Code, by an Honorary 
Magistrate of the Second Class, but on 
appeal tho conviction was set aside by 
the Additional District Magistrate. The 
appellate judgment contains some 
observations regarding the proceeding in 
the Court of the trial Magistrate, and 
the latter has moved the High Court 
through the Sessions Judge to expunge 
those observations. 

. Kow, the prayer of the Subordinate 


be deprecated, 
burdened as it is 
of judicial work 
time on applica-i 


Magistrate., for expunging the remarksj 
made by the appellate Court relating to 
the conduct of judicial proceedings taken 
by him is one of an extraordinary char¬ 
acter, and it would be very difficult for 
the appellate Courts to discharge their 
functions satisfactorily if the subordinate 
Magistrates were allowed to criticize 
their judgments and to apply for the 
expuDction of observations contained 
therein. A Subordinate Magistrate should 
nob be too sensitive, and any attempt on 
his part to criticize a judgment of the 
appellate Court must 
Moreover, this Court 
with a large volume 
cannot afford to waste 

tions made by Subo'dinate Magistrates 
against their superior officers. Indeed, 
there is no precedent for entertaining 
an application of this character. It is 
true, that there have been a few in¬ 
stances in which remarks calculated to 
expose a witness or an accused person to 
a criminal prosecution have been deleted, 
and S. 561—A of the Criminal P. C. re¬ 
cognizes the inherent power of the High 
Court to make such orders as may be 
necessary to prevent abuse of the pro¬ 
cess of any Court or otherwise to secure 
the ends of justice. Bub the power to 
expunge a portion of a judgment deli¬ 
vered by a competent Court, is intended 
for casesy of exceptional circumstances 
and should be exercised very sparingly. 

I do not know of a single case, and cer¬ 
tainly none has been cited before me in 
which this juri-diction has been invoked 
by a subordinate Magistrate in connex- 
tion with a judgment given on appeal by 
his superior judicial officer. 

The learnel vakil, who has appeared 
for the Honorary Magistrate, contends 
that there was no justification for the 
remarks objected to by his client, but it 
is unnecessary to enter upon a discussion 
of the matter. It is however, strange 
that Anwar Khan who had been defend¬ 
ing himself aga'nst the accusation brought 
against him and who had made no less 
than three applications impeaching the 
impartiality of the Honorary Magistrate, 
and asking for a transfer of the case bo 
some other Court should suddenly 
develop a repentant mood and plead 
guilty to the charge, and that after 
the conviction he should vehemently 
deny in the appellate Court that he had 
ever entered the plea of guilty. It ap’ 
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pears that the Magistrate holds his 
Court, not at the headquarters of the 
district or of the Tahsil but at a place 
where no legal assistance is available, 
and it was for this reason that the ac¬ 
cused could not secure the services of a 
legal practitioner who might have 
thrown light upon what transpired at 
the time of the framing of the charge. 

Be that as it may, I decline to inter¬ 
fere with the judgment of the Additional 
District Magistrate and direct that the 
papers be returned to the Sessions 

Judge. _ 

Papers returned. 
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Jai Lal, j. 


Bahadul —Defendant—Appellant. 

V 

V. 

Siiff/iar—Plaintiff—Respondent. 
Second Appeal No. 2261 of 1925, De¬ 
cided on 25th March 1925, from a decree 
of the Dist. J., Jhelum. D/- 12th June 


1925. 

Adverse pos.<es$lon—'Possession follows tiHc 

applies only when there Is no definite proof of 
possession. 

The presumption that posseessiou must b® 
deemed to lollow title arises only when there »s 
uo definite proof of possession 

.contending parties in the case of ^ 

Incapable of actual possession owing 


but in the revenue records Bahadur had 
been shown to be in actual possession 
throughout. The fact that Bahadur 
obtained a decree under S. 9 of the 
Specific Relief Act also shows that he 
was in actual possession of this khasra 
number. The District Judge, on the 
findings that Saghar is the owner of the 
land, that it is not cultivated, and that 
Bahadur could not be in adverse pos¬ 
session of uncultivated land, has decreed 
the suit as regards Khasra No. 581. In 
my opinion this view of the learned 
District Judge is erroneous. The pre¬ 
sumption that possession must be deemed 
to follow title arises only when there isj 
no definite proof of possession by eitheij 
of the contending i)arties, in the case of 
land which is incapable of actual pos¬ 
session owing to its nature. In this case 
Bahadur has been and is in possession of 
Khasra No. 581. Saghar or his prede¬ 
cessors in-interest have not been proved 
to have been in pcs ession of the khasra 
number at any time within 12 years of 
the suit except on the occasion when he 
was ejected as a result of the suit under 
S. 9 of the Speoifie Relief Act. I hold, 
therefore, that Saghar’s suit as regards 
Khasra No. 581 should also have beeu 
dismissed, and accepting this appeal 
dismiss it with costs throughout. 

Appeal accepted. 


Parkash Chandra for Muhavimad 
Azam Khan —for Appellant. 

N. C. Mehra —for Respondent. 

Judgment.—Three khasra numbers 
were purchased by one Haidar. The 
in favour of Haidar was pre^empfesd by 
the respondent Saghar who, in execution 
' pf his decree for pre-emption, obtained 
possession of the three khasra numbers 
in 1923. Bahadur, appellant, thereupon 
instituted a suit under S. 9 of the Specific 
Relief Act and obtained possession. 
Saghar then instituted the suit out of 
which this second appeal has arisen for 
possession of three khasra numbers. 
The District Judge has held that in re¬ 
gard to two of the khasra numbers Baha¬ 
dur has proved that he had been in 
adverse possession thereof for more than 
12 years. He has, therefore, dismissed 

the suit with regard to them. 

The present appeal relates to Khasra 
No. 581. This land was nob cultivated. 
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Broadway and Fforde, JJ. 

Harcharan Das —Defendant—Appel¬ 

lant. 

V. 

Malawa Ram and another —‘Plaintiff 
and Delendanb—Respondents. 

Second Appeal No. 118 of. 1922, De¬ 
cided on 4th February 1926, from the 
decree of the Dist. J., Jullundur, D/- 
20th October 1921. 

Punjab Pre’eniplion Act (1 of 1913), S. 3 (3) 
Town. 

Adampur, Dt. Jullundur. is a ‘ town ’ for pur* 
poses of the Act. fP 38^ C IJ 

Badri Das —for Appellant. 

M. D. Puri for Jagan Nath Aggartval 
—for Respondents. 

Broadway. J. —The point for decision 
in this second appeal is whether Adam¬ 
pur is a town for purposes of the Pre- 
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emption Act. The Courts below have 
granted the respondent Malawa Ram a 
decree for pre-emption of a house situate 
in Adampur, having held that Adanipur 
was a town. 

In this second appeal Mr, Badri Das 
has contended that the conclusion arrived 
at by the Courts below was not war¬ 
ranted. No definition of a town is given 
in the Pre-emption Act beyond what is 
con tained in S. 3 (3). which is to the 
following effect : 

For the purposes of this Act a specified pl«'ice 
shall be deemed to bo a town : (a) if so declared 
by the Local Government by notification in the 
official Gazette ; or (b) if so found by the Courts. 

It does not fall within (a) but it ap¬ 
pears that in a suit, not between the 
present parties, decided on the 31st May 
1916, Adampur was held to be a town. 
The Courts below have found that Adam- 
l>ur possesses a police station, a telegraph 
<iffice and post office, a veterinary hospital 
and a civil hospital, a middle school and 
two girls schools and two bazars with 
pacca pavements and that it is also a com 
mercial centre. For these reasons Adam¬ 
pur has been held to be a town for pur¬ 
poses of the Pre-emption Act. Mr. Badri 
Das has urged that the Courts below have 
ignored the question as to what the in¬ 
habitants of Adampur do for their liveli¬ 
hood, and has urged that in the main 
they depend on agriculture. Sitting as 
a Court of second appeal we cannot 
examine the evidence on the record. 
The facts found as enumerated above by 
the Courts below certainly lend support 
to the view that Adampur is a town, and 
it was undoubtedly for the appellant- 
vendee to show that the inhabitants 
depend in the main on agriculture. 
lAffcer a consideration of the arguments 
advanced at the Bar I am unable to see 
any reason to differ from the view taken 
by the Courts below, and therefore 
dismiss this appeal with costs. 

Fforde, J. —I agree. 

Appeal dismissed. 
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Martineau, j. 

Amar Ali and another —Petitioners. 

v. 

Emperor —Opposite Party. 

Criminal Revision Petition No. 72 of 
1916, Decided on 13th March 1926, 
against an order of the S. J., Ambala, 
D/- 18th November 1925. 

PeiiaJ. Code, S. 36S —Evidence that accused 
that they wanted to sell the girl is not sufficient 
for a conviction. 

Evidence, that the accused said that they 
wanted to sell the girl is not sufficient for a con¬ 
viction for an offence under S. 360. The prose¬ 
cution has to prove that the accused oonceale<1 
the girl or kept her in wrongful confinement. 

[P. 384, C. 2] 

Sodhi Charan Sin<jh —fsr Petitioners* 

B. H. Bevan Petma'n —for the Crown. 

Judgment. —I do not find any evi" 
dence to supijorb the conviction of the 
petitioners for anv offence under S. 368, 
Indian Penal Code. The girl Rahmat 
appears to have been kidnapped by one 
Karam Bakhsh of Nabha, who took her 
eventually to Khana Mazra, where the 
petitioners Karam Bakhsh and Amar Ali 
live. She was taken to the house of a 
nephew of the petitioner Karam Bakhsh 
and after a few hours Karam Bakhsh of 
Nabha took her away to the village of 
Chamo in the petitioner Karam Bakhsh’s 
cart, which was hired for the purpose. 
On the way Amar Ali met or overtook 
the two Karam Bakhshs and accompanied 
them. At Chamo the girl was taken to 
the house of one Ali Hussain, who ques¬ 
tioned her and discovered that she had 
been abducted. 

The convictions are based on evidence 
of certain persons as to the petitioners 
having said that they wanted to sell the 
girl. Whether that evidence be believed 
or not it is not sufficient for a conviction 
for an offence under S. 368, Indian Penal 
Code. The prosecution has to prove that 
the petitioners concealed the girl or kept 
her in wrongful confinement, and of this| 
there is no evidence whatever. 

I accordingly accept this application, 
set aside the convictions and sentences, 
and acquit the petitioners. 

Conviction set aside. 
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Jai Lal, J, 
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Sam Chand Gurvala and others —Con* 
viots —Appellants. 

V, 

Kino’Emperoj —Opposite Party. 

Criminal Appeals Nos. 1154, 1152, 1155, 
1153,1192.1274.1276, 1273 and 1275, 
and Criminal Revision No. 2066 of 1925, 
Decided on 16th April 1926. from the 
order of the 1st Cl. Spl. Mag.. Lahore, 
D/- 12th October 1925. 

(a) Penal Code, S. 25—“ Intent to defraud ” 
UnpUe-i tnfrtngeynent of some legal right of per¬ 
son—Person deceived need not be deprived of 2 >ro- 
perty. 

The expression “intend to defraud implies 
deceit and consequent injury or intended injury, 
i. e.. the infringement or intended infringement 
of some legal right possessed by the person 
deceived. It does not necess'irily imply that the 
person deceived should be deprived of property. 

It includes deceit which causes or is likely to 
cause any damage or harm to the person deceived 

in respect of his property or otherwis^ 

lP. 38^, O* Zj 

:{c (6) Criminal P. C., S. 477 {A)—Actiial decep¬ 
tion is not necessary — “ Falsify ” covers new 
document. 

It is not necessary for the prosecution to prove 
that any person or persons were actually deceived 
by the false documeut. It is quite sufficient if 
IQ the opiniou of the Court tte docunieDt had 
that tendency. The expression “falsifj'” applies 
to the preparation of an entirely new documeut 
containing false information. To falsify means 
“ to render false and a new document 
containing false information can be correctly 
described as a false document and the act of 
nrenariuR such a document is falsification of the 
document, fP- 388, C. 1 P. 389. C. 2] 

(c) Companies Act, S. 196 (5)—Examxnati^i- 
under—Person examined Is 7iot protected under 
Eviderxee Act, S. 132. 

Section 196(5), Companies Act. was enacted in 
order to enable the Court in charge of the liquida^ 
tion proceedings to examine the persons mentioned 
therein inter alia to ascertain their conduct \Mth 
regard to the management of the Cornpany and 
to find out its financial condition and its assets. 
In these proceedings there is no contest between 
two parties and therefore the proviso to S. 132 of 
the Evidence Act does not confer any special 
privilege on the persons so examined. 

[P. 38S, C. 2] 

:{« (d) Evidence Act, S. Privilege applies 

only to particular qxLeslions objected to-’-Objection 
to answer is necessary. 

Proviso to S. 132 applies only to answers given 
to particular questions. It does not confer a 
ffeneral immunity on a person who is examined 
even after his protest. In order to substantiate 
the privilege he must object to the particular 
questions which are put to him if he desires that 
answers to those questions be not used against 
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him in any subsequent criminal proceedings, A 
general objection is not sufliciont. [P. 3HS, C. 2 ) 

2 {« sjj (<•) Companies 4c^ S. 196(7)— Words “ iji 
civil proceedings” are not added to restrict the use 
to civil proceedings only — 5. lOG, Companies Act, 
does not override Evidence Act. 

The intention of the Legislature in using the 
words “ in civil proceedings ” in S. 19G(7) #as 
to make the statement admissible against tlie 
person examined unconditionally so far as civil 
proceedings are concerned and in criminal proceed¬ 
ings subject to the provisions of S. 1B2, Evidence 
Act. S. 196. Companies Act, was not intended in 
anv way to override the provisions of the Indian 
Evidence Act. [P. 389, C. 1} 

(/) Practice—Criminal—Offences punishable 
under two provisions of law — Prosecutioyi may 
choose any one. 

An offence may fall and may be punishable 
under two separate provisions of the law, and in 
the absence of an express prohibition to the con¬ 
trary it is open to the prosecution to choose the 
law under which the offender should be prose¬ 
cuted. [P- 390, C. 2 ] 

( 9 ) Pencil Code, S. 409— War bond entrusted to 
Bank for sale—Endorsement by owner in favour 
of Bank does not pass property Bond to Bank 
—Bayik is guilty In dealing with bond coyitrary 
to instructions of endorser. 

A Municipal Committee handed over a war 
bond to a Bank with instructions to sell it at its 
market value and to remit the sale proceeds bo 
the Committee. The bond was endorsed in favour 
of the Bank in order to facilitate its sale. Instead 
of selling the war-bond, according to instructions 
received by the Bank, the directors of the Bank 
pledged It with another Bank against cash pay¬ 
ment and that amount was utilized by the direc¬ 
tors to meet some urgent demands made on their 
Bank as the Bank was short of cash at that time 
and the customers were pressing for payment. 

Held : that the property in the bond as between 
the Municipal Committee and the Bank was still 
retained by the Municipal Committee and did 
not vest in the Bank, By making use of the bond 
in a manner which was contrary to the condi¬ 
tions under which it was entrusted to the Bank 
the directors, who knew of this fact, caused 
unlawful loss to the Municipal Committee and 
unlawful gain to the Bank and were guilty under 
S. 409. [P. 390, C. 2, P. 391, C. 1] 

(7i) Penal Code, S. 405 — Actual taking of 
tangible property Is not necessary. 

In order to establish a charge of dishonest mis* 
appropriation or criminal breach of trust it is no** 
necessary that the accused should have actually 
taken tangible property such as cash from the 
possession of another and transferred it to his 
own possession. The transfer of certain amount 
from the account of another to one’s own account 
is sufficient to constitute the offence. 

[P. 391, C. 2, P. 392, C. 1) 

G. C, Narang —for Appellants. 

Ditvan Ram Lal —for the Crown. 

Judgment.—The Amritsar National 
Bank was registered under the Indian 
Companies Act at the commencement of 
1922. The Articles of Association were 
filed with the Registrar, Joint Stock 
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Companies, in January, and a prospecbus 
was issued by the promoters early in 
February. The Bank commenced busi~ 
ness on the' 2-ith of February 1922. 
Raghu Nath Sahai Sondhi and Ram 
Ohand Gurwala, appellants were, its 
directors throughout. 

Gobind Sahai Vastav, appellant, was 
"the manager of the ofidce at Lahore, in 
the beginning and thereafter the General 
Manager of the Bank. 

Section 77 of the Indian Companies Act 
requires that every company registered 
under the Indian Companies Act shall, 
within a period of six months from the 
date at which it is entitled to commence 
business, hold a general meeting of its 
members. This meeting is called the 
* statutory meeting.’ The section further 
provides that a report, which is called 
the statutory report, shall be presented 
at this meeting in the manner ^ pro" 
vided the rein and shall contain the infor" 
mation there prescribed. 

Under the provisions of this section a 
meeting of the members of the Company 
was held on the 27th of* August 1922 at 
which a statutory report for the period 
ending with the Slst of July 1922 was 
presented. The Bank went into volun¬ 
tary liquidation on the 15th of May 1923, 
but on the application of some of its 
members, ‘ official liquidators ’ were ap¬ 
pointed by this Court. These liquidators 
discovered that the figures in the statu¬ 
tory report were inflated and misleading, 
and gave the members of the Company an 
entirely wrong idea of the progress made 
by the Bank till the 31st of July 1922. 
In consequence of these discoveries the 
appellants were tried under S. 477*A of 
the Indian Penal Code by Lala Nand Lai, 
Manchanda, a Magistrate of the Ist Class, 
-exercising enhanced powers under S. 30 of 
the Criminal P, C. Raghu Nath Sahai 
Sondhi and Ram Ghand Gurwala have 
been convicted and sentenced to seven 
years* rigorous imprisonment, and 
Gobind Sahai Vastav to two years rigo¬ 
rous imprisonment. 

The Magistrate has found that the 
working capital of the Bank on the 31st 
of July 1922 was actually abouc Rs. 3 
lacs. The statutory report showed that 
it was about Rs. 6 lacs. The number of 
shares actually sold was exaggerated. 
The amount of deposits was also falsely 

inflated. The books of the Bank kept at 
its various branches showed that about 


the end of July a number of bogus entries 
of deposits were made in such books and 
that they were reversed soon after the 
exj^iry of the month. These facts are 
sufficiently established by the evidence on 
the record which I have examined. I 
have therefore no hesitation in agreeing- 
with the conclusions of the Magistrate 
that false entries were made in the books 
of the Bank and that the statutory report 
gave an entirely false information to the 
members of the Bank and the public as 
to the extent of the business done by the 
Bank up to the 31st of July 1922. I also 
hold that it is sufficiently established 
that these false entries were made in the 
books of the Bank under the instructions 
of Raghu Nath Sahai Sondhi and Ram ^ 
Chand Gurwala, These two men were 
the directors of the Bank and also the 
proprietors of its managing agents, the 
firm of Ram Ghand Gurwala & Co. In 
the books of the Lahore office two entries 
of Rs. 5,000 and Rs. 4,000 were made in 
the names of Raghu Nath Sahai Sondhi 
and Ram Ghand Gurwala, respectively, 
which have been proved to be false. The 
fact that in all the branches of the Bank 
similar false entries were made lends 
strong support to the evidence given by 
the agents of these branches that this 
wss done under the instructions of the 
two appellants mentioned above. Ifc con¬ 
sequently follows that the statutory 
report, which is admittedly signed by 
these two appellants and was Resented 
by them to the members of the Company 
was prepared from the books of the Bank 
which were false to the knowledge of 
these two appellants. It has, therefore, 
rightly been held that the report was 
false and that the appellants wilfully 
prepared and presented it to the members 
of the Company. 

With regard to Gobind Sahai Vastav 
J am not satisfied that it has been 
shown that he was cognizant of the false 
nature of the entries. He did not sign 
the statutory report and had therefore 
no hand in preparing it. As the manager 
of the Lahore Branch he signed vouchers 
relating to some bogus deposits, but 
then those vouchers were signed or 
written by the managing agents, and 
it is quite possible that he did not 
know the real nature of the transac¬ 
tions. I am not prepared to place much 
reliance on the evidence of the agent 
of the Simla Branch who states that on 
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one occa'sion, when he wante-l instruc¬ 
tions as to the manner in whicli tlie 
orders ol the directors were to be 
carried out, it was Gobind Sahai Vastav 
who cave him the instructions on the 
telephone. 

The charge as explained by the learned 
Assistant Legal Remembrancer who 
■appeared for the Crown before me and 
also at the trial, is for falsihcation of 
the statutory report and not the books of 
the Bank. The falsification of the books 
of the Bank, according to him is relied 
upon to establish the falsity of the statu¬ 
tory report. Under these circumstances 
Gobind Sahai Vastav, appellant, is in my 
opinion entitled to the benefit of the 
doubt and I acquit him. 

On behalf of the remaining two appel¬ 
lants, several contentions were raised by 
the learned counsel, who appeared for 
them respectively, and these I now pro¬ 
ceed to examine. 

It was contended that there 
proof that the appellant acted “with 
intent to defraud” in preparing this 
false statutory report. It was strenu¬ 
ously urged that the object of the appell¬ 
ants was to create a better impression 
in the minds of the shareholders and the 
public about the actual financial position 
of the Bank in order to attract a larger 
number of purchasers of the shares of the 
Company and larger business for the 
Bank and that it cannot be predicated 
"that the appellants at that stage knew oi 
had reason to believe that any of the 
shareholders of the Company or its 
customers were likely to lose their 
money. The Bank had then recently 
started business and there was no reasin 
to think' that it had done any bad 

business. ^ _ 

I am prepared to believe that in issu¬ 
ing the false statutory report the appel¬ 
lants had no intention to directly cause 

wrongful loss to any person -or wrongful 
gain to themselves, but dishonest in¬ 
tention’ is something different from 
fraudulent intention. It was the appel¬ 
lants’ intention that the shareholders 
land the public should, as a result of 
the deception exercised by them by 
placing before them false figures about 
the position of the Bank, deposit their 
money in the Bank and purchase a 
larger number of shares which other¬ 
wise they would not have done. This 
in my opinion constitutes an intent to 


defraud. Tlie term “iiMudulenily” is 
defined in S. 2 j of the Indian Penal Code 
where it is laid down tliiit a person is 
said to do a tiling fraudulently if he does 
that thing with intent tj defraud but 
not otherwise. This definition is obvi¬ 
ously vague but an examination of 
several reported cases which bear on the 
point shows that the expression intent 
to defraud” implies deceit and consefiuent 
injury or intended injury, i. e., the in¬ 
fringement or intended infringement 
of some legal right possessed by the 
person deceived. It does nob necessarily 
imply that the person deceived should 
be deprived of property. It includes 
deceit which causes or is likely to cause 
any damage or liarm to the person 
deceived in respect of his property or 
otherwise. I have held that the conduct 
of the appellants in issuing the false 
statutory i*eporb was calculated to deceive 
the public and was intended bo induce 
them to invest their money in the Bank 
which they would not otherwise have 
invested. Any i^ersons who might invest 
their money in the B,ank as a result of 
the appellants’ deceptions must be 
deemed to have been defrauded by them. 

The learned counsel for the appellant 
cited QneeifUjntpresfi v. Jl/d. Saijed (l) At 
page 115 of that report it is stated that if 
a deception results in any advantage to 
the accused then it is fair to presume 
that he intended to defraud. Relying on 
this the counsel argued that in this case 
it had nob been shown that the appel¬ 
lants derived any personal advantage 
by the deception and that, therefore, 
there was no intent to'defraud. Assuming 
that there was no personal advantage to 
the accused still it does not follow that 
the test laid down in the Allahabad 
judgment is the only best. All that is 
laid down there is that deceit, coupled 
with the advanbge to the accused, is a 
very good test of fraudulent intention of 
the accused. Bub, as I have stated above, 
any harm to or infringement of any 
right of the person deceived is also a 
good test of fraudulent intention. 

The next contention of the learned 
counsel was that it had not been proved 
that anybody was actually deceived by 
the false statutory report and that the 
two witnesses Prifchi Chand (P. W. 14) 
and Dhian Singh (P, W. 23), who de¬ 
posited Rs. 200 and Rs. oO O respective! 

' U) 11899] 21 All. 118. 
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in January and April 1923, should nofe be 
believed when they state that they did 
so on being assured by the agents who 
showed them a copy of the statutory 
repox't that the Bank was in a flourish" 
ing condition. In my opinion, it was 
not necessary for the prosecution to 
prove that any person or persons were 
actually deceived by the false statutory 
report. It is quite suflicient if in the 
opinion of the Court the report had that 
tendency. The learned counsel then 
urged that the charge was indefinite and 
defective. In this I do not agree. As 
explained above the charge is about the 
falsification of the statutory report. A 
reference is made in the charge to the 
falsification of the books, but this was 
unnecessary and did not in any way pre' 
judice the accused. Evidence was led by 
the prosecution about the falsification 
of the books in order to prove the nature 
of the report which was prepared from 
such books. 

The learned counsel then contended 
that the Magistrate admitted evidence 
which was not legally admissible and 
that excluding that evidence there was 
no proof on the record to sustain the 
charge against the appellants. The appel¬ 
lants were examined by the District 
Judge under S. 196 of the Indian Com¬ 
panies Act and certain statements and 
admissions made by them in the course of 
that examination have been used by 
the Magistrate as evidence in proof of 
the guilt of the appellants. It is con¬ 
tended that S. 196 (5) makes it compul¬ 
sory on the part of the person specified 
therein to submit to an examination and 
to answer all questions that the Court 
may put or allow to be put to him and 
that therefore under the proviso to S. 132 
of the Indian Evidence Act the answers 
given by the appellants could not be 
proved against them in any criminal 
proceeding except as provided in that 
section. The contention is wrong, S. 132 
of the Indian Evidence Act is as follows: 

A witness stiall not be excused from answering 
any question as to aay matter relevant to the 
matter in issue in any suit or in any civil or 
criminal preceeding upon the ground that the 
answer to SMoh question will criminate, or may 
tend directly or indirectly to criminate, such 
witness, or that it will expose or tend directly or 
indirectly to expose, such witness to a penalty or 
forfeiture of any kind. 

Provided that no such answer which a witness 
shall be compelled to give, shall subject him to 
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any arrest or prosecution or be proved agaiustv 
him in any criminal proceeding except a pro¬ 
secution for giving false evidence by such 
answer. 

If the argument of the learned counsel 
be deemed to be correct then every wit* 
ness who is called by a party can tako 
advantage of the proviso to S. 132, as- 
everybody who is summoned as a wit¬ 
ness, is bound to appear in pursuance- 
of the summons and to answer all 
relevant questions that are put to him 
except such as he is privileged to refuse 
to answer under the express provisions of 
the law. In my opinion S. 196 (5) wasl* 
e-iacted in order to enable the Court in 
charge of the liquidation proceedings tol 
examine the persons mentioned therein 
inter alia to ascertain their conduct with 
regard to the management of the Company 
and to find out its financial condition and 
its assets. In ordinary judicial proceed¬ 
ings the contest is between two parties, 
and witnesses are summoned by them tol 
support their respective allegations. 
This is not always the case in liquidationj 
proceedings. Occasion may arise when! 
it may be neoesaary to examine the 
directors and others to obtain informa¬ 
tion when there is no actual dispute bet-l 
ween any parties. It was in order to I 
enable the Judge to meet such oon-| 
tingencies that power .was conferred on 
him to examine the directors and othersl 
even when there are no contending 
parties before him. The proviso to 
S. 132 of Indian Evidence Act therefore 
does not confer any special privilege on 
the persons so examined. Moreover, in 
my opinion this proviso applies only to 
answers given to particular questions. 
It does not confer a general immunity 
on a person who is examined even after 
his protest. In order to'substantiate the 
privilege he must object to the particular 
questions which are put to him if he 
desires that answers to those questions 
be not used against him in any subsequent 
criminal proceedings. A general objec¬ 
tion is not sufficient. Further, in this 
case it has not been shown that any 
objection was taken by the appellants to 
answer any particular questions or even 
that they objected to their being 
examined at all. 

The next argument on this part of the 
case was that S. 196 (7) of the Indian 
Companies Act clearly provides that tho 
notes of such examination may be used is 
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'evidence against the person examined in 
•civil proceedings’ only. This objection 
needs examination. It appears that 
S. 196 of the Act closely followed the 
wordiag of the English statute and there 
the words in civil proceedings” do not 
exist. These have been introduced in 
the Indian Companies Act by the Legis¬ 
lature. It was therefore contended that 
by using these words in this sub-section 
the Indian Legislature intended that 
the notes of the examination could be 
used against the person examined only 
jin civil proceedings. I have given my 
'jcareful consideration to this argument, 
but I am of opinion that this contention 
must also be overruled. It appears to me 
that the intention of the Legislature was 
Ito make the statement admissible against 
Ithe person examined unconditionally so 
far as civil proceedings are concerned and 
in criminal proceedings subject to the pro¬ 
visions of S. 132. S. 196. Indian Companies 
Act, was not intended in any way to 
' override the provisions of the Indian Evi- 
-dence Act. and it was in order to express 
that intention of the Legislature that the 
[words” in civil proceedings ” were intro¬ 
duced in S. 196 of the Indian Companies 
Act. If the words “ in civil prooeedinp” 
jhad not been introduced in the Indian 
Companies Act, then it might be argued 
with force that the notes of the examina¬ 
tion have been made admissible against 
“the person examined in all proceedings, 
including criminal proceedings, incite 
•of the proviso to S. 132 of the Indian Evi¬ 
dence Act. It was with a view to save the 

provisions of S. 132 that the words in 
.civil proceedings ” have been introduced 
in the Indian Companies Act. There is no 
justification for introducing the word 
'‘only’ where the context does not permit 
I hold therefore that the statement of the 
.appellants made before the liquidation 
Judge under S. 196 of the Indian Com¬ 
panies Act were admissible against them 
in this case. 

Another contention of the counsel was 
■that S. 477-A of the Indian Penal Code 
■does not apply to the preparation of an 
entirely new document containing false 
information. In other words, that the 
section presupposes the existence of a 
-document which is destroyed, altered, 
mutilated or falsified. It is. therefore, 
•contended that as the statutory report 
was an entirely new document pre- 
®>ared by the appellants, they could 


not be punished under S. 477—A, 
even assuming that the figures 
mentioned therein were false and 
were entered wilfully and with 
intent to defraud. The expression 
falsify ” applies to the preparation of 
an entirely new document containing 
false information. To falsify means to 
render false ’ and a new document con¬ 
taining false information is correctly 
described as false document and the act 
of preparing such a document is called 
the lalsification of the document. I 
therefore, hold that Raghunath Sahai 
and Bam Chand Gurwala have rightly 
been convicted under S. 477-A of the 
Indian Penal Code for preparing the 
false statutory report. But in my opi¬ 
nion the sentence of seven years’ rigor¬ 
ous imprisonment in the case of both 
the appellants is excessive. It is nob 
the case for the prosecution and it has 
nob been found by the Magistrate that 
the appellants were actuated by any 
motive of personal dishonesty in pre¬ 
paring the false statutory report. They 
acted in what they thought were the 
best interests of the institution com¬ 
mitted bo their charge. The means 
employed by the appellants in this case 
to attain what they considered to be a 
legitimate object were criminal. They 
adopted a fraudulent device for advertis¬ 
ing the Bank which at this stage needed 
advertisement. They had no reason to 
think that the Bank would fail and con¬ 
sequently the customers would lose their 
money. Having regard to these facts I 
consider that a sentence of one year s 
rigorous imprisonment will meet the ends 
of justice. I reduce the sentence of 
Baghu Nath Sahai Sondhi and Ram 
Chand Gurwala from seven years’ to 
one years’ rigorous imprisonment in each 
case. ( The judgment then dealt with 
Criminal Appeals Nos. 1163 and 
1164 of 1925, in which Raghu Nath 
Sahai Sondhi and Bam Chand Gurwala 
were the appellants against their con¬ 
viction under Section 409 of the Penal 
Code. After discussing the evidence the 
appellants were acquitted.) 

Criminal Appeals Nos. 1152, 1155,. 

1158 and 1192 of 1925. The appellants 
are Mohyud-Din Ahmad, Ram Chand 
Gurwala, Raghunath Sahai Sondhi 
and Govind Sahai Yastav respectively. 
They have all been convicted under 
S, 477-A of the Indian Penal Code anA 
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sentenced to various terms of imprison* 
ment and heavy fines. 

On the 8th of 'April 1923 a balance 
sheet relating to the working of the 
Bank till the 31sb oi January 1923 was 
presented by the directors at a meeting 
of the shareliolders of the Bank. This 
balance sheet was prepared and signed 
by Raghunath Sabai Sondhi, Ram 
Ghand Gurwala, as directors jxnd Gobind 
Sahai Vastav as general manager of the 
Bank. Mohyud*Din Ahmad was a local 
director of the Simla Branch of the 
Bank. It has l>e6n established from the 
evidence on the record that this balance 
sheet was false, inasmuch as the woi'k- 
ing capital of the Bank which was 
shown to be about Rs. 22 lacs was 
grossly exaggerated, the real working 
capital being about Rs* 7 lacs. The 
earnings of the Bank were also exagge¬ 
rated by inclusion of amounts that had 
not actually been earned by the Bank. 
The net result was that the balance 
sheet, instead of showing considerable 
loss, showed a small in*ofit. Ko divi* 
dend, however, was declared. The 

modus operandi in preparing this false 
balance sheet was the same as in the 
case of the statutory report. The 

number of sliaras alleged to be sold was 
wrong and the amount of deposits was 
exaggerated. The earnings of the Bank 
included interest on two debts which 
had been purchased by the Bank but 
liability for which had been denied by 
the debtors. The expenses for the 
month of January 1923 were not in¬ 
cluded in the total of expenditure. 

These facts are sufficiently proved by 
the statement of the auditor and the 
official liquidator and also by the^ state¬ 
ments of several witnesses including the 
officials of the Bank at the head 
office and the branches. The fact that 
a number of entries were reversed 
immediately on the expiry of the 
month of January lends strong support 
to the evidence given as to the fiobi* 
tious nature of tlie entries in the books 
of the Bank at its several branches. 
I have therefore no hesitation in agree¬ 
ing with the conclusion of the Magis¬ 
trate that the three appellants,who signed 
the balance sheet wilfully and with 
intent to defraud, in*eparad a false 
balance sheet. 

The legal i>oints raised in these 
appeals are the same as those raised in 
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the statutory report case and I do not 
therefore pt-opose to repeat them here. 

In connexion with this as well as 
the sbatutoi'y report case the learned 
counsel drew my attention to S. 282^ 
of the Indian Companies Act ^hicb 
makes punishable the offence of making, 
falsa statements in any return, report, 
certificate or balance sheet required by 
the provisions of that Act. The maxi¬ 
mum punishment provided there is three 
years’ imprisonment and fine. It was 
contended that as the offence of the 
appellants was punishable under a 
special enactment which governed their 
case, no offence under S. 477-A of the 
Indian Penal Code was committed by 
them. The argument of the counsel 
was that by enacting S. 282 of the 
Indian Companies Act the Legislature 
intended to prohibit the prosecution, 
under S. 477-A of the Indian Penal Code,, 
of pei’sons who could bo punished under 
S. 282 of the Indian Companies Act. I 
cannot accept this contention. An 
offence may fall and may be punish¬ 
able under two separate provisions of 
the law: and in the absence of an express 
prohibition to the contrary it is open to 
the prosecution to choose the law under 
which the offender should be prosecuted. 

I hold therefore that these appoHants 
have been idghtly convicted. ( The 
judgment then dealt with the question 
of sentence and reduced it in the case or 
each of the aijpellanbs. Further, dealing 
with Appeals Nos. 1274 and 1276 against 
conviction of Ramchand Gurwala and 
Raghunath Sahai Sondhi his Lordship 
acquitted the appellants). 

CTiminQl Appeals Nos. 1273 a,7id. 
1275 0 / 19*25: The appellants Ram¬ 
chand Gurwala and Gobind Sahai Vastav 
have been convicted under S. 409 of the 
Indian Penal Code and sentenced to bwe 
yeaiV and one year’s rigoi’ous imprison¬ 
ment respectively. 

The Municipal Committee of Pathan- 
kot through one of its members, Lala 
Jagan Nath, handed over a war*bond of 
the face value of Rs. 5,000 to the Amritsar 
National Bank, Lahore, with instructions 
to sell it at its market value and to re¬ 
mit the sale proceeds to the Committee. 
The bond was endorsed in favour of the 
Bank in order to facilitate its sale. In¬ 
stead of selling'the war-bond, according to . 
the instructions received by the Bank, 
the two appellants pledged it on the 24bb^ 
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of Mavob 1923, with the Allahabad BanJc 
Limited, Lahore, against cash pay 
nieiit ol Rs. 3,700. This Rs. 3,(00, 
was utilized by the appollatits to in ‘ob 
some urgent demands made on the 
Bank as it appears that the Bank was 
short of cash at that time and the ousto" 
mers were pressing for x>ayment. The 
Alliance Bank of Simla. Limited, had gone 
into liquidation about a week before this 
and consequently it seems that there 
was a rush on this Bank, Subsequently 
the official liquidator redeemed the war- 
bond from the Allahabad Bank, Limited, 
and satisfied the demand of the Municipal 
Committee of Rathankot. 

The'above facts are amply proved by 
the evidence on the record. Indeed they 
are admitted by the appellants. The 
learned counsel for the appellants con¬ 
tended that the war-bond having been 
endorsed to the Bank became its abso¬ 
lute property and the pledge thereof 
having been made in the interests of I'R® 

Bank, no offence under S. 409 of the 
Indian Penal Code could be held to have 
been established against the appellants. 

■ * . . i ^ Lb .b ^ ^ 
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This argument in my opinion, has no 


force. The war-bond was endorsed to 
the Bank for a special purpose and under 
an express direction to sell it and to pay 
the proceeds over to the Municipal Com 
mittee of Pathankot. The endorsement 
on the bond by the Municipal Committee 
in favour of the Bank, was merely o 
facilitate its disposal by the Bank. The 

property in bond as between the Munici¬ 
pal Committee and the Bank was still 
retained by the Municipal Commit^e 
and did not vest in the Bank. By 
making use of the bond in a rnanner 
which was contrary to the conditions 
under which it was entrusted to 
the Bank the appellants, who knew ot 
this fact, caused unlawful loss to the 
Municipal Committee and unlawful gain 
to the Bank. In this they acted dis¬ 
honestly and have therefore rightly been 
convicted under S. 409 of the-Indian 

Penal Code. ^ . 

The learned counsel cited some autho- 

rities in which it has been held that an 
endorsement of a negotiable instrument 
vests the property in the instruments 
in the endorsee, but those authorities 
deal with the question in order to deter¬ 
mine the right of the endorsee to confer a 
good title on a third person. Here we 
Sre concerned with the oriminal liabiliti 


of fclie appellants with respect to their 
dealings with the war-bond and the 
question arises between the Municipal 
Committee of Pathankot and the Bank, 
tlie endorsee. I tlierefore uphold tlie 
convictions of the appellants. (The 
judgment then considered the question of 
sentence and reduced it in the ,oase of 
both the appellants). 

Criminal Hevision 2066 of 1925 Par- 
shotam Das petitioner was the Manager 
of the Ambala Branch of the Amritsar 
National Bank. He has been held 
guilty of having dishonestly misap¬ 
propriated Rs. 24l/l5/2, Rs. 105/* and 
Rs. 10/8/- respectively by debiting these 
amounts to the Bank and crediting them 
to his own account. It appears that his 
own account on the 15th of May 1923 
stood at a debit balance of Rs. 1,132/6/6. 
On that date he credited to his account 
a total amount of Rs. l,287/-/6. The items 
mentioned above are included in the 
amount so credited by him. It is signi¬ 
ficant that the misappropriation was 
made on 15th of May 1923. the date on 
which the Bank failed. Vouchers were 
prepared for the three items showing 
them as having been paid on behalf of 
the Bank to three different persons. The 
hooks of the Bank show that all three 
items had already been paid to such per¬ 
sons and debited to the Bank. There was 
thus no occasion * for the petitioner to 
pay these items to the alleged respec¬ 
tive recipients or to credit them to his 
own account. I may mention that the 
petitioner transferred these items to his 
account out of the Sundries Account on 
which he was entitled to operate to 
defray any miscellaneous expenses in¬ 
curred by him on behalf of 'the Bank. 
No payment was actually made by the 
petitioner on the 15th of May. 

These facts have been sufficiently pro¬ 
ved from the evidence on the record and 
the Bank hooks. I agree with the -con¬ 
current findings of the Magistrate and 
the Sessions Judge that the petitioner 
transferred these amounts dishonestly 
from the Bank account to his own ac¬ 
count. I . 

The contention of the learned counsel 

for the petitioner was that mere transfer 
of an amount from the Bank account to 
his own account by the petitioner did 
not amount to misappropriation. Ini 
other words, that in order to establish a 
charge of'dishonest misappropriation or 

J . 



392 Lahore 

criminal breach of trust it is necessary 
that the accused should have actually 
taken tangible property such as cash from 
the possession of the Bank and trans* 
ferred it to his own possession. This 
argument does not bear a moment’s ex¬ 
amination. On the transfer of the 
amount from the account of the Bank 
to his own account the petitioner remo¬ 
ved it from the control of the Bank and 
placed it at his own disposal. From 
that moment he was entitled to deal 
with the amount as he liked ; and he had 
full disposing power over the amount 
transferred by him to his own account, 
subject, of course, to any action that the 
Bank might take to put the matter 
right. The petitioner therefore com¬ 
mitted criminal breach of trust 
in . respect of the three items by 
dishonestly misappropriating them to 
his own use in violation of the condi¬ 
tions under which he was entrusted with 
the funds of the Bank. The sentence 
is lenient and I dismiss this peti¬ 
tion. At the close of the arguments 
the learned counsel asked me to order 
that the appellants be treated as 
special class prisoners but a reference to 
the rules shows that with the possible 
exception of one they are not entitled to 
that concession. Moreover there is other 
remedy open to the prisoners to attain 
their object. I therefore refrain from 
passing any orders at this stage. 

Appeals partly allowed. 
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CampbeiiL and Addison, JJ. 

Zjabh Singh —Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 1167 of 1925, De¬ 
cided on 16th March 1926, from an order 
of the S. J;, Gordaspur, D/- 14th Novem¬ 
ber 1925. 

Crlmtnal trial—Identtflcation^Wttness not 
fMvtng seeTi accused for \oi%g period t$ no ground 
for discrediting his evidence as to l^ntlfi- 
cation. 

There is nothing surprising in a man’s appear¬ 
ance altering in six years during his absence in 
linother part of India and any person might be 
quite confident that a casual acquaintance had 
done a certain act on a particular day, but might 
etill fail to pick that casual acquaintance (never 
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having seen him in the interval) out of a crowd 
of other people six years later when asked to 
point him out, and therefore it is not of any great 
importance that such a man who has not seen, 
the other for six years will fail to recognize him 
in a crowd of other persons. [P 393 C 1] 

Bhagat Ram Puri and Rattan Lai — 
for Appellant. 

Sundar Das —for Opposite Party. 

Campbell, J. —The appellant Labh 
Singh was tried by the Sessions Judge, 
Gurdaspur, on five charges in respect of 
criminal acts alleged to have been so con¬ 
nected together as to form the same 
transaction. These acts were : (l) shoot¬ 
ing at and killing Mt. Khemi ; (2) Shoot¬ 
ing at and killing Sundar Singh ; (3) 
shooting at and killing Nawab ; (4) fir¬ 
ing at Ganga Singh with such intention 
and under such circumstances that if 
death had been caused the offence would 
have been murder ; and (5) firing at 
Budha with the same intention and under 
the same circumstances. 

All these alleged offences were com¬ 
mitted on the 30th May 1919. The 
learned Sessions Judge, agreeing with the 
unanimous opinion of the assessors, has 
held Labh Singh guilty on all five 
charges, and has sentenced him to death 
on each charge of murder and to trans¬ 
portation for ten years on each charge 
under S. 307, 

There is no doubt that these murders 
and attempts at murder were committed 
on the date named and at the village of 
Ghanieke Bangar in the Gurdaspur Dis¬ 
trict. The first information reports 
given to the police named the culprit as 
Dabh Singh of the village of Jagdev 
Kalan in the Amritsar District, and the 
present appellant answers 'to this des¬ 
cription. The only question is whether 
he is really the murderer. 

The learned Sessions Judge has relied 
upon two eyewitnesses, Ishar Singh and 
Se^ar Singh, who say that they knew the 
appellant Dabh Singh before and that the 
man with the gun^ who committed the 
offences was the appellant. Much reli¬ 
ance has been placed in this Court upon 
admissions by these two witnesses that 
they did not recognize the appellant 
when asked to identify him in the jail 
after bis arrest. The appellant was ar¬ 
rested in Bengal and it is the case of 
both sides that he had been absent from 
the Punjab for a considerable time. Ther^ 
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18 no evidence beyond the admissions of 
the two witnesses referred to about the 
nature of the jail identification parade. 
Assuming, however, that it was properly 
conducted and that the appellant was not 
allowed to disguise himself, as we have 
known to happen at other identification 
parades conducted by Magistrates, it does 
not seem to us of any groat importance 
that the witnesses who had not seen the 
appellant for six years failed to recognize 
him in a crowd of other persons. Both 
witnesses explain that in the ‘jail the ap" 
pellant had his beard loosened whereas 
when they knew him before it used to be 
tied up, and Ishar Singh says ^that the 
appellant had also blackened his face. 
However this may be, there is nothing 
surprising in a man’s appearance altering 
in six years during his absence in another 
part of India, and any person might be 
quite confident that a casual acquaintance 
had done a certain act on a particular 
day, but might still fail to pick that 
casual acquaintance (never having seen 
him in the interval) out of a crowd of 
other people six years later when asked 
to point him out« 

The murderer had come to Ghanieke 
Bangar on that particular day* in order to 
carry off a woman named Mt. Tejo who 
was the wife of Hazara ^ Singh, son of 
Kehr Singh, a cousin of the appellant and 
there is'evidence that in accordance with 
the usual custom the family of the de¬ 
ceased husband wanted the widow, while 
ber parents were reluctant to give her 
up, and that shortly after the murders a 
party from Jagdev Kalan came to Gha¬ 
nieke Bangar and carried off Mt. Tejo 
who has never been seen by any of her 
people again. The shots were fired at 
the persons resisting the taking away of 
Mb. Tejo and at other persons who subse¬ 
quently pursued the murderer and at¬ 
tempted to catch him. There is no doubt 
that the murderer was a member or a 
supporter of the late husband s family 
and this character also fits the appellant. 
There is further confirmation in the fact 
that a police gun and police ammunition 
were used. It has been proved that the 
appellant enlisted in the special police at 
Lahore under a false name on the 19th 
May and deserted with his gun and uni¬ 
form on the 25th May 1919, five days 
before the murders. A great deal of 
trouble was taken by the prosecution to 
(establish the identity of the appellant 


with the deserter and in our judgment it 
has been successful. 

We are satisfied that the conviction is 
correct. We dismiss the appeal and con¬ 
firm the sentence of death. 

Sentence confirmed. 
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Coldstream, J. 

Fakhr~ud‘din Khan alias Harhans 
Rai —Appellant. 

v. 

Mt, Biro —Respondent. 

Misc. First Appeal No. 15 of 1926, De¬ 
cided on 5th May 1926, from the order 
of the Senior Sub.-J., JuUundur, D/- 2nd 
December 1925. 

Gv/irdlan& and Wards Act (8 of 1890), S. 19— 
Without finding that fatlier ts unfit no other 
person can be appointed — Ward's welfare Js mala 
consideration. 

Without a finding that the father is unfit, the 
law forbids the appointment or declaration of any 
other person to be guardian. In such cases 
the welfare of the minors is the main consi¬ 
deration. G 21 

Niaz Muhammad and Muhammad 
Amin —for Appellant. 

Badri Das —for Respondent. 

Coldstream, J.—Harbans Rai and his 
wife Mt. Biro had two children, boys 
aged 11 and 8. Harbans Rai became a 
convert to Islam and changed bis name 
to Fakhr-ud-din. The father and the 
mother each applied to be appointed 
guardian of the children. The Sub- 
Judge, proceeding ex parte on the 
mother’s application, appointed her to 
be guardian temporarily. On the date 
fixed for the hearing of the father s peti* 
tion the petitioner was absent and the 
Sub-Judge’s successor confirmed the 
mother as guardian, dismissing the 
father’s application, and remarking in its 

order: , . • 

Section 19 of the Guardians and Wards Act is 
against an application being given by a father for 
his appointment as guardian. His remedy lies by 
civil suit. 

Against this order the father Fakhr-ud- 
din has appealed. For the appellant. 
Mr. Niaz Muhammad points out that so 
long as the father is alive and not 
proved to be unfit, no guardian at all can 
bo appointed. Mr. Niaz Muhammad has 
also referred, as regards the merits of the 
case, to various rulings upon the effect 



1926 


394 Lahore Bakrat Ali v. Ghulam Hussain (AddisoD, J.> 


upon a parent’s right of a change in his 
religion and upon the question whether 
the fact that a child is of tender age 
justifies the removal of the child from 
the custody of his father. In reply to 
these references Mr. Badri Das cites the 
judgment: Mokoond Zial Singk v. Nobodijy 
Chandar Singh (l). It is not necessary 
at this stage to have regard to these 
rulings ; for the order appealed against is 
obviously defective inasmuch as there is 
no recorded|finding that the father is unfit. 
Without such finding the law (S. 19 of 
the Guardians and Wards Act) forbids 
the appointment or declaration of any 
other person to be guardian. Nor has 
ithe Sub-Judge considered whether the 
appointment of a guardian is necessary 
for the welfare of the minors, or, if there 
is such necessity, whether from the point 
of view of their welfare (which in such 
cases is the main consideration) the 
mother is the fittest person to be 
appointed. 

I accept the appeal, and, setting aside 
the order appealed against with costs, 
remand the case to the Sub-Judge who 
will proceed to adjudicate upon the 
matter in accordance with the law to 
which his attention has been cited in 
this order. 

Case remanded, 
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Addison, J. 

Barhat Ali —Accused—Appellant. 

V. 

Ghulam Hussain —Respondent. 

Criminal Appeal No. 68 of 1926, Deci¬ 
ded on 13th March 1926, from an order 
of the Dist.-J., Gujranwala, D/- 19th 
November 1925. 

Criminal P. C., S. 476— Sessions Judge can 
taJce action even though offence Is committed before 
his predecessor under Penal Code, S. 193. 

Thero is a permanent Court of the District 
and Sessions Judge with successive incumbents 
in the Office of Judge, so a Sessions Judge can 
take action under S. 476 even though the - alleged 
offence under S. 193, I. P. C. may have been com¬ 
mitted before his predecessor. A. J. J?. 1924 Ldh. 
101. Foil, ; 6 P. R. 1909 (Cr.). Dlst. [P 394 C 2] 

M. A, K. Janjua —for Appellant. 

Judgment. —This is an appeal under 
S. 476B, Criminal P. G. One Ghulam 
Hussain applied before Eai Bahadur Bala 


Ganga Ram Soni, District Judge of 
Gujranwala, for the transfer of a case 
between him and one Barkat Ali, An. 
affidavit was filed by Ghulam Hussain 
making certain allegations. Barkat Ali 
later moved the District Judge to take 
action under S. 476 of the Oriminal P. O,. 
and to prosecute Ghulam Hussain under 
S. 193, Indian Penal Code, as regards 
allegations made by him in the affidavit, 
Rai Bahadur Lala Ganga Ram Soni 
issued notice as regards this application 
but Ghulam Hussain failed to appear. 

In the meantime he was transferred 
and was succeeded by Rai Bahadur Lala 
Rang! Lai as District Judge. He has 
dismissed the application to take action 
under S. 476, Criminal P.- 0. upon th©' 
ground that only his predecessor could 
take such action. He followed Emperor 
V. Dauli (l). 

It is clear, however, that Emperor 
Dauli (l) was dissented from in Khan 
Muhammad y. Emperor {2), That was a 
case very like the present. In it ©ne 
Sessions Judge took action under S. 476, 
Criminal P. G., the alleged false evidence 
having been given before his px-edecessor. 
It was held that he had power to do so. 
There is no distinction between a Sessions 
Judge and a District Judge. In fact the 
Court is that of the District and Ses^ons 

Judge. 1 

I would also refer to Phina Snngh v. 

Empress (3). It was held in it that 
there is no Court of a Magistrate of the 
First Class as a ' permanent Coui*t with 
a perpetual succoession of Judges.” but 
the following words occur in the body of 
the judgment and they apply to this 
0&S6 • 

It Js no doubt true of a Higli Court, of a 
Court of Session, and of a permanent Court such 
as the Court of a Cantooment Magistrate, and 
possibly of the Court of a District Magistrate that 
there is but oue Court with successive iiicum.'* 
bents in the Office of Judge. 

It is clear, therefore, that there is a 
permanent Court of the District and Ses¬ 
sions Judge with successive incumbents 
in the office of Judge. The ruling relied 
upon, therefore, by the District Judge 
does not apply. It followed Begu Singh 
v. Emperor (4) and Kartic Bam Bhakat 

(1) [1909] 6 P. R. 1909 Cr.—104 P. T.. B. 1009 

=2 I. C. 812=12 P. W. R. 1909 Cr. 

(2) A. I. R. 1924 Lah. 101. 

(3) [1-889] 25 P. R. 1889 Cr. 

(4) [1907] 34 Cal. 551=11 C. \V. N. 56S =5C^ 

li. J. 503. 


1926 


WAZia SiNOH V. Moti Singh (Zafar Mi, J.) 


Lahore 305 


V. Emperor (o) whioh were, however, 
disapproved in Sheikh liahadur v. 
Sheikh Eradattillah Mallick (6). 

I aoQordingly aooept; this appeal hold¬ 
ing that the District Judge can take 
action under S, 476, Criminal 1?. G., i''Ud 
I direct him to proceed with the petition 
on the merits. 

.4 2 >p erJ acceptp.'l. 

'IsriigSraTauTuT ~ t ^ t r- 

(C) [1010] 37 Cal. 642 -12 C. L. J. 4a -6 I. C. 
301=14 O.W. N. 70J. 
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Zafar AXjI and Gampbelij, JJ- 

Wazir Singh —Plaintiff—Appellant. 


Moti Shigh and o//ir 2 S—Defendants— 
Respondents. 

Pirst Appeal. No. 1439 of 1920, Deci¬ 
ded on 19th March 1026. 

(a> Hindu Lato—Appllccd>llity — Sfdh-cs of An- 
andpore, Dlst. Ho^hfarpore, are^ not governed by 

Hindu Laio in matters of hiherttance. 

Hindu Law is not the personal law of the 
Sodhis of Anandpore. District Hoshiarpore, and 
they do not follow it in matters of inheritance. 
That being so, there can be no presumption that 
an Anandpore Sodhi family constituted a co- 
paroenarv body in accordance with 
Law of Mitaksbara. [P 3J7 C IJ 

A (6) Hltvdu Law— Joint famity—Jagir or penj 
stoa though continuing from father to son is self- 

A pension is always allowed on condition cf 
good conduct and loyalty to Government and 
though it may ba continued from father to son, 
each recipient possesses unrestricted power of e:^- 
pending his pension. The same may be said of 
jagir moneys paid by way of 

Hindu. Law—Joint family— Property 
purchased by income from 2 *r:cstly offerings, is 

*^^iiMmr^erived from sources as priestly offer¬ 
ings is the personal income of the recipient and 
does not form part of his family j^ods, and con¬ 
sequently the property acquired by him with 
that money is his own self-acquired property and 
he has full power of disposition over it.^ ^ 

Id) Hindu Law—Joint family — Father can 
fuUy dispose of his self-acquired immovable 

^^T^e^f^ther of an undivided family subject to 
tha Mitaksbara law has full power of disposi¬ 
tion over his self-acquired immovable property . 

20 All. 267 (P. C.) and 10 Bom- o28, Fo^L ^ 

Gokal Chand Narang and Fakir Chand 
——for Appcllsiiif'* 

Teh Chand and Badri Dass—tov Res- 

**°2?^a^r’Ali, J.—The suit which ^yes 
rise to this first appeal is based on a \N ill 


under whicii Wazir Singh, tiio i)laiiuiff* 
appellant, is tho principal legatee, the 
other legatees and bonoliciarics l>eing 
Defendants Nos. 4 to 9. 

The properties willed away are of four 
kinds described in the iiotition of plaint 
under heads A, B, C and D and S\azir 
Singli sues for possession of properties A 
and B and for a declaration tliat lie is en¬ 
titled to realize tho talul;dari dues, etc.,, 
set forth under the heads C and D. 

The testator Narindar Singh was a 
Sodhi Khatri hy caste and was one of the 
faiully of Sodhi Khatris of Anandpore in 
tho Hoshiavporo District. These Sodhis 
of Anandpore are treated as Gurus or 
spiritual guides and are held in great 
esteem hy Sikhs liecause tiiey (the Sodiiis) 
are lineal do-icendants of Ram Dass, the 
fourth Sikli Guru and tho common ances¬ 
tor of the remaining Sikh Gurus wlio 
succeeded liim on© alter the otlicr : see 

the pedigree table Ex. A-8. 

Narindar Singh had an only son Moti 
Singh but the father and son fell out in 
about 1897 and ever since remained at 
daggers drawn. AVazir Singh was an old 
servant of Narindar Singh but could have 
no family relationship with him because 
he is a Jat by caste. He had ostensiljly 
no claim on Narindar Singh but his long 
and faithful services. As stated in the 
Will, Narindar Singh had a two'fold 
object in making it (l) to disinherit Moti 
Singh whom he characterized as disobe¬ 
dient, undutiful and worthless and (2) to 
reward Wazir Singh for his good services. 
He bequeathed all his self-acquired estate 
to Wazir Singh and left his ancestral pro¬ 
perty to his two grandsons thfe sons of 
Moti Singh to the exclusion of the latter. 
But on the death of Narindar Singh which 
occurred on the 15tb December 1912 
Moti Singh quietly succeeded.to his entire 
property both ancestral and self-acquired. 

The Will is dated the loth April 1908 
and it was duly i^roved by the evidence- 
of the scribe (P. W. No. 3) and an attes¬ 
ting witness (P. W. No. 4). It w'as further 
proved that it w'as deposited by Narindar 
Singh with the Registrar in a sealed 
cover and that after his death the cover' 
was opened and the AVill was duly 

registered. 

The only contesting defendant in the- 
case is Moti Singh who impugned tho 
Will on various grounds; but his plea that 
the Will was made under undue influence- 
was overruled by the learned Senior 
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Sub-Judge who tried the case and it is 
not pressed before us. It is, therefore, 
not necessary to detail here all the facts 
and evidence on which this plea was 
based but a few facts which throw a side" 
light on the other aspects of the case 
may be stated here very briefly. Moti 
Singh stated that after the death of his 
mother an illicit intimacy sprang up 
between his father and Musammat Raj 
Mani, the married daughter of Wazir 
Singh and that the boy named Hari 
borne by her was the issue of this illicit 
-connexion. Mdti Singh further asserted 
that he alienated from himself the affec- 
-tion of his father by objecting to his 
laison with Musammat Raj Mani which 
was creating a scandal and that Narindar 
Singh made the bequest to Wazir Singh 
not in recognition of his services as a 
menial servant for which he had already 
been sufficiently remunerated but to make 
a provision for the boy Hari Singh. Mu- 
eammat Raj Mani had, however, died on 
the 13th April 1906 full two years before 
the date of the Will and her son Hari 
^id not survive her long, the date of his 
.death being 28th September, 1908. But 
the deaths of these persons led to no 
reconciliation between Narindar Singh 
.and Moti Singh and there was nothing in 
evidence to indicate that Wazir Singh 
exercised an undue influence over his 
master and induced him by the use of it 
to make the Will. 

The main pleas of Moti Singh, however, 
were : (l) that the Will had beeu revoked 
'by Narindar Singh; and (l) that the Will 
was invalid and not binding on them. 

The findings of the Court below on both 
these points are in favour of Moti Singh 
but after a careful consideration of the 
evidence on the record we came to con¬ 
trary conclusions. (The judgment then 
.dealt with evidence and held that no 
subsequent Will was made by Narindar 
Singh and that be never revoked the 
Will or the codicil.) Turning^now to the 
plea of invalidity of the Will, the defen¬ 
dant s contention is that Narindar Singh 
and his son, grandsons, etc. constituted 
a joint Hindu family and were co-parce¬ 
ners in all family funds and ancestral 
property, and that Narindar Singh was, 
therefore, not competent to will away 
"the property which had been acquired by 
him with the income derived from the 
.ancestral property. The plaintiff’s reply 
is: (l) that Narindar Singh was not a 


Hindu but a Sikh ; (2) that even if he 
was within the pale of Hinduism, he did 
not follow the Hindu Law and he and 
his son and grandsons did not constitute 
a family of co-parceners as contemplated 
by that law and (3) that in any case he 
had acquired the properties with the 
money earned by himself over which he 
possessed and enjoyed unrestricted power 
of disposal. 

As regards (l) and (2) it is not denied 
that the Sodhis of Anandpore are follow 
ers of Guru Gobind Singh and are ‘*Kesa" 
dhari Sikhs” or “Singhs.” They are not 
only Singhs of Guru Gobind Singh but 
claim to be Gurus themselves and consti¬ 
tute the only priestly class among Sikhs 
whose function is to convert non-Sikhs 
to Sikhism by administering Pahul, i.e.. 
baptism by the dagger and sweetened 
water. The right called Pahul was ini¬ 
tiated by Guru Gobind Singh when a per¬ 
son who receives the Pahul is made to 
declare that his birthplace is Patna Sahib 
etc., (where Guru Gobind Singhwas born), 
that his father is Guru Gobind Singh and 
that his mother is Mata Sahib Devi 
(wife of Guru Gobind Singh). In this 
way he renounces all connexion with 
Hindusim and becomes a true Sikh or 
Singh. Guru Gobind Singh abolished 
caste and rejected the authority of Vedaa 
and other Hindu sacred books and laid 
the foundation of a religion quite distinct 
from Hinduism. Kesadhari Sikhs of the 
present day generally say that they are 
not Hindus. In Civil Appeal No. 569 of 
1923 it was asserted that Sikhs are not 
Hindus and the finding was that in view 
of the teachings of Guru Gobind Singh 
his followers may well say that they are 
not Hindus. 

But in the present case the Sodhis of 
Anandpore claim to be Hindus and this 
claim rests mainly on the* circumstance 
that they inter-marry with Hirdu Khatrie. 
That is the link which connects them 
with Hindus ; otherwise they are Sikhs 
as distinguished from Hindus and admit¬ 
tedly they do not follow the Hindu Law 
in many respects. For instance, they do 
not wear the sacred thread, do not follow 
the Hindu rules of adoption, do not per¬ 
form the tonsure ceremony, etc. Further 
according to Tikka Ram-Narayan Singh 
(D. W. No. 7) Anand^re Sodhis do not 
recognize a widow’s right to a life-estate, 
nor do they allow a daughter or daughter’s 
son to succeed even if the property 
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were self'aoquired. All this is ooutrary 
to Hindu Law. The defendant’s princi¬ 
pal witness. Tika Ram-Narayan Singh 
(D. W. No, 7), stated that in his family 
a son has no share in the property of 
his father during his lifetime even if the 
property were ancestral, but has added 
that his heirs could restrain him from 
alienating his self-acquired property 
to non-Sodhis, No instance, however, 
could be cited in suppport of thp latter 
proposition. Succession among the Sikh 
Gurus from Nanak downwards was in 
several oases not from father to son or 
to the eldest. 

Further, there is nothing in evi¬ 
dence to show that the position of 
an Anandpore Sodhi father is the same 
as that of a father in a joint Hindu 
family. Narindar Singh was not sub¬ 
ject to any restriction in disposing of 
his property. He gifted a shop to Kalla 
Singh as will appear from the judgment 
printed at pages 48—50 of the paper-book 
and he gifted to Wazir Singh, plaintiff, 
by a registered deed, dated the 19th 
April 1905, certain lands which he held 
in mortgage for Rs. 1,358 : vide Ex.P-lll 
at page 65 of the paper-book. According 
to the Mitakshara law a son even if 
adult is entitled to maintenance out of 
the ancestral property but Moti Singh 
defendant did not succeed in getting 
maintenance from his father. 

Prom all that has been stated above it 
follows that Hindu Law is not the per¬ 
sonal law of the Sodhis of Anandpore 
and that they do not follow it in mat¬ 
ters of inheritance, etc. This being so, 
there can be no presumption that an 
Anandpore Sodhi family constituted a co¬ 
parcenary body in accordance with the 
Hindu Law of Mitakshara. It, therefore, 
lay upon the defendant to establish that 
the constitution of his family was in 
accordance with that law, but he 
has failed to discharge it. 

The learned counsel for Moti Singh 
argued that though in the written state¬ 
ment filed by Moti Singh he had ex¬ 
pressly stated that he and his father 
constituted a joint Hindu family this 
was nowhere denied by the plaintiff. 
But the replication if filed by the plain¬ 
tiff has not been printed and it is clear 
that the point was raised by him as it 
was put in issue and both parties pro¬ 
duced evidence thereon : vide Issue 

Ko. 8. 
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Now \ve will consider the nature of 
the property that was in the hands of 
Narindar Singh and his sources of in¬ 
come. He had a share in Chak Guru a 
village founded by Guru Tej Bahadur. 
From him it descended througli several 
generations to Tilok Singh a brother of 
Narindar Singh's father Diwan Singh. 

On the death of Tilok Singh his widow 
succeeded to it and it was after her 
death that Diwan Singh’s branch in¬ 
herited it : see the pedigree table 
Ex. P-8. The Ghak thus came tO' 
Diwan Singh’s branch hy collateral suc¬ 
cession, that is to say it was according 
to Hindu Law obstructed heritage and 
was separate and self-acquired and not 
joint family property of the person on 
whom it devolved. His immovable- 
ancestral property, as stated in the Will, 
consisted of : (l) a one-third share in a 
haveli situate at Hardwar ; (2) certain 
residential houses situated at Anandpore ; 
(3) one-third share in a shop at Anand¬ 
pore ; and (4) certain shares in certain- 
Gurdwaras and the property attached 
thereto. It is not shown what his'in¬ 
come from these properties was, buff 
there is nothing to show that it was con¬ 
siderable. Besides the income from the 
above properties, his other sources of 
income were threefold: (1) a pension of 
Rs. 860 per annum from Government ; 
(2) a jagir of Rs. 2,878 per annum from 
the Patiala State : see Ex. D. W. No, 6 
at page 223 of the printed paper-book : 
and small jagirs from Bilaspore Tiratb- 
pore, Nalagarh and Kalsia States ; (3) 
offerings from Sikhs generally. 

These jagirs are no doubt described in 
the Will as ancestral property but the 
word “ ancestral ” is apparently used 
here as indicating that the jagirs had 
descended to the testator from his fore¬ 
fathers. It does not follow from this 
that the jagir moneys that he realized 
from time to time constituted ancestral 
property ; and the moneys received from 
any of the above sources can by no 
stretch of language be called ancestral 
property. A pension is always allowed 
on condition of good conduct and loyalty 
to Government, as stated by Moti Singh 
in his application to the Deputy Com¬ 
missioner : vide Ex. P-48, para 5 : and 
though it may be continued from father 
to son each recipient possesses unres¬ 
tricted power of expending his pension. 
The same may be said of jagir moneys 
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which were paiJ hy way of charity or 
dharamath *. see the evidence of Lala 
Bansi Lai of the Revenue Department of 
the Patiala State at page 231 and also 
E:is. D. AV. No. 6 and D. W. No. 7 at 
pages 223 and 224 in which Narindar 
Singh himself described the iagir money 
as dharamarth muafi. In Ex. D"10 also, 
at page 88, the jagir is stated to be 
dharamarth. The jagir was evidently 
liable to forfeiture at the will of the 
State and payment of the jagir from 
Patiala was once stopped as would ap" 
pear from the order .of the Patiala State: 
Ex. D-21at pages 133-131. As regards 
the offerings even the ladies of the family 
receive the same and no recipient, there¬ 
fore, is liable to account for them to any¬ 
body. The income derived by Narindar 
Singh from all these sources was his 
own personal income and did not form 
part of his family funds, if any, and 
consequently the property acquired by 
him with that money was his own self- 
acquired property and he had full power 
of disposition over it, even if it were 
assumed that his family was a joint 
Hindu family. \x\ Balwant SintjU v.JRani 
Kishori (l) their Lordships of the Privy 
Council held that the father of an undi¬ 
vided family subject to the Mitakshara 
law had full power of disposition over 
his self-acquired immovable property. 
In Ja<jTnohondas Alangaldas v. Sir Man- 
(jaldas Nathuhhoy (2) it was held that a 
man is at perfect liberty to dispose of 
property which he has inherited col¬ 
laterally. 

It has been stated that Narindar Singh 
had an ancestral moneylending business, 
but the evidence as to his money lend¬ 
ing was that he lent money at a rate 
lower than that on which he borrowed 
it. It is, therefore, clear that he could 
have made no profit by money lending, 
Further, it appears that the offerings 
that Narindar Singh received con¬ 
stituted the bulk of his income because 
he says in his letter (Ex. D-30) that he 
had acquired his property with the 
money earned by turning in pursuit of 
his ancestral (priestly) occupation (apne 
ahai peske or phir kar paida ke hai.) 

From all the evidence reviewed above 
the conclusions that follow are : (l) 
That there could be no presumption 

"(Ij [1898J ‘20 All. 267=25 I. A. 54=2 C.W.N. 

273^ --7 Sar. 279 (P. C.). 

(2) [1886] 10 Bom. 528. 
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that the testator and his son wore co" 
parceners and that the defendant on 
whom the onus was shifted had failed to 
establish that they were; and (2) that as 
the testator’s ancestral immovable pro¬ 
perty was as much as could build but little 
income and was not sufficient even for 
his household expenses as indicated by 
the fact that he had to take large ad¬ 
vances of money from the Patiala State 
for celebrating the marriages of his 
children; and a^ his income from other 
sources was large, the presumption is 
that the property willed away had been 
acquired by the testator with the in¬ 
come from those sources and that there 
was no evidence to rebut that presump¬ 
tion. 

"We, therefore, accept the appeal, and, 
reversing the judgment and decree of the 
Court below, we decree the plaintiff’s 
suit with costs throughout, 

Campbell, J. —I have had fcbe ad¬ 
vantage of I'eading the judgment of my 
learned brotlaer. It seemed to me at tb® 
argument that the learned counsel for 
the respondents in supporting the trial 
Court’s dismissal of the suit relied 
mainly upon the finding that the pro¬ 
perty bequeathed to the plaintiff was 
ancestral property of the joint Hindu 
family ; and upon the reasons for that 
finding, the decision, that the IVill of 
the loth April 1908, was subsequently 
revoked before the testator’s death, was 
not defended with any great vigour 
and in my judgment that deci¬ 

sion was incorrect. (Sis Lordship 
then examined evidence and agreed in 
decision with Zafar Ali, J.) The 

following are the learned Subordinate 
Judge’s grounds for deciding that the 
property bequeathed to the plaintiff was 
in reality ancestral property belonging to 
the joint Hindu family consisting of 
Narindar Singh and his son and grand¬ 
sons. He has held first that Sikhs are 
Hindus ; secondly , that being Hindus and 
Khatris, there is a presumption that they 
follow the Hindu Law of the Mitakshara; 
thirdly, that whei*e there is a joint ances¬ 
tral nucleus the presumption is that sub¬ 
sequent acquisitions are acquired from 
the proceeds of the nucleus ; fourthly, 
that Narindar Singh’s jagir income was 
ancestral property and fifthly, that there 
was no proof of the amount of Narindar 
Singh’s in come from offerings or of how 
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muoh was utilized in acquiring the pro- 
j)erty styled self-acquired in the Will. 

The answer to the question whether a 
Sikh is a Hindu depends very much upon 
the’Sense in which the word Hindu is 
used. It is probably coi-reot to say 
generally that Khatri Sikhs, who are not 
agriculturists and who.do not follow agri¬ 
cultural custom observe the same prin¬ 
ciples of law as are observed by Hindu 
Khatris of the Punjab regarding rights 
in inheritance to property. lb was ob¬ 
served obiter by Sir Meredyth Plowden 
in Jotoahir v. Chandi (3) that in the 
Punjab at least generally the Mitakshara 
doctrine of a son being born with a share 
is not known, nor has a son a right to 
compel partition. This remark has been 
cited with approval in more than one 
later judgment but the first proposition 
as far as I am aware has never been laid 
down authoritatively and specifically. 
The second has and in 3art EiisJieu v. 
Chamiti Lai (4) a Pull Bench decided 
that in the Punjab the Mitakshara rule 
that a son can enforce partition during 
his father lifetime is not in force. It 
follows necessarily that in the Punjab a 
joint Hindu family consisting of a father 
and son or sons is something different 
from such a family under the Alitakshara 
Law, 

In the present case we are dealing not 
merely with a Khatri Sikh family, but 
with members of the family of the tenth 
Sikh Guru whose mission in life is to 
preach and practise Guru Gobind Singh 3 
doctrine of revolt from many 'essential 
beliefs and observances of the Hindu 
religion. A great deal of the evidence 
given about the rules and customs obser¬ 
ved by this family is vague but it ap¬ 
pears that many of their rules and cere¬ 
monies differ from those of orthodox 
Hindus. The witness who ought to have 
the iiest knowledge of the family rules of 
inheritance is Tikka Pam-Narayan Singh, 
Honorary Magistrate and Civil Judge, 
Viceregil Durbari and head of the family. 
He was cited for his kinsman the defend¬ 
ant with whom inevitably all his sympa¬ 
thies must be and this is what he says : 


I have not studied the Hindu Law and, there¬ 
fore, cannot say on what points outlaw resem¬ 
bles’ the law of other Khatris. I do not know 
■what is the custom of the Khatris in our ilaqa. 
If two brothers are joint and-third is separate and 
c me of the joint brothers dies I ca nnot say if the 

■(^[ISy-iTod P. R. 1892. ^ ^ „ 

(4) [1917] 105 F. R. 1917=43 I, C. 0G7. 


separata brother will gut a share or not. No such 
instan'ie h IS occurred in our family. No instance 
has oocurreil in our fanxily in which the nui>hew 
and a brother have been loft by a third brother 
who died leaving property. 1 cannot say whether 
the nephew will succeed with the uncle or not. I 
cannot say if difference would be made if all the 
brothers were joiut. 

The sen has no share in the property of the 
father duriug his lifetime oven though the pro¬ 
perty is ancestral. Adoptioji is admissible only 
of agnatic by male, the female cannot adopt 
even with the permission of the husband. Two 
adoptions took place before rae. No ceremonies 
wore performed. In one case a' deed also was 
written and in both declarations were made be¬ 
fore baradri and the adopted son was taken by 
the adoptive father. I cannot say if any limit is 
fixed as to the age of the adopted boy or whether 
there is any restriction as to the adoption of the 
only or eldest son. I do not know any instance 
in which a daughter’s son was adopted or a suit 
brought for the cancellation. 1 cannot tell any 
instance in which the self-acquired property of a 
person was not inherited by a daughter or daugh¬ 
ter’s son nor is there any instance on the other 
side. My heirs whoever they may be can re¬ 
strain me from alienating any self-acquired 
property in favour of non-Sodhis. No instance 
of this sort c.an be cited. 

Ifc seems fco me impossible that this 
important witness coctemplated the 
existence in the Anandpore Sodhi family 
of the strict Mitakshara co-parcenary 
system with all its technical incidents 
and presumptions. 

In the written statement the defend¬ 
ants pleaded that Narindar Singh, his 
son and his grandsons constituted a joint 
Hindu family, that the entire property 
was joint acquired-with ancestral funds, 
that all the members were owners of it, 
and that it belonged only in name to 
Narindar Singh because he was the man¬ 
ager of the family. The plaintiff’s reply 
given orally and briefly was that Narin- 
dar Singh was joint with his grandsons 
but not with his son and that the pro¬ 
perty willed to the plaintiff was self-ac¬ 
quired by Narindar Singh. This was no 
admission of.the existence of the Mitak¬ 
shara co-parcenary and the pleadings d6 
not take us any further, 

I cannot agree with the Trial Court 
that the deceased Narindar Singh’s jagir 
has l>oen shown to be ancestral family 
property. The fact that he calls it an¬ 
cestral in the Will does not make it ances¬ 
tral in the technical sense and means 
nothing. The so-called pabiala jagir is 
stated by the defendant’s witness Lala 
Beasi Lial, Assistant Superintendent, 
Revenue Department to have been a 
charitable allowance and there is evi¬ 
dence that at one time payment of it waa 
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acopped. There is no evidence about the 
character of the allowances received 
from other States or of the pension stated 
to have been given by Government and 
although all the allowances may have 
been granted because Narindar Singh w^s 
a member of the Anandpore Sodhi family 
they were his separate property in de¬ 
fault of proof that the grants were for 
the benefit of his own joint family. These 
jagir allowances amounted annually to 
a substantial sum and were enjoyed by 
Narindar Singh for many years. 

The offerings by disctplesVer© no doubt 
made because the recipient was a mem¬ 
ber of this priestly family but they "were 
manifestly personal gains acquired with¬ 
out the aid of joint family property. 
There is evidence that the deceased's in¬ 
come from this source was considerable. 
The witness speaks of thousands of 
rupees. The deceased Narindar Singh 
and his son are on the worst of terms. 
The learned Subordinate Judge has found 
that since 1897, until his father's death 
the son was refused maintenance and the 
fact is clear indication that there was 
no blending of self-acquired property 
with ancestral property of Narindar 
Singh. 

The issues drawn by the Trial Court 
were as follows 

The first was on a preliminary point 
and is omitted. 

(2) Did Sodhi Narindar Singh 

favour of plaintiff on 15th April 1919? On 

plaintiff. _ . , 

(3) Is the Will valid in law and custom and 
deceased Sodhi Narindar Singh competent 


was 


the findings are not disputed on No. 3 
I hold that the Will was valid since the 
property bequeathed to the plaintiff was 
not that of a co-parcener under the 
Mitakshara Law but was self-acquired 
separate property which belonged exclu¬ 
sively to Sodhi Narindar Singh and which 
under Hindu Law and general custom 
he could gift or bequeath to any 'person 
he chose. No. 4 is covered by the samO' 
decision. The property was not ances¬ 
tral. It was not inherited from an 
ancestor and the means of acquistion 
were Sodhi Narindar Singh's separate- 
property. On No. 5 I hold that the Will 
was not invalid for any of the reasons 
suggested and on Nos. 6 and 8 in the- 
negative. There was no clear finding by 
the Trial Court on No. 8 but no claim 
that such a custom has been proved was 
made in the lengthy argument addressed 
to us in support of the lower Court s dec¬ 
ree. -The signature by several members' 
of the family of a statement of custom 
appended to the genealogical tree, to 
which Justice Zafar Ali has referred 
could have ' been at the very most an 
attempt to 'create customs and in the* 
circumstances in which the sign^urea 
were obtained, was not even this. There 
is no evidence whatsoever of the 
tence of the particular custom propound¬ 
ed in the 8th issue. 

As a result I concur in the order ac¬ 
cepting the appeal and decreeing the suit 

with coats throughout. 

Appeal accepted. 


to make it in the presence of hxs son and grand¬ 
son ? On plaintiff. ^ . _ 

<4' Is the bequeathed property ancestral and 
was Sodhi Narindar Singh not competent to be¬ 
queath the same in favour of plamtxff ? On 

*(5) If the existence of the Will is established 
was the Will •^ade under undue 'influence and 
did he make the Will on 'account of inamoral 
eonnexion with the daughter of the plaintiff and 
the Will was therefore, invalid and inoperative. 

On defendants. „ , , i. m 

(6) Did Narindar Singh make any partner 

and subsequent Will cancelling the previous one, 
if he did when did he do it ? On defendants 

( 7 ) Did plaintiff so conduct himself as to show 
that he treated the will as fictitious and practi- 
callY cancelled and is, therefore, estopped from 
brineinc this suit ? On defendants. 

ffil Is there any custom of riwaj amongst Sodhis 
which disabled Shodhi Narindar Singh to make 
a Will in favour of a stranger and a man of low, 
position ? On defendant. 

The Trial Court found in favour of the 
plaintiff-appellant on Nos. 2 and 7 and 
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Le Rossignol and Martineau, JJ- 
Benarsi Das —Petitioner. 
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Commissioner of Xncome'tax^ 

—Respondent. 

Civil Miscellaneous No. ,543 of 1924 
Decided on 11th January 1926. 

Incame-Tax Act (11 of 1922), S. 66 (3)— 
see debarred from making application to Cont 
misstoner cannot move High Court. 

The High Court may be moved under S. 66 (3> 
only when the assessee is competent to ©PP ^ 

the Commissioner under S. 66 (2) but 

assessee is debarred from making movo 

to the Commissioner, he is not entitled to 
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he High Court for requiriug the Commissioner 
for stating the oase. 

Moti Sar/cir and Jayan Nath Aggarioal 
—for Pebifcioner. 

Garden-Noad —for Reapondenfe. 

Le Rosaignol, J. —Tho petitioner aa- 
sessee applied to this Court for the issue 
of a mandainus to the Income-tax Com- 
missiouer to state a oase. The power of 
this Court in this class of proceeding is 
defined in S. 66 (3) of the Income-tax Act 
of 1922, and this Court may bo moved 
under S. 66 (3) only when the assessee is 
competent to apply to ^tha Commissioner 
under S. 66 (2). 

Now the assessee in this oase de¬ 

barred from making such application to 
the Commissioner, for the reason that he 
had failed to comply with the assessing 
officer’s demand for accounts and con¬ 
sequently had no right of appeal. For 
the foregoing reasons, we hold this peti¬ 
tion to be incompetent and we dismiss 
it with costs. 

Application dismissed. 
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Broadway and Fporde, JJ. 

Orient Bank of India, Limited —Ob 
jector—Appellant. 

V. 

Secretary of State —Respondent. 

First Appeal No. 2934 of 1922, Decided 
on 23rd February 1926, from the order 
of the Dist. J., Lahore, D/" 29bh May 
1922. 

Land Acquisition Act. S. 9 —Notice of claim. 

Merely placing an uncertified copy of a sale 
deed before the Collector is not a sufficient com¬ 
pliance with the provisions of S. 9. [P 102 C 1] 

Nargopal —for Appellant. 

The Govt, Advocate and Mehr Chand 
Mahajan^lov Respondent. 

Judgment. —This appeal has arisen 
out of a reference uuder the Land Acquisi¬ 
tion Act' Three kanals 12 marlas out of 
a large area that had been acquired by 
Government belonged to the Orient 
Bank. An award was made on the 26th 
April 1920, under which the Orient Bank 
which was in liquidation, was to receive 
Rs. 197-10'0 as compensation for the said 
3 kanals 12 marlas. On the 14th June 
1920, an application was made on behalf 
of the Orient Bank in liquidation by the 

1926 L/51 & 52 


Lahore 401 

joint liquidator to the Collector in which 
objection was taken to the amount 
awarded. It was admitted in this 
application that the Bank had not 
thought it necessary to pub in any formal 
statement as required by S. 9 (2) of the 
Land Acquisition Act. In this application 
no specific amount of compensation was 
claimed, but it was asked that a refer¬ 
ence should be made to the District 
Court relating to the value of the pro¬ 
perty acquired. This reference was made 
in due course and in it it was stated that 
notice under S. 9 of Act 1 of 1894 had 
been served on the Orient Bank on the 
14th August 1919. No appearance was 
made on behalf of the Bank before the 
Collector, but an uncertified copy of a 
sale deed in favour of the Orient Bank 
was sent to the Collector which was re¬ 
turned, It will be seen that up to the 
date of the reference no specific amount 
had been claimed as compensation for 
the land acquired. On the 8th November 
1921, another application was filed on 
behalf of the Orient Bank by the joint 
liquidator to which was attached the 
original sale deed. It was pointed out 
that the joint liquidator had on the 16th 
November 1920, made a statement in 
Court claiming Rs. 300 per kanal for the 
land acquired. On this application the 
learned District Judge recorded an order 
that the whole case had been finished 
and judgment was about to be delivered. 
For that reason nothing could be done on 
this application. The learned • District 
Judge’s award confirmed the Collector’s 
award, that is to say, the award of Rs. 
197-10-0 was maintained. Against this 
order the Orient Bank in liquidation 
has preferred this appeal through Mr. 
Hargopal. 

On behalf of the respondent the learned 
Government advocate has raised an ob¬ 
jection founded on S. 3 (2) of the Land 
Acquisition Act which requires every 
person whose land is taken under this 
Act and who has any occasion to advance 
any specific claims to the land which re- 
qu.ire to be considered, to state the 
nature of their respective interests in the 
land and the ampunt and particulars of 
their claims to compensation for such 
interests. Admittedly no such claim was 
ever made to the Collector ; that is to 
say, that no specific amount was ever 
stated by the Orient Bank in liquidation 
as being what they wanted for their land 
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Mr. Hargopal has urged fchat the fact that; 
on behalf of the Orient Bank an uncerti¬ 
fied copy of a sale deed, was placed before 
the Collector was a sufficient' compliance 
with the provisions of this section. That 
sale deed purports to convey to the 
Orient Bank an area of 4 kanals and some 
marlas of land for Bs. i;;l,200. The land 
acquired is 3 kanals 12 marlas out of the 
land referred to in the sale deed. The 
mere fact that the Collector was notified 
that this land had formed a portion of a 
plot of land purchased by the Orient 
Bank, Limited, cannot, in my opinion, be 
regarded as the statement of the amount 
claimed by the Bank as compensation for 
the land acquired. It was not until the 
16th November 1920, that Mr. Mukerji, 
the joint' liquidator, stated that the 
amount he claimed was at the rate of Bs. 
300 per kanal. The learned District 
Judge has not acted under the third sub¬ 
clause of S. 25, and, therefore, under the 
second clause of that section he could 
not award a sum exceeding the amount 
awarded by the Collector. This -view is 
supported by Secretary of State v. Gohind 
Iial Bysak (l) and the Secretary of State 
V. Bishen Dutt (2). In these circum¬ 
stances the appeal fails and I would dis¬ 
miss it with costs. 

Ap peal dismissed . 

' (1) [19071 12 C.W.N. 263. 

(2) [1911] 33 All. 376=9 I.C. 423=8 A.L.J. 

115. 
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Campbell. J. 

Ckand —Plaintiff—Petitioner. 

V. 

Bam Dhan and others —Defendants— 
Bespondents. 

Civil Bevision No. 131 of 1925, Deci¬ 
ded on 25th Pebruary 1926, from a decree 
of the senior Sub*J., Hissar, D/- 18th 
November 1924, 

(a) Civil P. C., S. 99—" Jurisdiction,** 

In S. 99 by ‘ jurisdiction of the Court * is 
meant the jurisdiction of the trial Court. 

[P. 402, C . 2] 

(t) Civil P, C., S. ^^—Ziower Court not 
p^ing heed to S. 99 acts toUh vtaterlal irregtt- 
lekrlty and Us decision can be set aside In revision 
under S, 115, 

Where the lower Court acts with irregulaa ty 
in the exercise of its jurisdiction in not paying 
heed to the provisions of S. 99 and that irregu¬ 


larity is material, in that it results in^th© apical 

being accepted on a pure technicality, its decision 

is liable to be set aside in revision. [P. 403, G. 1] 

• 

Fakir Chand —for Petitioner. 

Nanak Chand —for Bespondents. 
Judgment. —Two persons Bam' Dhan 
and Shibu Mai are alleged to have owed 
a debt of Bs. 700 increased by interest to 
Bs. 1,000 bo Duni Chand and ArjanMal. 
Duni Chand and Arjan Mai subsequently 
separated and two suits were brought 
each for Bs. 500, (a) by Duni Chand 
against Bam Dhan and Kanwar No. 1; and 
(b) by Kanwar No. 2, son of Arjan Mai, 
against Bam Dhan and Kanwar No. 1. 
In the trial Court the same issues were 
framed in both cases and with the con* 
sent ut the parties and their counsel the 
evidence in both suits was recorded in one 
of them. In each suit the plaintiff was 
given a decree. Bam Dhan, one of the 
defendants, appealed in one suit only 
i. e., that of Duni Chand. No appeal 
was preferred in the other. When the 
appeal came before the learned Senior 
Subordinate Judge a point was raised 
that the plaintiffs could not split up the 
agreement and sue separately each for 
his half share. This contention was never 
put forward either in the* trial Court 
or in the memorandum of appeal to the 
Senior Subordinate Judge. It appears 
to have been made for the first time at 
the hearing of the appeal. It was accep¬ 
ted by the Senior Subordinate Judge and 
in consequence the appeal was decreed. 

Duni Chand has come to this Court on 
re'vision. Whether or not the two suits 
were competent was a question of law 
which the learned senior Subordinate 
Judge bad jurisdiction to decide, and, 
even if his decision were erroneous, there 
would be no ground for interference with 
it by this Court on revision. The 
learned senior Subordinate Judge, how¬ 
ever, has overlooked S. 99 of the Civil 
P. C. which prohibits an appellate Court 
from reversing a decree on account of 
misjoinder of parties or causes of action 
or of any error, defect or irregularity 
in any proceedings in the suit not 
affecting the merits of the case or the 
jurisdiction of the Court. By * jurisdic* 
tion of the Court ’ is meant the jurisdic¬ 
tion of the trial Court. In the present 
instance it is clear that the merits have 
not been affected from the facts : (a) that 
no objection was tckken in the trial 
Court; (b) that in the trial Court both 
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parties agreed to fcho suits being heard 
together and this was done ; (o) that no 
appeal was preferred in the other suit 
although the issues and the decisions on 
them were precisely the sameand (d) 
that there was no objection raised in the 
written memorandum of appeal. 

The learned senior Subordinate .Judge 
acted with irregularity in the exercise 
of his jurisdiction in not paying heed to 
the provisions of S. 09 and that irrogu 
larity was material since it resulted in 
the appeal being accepted on a pure 
technicality. I accept the petition, set 
aside the decree of the lower appellate 
Court and return the appeal to hini for 
re"decision on the other points whic 

arise. . ,, .. 

Costs in this Court will follow the 

result. , T 

Appent rctiir-icih. 


Lahore 103 
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Gauri 

lant. 


Broadway, J. 

Shankar —Defendant Appel" 


Anant iJaw—Plaintitf—Respondent. 
Miscellaneous Appeal No. 1941 of 1925. 
Decided on 13th January frotn a 

decree of the Dist. J.. Amritsar. D/ 2oth 

May 1925. — AvpeaX from decree 

“• J T’t 

^^^L^Chand Mehra—tor Appellant. 
Badri Das—fov Respondent. 

Judgment.— A suit was 
the Court of the Subordinate 
Amritsar, between Anant and G 

Mai. During the pendency of the sut. 
the parties took action under par^ I o 
the Second Schedule to the Civil 
1908 and the dispute between them was 
duly referred to arbitration. An award 
followed to which objection was taken. 

The objection was set aside and jndg 
Zlt pronouncea according to the award 
AO reonired by para. 16 Kl). A aocrec 
bellowed upon that judgment so pro- 

^^Ganrl Mai thereupon preferred an 
appeal to the learned District Judge 


attacking the judgment pronounced under 
para. 16 (l). Objection was taken to tlio 
hearing of the appeal on the ground, 
that it was improperly stamped. This 
objection was given effect- to by the 
Additional District Judge and the appel¬ 
lant was directed to make good the 
necessary Gourt'fee. This he refused to 
do and the appeal as rejected. Gauri 
Mai has now come up to this Court 
through Mr. Lai Chand Mehra, and I 
have heard Mr. Badri Das for the respon- 
denc. 

It was argued by Mr. Mehra tliat jnas’ 
much as the order filing the award was 
appealable under S. 104 (/) of the Civil 
P. C.. such an appeal would lie with a 
Court-fee of Re. 1. As a matter of fact 
there are authorities which may lay 
down that although an appeal under 
S. 104 (/) is competent notwithstanding 
the fact that an award though filed has 
been the basis of a decree in its terms, 
nevertheless the Court‘fee payable on 
such an appeal would be ad valorem: 
see in this connexion Bala Dharam Das 
V. Ajudhia Pershad (l) and Hari Mohan 
Singh v. Kali Prosad ChaXiha \2}, It is, 
however, not necessary for me to discuss 
this matter any further inasmuch as the 
view taken by the District Judge is 
correct in this particular case. Mr. La! 
Chand Mehra claimed to be entitled to 
appeal under S. 104 (/) Civil P. C. A 
reference to that section, however, shows 
that it relates to an order filing or refu¬ 
sing to file an award in an arbitration 
without the intervention of the Court. 
In the present case, the arbitration was 
made under the provisions of para. 1 of 
the Second Schedule and that being the 
case there was no order necessary nor 
was on© passed within the meaning of 

H. 104 if)- 

In the present case the proceedings 
were governed by para. 16, and Mr. Lai 
Chand has been unable to show me under 
what law he is entitled to apppeal against 
the judgment pronounced under para. 16. 
■Whether or not an appeal against the 
decree was competent, the Court-fee. 
undoubtedly, should have been paid as 
calcrrtated by the learned District Judge. 

This appeal is. therefore; dismissed 

, with costs. 

Appeal dismissed. 


(1) [I88ij 70 P. R. 1881 

(2) [1900] 33 Cal. 11. 
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Addison. J. 

Fir 7 n Ghhota Lal-Amha Parshad— 
Plaintiffs—Appellants. 

V, 

Firm Bcbsd&o Mdl' Sirci TjClI Defen 
dants—Respondents. 

Second Appeal No. 1371 of 1925, Deci 
ded on 18bh February 1926, from a decree 
of the Dist. -T., Delhi. D/- 23rd January 
1925. 

(o) Civil P. C.. O. 41, R. 1 —Presentation of 
aj^al with unattesled copy of jiidgment Is proper 
when attested copy is not available. 

Ifc is sufficient compliance with law if second 
appeal is presented with unattested copy of first 
Court’s judgment, when an attested copy was 
applied for, but the report was that the record 
could not be traced. [P- 404, C 1] 

( 6 ) Limitation Act, Art. 115—Limitation for 
suit for non-delivery of goods of various ship¬ 
ments begins from last day of arrival of last ship- 
meni. 

No cause of action for a suit for non-delivery 
of goods of various shipments accrues to the 
plaintifi until the last day of arrival of the last 
shipment and limitation for such a suit begins 
from that day. A.LR. 1025 Lah. 513, Poll. 

j [P. 404, C 2] 

Jagan Nath Aggarwal —for Appellants. 

Shaiyiair Chand —for Respondents. 

Judgment. —A preliminary objection 
was taken on behalf of the respondents 
that this second appeal was time* barred 
as though it was died within time it was 
not accompanied by an attested copy of 
the first Court’s judgment though there 
was an unattestsd copy of that judgment 
filed with the appeal. It is clear, how¬ 
ever, that an attested copy was applied 
for bub was nob supplied, the report being 
that the record could not be traced. In 
my opinion there has been a sufficient 
compliance with the law in these cir¬ 
cumstances. It is true 'that up to date 
no attested copy has been placed on this 
record but the appellant is ready to do 
so. I see no reason to call upon him to 
pub such an attested copy upon the re¬ 
cord and overrule the objection. 

The suit was one for non-delivery of 
five bales of white mulls which the de¬ 
fendants had contracted bo sell to the 
- plaintifi's on the 17th November 1916. 
The suit was instituted on the 30bh July 
T920. The contract was for five bales of 
white mulls, December shipment three 
lobs, 60 days grace, payment to be against 
railway receipts and invoices. Various 
defences were raised and the plaintiffs’ 
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suit was dismissed by the Court of first 
instance. On appeal the learned District 
Judge held that the due date of the first 
instalment, i. e., the December shipment, 
expired about the 30th June 1917, and 
that the suit as regards that instalment 
was accordingly time-barred. He held, 
however, that the suit for the other two 
instalments was within time and he 
accepted the appeal and granted the 
plaintiffs a decree for Rs. 356-4-0 with 
proportionate costs in both Courts. 
Against this decision the plaintiffs have 
filed cross-objections. 

The principal point argued before me 
was the question of limitation. It was 
contended that the lower appellate Court 
erred in dividing the contract into seve¬ 
ral parts for purposes of limitation 'and 
that the whole oontract should have been 
treated as an indivisible one and not an 
instalment contract. It is unnecessary 
to labour this point ; for it is covered by 
authority. Two Division Benches of this 
Court have held that a contract such as 
the present one was not an instalment 
contract, that the defendants could have 
delivered goods under it up to the last 
day of arrival of 'the last shipment and 
that the plaintiffs could nob sue for 
damages for breach of contract until that 
date had expired. These rulings are 
Phul Chand-Fateh Chand v. Chhote JCiaP 
Amha Pershad (l) and Civil Appeal 
No. 1000 of 1925. All the points taken 
in this appeal and in the cross-objections 
are covered by these two authorities. 1» 
therefore, hold that the whole claim was 
within time. 

The District Judge found that the due 
date for the last instalment was the 30th 
August 1917, It was contended, how¬ 
ever, that here again he erred as there is 
good evidence which he did not consider 
that March shipments were arriving in 
September 1917. It is clear that the 
defendants could have shipped the goods 
up to March 1917 at least, and as such 
shipments were still arriving at Karachi 
in September 1917 no breach of contract 
took place till then. After the goods 
arrive it takes about a week to clear 
them and then the documents have to be 
posted to Delhi through some Bank for 
acceptance. This would certainly take us 
tcfthe 26th September 1917 and there*' is 
evidence that on that date the rate was 
Rs. 6-10-0. The contract rate plus for-* 
(1) A. 1. B. 1925 Lab. 518. 
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warding charges comes to Rs. 5-6’0. The 
difference is Re. 1“4‘0. This has to be 
multiplied by Rs. 750 so that the plain¬ 
tiffs suit should have been decreed for 
Rs. 937-8*0 whereas the learned District 
Judge only allowed Rs. 356-4-0. 

I accordingly accept this appeal by 
raising the amount decreed by the 
learned District Judge from Rs. 356-4-0 
to Rs. 937-8-0. i. e., by raising it by the 
cum of Rs. 581-4-0. The appellant will 
have his costs on the latter sum in this 
Court and on the sum of Rs. 937-8-0 in 
the two lower Courts. The cross-objec¬ 
tions are dismissed but without costs. 

Appeal accepted. 
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Broadway and Fforde, JJ. 

3/c/ir Singh —Accused—Petitioner. 

V. 

The Croxon —Opposite Party. 

Criminal Revision No. 757 of 1925, 
Decided on 23rd March 1926. 

Criminal Law Amendment Aci (14 of 1006J. 
S. 17 ( 2 )—Person taking active par^ in assisting 
io organize a meeting Is promoting It. 

A oersou who takes an active part in organiziug 

or as^sting to organize a meeting 
reearded as promoting or assisting to promote it. 
In the ordiLrv dictionary sense to promote an 
undertaking is'to forward, further or encourage 
it and a person who takes apart in the actual 
management of a meeting is 

ing or encouraging such meeting. [P- 405, C J 

Man Singh—io\' Petitioner. 

Ram Lal—iox Opposite Party. 

Fforde. J.—The finding of the appel¬ 
late Court in this case is that the peti¬ 
tioner assisted in the arrangements for 
the reception of the audience at n^etings 
of an unlawful association which took 
place on the 9th and lOth July» He also 
assisted in keeping order in a procession 
which took place on the 9th in connexion 
with these meetings, and is proved to 
have taken charge of sums of money 
which were raised on this occasion. 

Upon these facts the lower Courts have 

held that the offence has been established 

under the provisions of &. 17 (2) of the 
Criminal Law Amendment Act. which 
provides, inter alia, that a person who 
promotes or assists in promoting a meeting 
of an unlawful association, or of any 
members thereof as such members, shall 


be punished with imprisonment for a 
term which may extend to three years, or 
with fine or with both. In my opinion 
the conclusion of the Court on this point 
is sound. A person who takes an active 
part in organizing or assisting to organize 
a meeting must clearly be regarded as 
promoting or assisting to promote it. In 
the ordinary dictionary sense, to promote 
an undertaking is to forward, further or 
encourage it, and a person who takes a 
part in the actual management of a meet¬ 
ing is obviously furthering or encouraging 
such meeting. 

The petitioner was sentenced by the 
trial Court to two years’ rigorous impri¬ 
sonment and a fine of Rs. 100, or, in 
default of payment of fine, to undergo a 
further two months’ rigorous imprison¬ 
ment. He appears to have been given a 
further concurrent sentence by the trial 
Court under the provisions of S. 17 (1) of 
the Act. but from the judgment before me 
it is not clear what that sentence wafc 
The appellate Court has reduced the im¬ 
prisonment imposed under S. 17 (2) to 18 
months. 

The petitioner has already undergone a 
little over 10 months’ rigorous imprison¬ 
ment. The learned Sessions Judge in the 
course of his judgment stated that this 
man seems not to have played so promi¬ 
nent a part as the other accused. Under 
these circumstances I do not think that 
it would be in the interests of justice to 
inflict a greater punishment upon him 
than has been' imposed-upon the other 
petitioners before us, and therefore 1 do 
not think that he should be ordered to 
undergo the unexpired portion of his 
term of imprisonment. I would accord¬ 
ingly, while maintaining the conviction, 
reduce his sentence to the period already 
undergone, and direct that his bail bond 
be discharged. 

Broadway, J.—I agree. 

Sentence reduced. 


% 
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Broadway and Ffurde. JT. 

Basant Singh —Accused —Petitioaer. 

V. 

The Grown —Opposite Party. 

Griminal Revision No. 668 of 1925, 
Decided, on 23rd March 1926. 

Criminal Law AmendrnetK Act (li of 
1908), S. 17 (1) —Accused admitting to be jatha- 
dar of the organization v!ith which he is charged 
is guilty under S. 17 (1) but not under S. 17 (2) 
unless there £& a Jatfia In exlste^ice. 

An accused person does not plead to a section 
of a oritninal statute. He pleads guilty or not 
guilty to the facts alleged to disclose au offence 
under that section. 

Whore the charge stated that the accused was 
the jathad.'it of the AJrali Dal and as such ad¬ 
dressed meetings of the Akalis and appealed to the 
Sikhs to organisss themselves into jathas, and ^ he 
admits himself to be a jathadar of that organiza¬ 
tion, ho is admitting that he is a member of 
au unlawful association, therefore pleading guilty 
to au offence under the provisions of S. 17 (1). 

[P. 406. C. 2, E. 407. C. U 

The words “ jathadar ” means a person who 
leads or controls a jatha, and if it is proved that 
there was any jatha being at that time led or 
controlled by the accused, he would obviously be 
guilty of managing au unlawful association. 

l^.^ 407, C. 1] 

Man Sifigh —for Petitioner. 

Ram Cjal —for Opposite Party. 

Ffrode, J .— In this case the petitioner 
has been convicted on a charge which 
Tans as follows : 

That you, on or about tUe 15th May 1924 and 
22Dd August 1024 at the Siugh Sabhas, Rawal¬ 
pindi and Gujar Khan, respectively, a.s jathadar 
Akali Dal, Gujar Khaii. addressed the meeting of 
the Akalis and appei^led to the Sikhs of the 
district to organize cheuiselves into jathas to 
proceed to .Taito in tbe Nabha State aud Bhai 
Pheru in Lahore district in the name of the 
Bhiromani Gurdwar.a Prabandhak Committee. 
The Akali Dal and the G. P. C. and all 
the jathas organized by or affiliated to these 
bodies are declared unlawful associations imder 
Punjab Government Notifications Nos. 23772 and 
23773 dated 12th October 1923, and thereby 
oommittad an offence punishable under S. 17 (2) 
of the Criminal Law’ (Ameudment) Act aud 
within my cognizance. 

After evideace had been led for fcha 
proseoubioD, establishing the acts set oat 
in this charge, the charge was explained 
to the petitioner, and on his being asked 
to plead to it he pleaded guilty and 
added that he was prepared to rep«it the 
offence in future. He declined bo produce 
any evidence in his defence. 


Ml*. Man Singh for the petitioner has 
argued that the charge does not disclose 
an offence under 17 (2) of the Orimi" 
nal Law (Amendment) Act. He contends 
that even assuming that the petitioner 
was the jathadar of the Akali Dal, Gujar 
Khan, and that he addressed meetings of 
the Akalis of that district urging them to 
organize themselves into jathas and pro" 
ceed bo .Jaito and Bhai Pheru in the 
name of S. G. P. G., this did not 
amount to managing or assisting in 
managing an unlawful association or 
promoting or assisting in promoting a 
meeting of any such association or of any 
members thereof as such members. 

Mr. Ram Lai for the Grown on the 
other hand argued that the petitioner, 
having pleaded guilty generally to the 
charge, must be deemed to have admitted 
the committing of an offence punishable 
under S. 17 (2), Criminal Law Amend¬ 
ment Act, as that section is specifically 
mentioned in the charge. I will first 
deal with Mr. Ram Lai’s contention. In 
my oi>inion the plea of guilty amounted 
to an admission that the petitioner occu¬ 
pied the position as stated in the charge 
and committed the acts therein specified, 
bub unless the facts averred in the 
charge amount in law to an offence under 
S. 17 (2) Criminal Law (Amendment) 
Act. the plea cannot amount to the ad¬ 
mission of guilt under that section. An 
accused person does nob plead to a sec¬ 
tion of a criminal statute. He pleads 
guilty or not guilty to the facts alleged 
to disclose on offence under that section. 
Accordingly we have to consider whether 
the facts set out in the charge establish 
an offence within the provisions of the 
Criminal Law (Amendment) Act. 

The respondent’s admission amounts 
to this : He was the jathadar of the Akali 
Dal. Gujar Khan, and as such addressed 
meetings of the Akalis and appealed to 
the Sikhs of the Gujar Khan district to 
organize themselves into jathas for the 
purpose of proceeding to Jaito in a 
Native State and Bhai .Pheru in the 
Lahore district in the name of the 
S. G. P. G. Now. by Notification 
No. 23772, dated 12bh October 1923, the 
S. G. P. G. and all jathas organized by 
or affiliate^ to this body were declared 
to be unlawful associations. By Notifi¬ 
cation No. 23773 of the same data the 
association known as the Akali DaL 
otherwise known as the Shiromani Akali 
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Dal. and all jabhas organized by or aflili- 
abod to this body are declared to be un* 
lawful assooiatiotis, and a person who ad' 
mits himself to be a jathadar of that 
organization is admitting tbat^ he is a 
member of an unlawful assooiation. He 
.has, therefore, pleaded guilty bo an 
offence under the provisions of S. 17 (1) 
of the Criminal L»w Amendment Act, 
which provides that whoever is a mem¬ 
ber of an unlawful association or takes 
part in meetings of any such associations, 
or contributes or receives or solicits any 
contribution for the purpose of any such 
association, or in any way assists the 
operations, shall be punished with impri¬ 
sonment for a term which may extend 
to six months, or with fine or both. A 
further admission by the iietibioner that 
he addressed meetings of the Akahs and 
asked them to form jathas lu the 
name of the S. G. P. G. clearly amounts 
in*my opinion to an admission tl.at he is 
assisting the operations of S. G. I. O. 
There can therefore 1)0 no iiuastioii 

whatsoever as to his 

guilty to an offence under S. 17 U) ot the 

^^The evidence moreover couclu-^ively 
established an offence under this sub¬ 
section. He has not. however, been 

charged under this section bat under 

S. 17 (2), and the question therefore is 
whether the facts set out bring mm 
within the provisions of that sub-sectiom 
To come within the latter provisions he 

must be proved to have managed or assis¬ 
ted in managing or to ^ 

or assisted in promoting, a meotui, 

Akali Dal or of any members bhoreof a» 
memi)ers. To this effect he has not 
pleaded guilty and it does nob appear to 
me that the finding of the lower appel¬ 
late Court establishes an offence under 
this sub-section. I understand the word 
** jathadar ’* to mean a person who lead^ 
or controls a Jatha, and if it jeen 

proved that there was any Jatha m 
being at that time led or controlled hs 
the petitioner, ho would obviously be 
guilty of managing an unlawful associa¬ 
tion. It appears, however, that the ob 
jeeb of the meeting in question was to 
bring such a jatha into being. The charge 
brought by the petitioner against the 
people of Gujar Khan was that they hi^ 

not done their duty to the S. G. P. O. 
in forming iathas, and it is not ^“S^ed 
in evidence that any jatha had been 


formed at that place. It cannot bhore* 
foro be saitl Chat the petitioner by des¬ 
cribing himself as a jathadar has been 
proved to have managed or assisted in 
managing an unlawful association. 

I do nob see, either, how ho can be 
said to have promoted or assisted in pro¬ 
moting a meeting of a proclaimed 
association. It is true that he was the 
principal speaker at the meeting of 15th 
May, bub speakers at public meetings are 
nob nece.sarily the persons who organize 
these meetings, and there is no evidence 
to the effect that the petitioner either 
promoted or assisted in promoting the 
meeting, using these words in their ordi¬ 
nary significance. 1 am. bheiefore. of 
opinion that the conviction under S.17 (2) 
cannot stand. Under S. 17 (l) the maxi¬ 
mum punishment which may be imposed 
is imprisonment for a term of six months 
and a fine. The petitioner has already 
undergone a term of more than six 
months imprisonment and accordingly if 
he had been charged ‘with and convicted 
of an offence under S. 17 (l), he would 
have served the maximum term of 
imprisonment for such an offenco. 

For the reason given I would accept 
the petition to the extent of altering 
the conviebioD to one under S* 17 (1), 
and would direct that his bail bond be 
discharged and he be set at liberty. 

Broadway, J.—I agree. 

Co7iui(‘tion altered. 
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Shade L vd, C. J. 

Bishambar and others —Complainants 
Petitioners. 



Ra 7 n Ghand and others —Accused— 


Respondents. 

Criminal Reference No. 4d of 1926. 
Decided on 12th March 192(), made by 

- — * -r \ • 


, « 


i-v • 






December 1925. 

Criminal P C., S.SAi—One of the abased ob- 
sgnl^’fnnplalnani failing to produce evidence 
sJuntld 7iot be burdeyted with costs of adjournmeyit. 

A Magistrate is not justified in ordering costa 
of adjournment to be paid by complainant foe 
failure to produce evidence when -one of the ac¬ 
cused is not present on the date and .an adjourn- 
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ment is necessary in order to procure the atten¬ 
dance of the absent accused. 

N. C. Pandit —for Bespondents. 

Order .—There can be no doubts that 
the complainants had committed default 
in producing their evidence, and that 
the trial Magistrate would have been 
justified in ordering them to pay costs 
of the adjournment, had it not been for 
the fact that one of the accused was not 
present on the date in question, and 
an adjournment was necessary in order 
to procure the attendance of the absent 
accused. 

In these circumstances I set aside the 
order directing the complainants to pay 
Rs. 30 to the accused as costs of the ad¬ 
journment. 

Order set aside. 
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Campbell and Zakak Ali, JJ. 

Atma Singh —Defendant—Appellant. 

V. 

Nathu d/aZ and others —Plaintiff and 
Defendants—Respondents. 

First Appeal No. 1371 of 1922, Decided 
on 30th January 1926, from the decree 
of the Sub’J., 1st Glass, Amritsar, D/* 3rd 
February 1923. 

Courl-Fee'i Aci, Sch. 1, Art. 1 — Decree provid¬ 
ing reaiSeaUon of portion of decretal amount from 
certain property—Appeal for release of that pro¬ 
perty from decree must be valued ad valorem. 

Where a vendor obtained a decree against nis 
vendees and subsequent transferees for the 
balance of purchase-money for property consisting 
of a house and a shop, and the decree provided 
portion of the decretal amount to be realized by 
selling the shop of -which appellant was last 
vendee and he appealed against so much of the 
decree as rendered his property liable and sought 
th^t he should b^ released from the decree; 

Seld', that the proper stamp to be paid was one 
ad valorem on the value of the decree, not ex¬ 
ceeding however, the value of the shop : 30 Mad. 
96 {F. B.), Foil. [P. 408, O. 2] 

J. G. Sethi —for Appellant. 

Jagan Nath AggarwaJ, Balwant Rai^ 
Nahiimat Rai and LtX Chand —for Res* 
pondents. 

Campbell. J. —A preliminary objec' 
tion is taken that there has been no 
proper presentation of this appeal which 
was filed on a Court-fee stamp of Rg. 10 
on 1st May 1922. The nature of the 
suit is as follows : In 1919 the plaintiff 


sold a shop and house to Gangs' 
Risben, Lalu Mal and Sain Das for 
Rs. 18,500. A stipulation was made that 
Rs. 12,000 of the sale price were to^ 
remain in deposit with the vendees to be 
paid within a year, together with inter* 
est, the properties being hypothecated 
for the amount due. The three vendees 
subsequently resold the bouse and shop 
which passed through several hands 
until finally the house was acquired by 
Karam Chand and the shop by At-ma 
Singh. The suit is by the original 
vendor against his own vendees and the 
subsequent transferees for Rs. 13,051-12*0. 

The lower Court has decreed in favour 
of the plaintiff as follows : Jamna Das 
one of the intermediate transferees is to 
pay Rs. 528. The balance is to be real¬ 
ized from the house. In case of defi* 
cienoy it is then to be realized from the 
shop aud if there is any further deficien¬ 
cy the original vendees are responsible 
for it. Atma Singh, who holds the shop, 
has now appealed on four grounds, of 
which the first is that the lower Court 
erred in holding that the appellant was 
not entitled to prove that payment of . 
money was conditional on delivery of 
possession, and the other three maintain 
that Atma Singh is in no way liable for 
the claim and that the plaintiff has no 
lien on the shop. 


The law is clear as to the proper 
Court-fee to be paid on such an appeal 
It was pointed out in Venkappa v. 
Narasimha U), the decision which 
was approved by a Full Bench in Kcsava~ 
Tapii RamahTishna Reddi v. Kotta Kota 
Redii (2). The Full Bench decision was 
followed in Jugal Per shad Singh v. 
Parbhu Narain Jka (3) and Tharu Mal 
V, Chandu Ram (4). The appellant’s 
appeal was against so much of the 
decree as rendered his property liable 
and sought that he should be released 
from the decree. The proper stamp to 
be paid was one ad valorem on the value 
of the decree, not exceeding, however, 
the value of the shop. The appellant 
should have valued his shop and paid 
Court-fee on that valuation, and if the^ 
respondents had challenged the correct¬ 
ness of the valuation, the matter would 


( 1 ) 

( 2 ) 

(3) 

(4) 


1887] 10 Mad. 187. 

1906] 30 Mad. 96=16 M.L.J. 458 (F.B.). 
1910] 37 Cal. 914=8 I.C. 1146. 

[1916] 11 P.R. 1916=33 I.O. 138=59 P. 
W.R. 1916. 
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have been investigated and adjudicated 
upon in the usual manner. Instead of 
this, and in spite of objections raised by 
the office the appellant insisted upon 
appealing on Rs. 10 stamp and declaring 
the value of his appeal for purposes of 
Court'fee to be declaratory. 

There is no force in the appellant s 
learned counsel’s argument that for all 
practical purposes there was an adjudi" 
cation on the question of Court"fee 
stamp by the taxing officer. The case 
was never before the taxing officer. 
In our opinion the appellant s learned 
counsel could have had no reasonable 
doubt about the law governing his case 
and there was no bona fide mistake, ^ e 
refuse, therefore, to extend time under 
S. 149, Civil Procrdure Code, and we 
dismiss the appeal with costs. 

Appeal dismissed. 
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Broadway and Fforde, JJ. 

Lachi and others —Appellants. 

V. 

Stirja and others —Respondents. 

Second Appeal No. 648 of 1923, De¬ 
cided on 17th March 1926, from a decree 
of the Dist. J., Karnal, D/* 9th January 

1922« 

Custom— (Fu.najb)—Allenali<y«.—Bu!jlng a house 

to'ttve tn is necessSij/. 

Where the only ancestral house biloiigipg to a 
person is sold in execution of decree and eject¬ 
ment from that ancestral house is imminenj;, and 
it is not easy to rent a house in the Milage, h 

buying a house to live ■" K 410, C. 1] 

Shamair Chand^for Appellants. 
Balwant Rai and Badri Das for Res¬ 
pondents. 

Judgment. —This second appeal has 
arisen in the following circumstances : On 

the 16th February 1921 one Ohelu, a Jat 
of Karnal, sold 39 bighas 10 biswas of 
land to Lachhi Ram and Banu Mai, sons 
of Telu Mai, for Rs. 6,000. On the 26th 
April 1921, Surja, one of Chelu’s rever¬ 
sioners instituted a suit for the usual 
declaration to the effect that the sale 
would not be binding on him on the 
ground that it had been effected without 
Ibnsideration and necessRy. The vendees 
claimed that there had been necessity for 


the sale and that full consideration had 
passed. They also pleaded that the pro¬ 
perty was not ancestral. The Courts 
below have held that the property was 
ancestral, by which conclusion we are 
bound, and further that the whole con¬ 
sideration passed, and that out of it all 
but a sum of Rs. 2,115 was for necessity. 
Accordingly the sale was transformed 
into a mortgage charging a sum of 
Rs. 3,885 on the property, and Surja was 
granted a decree accordingly, 

In this second appeal, before us, Mr. 
Shamair Chand has urged that the con¬ 
clusion arrived at by the Courts below 
that the balance of the consideration 
which had been advanced to Chelu for 
the purpose of purchasing a house and 
with which a house had actually been 
purchased was not for necessity. No 
direct authority has been brought to our 
notice on this point. It appears that 
Telu Mai. the father o£ the vendees, had 
held the ancestral house belonging to 
Chelu on mortgage. He had obtained a 
decree on this mortgage and bad brought 
the house to sale, the auction sale taking 
place in October 1919, and the sale liad 
iDeen confirmed. It is obvious that Chelu 
had done his level best for as long a 
period as he could. It is equally clear 
that he was being pressed to vacate ; for 
he actually did surrender possession of 
his house to the auction-purchaser on the 
25th February 1921. In order to have a 
house to live in he entered into an 
■arrangement by which he bought a house 
on the 13th February 1921. and in order 
to obtain the funds necessary to pay for 
it sold the land in question on the 16th 
February 1921. The vendees are non- 
agriculturists and the sale had, therefore, 
to be sanctioned by the Deputy Commis¬ 
sioner. 

The point for determination is whether 
in this case it was necessary for Chelu to 
part with ancestral property in order to 
purchase a house to live in. The Courts 
below have held that it was not neces¬ 
sary for Chelu to purchase ‘ another 
house." The use of the words “ another 
house ” by the learned District Judge 
indicates that the learned District Judge 
was under the impression that Chelu was 
the owner at least of one house other 
than the one purchased, whereas that is 
not the ease. His ancestral house had 
already been sold in execution of the 
decree as already pointed out and his 
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ejectiaeufc from that ancestral house was 
itniniuent. He is au old man of SO with 
out any son and accustomed to live in 
a house of substantial dimensions which 
Ks evident from the fact that his ancestral 
house which was sold realized a sum of 
Rs. 2,000. There is no evidence on the 
record to show that any houses were 
available in this village to be rented, and 
as a rule it is not easy to rent a house in 
a village. I would also point out that in 
the Court below the respondents’ counsel 
'appears to have admitted that a house to 
live in was a necessity, his argument 
being tliat it was not necessary to buy 
one. As already stated there is nothing 
to show that a house could be rented, and 
in the special circumstances of this case, 
I tliink that the purchasing of this house 
by Chelu must be regarded as a neces¬ 
sity. 

I would, therefore, accept this appeal 
and dismiss the plaintiffs suit with costs 
throughout. 

Appeal accepted. 
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JA-I tiAL, J. 

'rrilok Singh and anothet —Accused 
Petitioners. 

V. 

The Crown —Opposite Party. 

Miscellaneous Criminal Application 
No. 33 of 1026, Decided on 4th May 
1926, for transfer of cases. 

Criminal P. C., S. 526— One 'prosecuUcni wit¬ 
ness friend of complainant and of Magistrate 
also—Case should be transferred. 

Whore one of the prosecution witnesses is 
alleged to be a great friend of complainant and 
the Magistrate also is on frieudly terms with 
the witness, the case should be transferred to 
another Magistrate. CP ^ ^3 

Nand Ltal —for Petitioners. 

Judgment. —A chalan under S. 325, 
Indian Penal Code, was presented against 
Trilok Singh, the petitioner, in the Court 
of the Magistrate, 2nd Class, Samrala. 
The petitioner filed a complaint under 
Ss. 392/148 of the Indian Penal Coda 
and S, 107 of the Criminal Procedure 
Code against Man Singh the complainant 
in the first case, and others. This com¬ 
plaint was sent by the District Magistrate 
of Ludhiana bo Sardar Dhian Singh. Ma¬ 
gistrate, Isb Glass, Ludhiana. The latter, 


after examining the complainant on tho 
14th November 1925, decided-to enquire- 
into the case under S. 20'4 Crimi¬ 

nal Procedure Code and fixed the 5th 
December 1925 for the evidence of the 
complainant. In the meantime the- 
Magistrate, 2nd Glass, of Samrala, com" 
menced the trial of the case under 

S. 325. ^ 

The petitioner applied to the District 
Magistrate on the 16th November 1925 
for the transfer of the case from tho 
Court of the Magistrate, 2nd Glass, 
Samrala, on two grounds : (1) that his 
complaint under Ss. 392/148, Indian, 
Penal Code, and S. 107, Criminal Pro¬ 
cedure Code, was pending before the 
Magistrate. Ist Class, and it was desirable 
that both the cases should be tried by 
the same Magistrate. A complaint under 
S. 392 not being cognizable by the 
Magistrate, 2nd Class, a prayer was made 
that the complaint under S. 325 bo 
transferred to the Court of Sardar Dhian 
Singh. Allegations wore also made that 
the petitioner did not expect justice in 
the Court of the Magistrate, 2nd Glass, 
Samrala. The District Magistrate asked 
Sardar Dhian Singh to report whether 
the case pending before him had any 
connexion with the other case. He also 
asked for a report as to the section under 
which the complaint before him had 
been made. On this Sardar Dhian Sing 
reported on the 1st December the 

complaint was made under Ss. 392/146 
and 107, Criminal Procedure Code, but 
the facts alleged disclosed an offence 
under S. 323, Indian Penal Code. 

The District Magistrate thereupon 
ordered on the 4bh'December that both 

the cases be heard by the 2nd Class 
Magistrate, Samrala. A further appli¬ 
cation by the petitioner for transfer of 
the cases from that Court was disiiiissed 
by the Dietrict Magistrate. The present 
petition is for transfer of the cases from 
the Court of the Magistrate, 2nd Glass, 
Samrala. Allegations have been made 
that the Magistrate has expressed an 
opinion against the petitioner and has- 
told him that he would convict him, 
and that the Magistrate has already 
obnvicted the petitioner in another case 
and is, therefore, prejudiced against him. 

I am prepared to accept the explana¬ 
tion of the Magistrate as regards these 
allegations. It appears, however, that 
one Karta is a witness for the prosecu- 
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tiou and blio pebibiouer has made an 
allogabion that the Magistrate is very 
friendly with Kavta. It is alleged that 
both play chess together. This Karta 
is alleged to be a great friend of the 
ooinplainanb also. The Magistrate has 
given a prevarioatory explanation re¬ 
garding the allegations about Karta. 

I must, therefore, accept the allegations 
of the petitioner as true so far as the 
oonnesdion of Karta with the complainant 
and the Magistrate are concerned. 

Moreover, I consider that there was no 
juatification for transferring the S. 392 
case from the Court of Sardar Dhian 
Singh bo that of the Magistrate, 2nd 
Class, Samrala,' because the statement 
of the complainant disclosed an offence 
under S. 392, Indian Penal Code, and 
Sardar Dhian Singh had not before him 
the complainant’s evidence to enable 
him to decide whether tl\e case under 
S. 392 had or had not been made out. 
At that stage there was no reason to 
hold that the case was merely one under 
S. 323, Indian Penal Code. The Magis¬ 
trate of Samrala was nob, therefore, 
competent bo hear the complaint of the 
petitioner. Both the oases are closely 
conueebed with each other and it is 
desirable that both should be heard by 
the same Magistrate. For this reason, 
and for the reason already mentioned, 
I order that both the cases be transferred 
from the Court of the Magistrate, 2nd 
Glass. Samrala, to the District Magis¬ 
trate of Ludhiana, with the direction 
to try them himself or to send them 
for trial to some other competent 

Magistrate. ^ , 

Trayisfer directed. 
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MaktineaC, J. 

Hausmy—Accused—Petitioner. 

v. 

The Crown —Respondent. 

Criminal Revision No. 1625 of 1925. 
decided on 2nd February 1926, from the 
;rder of the District. Mag.. Gujranwala, 
■>/- 23rd September 1925. 

“ci“ ‘hat the Magistrate to 

t^Urfaet is addressed shall act .a pur- 


sluiiloo thereof and does not require him to tako 
ovideuce ; honco it is no part of his duty 
to asoertaiu whether the warrant issued under 
S. 7 was a L*gal warrant ; 3 V. Li. (Cr.) 1901), 

Rcl. on. [!*• 

Moti Sagar —Cor Pebibioiter. 

Judgment. —It is alleged in this 
application that‘a warrant for the arrest 
of the petitioner, who lives at Gujran- 
wala, for an offence under S. ‘420, Indian 
Penal Code, was issued by the Political 
Agent in Indore State under S. 7 of the 
Extradition Act and sent to the District 
Magistrate of Gujranwala ; that the 
warrant was executed and the petitioner 
released on bail under S. 8 ; and that the 
District Magistrate has ordered the peti¬ 
tioner bo present himself before the 
Indore State authorities on such date 
as may be fixed for the hearing of the 
case. Mr. Moti Sagar, on behalf of the 
petitioner, contends that it is the duty of 
the District Magistrate to assertain 
whether the warraut issued under S. i of 
the Extradiction Act was a legal warrant 
and he asks that the District Magistrate 
may be directed to. inquire into this 

matter. . . 

In G-igan Chand v. Kiug-Emperor (1). 
where a warrant had been sent by a 
Political Agent to the District Magis* 
rate of Gujrab, it was held that it was 
no part of the duty of the Chief Court 
or of the Gujrat authorities to as¬ 
certain whether a prima facie case exis¬ 
ted against the petitioner, and that the 
responsibility rested with the officer by 
whom the warrant had been issued. 
I agree witli that view. S. 7 of the 
Extradition Act lays down that the 
Magistrate to whom the warrant is 
addressed sliall act in pursuance 
thereof, and does not require him to 
take evidence. Had it been intended 
that he was to bake evidence in regard to 
the legality of blie warrant before acting 
upon it there would have been an express 
provision bo that efleeb as there is in the 
case of proceedings under Ss. 3, 4 and 10. 
It is unnecessary to discuss the various 
authorities which have been citeci before 
me as S. 7 itself is perfectly clear. 1 dis¬ 
miss the application. 

Application dismis~ed> 


(l) Li909] 3 P. R. rJ09 Cr.= l X. C. 198=^ 

P. W. R. 1908 Cc. 
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Harrison, J. 

The Crown 

• V. 

Atma Singh and another —Accused, 

Criminal Revision Ko. 1373 of 1925, 
Decided on 25th January 1926, reported 
by the S. J.. Rawalpindi, 

Penal Code, S. 160— Prosecuitofi shoidd not 
lodge a complaint simply for exchanging abuse in 
a public street^Penal Code, S. 96 , 

If a prosecution were to be launched^ when^e^ 
two or more people exchanged abuse in a pubhc 
street, the Courts would not have time for doing 
their necessary work, and where the Sessions 
Judge recommends the obvious course of acquit- 
ting:people convicted of such trifling and techni¬ 
cal misconduct, it would be letter if the Dis^ict 
Magistrate were to raise no protest. [P 413, C 1] 

Ram hal —for the Grown. 

Nand Lai —for Accused. 

Judgment. —Fourmen—Atma Singh, 
Waryam Singh, Gurdit Singh and Sant 
Singh* were convicted under S. 160, 
Indian Penal Code, and sentenced to pay 
a fine of Rs. 25 each. The sentence was 
passed by a First Glass Magistrate and the 
Sessions Judge of Rawalpindi has reported 
the case for orders on three grounds : 

(1) The accused were not asked if they had 
cause to show why they should not be convicted 
as is required by S. 242, Critninal Procedure Code. 

(2) The Magistrate imported into the case his 
own knowledge of. the reputation of the accused 
and this was highly improper. 

• (3) The affray was not serious. 

On ground No. 1 I do not think there 
is any reason for interference as the ac“ 
oused had pleaded guilty and^ thereby 
ended the matter for all practical pur* 
poses, though of course they might still 
have pleaded that the affray in question 
was a mere nothing. On the other hand 
the trial Magistrate and the District 
Magistrate might have been expected to 
realize that this was so without being 
told. 

On grounds Nos. 2 and 3 I think there 
is reason for taking action and I accept 
the application and acquit the accused. 

The facts of this case were that the 
police reported^that there had been a tech¬ 
nical affray in the village of Gujar Khan, 
words being exchanged between two men 
on the one side and two on the other. 
It is not alleged that either side was 
armed or any blows were struck. Ap¬ 
parently there was only the usual ex- 
change of abuse such as may be heard 
from morning till night. On this the 


police quite unnecessarily saw fit to 
chalan all four men apparently without 
enquiring who started the quarrel and who 
began the abuse. When this trivial case 
reached the First Glass Magistrate Mr, 
Amin-ud-Din, he proceeded to transfer 
it, having no authority to do so, to the 
Gourt of the Tahsildar, Mr. Amin-ud- 
Din is, I understand, a First Glass Magis" 
trate. He is neither an Additional Dist¬ 
rict Magistrate, nor a Sub-Divisional 
Magistrate. The order in vernacular was 
apparently written by his Reader and 
is to the following effect— • 

The cas3 is transferred to the Tahsildar. Post 
script. It is to be sent up with a report under 
S. 107, Criminal Procedure Code. 

The case had been unnecessarily star¬ 
ted, was illegally transferred and after 
transfer, was unnecessarily exaggerated 
into a case under S. 107. As proceedings 
under this section can only be taken by 
a First Glass Magistrate, the postscript 
was understood as an illegal cancellation 
of the illegal order of transfer and a 
further order of re-transfer to the Court 
of Mr. Amin"ud"Din. On the accused 
appearing the offence was explained to 
them and they pleaded guilty. An order 
was then written into which the reputa¬ 
tion of the accused Was imported although 
no mention was made of it even in the 
police report and* acting apparently on 
wholly inadmissible evidence, Which has 
never been tendered, let alone admitted, 
the Magistrate convicted them. The 
Sessions Judge dismissed the first ap¬ 
plication for revision and on being moved 
to do 90 he re-opened the question and 
forwarded his recommendation to this 
Court. 

Whether the action of the Sessions 
Judge was strictly regular or not in re¬ 
opening the matter in the form in which 
he did, I do not think there is any ques- 
, tion of the competency of this Court to 
look into the case. The most amazing 
feature is that when notice issued au¬ 
tomatically, as it does, to the District 
Magistrate, he saw fit to move the Crown 
to instruct counsel to resist the miscar¬ 
riage of justice being put right. Apart 
from the waste of the time and money of 
the Grown and Crown Counsel, which is 
no concern of mine, I wholly fail to 
understand what prompted the District 
Magistrate to take this action. The First 
Class Magistrate had behaved illegally^a 
point which must have struck the District 
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Magistrate when ho examined the record. 
Four men had been ordered to pay heavy 
tines without any adequate reason, and 
yet he questioned the sound action taken 
by the Sessions Judge in endeavouring to 
get the matter put right. Counsel for 
the Crown, while not attempting to sup* 
port the oonviotion, has urged that the 
Sessions Judge has acted with technical 
irregularity and presumably the District 
Magistrate took up this attitude and 
ignored the general principle that the 
Crown does not usually take technical 
objections either on the criminal or the 
civil side, whereby the dofhg of substan¬ 
tial justice may be defeated. 

The main ground on which I have in¬ 
terfered in this case is to be found in the 
maxim de minimis non curat lex. If a 
prosecution were to bo launched whenever 
two or more people exchanged abuse in a 
IDublic street, the Courts would not have 
time for doing their necessary work, and 
where the Sessions Judge recommends 
the obvious course of acquitting people 
convicted of such trifling and technical 
misconduct, it would be better if the 
District Magistrate were to raise no 

protest. 



Advoc3re_|H4^T C«urf 

^ ^mfru T* ' ».hmjf ^ 

A, I. R. 1^6,Lahpre 4l3 

ZafarAlt, J. 

Sunday Singh and another Defendants 
—Appellants. 

V. 

Ganda Singh and others Plaintiffs 
Respondents. 

Second Appeal No. 2585 of 1925, De¬ 
cided on 20th March 1926. from a decree 
of the Addl. Dist. J.. Amritsar. D/- 9th 

July 1925. ^ , 

Cii^tom^LPunjab)—Alienation by widow without 
c^^lrratton - Asse.it by reversioner is not bona 
fide and does not bind hts sons. 

Where the aUenation by a widow of her hus¬ 
band’s property is devoid of consideration, the 
assent ^ven to it by a reversioner not given 
bona, fido and therefore it does C *] 

SODS« 

Dev Baj Sawhney. —for Appellants. 

Shamair Chand—ior Respondents. 

Judgment.— The parties are jat agri- 
oulturists, and the question for determi¬ 
nation in this seaond appeal is whether 


the assent given by Bhagat Singh to the 
mortgage by the widow Premi of her lata 
husband’s property is binding on his 
(Bhagat Singh’s) sons—the plaintiffs, who 
are minors, and debars them from main¬ 
taining the present suit for a declaration 
that the mortgage is inoperative as 
against their reversionary 'rights. The 
Courts below have answered this ques¬ 
tion in the negative and the plaintiffs’ 
suit has been decreed. The -facts '.are 
briefly as below : 

Mt. Premi at first mortgaged only a 
jiortion of her late husband’s land for 
Rs. 600 and Bhagat Singh, the nearest 
I’eversioner of her husband, obtained a 
declaratory decree that the mortgage was 
valid to the extent of Rs. 200 only. Sub¬ 
sequently the widow mortgaged to the 
same mortgagee, namely, Sundar Singh, 
67 kanals and *15 marlas of land with the 
consent of Bhagat Singh and his two 
adult sons and they expressed their con¬ 
sent by associating their names with 
that of Mt. Premi as mortgagors, so that 
the mortgage was executed by all four. 
The mortgage money, Rs. 8,600, was made 
up of (l) Rs. 7,000 left in the hands of the 
mortgagee for payment to former mort¬ 
gagees Jhanda Singh and Bir Singh ; (2) 
Rs. 1.000 paid cash ; (3) Rs. 600 due to 
the mortgagee on the prior mortgage 
referred to above. 

As regards item No. (l) it is ’alleged 
that only Rs. 1,350 out of it had been 
paid, and the mortgagee offers to pay the 
balance. But the payment of even Rs. 
1,350 was not proved nor was there any¬ 
thing on the record to show that Rs. 
7.000 was really payable by the widow or 
Bhagat Singh to the mortgagees men¬ 
tioned in the deed, namely, Jhanda Singh 
and Bir Singh. Bir Singh was not put 
in the witness-box at all and Jhanda 
Singh when examined by the defendant 
Sundar Singh deposed that Sundar 
Singh made no payment to him. The 
large amount of item No. (2) was not paid 
before the Sub-Registrar nor was a re¬ 
ceipt taken for it and the Courts below 
found that this item as well as item No. 
(l) was fictitious. In view of the evi¬ 
dence on the record this finding appears 
to be unassailable. Thus the alienation 
being devoid of consideration it follows 
that the assent given to it was not given 
bona fide. 

Counsel for the appellants^ contends 
that the suit was crollusive. But this was 
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never pleadevl in tbe Courts below. He 
further contends that the mortgage should 
have been declared valid to the extent 
of Rs. 200 in respect of the third item. 
But there is already a declaration on 
this point and no further declaration is 

necessary. 

I am, therefore, of opinion that the 
plaintiffs’ suit has been rightly decreed 
and I dismiss the appeal with costs. 

Appeal dismissed. 
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Campbull, J. 

Warf/ain Sinf/h —2nd Party Appel 
lant. 

V. 

Official Liquidator, Eastern Commer¬ 
cial and Banking Coy, Ltd., Amritsar 
1st Party—Respondent, 

Miscellaneous First Appeal No. 2840. 
of 1926, Decided on 23rd February 1926, 
from the order of the Addl. Dist. J.. 
Amritsar, D/“ 29th June 1926. 

(a) Covipa^iles Act (7 of 1913). AO—Burden 

of proving conditions and failure to send notice 
of allotment is on propounder. 

The register of mombors is prima facie evi- 
deuce of membership and the burden 
allegations as to conditions and failure to send 
notice of allotment is on the person 2] 

(b) Companies Act, S. 18A-Order 'Ringing 

name of a person as contr'ibuiory ts Jinal If not 

appealed against. 

An order passed by Court bringing t 
of n person as a contributory on the hst of con¬ 
tributories if not appealed 

and the question as to the liability of such per 
BOB as contributory cannot be rc-opene^ ^ 

K, J. Biistomji —for Appellant. 

Mukand Lai Pari —for Respondent. 

Judgment. —This is an appeal arising 
out of proceedings in the District Court. 
Amritsar, in the matter of the Eastern 
Commercial and Banking Company, 
Limited, in liquidation. 
issued by the Court to Captain Waryam 
Sin^^h, described as Director of the 
PatTala Branch of the insolvent concern, 
directing him to appear and show cause 
why he should not be proceed^ against 
under S. 408, Indian Penal Code and 
S 235 of the Indian Companies Act in 
respect of furniture and property alleged 
to ^ve belonged to the Company. C^ 
-tain Waryam Singh appeared in Court 


on the 29th June 1925 and objected that 
he was not a member of the Company 
and that he was not liable to be 
placed on the list of contributories. 
These objections were gone into by the 
District Judge and he held that Captain 
Waryam Singh was a shareholder and 
that in any case he could not at that 
stage object to having been placed on 
the list of contributories. 

Captain Waryam Singh appeals, and 
it is urged on his behalf, firstly,, that his 
name is not on the register of members 
and hence he could not have been re¬ 
garded as shareholder ; secondly, that 
his application for shares was conditional 
and the conditions were not complied 
with ; thirdly, that no notice of allot¬ 
ment was sent to him ; and fourthly, 
that under S. 85 of the present Act, a 
person can be a Director for two months 
without being shareholder. 

The record shows that the Liquidator, 
on the 1st December 1924, put before 
the Court a list of contributories com¬ 
piled from the register of shareholders, 
that the Court directed notice to issue 
to the persons named in the list and that 
on the 2Dd of March 1925, after hear¬ 
ing various objections, the list of oon- 
tributorios was settled under ^S. 184 of 
the Act and it,included the name of 
Captain Waryam Singh. The record 
farther Shows that notice was sent to 
and received by Captain "Waryani Singb* 
In these circumstances the order of the 
2nd of March 1925 became final against 
him after expiry of the limitation for 
appeal and no appeal was preferred by 
him. His liability as a contributory 
cannot now bo re-opened. Furthermore, 
Mr, Mukand Lai Puri for the Liquidator 
has produced the Company’s register 
which contains the name of Captain 
Waryam Singh as a member. This 
under S. 40 of the Act is prima facie 
evidence of his membership and the 
burden of proving his allegations as toj 
conditions and failure to send notice of, 
allotment was on him and has not been 

discharged. * 4 . 

There is no force in the appeal and it 

is dismissed with costs. 

Appeal dismissed. 
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CAMPBKbL, J. 

Jhanda Sing'i and another —Plain¬ 

tiffs—Appellants, 

V. 

Biarnam Simjh and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 1611 oi ID-l, 
Decided on 23rd February 1926, from the 
decree of the Addl. J., Amritsar, D/- 
15th March 1924.' 

(a) Evidonce Acf, S. G 5 — AdMusstbiZtiy—To 
make prlivctp^e of acq^xiicsccnce. applicable for 
•tccondarxj ci'tde>ice to bo Oihn'ttc-ly the document 
Itself must be admissible. 

Where the reception of secondary evidence is in 
direct contravention of an i*iiperative prohibi¬ 
tion of law, the fact that there was no objection 
cannot convert irrelevant evidence into relevant 
evidence. The principle of acquiescence can only 
be applied when the secondary evidence has been 
given of the contents of a document which, if 
produced, itself could have been admitted under 
the provisions of the law. fP -IlG C 1] 

(b) Transfer of Property Act, S. 3— Mere 
registration fs by itself no notice. 

The mere registration of deed under the 
Registration Act is not per se constructive 
notice of the transaction and it is a 
question of fact, to be determined as each case 
arises, whether in that individual case the omis¬ 
sion to search, the register taken together vrith 
the other facts amounts to such gross negligence 
as to attract thi coaseqne iCiS which result from 
notice : 48 Cal. 1 (P. C.), Foil. [P 416 C IJ 

(c) Evlde^icc—Proof—Wrong manner of proof 
€if relevant evidence cannot be objected to if once 
admitted. 

When a fact relevant in itself has been wrongly 
allowed to be proved in a manner not permitted 
by law unless the opposite party objects to the 
evidence at the time when it is oflered, he ^n- 
not object afterwards. fP ^ 2J 

W) Evidence Act. S. IIQ—Oxoner of property 
sold In execution permitting the purchaser to buy 
it cannot question the sale. 

Where the owner of a propert)' sold in execu¬ 
tion as the property of the judgment-debtor, 
•stands by and allows the purchaser to buy it, be 
cannot question the sale and claim the property 
as his own. [P 4lG C 2] 

Badri Das —for Appellant. 

Gulzari Lai Sahgal and Fakir 
■Chand —for Respondents. 

Judgment.— This is a second appeal 
against the dismissal of a suit for posses¬ 
sion of a certain house. 

The facts found hy the lower appellate 
Court are as follows ; On 30th January 
1912 a sale-deed was drawn up and re¬ 
gistered by which Wasawa Singh, father 
of the first four defendants, purported to 
-sell to Narain Singh, the father of the 


plaintiff, the house in suit. On t!ie lltb 
May 1912 Narain Singh executed a 
vlocuiuent, the contents of which wore 
wrongly held by the lower appellate 
OourD to be proval)le, as will be explained 
presently. In 1917 the house was openly 
sold in execution ol a decree against 
Wasawa Singh and was purcha-^ed hy 
Ram Gopal defendant No. 5, Narain 
Singh did not raise any objection to tho 
attachment of the house and took no 
action to assert his own title. The lower 
appellate Court holds that he had full 
knowledge of the execution and sale. 
The decision of the lower appellate Court 
was that although the sale-deed was exe¬ 
cuted , there was no intention that the 
title should pass to Narain Singh ; that 
consequently there was no sale, and that, 
in any case, Wasawa Singh was allowed 
by Narain Singh to continue as ostensible 
owner, the execution sale was binding 
upon Narain Singh on the principles con¬ 
tained in S. 41 of the Transfer of Pro¬ 
perty Aob. 

The finding that there was no inten¬ 
tion to transfer the house is based upon 
several grounds, but the principal one 
is the contents of the document 
of the 11th May 1912, already 
referred to. This document was not 
produced, but secondary evidence of 
its contents was offered without objec¬ 
tion in the shape of a copy of the entry 
in the deed writer’s register on the state¬ 
ment of an alleged marginal witness, 
Gurdit Singh. I may observe that what 
is alleged to be the copy is not endorsed 
as admitted in evidence by the Court 
below". The copy furthermore, has been 
misread by the learned Additional Judge 
because it concained a great deal more 
than a mere statement by Narain Singh 
that he had no right in the house which 
had been sold to him by the deed. It 
stated in fact that Narain Singh, w^ith 
effect from the date of the docu¬ 
ment, relinquished or handed ))ack the 
house to Wasawa Singh. 

This, however, is of no real significance 
since though, secondary evidence could not 
legally have been admitted at all, it is 
true that no objection was raised in the 
trial Court and that according to a well- 
known rule of practice, 

whcD a fact relevant in itself has been tSToug- 
ly allowed to be proved in a naannor not per¬ 
mitted br law, unless.the opposite party objects 
to the evidence at the time when it is ofiered, he 
eannot object afterward®. 
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One of the objections, however, raised 
in appeal to the admission of the secon¬ 
dary evidence was that the document 
was not shown to have been properly 
stamped and that under S. 35 of the 
Stamp Act it was wholly inadmissible. 
The learned . Additional Judge has dis¬ 
posed of this objection by saying that 
the document had already been admitted 
in evidence without objection and there¬ 
fore the objection could not be raised in 
appeal under S. 36 of the Indian Stamp 
Act. But the document was nob admit- 
ed iri evidence in the trial Court , it 
was never x^roduced and has never been 
produced. Therefore the reception of 
secondary evidence was in direct con¬ 
travention of an imperative prohibition 
of the law and the fact that there was 
,no objection cannot convert irrele^nt 
evidence into relevant evidence. The 
principle of acquiescence can only be 
applied when the secondary evidence has 
been given of the contents of a document 
which, if produced, itself could have been 
admitted under the provisions of the law. 

It is unnecessary to remit the case 
to the lower appellate Court for a fresh 
decision after excluding all consideration 

of the document dated llth May 1912, 
since the dismissal of the suit must be 
upheld on the alternative ground, namely, 
that the plaintiff’s father Narain Singh 
stood by and permitted Ram Gopal to 
purchase the house in execution sale. 
The only argument put forward for the 
appellants against the contention of 
estoppel is that the registration of the 
sale-deed of 1912, was constructive notice 
to Ram Gopal and hence neither prin¬ 
ciples of S. 41 of the Transfer of Pro¬ 
perty Act nor the provisions of S. 115 
of the Indian Evidence Act were of any 
assistance to him. Their Lordships of 
the Privy Council, however, have laid it 
down in Tilokdhari Lai v. Khidan 
Lai (l) that the mere registration of a 
deed under the Registration Act is not 
per se constructive notice of the transac¬ 
tion and that constructive notice is a 
question of fact to be determined as 
each case arises, whether in that indivi¬ 
dual case the omission to search the 
register taken together with the other 
facts amounts to such gross negligence as 
to attract the consequences which result 
from notice. 

(ij 48 Cal. 1=57 I. C. 465=47 I. A* 

239 (P. C.). 


In the present case we have the facts 
that Ram Gopal was a purchaser in an 
execution sale, and that the law provides 
means by which the public shall be 
aware of attachment and intention to 
sell, and also for an inquiry before sale 
into the absolute title of the Judgment- 
debtor and for public advertisement of 
the sale. Eacilities are also given for 
third persons to come forward and lodge 
objections, not only before sale, but also 
after sale, and before confirmation. 
There is the further fact found by the 
lower appellate Court that Narain Singh 
knew all about attachment and sale and 
abstained from making any objection. 
In these oiroumstances it has been 
rightly held by the lower appellate Court 
that his heirs shall not be permitted to 
deny against Ram Gopal that Wasawa 
Singh was the owner of the house at 
the time of the execution sale. 

I dismiss the appeal with costs. 

Appeal dismissed. 
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Shadi Lal, C. J.. and LeRossignoii, J, 

Wazir Chand Trikha and others —De¬ 
fendants—Appellants. 

v. 

Nathu Ram and others —Defendants 
Respondents. 

Civil Application No. 185 of 1924, 
Decided on 21st November 1924, for leave 
to appeal to His Majesty in Council. 

Civil P. C„ S, 110 —Affidavit as to value of 
property—No counter’afftdavit filed—Certificate 
should be granted. 

Where an affidavit that the decree involves a 
claim respecting property exceeding ten thousand 
rupees in value, is filed and there is no oouuter- 
affidavit by the respondents, the High Oouzt 
may assume that petitioner’s affidavit is correct. 

Sheo Narain —for Petitioner. 

Mukand Lai Puri —for Respondents. 

Judgment. —There is before us an 
affidavit by the. petitioners that the 
decree involves a claim respecting pro¬ 
perty exceeding ten thousand rupees in 
value. There is no counter-affidavit by 
the respondents, and we consider that a 
substantial question of law is involved 
in the appeal, we accordingly order the 
issue of the certificate prayed for. 

^ Order accordingly * 
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Harrison, J. 

Firm Siindar Das-Vir Plain- 
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tiffs—Appellants. 


V. 


Firm Jassa Singh’Jiwan Singh 
Defendants—Respondents. 

Second Appeal No. 2401 of 1925. Deci¬ 
ded on 20th March 1926. 
decree of the Dist. J.. Amritsar. D/- 30th 

May 1925. 

Practtce^Pleadlngs—Cate should not be allowed 
to be defeated owing to technlcaXtty. 

Wher", on account of badly drafted plaint, the 
reliei sought is not cle.arly brought out. but evi¬ 
dence is led on right issues and no party is pre- 
judiced. the proper relief should 
theplaintifi. fP. 418. C. 1 4. 

Fakir Chand —for Appellants. 

Dev Baj Sawhfiey—iov Respondents. 

Harrison. J.— The necessary facts of 
this case are that the Plaintiff m his 
plaint declared that on the 12th April 
192Q the defendant contracted to sen 
him 50 bags of sugar at a certain price 
and to give delivery on 13th of May 
1920. This salient fact is admitted. 
The plaint continued to recite that on 
the 12 th of May 1920, or one day before 
the due date, the defendant contracted 
to buy 50 bags of sugar at the market 

rate of that day and so concluded the 
transaction and made himself I'aWe to 

pay Bs. 773. being the 

?hLtwo rates. While ^ 

first agreement, and also admitting that 

no delivery had been made, the ^efen 

dant pleaded that he had 

contract by transferring it with the ap 

proval and consent of the plaintiff to a 

third party. Tara Singh-Thakar Singh. 
He also pleaded that the first agreement 
was a gambling transaction and there 
had been no second agreement at all. 

The findings are that the first admit¬ 
ted transaction was not a gambling tran¬ 
saction. that there was no second con¬ 
tract, that -there was no transfer to tne 
third party, and that the market rate on 
the due date (evidence having been led 
on the subject and an issue framed wbich 
covered it) was Es. 34-12-0. On these 
findings the trial Court gave a decree for 
the difference between the contract price 
and the price on the due date, and the 
District Judge dismissed the suit, ac 
cepting the appeal, he having taken a 

1926 L/53 & 54 


strict view of the pleadings, and held 
that the plaintiff had never claimed the 
relief granted by the trial Court -and 
therefore the only consequence could be 
dismissal. 

There is much to be said tor both 
views and counsel for the appellant- 
plaintiff relies chiefly upon Ananda 
Chandra v. Brofa Lai (l) and urges that 
the real essential is that the defendant 
shall not be taken by surprise, that he 
must know what he has to prove and 
what he has to meet, and that granting 
this condition be fulfilled, it is necessary 
to look to th^ real facts and to give 
relief to the injured party. The other 
side relies on Golah Chandra v. Nishi 
Chandra (2), Palu v. Basilti (3), Sahdeo 
V. Raghubar (4) and an unreported ruling 
of this Court, Civil Appeal No. 2731 of 
1920. ^ _ 

Taking everything into account, and 
after considering all these authorities, 
the position, it appears to me, narrows 
down to this. The plaintiff has un¬ 
doubtedly failed to observe the strict 
rules of the game. He has failed to 
claim the relief granted in the form in 
which it has been granted ; he has not 
alleged in so many words that there has 
been a breach of the contract, and whe¬ 
ther he has sustained an injury or not: 
he has debarred himself from claiming 
compensation if the rules which he has 
broken are essential and primary rules 
the breach of which carries with it these 
consequences. Now, in Appeal 

No 2731 a primary rule had been 
broken. The plaintiff claimed damages 
for short proceeds of goods, in which 
title had passed, when, as a matter of 
fact, title had not passed, and he was 
only entitled to unascertained damages, 
and he did not supply the necessary 
material for the ascertainment of those 

damages. ^ . 

In this case the breach of the rules is 

very much serious. The plaint is in 
reality a statement of the case such as 
would be drawn up by a business “3,“ 
a broker as opposed to a lawyer. The 
transaction or alleged transaction is 
treated as one which divided into two 
halves. The plaintiff had bought for¬ 
ward, the period being a month, and bis 


(1) A. I. R. 1923 Cal. 142. 

(2) A. I. R. 

(3) A. I. R. 

(4) A. I. R. 
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is inadequate, but this equally applies to 
the contention that a false charge had been 
brought, for it is a little diffiicult to under¬ 
stand why if the assailants were other 
than the appellants, they should have 
been allowed to escape while perfectly 
innocent persons have been named in 
their place. 

After a careful consideration ‘of the 
testimony of these four witnesses and the 
criticisms made by Mr. Sevan Petman I 
am of opinion that there can be no real 
doubt that Harnam Singh’s assailants 
were the appellants. It is true that the 
witnesses have exaggerated f the actual 
facts and have stated from the outset 
that the appellants and Chet Singh were 
armed with deadly weapons. It has 
been found by the learned Sessions Judge 
that this portion of the story is incorrect 
and Mr. Mackay has admitted and I 
think rightly admitted that the witnesses 
have certainly exaggerated in this respect. 
This exaggeration, however, does not to 
my mind render their testimony as a 

whole unacceptable. 

There remains the question of the 
offence committed by the appellants. 
They have been found guilty of murder. 
It has been urged that the offence com¬ 
mitted by them was one falling under 
S. 325 Indian Penal Code. In my judg¬ 
ment there can be no doubt that appel¬ 
lants deliberately lay in wait for Har¬ 
nam Singh in order to give him a beating. 
I think, however, that their intention 
was only to give him a beating and not 
to cause his death. The report in this 

case was nob made till the morning of 

the 11th August 1925, although the police 

Station is only nine miles from the vil- 
la'^e It seems to mo that neither the 
appellants ' nor the' relations of the 
deceased thought that the deceased was 
mortally injured and that the report 
was made when it was found that 
Harnam Singh had succumbed to his 

injuries during the night. 

It has been urged, however, that o. I4y 
Indian Penal Code, applies to this case 
and that the injuries caused were such as 
the members of the unlawful assembly 
knew to be likely to be caused in prosecu¬ 
tion of the common object which in this 
case was to give the deceased 'a thrash¬ 
ing Now a reference to the medical 
evidence shows that there were a large 
number of injuries on the deceased, about 
16 in all. Of these, however, 11 were 


marks of bruises and lathi blows of 
almost a trifling nature. The injuries^ 
which were serious were those which 
were inflicted on the head. Now the 
evidence of the four eyewitnesses does^ 
not disclose which of the assailants of 
the deceased inflicted the head injuries. 
From the fact that serious injuries were 
caused to the head an inference may be 
drawn that the assailants must have 
known that the head would be struck at. 
The same remark, however, applies and 
a similar inference may be drawn to the 
contrary effect from the circumstances 
that the remaining injuries were of a 
trifling nature and consistent with the 
intention of the administration of only a 
thrashing. 

Having regard to the inadequacy of 
the motive and to the fact that the 
majority of the injuries inflicted were 
slight, I think ■ the safer inference to 
draw in this cdse is that the assailants of 
the deceased neither intended to cause 
death, nor knew that they were likely to 
cause death. It has been pointed out 
that the word “knew” in S. 149 has been 
advisedly used and cannot be made to 
bear the sense of “might have known.’ 
In the present case all that can be said 
is that the appellants did not like 
Harnam Singh and agreed to give him a 
beating. In accordance with that agree¬ 
ment they did give him a beating. In the 
course of that beating one or more of the 
assailants apparently got carried 
and struck blows on the head which 

proved fatal. . _ 

Ife is impossibl© to say on this record 

which of ‘the assailants was responsible 
for the head injuries and I think that 
the present appellants should be given 
the benefit of the doubt. I would, there¬ 
fore, convict th-em under S. 325, Indian 
Penal Code, and sentence each of them to- 
undergo rigorous imprisonment for a 
period of 7 years’ including 3 months’ 
solitary confinement. 

Sentence reduced^ 
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LeRossingnol and Martineau, JJ. 


Pefci- 


N(i7i(ih Chci7id~F(iteh Chcmd 
ftioners. 

V. 

Comviissiojier of Inco'tn&'TaXt Lahore 
—Rfispondent. 

Civil Reference No. 41 of 1925, De- 
■oided on 6bh January 1926. made by the 
Commissioner of Income-tax, Punjab and 
North-'Wesb Frontier Province, Lahore, 
on 2Dd September 1925. 

(a) Income-Tax Act {11 of 1922), S. 2 (11)— 
Commercial year ” defined—No definition is 

provided in the Act. , . . 

The expression “ commercial year, for which 
there is no definition in the Act, means any 
meriod for which the accounts of the concern are 
made up, and such period, provided it satisfies 
♦the condition laid down by the Central Board of 
^venurmay bedeemedtobethe previous year 
“^h th"^ assessment of any gi^u ^yeaj is 

(6) Income-Tax Act (11 of 1922), S. 2 (H) ({>) 
—Anassessee whose bushiess has not beeti in 
existence for a lohoU year previous to the 1st April 
U UMelo lax for only the next year on profits 
.pained In the incomplete previous year. 

The assessee firm commenced business on the 

18th of April 1923. In April 1924 it was 
’ called upon to furnish a return of its total in¬ 
come during the previous year, i. e., during the 
ve“r ending the 31st March 1924, but the firm 
Submitted a statement of its prefits for f’ho period 
oftweUe months. 18th of April 1923 to 17th of 
April 1924 and contended that it was not liable 
to pay Income-tax for the year 1923-24. nor for 
19&^26 as the business had not j>ejn in exis 
tence for a complete year before the 1st of April 

^^^Held : that the firm is cot liable for 1923-24. 
a. 4 • iTcwKIa fnr 1924*25 ou tt6 profits realizod 
SuHngihetl' months IS days o£ 1923-24 because 

WAS Dot m 6XlStOUCO for vD6 

^“fortnight of 195!3-24, 

realizod dunng the broken period P 

fits realized in «« course of 
1923*24# j 

Lagan Nath Aggarwal—(ov Petitioners. 
Carden’Noad—tor Respondent. 

LeRossignol. J.—This is a reference 
Tinder S. 66 (2) of the Indian Income-tax 

Act XI of 1922, by the Income-tax Lorn 

missioner, Punjab. The assessee firm 
commenced business on the 18th of April 
192^ In April 1924 the Income-tax 
Officer required the firm to ^ 

‘y“. ““ .bT/w.‘i™ 

months ending the 31st of March 1924. 
In compliance with this notice the firm, 

Instead"^ of declaring its f e 

11 months and 13 days ending the 3l3t 


of March 1924, submitted a statement of 
its profits for the period of twelve months, 
18th of April 1923 to 17th of April 1924. 
and contended that it was not^ liable 
to pay income-tax for the year 1924-25 
on the ground that the business had not 
been in existence for a complete year 
before the 1st of April 1924. In other 
words, the assessee’s contention was that 
the firm was not liable to pay income 
tax either in respect of the 11 months 
and 13 days ending on the 31sb of March 
1924 or for the whole year beginning 1st 
of April 1924 and ending 31st of March 

1925. 

Admittedly no income-tax is recover¬ 
able from the firm in respect of the 
period l8th of April 1923 to 31st oI 
March 1924, nor has it been assessed to 
income-tax in respect of that period, and 
the contention that no Income-tax is 
payable in respect of the period 1st of 
April 1924 to 31st of March l92o is not 
only absurd, but is founded on no pro 
vision of law. In our opinion the in¬ 
come-tax authorities would have been 
justified in assessing for 1924-25 on the 
profits realized during the 11 months and 
13 days of 1923-24. It is true that for 
the first fortnight of 1923-24 the firm 
made no profits, because it was not in 
existence, at any rate was not forking , 
nonetheless the profits realized during 
that broken period were the profits real 
ized in the course of the whole year 

1923-24. 

The income-tax authorities, however 
did not adopt this course, but 
dauce with the provision of S. 2 {11) W 
of the Act accepted as the accounting 
period the time from 18th of April 1923 
to 17th of April 1924. Before us it is 
contended that this course was unjusti¬ 
fied inasmuch as that period (18th ot 
April 19^3 to I7bh of April 1924) cannot 

be called a commercial The con¬ 

tention appears to us to be futile. There 
13 no definition of the expression com¬ 
mercial year ” in the Act. and we hold 
it to mean any period for which the ac 
counts of the concern are made up, and 
such period, provided it satisfied the 
condition laid down by the Central Board 
of Revenue, may be deemed to be the 
previous year on which the assessment ot 
any given year is based. 

We consider that the previous ydar 
determined by the Commissioner of In- 
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come*tax is justified by the instructions 
of the Central Board of Revenue and his 
action is entirely legal. .The costs of 
these proceedings shall be paid by the 
objecting firm. 

Order accordingly. 
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Martineau and Dalip Singh, JJ. 

The firm Sham Sunder-Madan Gopal 
—Defendants—Appellants. 

V. 

T'atteh Chand and others — Plaintiffs— 
Respondents. 

First Appeal No. 1067 of 1921, 
Decided on 11th March 1926, from the 
decree of the Senior Sub’J., Shahpur, 
at Sargodha, D/- 31st January 1921. 

Civil P, C., O. 22, R. 3 —Order passed by High 
Court iettlng aside abatement and bringing legal 
representatives on record Is conditional and 
not absolute. 

An order made by a Judge of tbe High 
Court subject to all just exceptions setting aside 
the abatement and bringiug the legal representa¬ 
tives of a deceased party on to the record is passed 
in accordance with the usual practice of the 
High Court subject to all just exceptions and 
not an absolute* order. [P. 423, C.’l, 2} 

Deo Maj Sawhnay, Sohan Lai and 
Mehr Chand —for Appellants. 

Badri Das and Mukand Lai Pari — 
for Respondents. 

Judgment. —A preliminary objection 
has been raised in this appeal on the 
ground that the appeal has abated. It 
seems that the sole respondent, Malik 
Gur Sahai, died on the 15th of July 
1925 and no application was made to 
bring the legal representatives on to the 
record until the 18th of November 
1925. On the application made on that 
date a Judge of this Court passed an 
order subject to all just exceptions 
setting aside the abatement and bring* 
ing the legal representatives on to the 
record. The respondents have now put 
in an affidavit which shows that on the 
8th of October 1925 the appellants 
either came to know of the date of the 
death of Malik Gur Sahai and who his 
legal representatives were or could with 
ordinary care have come to know both 
lof the factum of death and who his 
legal representatives were. The appel* 
lants admit that on the 8th of October 


1926: 

1925 they came to know of the death, 
but in their affidavit they alleged that 
they had spent 'the time between the* 
8th October and 18bh November 1925 
in enquiring about the date of the death 
of Malik Gur Sliahi and the names of 
his legal representatives. 

It appears that on the 8th 
October 1925 a suit which had been* 
brought by Malik Gur Sahai agajnst- 
the present appellants in the Bahawal" 
pur State on the basis of the decree- 
now appealed against had been dis“ 
missed in default and his legal repre¬ 
sentatives had applied for restoration 
on tbe ground that Malik Gur Sahai) 
had died and hence was absent unvoid* 
ably. It is thus clear that by inspect¬ 
ing the record in the Bahawalpur State- 
the appellants could have come to- 
know on the 8th of October or there* 
about both the date of the death of 
Gur Shahi which is mentioned in- 
that application and who were his legal 
representatives whose names are given* 
in that application. The appellants- 
have urged that the order bringing the 
legal representatives on to the record' 
having been passed it must be taken 
that the abatement was set l^aside ex 
parte and, therefore, there can now be 
no liearing of this point. It is sufficient 
in reply to this contention to say that, 
the order passed on the application of ■ 
of the 18th November 1925 was an order 
passed in accordance with the usual 
practice of this Court subject to all just 
exceptions and was conditional, not an 
absolute order. 

Secondly, tbe appellants contend that 
in the circumstances of the case the 
delay should be excused. But we are 
unable to see how the appellants can 
justify their long delay between the 8tb 
October and 18th November 1925. The 
appellants seem to have awaited 'the 
appearance of one Kishen Chand in a 
suit in order to ascertain the names and 
addresses of tbe legal representatives of 
Malik Gur Sahai. There is nothing to^ 
show that this was the only way in 
which they could have obtained the 
requisite information. We bold, there¬ 
fore, that the appeal has abated and no 
sufficient ground has been shown for- 
setting aside the abatement, and it is- 
dismissed with costs accordingly. 

Appeal dismissed. 
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LeRossignol and Martineau, JJ. 

Wallace and Company — Plain 
tiffs—Appellants. 


V. 

Amritsar National Bank and others — 
Defendants—Respondents. 

Miscellaneous First Appeal No. 1809 
of 1925, Decided on Isfc February 1926, 
from the order of the Dist. J., Lahore, 
D/" 27th April 1925. 

^ Trust—Cestui que trust—Cestui qul trust 
can recover hts moneys so long as they are Identtfi- 
able—Bank collecting bills but going into liquida¬ 
tion before making payment of the money realized 
—Claim for such money Is first charge on the 
balances of the Bank as a whole at the day of 
suspension of payment. 

If the sale is rightful and the proceeds of the 
sale are identifiable, the cestui que trust can take 
them. Even if the sale is wrongful, he can still 
take the proceeds of the sale provided he can 
identify them. When the proceeds are not 
identifiable, as in the case where the trustee has 
mixed trust money with his own money, the 
cestui que trust is still entitled to a charge on the 
property purchased for the amcuot of the trust 
money laid out in the purchase. The principle 
underlying is that the trust property so long as 
it can be identified never becomes the prope^y of 
the trustee : In re llalletVs Estate^ (1879) 13 Ch. 
D. 696, Foil. 

Where before the payment was made to the 
appellant for the bills collected on his behalf 
by the Bank, the Bank went into liquidation and 

suspended payment. 

Held : that the appellant being in the position 

of a cestui que trustee was enUtled tj a prior 

charge on the balances of the Bank as a whole 
at the date of suspension and also, if the aggre¬ 
gate of such balances fell below the total of trust 
moneys for which the Bank was responsible, 
upon such other assets as were acquired by the 
Bank from the date when the cash balance of 
the Bank fell below the aggregate of the trust 
moneys. As between the various cestui que 
trust themselves, the item entrusted to the Bank 
at the latest date is the item to be paid nrst 
to the cestui que trust concerned : Cmj/ron s 

case, 11816) 1 Mer. 572, Foil. [P ^^4, G IJ 

Jdackay and Obedulla for Appollants. 
Madan Gopal —for Respondents. 
LeRossignol, J.—This appeal arises 
out of the liquidation proceedings of the 
Amritsar National Bank, and the sole 
question for decision is whether the ap¬ 
pellant firm is entitled to priority over 

the ordinary creditors 

respect of an amount of Re. 8,900 col¬ 
lected for the appellant by the Montgo¬ 
mery Branch of the Bank but not paid 
to the appellant at the time when the 
Bank closed its doors. The learned 


District Judge holds that the appellant- 
firm was not an ordinary creditor of the 
Bank, but that a fiduciary relation ex¬ 
isted between the appellant and the 
Bank ; that the appellant, holding the 
position of cestui que trust, consequently 
has a charge on the balances held by the 
Montgomery and Karachi Branches of 
the Bank as they were at the date when 
the Bank suspended payment. The 
learned Judge included the balances of 
the Karachi Branch as well fts of the 
Montgomery Branch on the ground that 
a portion of the appellant’s money had 
been remitted by the Montgomery 
Branch to the Karachi Branch.' 

The main contention in appeal is that 
the appellant-firm has a charge, not 
merely on the balance of the Montgo¬ 
mery and Karachi Branches, but on the 
balance held by the Bank at the date of 
suspension in all its branches including 
the headquarters office. 

Inasmuch as the appellant-firm trusted 
and employed not merely a branch of 
the Bank but the Bank as a whole, it is 
quite clear to us that it is entitled to 
charge its claim upon the balances 
wherevei' lying on the date of the sus¬ 
pension of payment, and after considera¬ 
ble argument this point has been con¬ 
ceded by the respondent. It has been 
conceded also by the respondent that 
the appellant's charge extends not only 
to the cash balance at the disposal of the 
Bank as a whole on the date of suspen¬ 
sion of payment, but also to all moneys 
advanced by the Bank after the date 
when it recovered the moneys due on 
the appellant’s bills. With this further 
concession the appellant, however, is not 
satisfied and contends that his charge 
extends over all the assets of the 3^>ank. 

"Whether the respondents by agreeing 
to accept a charge on all moneys ad¬ 
vanced by the Bank after the date of the 
recovery of the money due on the ap' 
pellant's bills is making any substantial 
concession is very doubtful, for it is pro¬ 
bable that after the date indicated the 
Bank was doing little more than pay out 
claims. With regard to appellant's fur¬ 
ther claim that he should be granted 
priority to the full amount of his debt, 
to be charged on the general assets of 
the Bank, we can find no authority for 
the claim. The right of a cestui que 
trust as regards trust property is clear.^ 
If the sale was rightful and the proceeds. 
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of the sale are identifiable, tbe cestui 
que trust can take thena. Even if the sale 
was wrongful be can still take the pro" 
ceels of the state provided he can identify 
them. When the proceeds are not identi¬ 
fiable,as in the case where the trustee has 
mixed trust money with his own money, 
the cestui que trust is still entitled to 
a charge on the property purchased for 
the amount of the trust money laid out 
in the purchase. Those are the rules 
laid down by the Master of the Rolls 
In re Hallett's Estate (l). The principle 
underlying them is that the' trust pro¬ 
perty so long as it can be identified never 
becomes the property of the trustee. 

If these principles be applied to the 
facts of this case it follows that the ces¬ 
tui que trust is entitled to a prior charge 
on the balances at the disposal of the 
Bank at the date of suspension because 
the law presumes that the bankrupt has 
expended his own money first and has 
not touched the trust money, if at all, 
until the last pice of his own money 
has been expended. From the foregoing 
it would appear that the plaintiff*firm 
along with all other cestui qui trust has 
a charge in respect of its claim on the 
balance held by the Bank at the date of 
suspension and also, if the aggregate of 
such balances falls below the total of 
trust moneys for which the Bank is 
responsible, upon such other assets as 
were acquired bj’ the Bank from the 
date when the cash balance of the Bank 
fell below the aggregate of the trust 
moneys. 

It'is not contested that as between the 
various cestui qui trust themselves, the 
rule to be followed is that enunciated 
in Clayton s case (2), that is, the item 
entrusted to the Bank at the latest date 
is the item to be paid out first to the 
cestui que trust concerned. 

For the foregoing reasons we accept 
this appeal and grant the appellant-firm 
a prior charge on the balances held by 
the Bank as a whole at the date of sus" 
pension of payment and on all moneys 
advanced by the Bank after the date 
when it recovered the monies due on the 
appellant’s bills. 

As appellant has not been successful 
in the whole of his claim, we direct that 
parties bear their own costs. 

Appeal accepted in vart. 

(1) [1679] 13 Ch. D. 696=49 L. J. Ch. 415^^ 

(2) [1816 1 Mer.572=35 E.R, 731=15R.R.161. 
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Shadi Lal, C. j. 

Emperoi —Petitioner. 

V. 

Mchna —Accused—Respondent. 

Criminal Referenc e No. 154 of 1926, 
Decided on 19th Mar ch 1926, made by 
the Dist. Mag., Amritsar, on 19th Janu¬ 
ary 1926. 

Criminal P. C., (as ame nded in 1923). 5. 345— 
Compounding with some of several accused has 
not the effect of acquittal of the rest. 

The compounding of an ofience with on e or 
more of several accused persons has not the effect 
of acquittal in respect of the remaining accused 
between whom and the complainant no composi. 
tion has been arrived at. [P 424 C 2] 

Report. —-Harnam Singh, Tahal Singh, 
Ghanchal Singh and Sunder Singh were 
convicted of an offence under Ss. 325 
and 149, Indian Penal Code. Mohna was 
an absconder in this case. On appeal in 
the Sessions Court a compromise under 
S. 345 Criminal P. C.. was permitted by 
the Sessions Judge, between the injured 
party Bakshish Singh and the four con- 
victs’appellants. This compromise did 
not include and was not made with 
Mohna, absconder. The four appellants 
were acquitted. After this Mohna surren¬ 
dered himself and was put ou his trial. 
The Magistrate has acquitted him on 
the strength of Chandra Kumar Das y. 
Emperor (l). This ruling is out of date. 
A compromise only involves the ac¬ 
quittal of those with whom the com¬ 
promise is made. The Magistrate’s 
order is since the revision of the Crimi¬ 
nal P. C. by Act XVIII of 1923 abso¬ 
lutely wrong in law. 

Order .—The compounding of an 
offence with one or more of several 
of accused persons has not the effect of 
acquittal in respect of the remaining 
accused between whom and the com¬ 
plainant no composition*has been arrived 
at. This was the view adopted by this 
Court, and the matter has now been set 
at rest by the amendment of S. 345, 
Criminal P. C. by the Criminal P. C. 
Amendment Act, XVIII of 1923. 

I accordingly accept the recommen- 
datidn made by the District Magistrate 
and setting aside the order of the Court of 
first instance direct that the accused be 
tried in accordance with law. 

Order set aside. 


[Ij [1902] 7 C. \V. N. 176. 
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Harrison and Jai Lal, JJ. 

S^undan TjclI and othevs Plaintiffs 
Appellants, 

V. 

Tirlha Ram and others —Defendants 
Eespondents. 

Second Appeal No. 595 of 1922, Deci¬ 
ded on 19th March 1926, from the order 
of the Dist. J., Ambala, D/- 10th Novem- 

ber 1921. 

Civil P. C., S. 92—Right to s^ie—Ptibllc trust— 
Mere icorshtpper cannot sue for possession. 

In respect of properties which form part of a 
Dublio trust a more worshipper can have no right 
by way of a suit to obtain possession of the pro¬ 
perties : A. J. R. 19-25 Rang. 294. Appl. 

CP- 425. C. 2] 

Jagan Nath Aggarioal for Appel¬ 
lants. 

Tek Chand —for Respondents, 

JuHgment. —On the 14th of May 
1919 ten gentlemen, who are respondents 
before us, instituted a suit in the Court 
of the Senior Sub-Judge, Ambala. against 
the ten defendants on the following alle 
gatioDS ; that the land in suit was given 
by one Lala Narain Das, deceased, by 
means of an oral Will to the Hindu 
panchayat of Ambala fox* religious pur 
poses (Dharmarth) and for growing 
flowers for use in shivalas ; that there 
have been previous disputes about the 
land, but it has all along been in posses¬ 
sion of the plaintiffs who have been 
using it for religious and panchayat pur¬ 
poses ; and that early in 
defendants, who are members of the 
Hanuman Circus Club, Ambala, again 
placed gymastics and sporting materials 
on the land and stopped the gardener of 
the Hindu panchayat from planting 
flowers and trees thereon. It was further 
alleged that the defendants were not 
worshippers of the shivala and that the 
use of the ground for physical exercise 
did not come within the scope^of the pur¬ 
poses for which the land was endowed. 
A decree for possession of the land 
against the defendants was consequently 
prayed for. 

On the same date an application under 
O 1, R. 8f of the Civil Procedure Code 
' was made and a proclamation ordered to 
be issued by the Court. The defendants 
raised several pleas. One of them was 
that the plaintiffs had no locus standi to 


institute the suit and to claim the relief 
of possession. The Senior Sub-Judge 
held that the 

plaiDtiffs represent not the whole Hindu 
publ'C but onlv ft portion, and so on their suit it 
is not possible, when the majority appear to be in 
defendants’ favour, to eject the defendants from 
the land in suit and to put plaintiffs in exclusive 
charge of it. 

He, therefore, passed a decree provid¬ 
ing for the enjoyment of the property 
both by the plaintiffs and the defendants 
for the respective purposes for which 
they claimed to use it. An injunction 
was granted against the defendants res¬ 
training them from interfering with the 
plaintiffs* use of the flower beds as 
demarcated by the decree. Both parties 
appealed to the Judge who confirmed 
the decree of the Senior Sub-Judge. 

On second appeal it is strenuously con¬ 
tended on behalf of the appellants that 
the plaintiffs admittedly not being trus¬ 
tees of the shivala or of the land in suit, 
and also not being managers thereof as 
the term is understood when applied to 
property endowed for religious purposes, 
had no locus standi to sue for the relief 
that they claimed in the plaint or for 
that which had been granted to them by 
the Courts below. The learned counsel 
for the respondents admitted that the 
plaintiffs' suit was instituted in their 
capacity as worshippers of the temple. 
In our opinion the contention of the 
appellants must prevail. In Salig Earn 
v. Bassao Mai (l) a Division Bench of 
this Court held that the worshippers of a 
Gurdwara woro not compotent to su© for 
possession of property attached to the 
Gurdwara as it was only the trustees 
who could claim that relief. It was, 
however, held that they could sue for a 
declaration. The plaintiffs in that case 
claimed a declaration in addition to 

possession. 

In Saw Durinay v. Baggah Singh (2) 
it was held that in respect of properties 
which form part of a public trust a more 
worshipper could have no right by way 
of a suit to obtain possession of the pro¬ 
perties. That judgment also disposes of 
the contention of the learned counsel for 
the respondents that the worshippers are 
precluded- from suing for possession or 
injunction only when there are trustees 
competent to claim those reliefs and that 
the wo rshippers are entitled to sue for 

(1) [19193 1 L. L. J. 150. 

(2) A. I. R. 1925 Rang. 294. 
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these reliefs if there are no such trus¬ 
tees. That was a case in which a suit by 
the worshippers for possession of pre¬ 
mises alleged to be a church and auxili¬ 
ary buildings was dismissed for want of 
locus standi. There were no trustees of 
the property in suit and it was indicated 
in the judgment of the High Court that 
the proper course for the plaintiff would 
be to have trustees properly appointed. 
In the well-known case of Saklat v. Bela 
(3) their Lordships of the Privy Council 
considered the question of locus standi 
of some of the worshippers to claim a 
declaration and injunction and held 
that 

for trespass upon land the only person to bring 
the action is the person in possession of the land, 
5. t., the trustee ^ 

and the proposition that a beneficiary, 
or two or three beneficiaries of a trust for 
public purposes may bring a suit for tres¬ 
pass against an intruder wafe considered 
to be ‘ a novel principle of jurisprudence.’* 

Their Lordships ^ alluded to certain 
circumstances under which the worship¬ 
pers may be allowed to institute a suit 
against a trespasser for injunction or for 
similar reliefs, hue the circumstances in 
tliat case must be such as establish that 
the juxtajxjsition of the two sets of per¬ 
sons is so repugnant to their habits of 
mind that the entrance of one set into 
the temple entails the departure of the 
other, so that it is, as it were, trespass to 
the person. Ko such circumstances are 
proved to exist in the case before us, and 
we, therefore, hold that the plaintiffs 
were not competent to sue for possession 

or for an injunction. 

At the end of his arguments the 
learned counsel for the respondents asked 
us to allow him to amend the plaint so 
as to convert the suit into one for a 
declaration ; but, having regard to all 
the circumstances of the case, we are not 
prepared to accede to this request at this 
late stage even if we were inclined to 
hold that on the facts alleged the plain¬ 
tiffs were entitled to sue for a declara¬ 
tion, a matter on which we express no 
opinion. 

We accept the appeal and dismiss the 
plaintiffs' suit with costs throughout. 
The cross-objections filed by the respon¬ 
dents are dismissed with costs. 

I A ppeal accepted* 
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Dalip Singh, J. 

Ghula*n Muhammad and another 
Accused—Appellants. 

V. 

Opposite Party. 

Criminal Appeal No. 1196 of 
Decided on 22nd January 1926, from 
an order of the S. J., Jhelum, D/" 27th 
October 1925. 

Penal Code, S. 304, Part II — Presumption^ of 
Icnowledge of likelihood of causing death arises^ 
ichen a lethal blow fs dealt. 

A lathi is a lethal weapon and, if a person 
chooses to lay about with a lethal weapeu with 
all the force at his command, it must be pro- 
eumed that he knew he was likely to cause 
death. [P- 427. C, 1] 

Balkrishna and Chaman Bal —for 
Appellants. 

Din Dyal Kapur—iov Opposite PaiCy. 

Judgment. —In this appeal Ghulam 
Muhammad and Nur Muhammad, sons 
of Mahmud, have been convicted under 
S. 304, Part II. Indian Penal Code, for 
causing the death of Sardara and have 
been sentenced to rigorous imprisonment 
for ten years each. 

The facts as found by the learned 
Sessions Judge on the evidence led in the 
case seem to be that Ghulam Muham¬ 
mad and Nur Muhammad were leading 
some bullocks and happened to pass by 
the threshing-floor of the complainants. 
It is amply proved on the record that 
there were various grounds for enmity 
between the party of the complainants 
and of the appellants. The result was 
that owing to certain circumstances 
which have not been proved at all a 
fight seems to have occurred between 
Ghulam Muhammad and Nur Muham¬ 
mad on one side and Raja and Sardara 
on the other. 

Barkhurdar, who made the First In¬ 
formation Report, at first mentioned 
four persons as having taken part in 
the fight and having caused the death of 
Sardara and injuries to Raja and Jafar. 
Subsequently he seems to have impli¬ 
cated nine more persons. Twelve per¬ 
sons were challaned in all of ‘Whom ten 
have been acquitted by the learned 
Sessions Judge, and two, Ghulam Muhm- 
mad and Nur Muhammad, have been 
convicted. The names of these men are 
mentioned in the First Information 
Report and there seems no reason to 


t3> A. 1. R. 1925 P. c. 29a. 
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doubt, especially as both have injuries 
on their persons, that they were present 
in the fight. It is equally clear that 
Sardara and Raja were also present in 
the fight that took place. According to 
the prosecution evidence—and there is 
no defence evidence in the case at all— 
Jafar, who also received injuries, ran 
away before the fight, in which Sardara 
was killed, began. The learned Sessions 
Judge has found from this evidence that 
Jafar received his injuries at the hands 
of persons other than the appellants. 

Be this as it may, the result is that 
Sardara received five injuries, two of 
which were fatal, one being a blow on 
the head with a lathi, which fractured 
the skull, and another being a blow on 
the back which ruptured the spleen. 
Raja received twenty injuries in all, two 
of which were grievous. The finding, 
therefore, of the learned Sessions Judge 
at any rate is correct to this extent that 
Ghulam Muhammad and Nur Muham¬ 
mad laid about them with all the force 
at their command with lathis. Now, a 
lathi is a lethal weapon and, if a person 
chooses to lay about with a lethal 
weapon with all the force at his com 
mand, it must be presumed that he knew 
he was likely to cause death. I, there¬ 
fore. consider shat the conviction under 
S. 304, Part II, is, in the circumstances 
of this case, justifiable. At the same 
time I do not consider that this is a 
case in which the maximum sentence 
need be inflicted, because, though there 
is no direct evidence on the record to 
prove this, the circumstances seem to 
point to the complainants having in all 
probability been the aggressors, and I, 
therefore, accept the appeal so far as to 
reduce the sentence to rigorous imprison¬ 
ment for five years in the case of each 
appellant. 

Sentence reduced. 


Notified Area, KJiarai —Complainant 
—Petitioner, 

V. 

Karta Kain and another —.Accused — 
Respondents. 

Criminal Revision No. 1723 of 1925, 
Decided on 29th January 1926, reported 

by the S.'J., Ambala. 

Criminal P. C., S. 250 —Appeal Cotiri cannot 
make any order as to compensation. 

It is only the trying Magistrate who. i£ he 
discharges an accused person, can order compen¬ 
sation to ba paid. Tbe appellate Court cannot 
make any order as to compensation : A. I. R. 
1924 All. 224. Foil. [P. 427, C. 2] 

Hukavi Chand —for Petitioner. 

Order .—This is a reference under 
S. 439 of the Criminal P. G. made by the 
learned Sessions Judge of Ambala in the 
following circumstances : 

The Notified Area Committee of 
Kharar instituted a case against Karta 
Ram and Chajju Ram under S. 219 of 
Act III of 1911 : [Punjab Municipal Act 
Ed.] The trying Magistrate found the 
accused persons guilty .and sentenced 
them to certain fines. An appeal by 
them to the Sub-Divisional Oflicor of 
Rupar, who had appeallate powers, 
resulted in their acquittal and in 
order under S. 250, Criminal P. C., direc¬ 
ting the Notified Area Committee as 
complainant to pay to each of the 
persons proceeded against a sum of Rs. 5 
by way of compensation. The Notified 
Area Committee moved the learned 
Sessions Judge on the revision side who 
has sent this case up with the recommen¬ 
dation that the order for compensation 
should he set aside as illegal. 

In addition to the authorities quoted 
in the 6rder of reference there is the 
case of Chedi v. Ram Lai (l) in which 
it was held that under the provisions 
of S. 250, Criminal P. C., it is only the 
trying Magistrate who, if he discharges 
an accused person, can order compensa¬ 
tion to be paid. The phraseology of 
S. 250, Criminal P. G., seems to me to 
be perfectly clear on this point. 

1 accept this reference and set aside 
so much of the Sub-Divisional Officer’s 
order as directs the complainant to pay 
compensation to the persons accused. 
The compensation, if paid, will bo 
refunded. 

Reference a ccepted. _ 

'7i)"Ar'K.'lTT924 AjT.“224. 
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Harrison and Fforde, JJ. 
Waryayn Singh —Accused Appellant. 

V. 

The Crown —Opposite Party. 

Criminal Appeal No. 852 of 1925, De* 
cidecl on 20th January 1926, from the 
order of the S. J,, Ferozepore, D/- 15th 
June 1925. 

2 *s Criminal P. C., S. 367 ( 5 )—Voluntary/ 

dryinkenyiess £s no reason for not iyiflicHyig death 
scnteyice. 

The reasons justifying the infliction of the 
lesser penalty under S. 367 (5) must be such as 
are in accord, with established legal principles ; 
unless drunkenness either amounts to unsound- 
uess of mind so as to enable insanity to be plea¬ 
ded by way of defence, or the degree of drunken¬ 
ness is such as to establish incapacity in the 
accused to form the intent necessary to constitute 
the crime, drunkenness is neither a defence nor a 
palliation and is not a reason for inflicting a 
sentence of transportation for life instead of the 

death sentence : 28 P. P. (Cr«) 1917, Expl. 

[P 429 C 1] 

R. C. Soni —for the Crown. 

Fforde, J. —Waryam Singh has been 
convicted by the Sessions Judge under 
the provisions of S, 302, Indian Penal 
Code, of the murder of Kesar Singh, and 
has been sentenced to transportation for 
life. Against that conviction and sen¬ 
tence he has appealed through the Jail 
authorities. The Local Government have 
presented a petition for revision under 
S. 439 of the Criminal Procedure Code, 
against the sentence of transportation for 
life praying that this sentence may be 
enhanced by the infliction of the death 
penalty. 

The facts are very simple and may be 
stated shortly. On the 11th of July 1922, 
a number of villagers, of whom the de¬ 
ceased was one, were taking part in a 
musical entertainment at about 10 o’clock 
at night. While this performance was 
proceeding, the appellant arrived on the 
scene and requested the party to stop the 
music and disperse. The deceased retor¬ 
ted that the appellant did not own the 
ground on which the entertainment was 
being held and had no right to interfere. 
The appellant thereupon left in a temper, 
remarking that the party could continue 
the performance at their risk. Shortly 
afterwards he re-appeared on the scene 
armed with a chhavi, and after making 
some remarks walked up to the deceased 
and struck him a blow upon the head 
with the weapon, felling him to the 


ground. He then struck him two more 
blows while he lay on the ground, (Here 
the judgment described the injuries and 
proceeded.) The learned trial Judge has 
found—as, indeed, he could not have 
otherwise found upon the facts that the 
appellant struck the blow with the deli" 
berate intent to kill the deceased. The 
finding of the learned Sessions Judge on 
this point is expressed as follows : 

Taking into consideration the very dangerpx^ 
weapon used, the vital part which was hit and 
the number, as also the extent, of injuries caused, 
there can be no reasonable doubt that Waryam 
Singh did the act by which death was caused, 
either with the intention of causing such bodily 
injuries as were likely to cause death of the 
assailed person, or with the intention of causing 
bodily injuries to him which were sufficient in 
the ordinary course of nature to cause death, and 
that the offence therefore fell within the purview 
of S. 300, Indian Penal Code. 

Having come to this conclusion, and 
having held that the offence amounted to 
murder as defined by S. 300 of the Indian 
Penal Code, the learned Judge awarded 
the lesser punishment permitted by 
S. 302, Indian Penal Code, on the ground 
that the appellant was in a state of in¬ 
toxication at the time he committed the 
offence—this, in the opinion of the learn¬ 
ed Judge, being a sufficient reason for im¬ 
posing the lesser penalty. 

Now, so far as the guilt of the appel 
lanb is concerned, there is no possibility 
of doubt in this regard. He has not at¬ 
tempted any defence. He has pr^uced 
no witnesses, but has contented himself 
with a bald denial. The written state¬ 
ment which he put in is to this effect: 

I am innocent. The case has been concocted 
against me out of enmity. I was not in the 
villiigo on tli6 day of tho occurr6nc6* 

As against this the evidence of the 
prosecution is overwhelming, and there 
is no reason to disbelieve any of the with 
nesses with the exception of Icdar Sing- 
(P. W. 12), who tells a somewhat different 
story from the rest of the witnesses. Thi- 
person, however, was not on the scene at 
the time of the occurrence and does not 
profess to be an eyewitness, and n® 
weight need be attached to his testimony 

As it is obvious that the appellant has. 
been rightly convicted, his appeal must 
be dismissed. 

There remains to be considered the 
petition for enhancement of sentence. 
Mr. R. C. Soni, who appears for the 
Government Advocate, contends that in 
imposing the lesser of the alternative 
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punishments provided by S. 302, Indian 
Penal Code, the learned Sessions Judge 
has not exercised his discretion judicially. 
S. 300 of the Indian Penal Code, provides 


that : , , 

Whoever co limits murder, shall bj punished 
with death, or transportation for life, and shall 
also be liable to fine. 

This leaves a discretion to the trial 
Court as to which penalty shall be im¬ 
posed. But S. 367 (5) of the Code of 
Criminal Procedure enacts that where an 
accused person is convicted ‘of an offence 
punishable with death, and the Court 
sentences him to any other punishment, 
the Court shall in its judgment state the 


reasons why the sentence of death was 
not passed. It need hardly be empha¬ 
sized that the reasons justifying the in¬ 
fliction of the lesser penalty must be such 
as are in accord with established legal 
principles. In the present case the rea 
son given by the trial Judge for not itn- 
posing the appropriate penalty for deli¬ 
berate murder, that is, the capital sen¬ 
tence, is that intoxication furnishes a 
ground for mitigating the punishment. 
This is, in my opinion, an entirely in¬ 
sufficient reason for the course taken by 
the learned Sessions Judge. It is a maxim 
of English Law that voluntary drunken¬ 
ness does not take away responsibility of 
any kind and, indeed, the older judicial 
authorities considered it rather an ag 
gravation than otherwise. The rule is 
now qualified to this extent, that unless 
drunkenness either amounts to^ unsound 
ness of mind so as to enable insanity to 
be pleaded by way of defence, or the 
degree of drunkenness is such as to estab 
lish incapacity in the accused to form the 
intent necessary to constitute the crime, 
drunkenness is neither a defence nor a 
palliation. Any doubt which there 
have been on this subject is removed by 
the judgment of the House of Lords in 
DirectoT of Public Prosecutions v. Beard 
(l). I may add that the principles 
enunciated in this case are in strict 
accord with those laid down by the Full 
Bench of the Burma Chief Court in Nga 
Tun Baw v. Bmperor (2) cited in Pal 

Singh v. Crown (3) : 

Mr. C. L. Mathur, who appears for the 

respondent in the present petition, has 

,3) cm7f 23 ‘b; C;!- 1917=41 I. C. 980= 

35 P. W. R. Cr. 1917. 


argued that the discretion exercised by 
the learned Sessions Judge was in strict 
accordance with law, inasmuch as ho 
followed the ruling of the Punjab Chief 
Court in Pal Singh v. Crown (3). Hay¬ 
ing carefully considered the judgment in 
that case it seems to me clear that it 
does not support Mr. Mathur s contention. 
The headnote does not accurately repre¬ 
sent the decision of the Court. The case 
is referred to in the text-books as laying 
down tht/ proposition that intoxication 
forms a sufficient excuse for not exacting 
the extreme penalty. This is not in fact, 
as I read it, what that decision did 
establish. The judgment in that case 

definitely states chat the Court was 
unable to find directly or constructively that 
Pal Singh (one of the accused persons) intended 
to cause death or such bodily injury as would be 
likely to cause death. 

And for these reasons the Judges 
considered that it was nob necessary 
to inflict the death penalty. In other 
words the Judges found that the con¬ 
dition of drunkenness of the accused, 
taken in conjunction with the other cir¬ 
cumstances of the case, negatived an 
intent on his part to cause death. It 
was not on account of his drunken con¬ 
dition that they imposed the lesser 
penalty, but because the Court found 
that he did not intend to kill the victim 
of his acts. 

This is in accordance with the princi* 
pies laid down in Bex v. Meakin (4), 
where Alderson, B. stated that : 

With regard to the iutention, drunkenness 
might perhaps be adverted to according to the 
nature of the instrument used. If a man used a 
stick a jury would not infer a malicious intent so 
strongly against him, if drunk, when ho made an 
intemperate use of it. as they would if be had 
used a different kind of weapon ; but where a 
dangerous instrument was used, which, if used 
must produce grievous bodily harm, drunkenness 
could have no effect ou the consideration of the 
malicious intent of the party. 

In Pal Singh's case (3) the weapons used 
for inflicting injuries were sticks. In the 
present case the weapon used was a parti¬ 
cularly deadly weapon, namely, a chhavi, 
and the learned Sessions Judge has em¬ 
phatically found that the appellant did 
intend to cause the death of Eesar Singh, 
and. as I have already pointed out, he 
could not upon the facts have come to 
any other conclusion. The evidence does 
nob lead to the conclusion that the ap¬ 
pellant was in any very advanced state 


(4) 7 C. & P. 297. 
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of intoxication. He was at least sober 
enough to walk from the scene of the 
occurrence to a ruined house near by, 
return with a chhavi and strike three 
deadly blows upon the head of the de¬ 
ceased. It would be impossible to hold 
upon the circumstances of this case that 
the state of intoxication of the appellant 
was such as to render him incapable of 
forming the intent to kill the deceased. 

For the reasons I have given, I am of 
opinion that the learned Sessions Judge 
has failed to act in accordance with 
established principles in the exercise of 
his discretion in imposing the lesser sen¬ 
tence allowed by law, and accordingly 
I would accept the petition, set aside the 
sentence of transportation for life and 
impose in its place the capital sentence. 

Harrison, J. —I agree. The law on 
the subject has been clearly explained in 
the Division Bench judgment of this 
Court in Sheru v. Crown (5). 

Appeal dismissed. 

Application accepted. 

^(5) A. I. R. 1926 Lah. 232. 
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DeRossignod and Martineau, JJ. 
Melil Singh —Defendant—Appellant. 

V. 

Amar Nath&ud oi/i 0 rs“(Plaintiffs) and 
(Defendant) ^Respondents. 

Second Appeal No. 851 of 1925, Deci¬ 
ded on 28th January 1926, from the 
decree of the Dist. J.. Gujranwala, D/- 
7th January 1925. 

Transfer of Properly Act, S. 101— In absence 
of contrary Intention earlier mortgage though dis¬ 
charged fs kept alive if It he-neflts the person 
discharging. 

Where there are several mortgages on a pro¬ 
perty, the owner of the property may, if he pays 
off an earlier mortgage, keep it alive for his beoe' 
fit and then come in*before the later mortgagee, 
lo the absence of an indication to the contrary 
it is to be presumed that the owner intended to 
keep alive the previous charge if it would be for 
his benefit: 47 Mad. 190, P. C. ; 10 Cal. 1035 
P.C. and 39 Cal. 527 P. C., Foil. [P. 430, C. 2] 

Tek Chand and Nawal Kishore —for 
Appellant;. 

G. C. Narang and Amar Nath —for 
Respond ents. 

Martineau, J. —Five shops belonging 
to Jodh Singh, Defendant No. 1, and his 


brother Rattan Singh were mortgaged by 
them in 1917 to Maya Ram with posses¬ 
sion for Rs. 3,000. In 1918 Jodh Singh 
mortgaged his half share to the plaintiffs’ 
predecessors-in-title for Rs. 900, No 
mention was made in the second mort¬ 
gage deed of the prior mortgage. In 
1920 Jodh Singh and Rattan Singh sold 
the shops to the second defendant Mehl 
Singh for Rs. 3,000. The mortgage to 
Maya Ram was mentioned in the sale 
deed, but not the mortgage to the plain¬ 
tiffs. The latter have now sued on their 
mortgage deed for the recovery of the 
amount due to them by the sale of half, 
of the mortgaged property and have been 
given a decree. 

Mehl Singh had after his purchase paid 
to Maya Ram the amount due on his 
mortgage, namely, Rs. 3,299/6, and made 
improvements in the property on which 
it has been found that he spent 
Rs. 2,626, and he claimed to be entitled 
to a prior charge in respect of half of 
each of these sums. The trial Court held 
that ho was entitled to priority in res¬ 
pect of both items, but the lower 
appellate Court has held that be has a 
prior charge only in respect of the pay¬ 
ment made to Maya Ram. He has filed 
a second appeal and the plaintiffs have 
lodged cross-objections. 

In 47 Mad. 190 it was held by the 
Privy Council that where there are seve¬ 
ral mortgages on a property the owner 
of the property may, if he pays off an 
earlier mortgage, keep it alive for his 
benefit and then come in before the later 
mortgagee. It was also held that in 
the absence of an indication to the con¬ 
trary it is to be presumed that the 
owner intended to keep alive the previ¬ 
ous charge if it would be for his benefit, 
and the same principle has been laid 
down in other decisions of the Privy 
Council reported in 10 Cal. 1035, 29 Cal. 
154 and 39 Cal, 527. We agree, there¬ 
fore, with the lower appellate Court that 
the appellant must be taken to have in¬ 
tended to keep the mortgage in favour of 
Maya Ram alive for his benefit, there 
being nothing to show the contrary, and 
that he is entitled to priority in respect 
of the snm which he paid to Maya Ram 
on account of Jodh Singh’s share. 

With regard to the expenditure on im¬ 
provements, it is to be observed that 
Maya Ram s mortgage deed contained a 
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olause by which he was to be ve" 
imbursed at the time of redemption for 
Any expenditure incurred by him during 
the currency of the mortgage. The 
appellant, who on payment of the amount 
due to Maya Ram stood, in the latter’s 
shoes, is entitled to the benefit of that 
oondibion, and the sum which he spent 
on improving the property must be 
allowed as a prior charge. 

We accordingly dismiss the cross- 
objections and, accepting the appeal, we 
set aside the decree of the lower appel¬ 
lant Court and restore that of the trial 
Court. The plaintiffs will pay the 
Appellant’s costs in this Court and the 
lower appellate Court. Costs in the 
trial Court will be paid as directed by 
that Court. 

Decree set aside. 
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Campbell, J. 

% 

Is'ner Singh —Plaintiff—Appellant. 

V. 

Wir Singh and others —Defendants— 
Respondents. 

Second Appeal No. 1983 of 1925, De¬ 
cided on 29th April 1926, from a decree 
of the Dist. J.. Sialkot. D/- 10th Juno 

1925. 

[а) Civil P. C., O. 22. Br. 3 and ap¬ 

pellants dying before decision without substitution 

_ Their legal representatives are not necessary 

parties to second appeal by opposite party. 

Where before the decision of the lower apel¬ 
late Court some of the appellants die and they 
legal representative ares not brought on record, 
even though the appeal is accepted, the decree 
of the trial Court remains good against them. 
The legal representatives of the deceased appel¬ 
lants are not necessary patties in 
by opposite party. 

(б) Adverse possession—Plaintiff purchasing 
lafxd from person without title—User open and 
known to owner for more than 12 years creates 
title by prescription. 

The plaintiff purchased the site in suit from a 
person who had no right to sell ; the sale deed 
was not registered but it was attested by a lam- 
bardar of the patti to which the land belonged ; 
on other laud purchased by the plaintiff, he had 
oonstrncted a house and he had been using the 
land in suit as an appurtenance to his house • 
he enclosed it with a hedge and he had been 
using it as a carpenter’s yard. 

Beld : that the plaintiff has acquired owner¬ 
ship by adverse possession ; 10 Bom. 888, Dist. 

CP. 432. C. 23 

Hargopal —for Appellant. 

Nandlal —for Respondents. 
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Judgment. —This was a suit by one 
laher Singh for possession of a small spot 
of land within the limits of the Narowal 
Municipality in the Sialkot district. The 
defendants were numerous owmers of 
Patti Barsal of Narowal. The plaintiff 
alleged that he had been dispossessed by 
these persons or years before suit 
and that he was the proprietor. Pie 
claimed to be so on two grounds, firstly, 
that he had purchased the plot from one 
Wasawa Singh on the 6th of March 1909 
aid the other that in any case had 
established ownership rights against the 
defendants by adverse possession. 

The trial Court held that the plaintiff 
and one Ahmad Bakhsh had purchased 
from Wasawa Singh on the 6th of March 
1909 a piece of ground and that the 
plaintiff had subsequently bought out 
Ahmed Bakhsh. This ground, was held 
by the trial Court to have been partly in 
the village of Jamman and partly in 
Narowal Patti Barsal, and it was further 
found that the portion in Narowal was 
the plot in dispute and that Wasawa 
Singh was not proved to have been an 
owner in Narowal Patti Barsal or to have 
had any right to dispose of the plot in 
suit. The rest of the ground sold lying 
within the boundary of Jamman village 
was found to be on the north of the 
plaintiff's house and to be unquestionably 
his property so far as the defendants are 
concerned. On the other point, that of 
adverse possession, the trial Court upheld 
the plaintiff and granted him a decree. 
The defendants appealed to the District 
Judge who reversed tha trial Court's 
decision and dismissed the suit on the 
sole ground that taking the facts to be as 
beld by the trial Court, the plaintiff had 
not established adverse possession for the 
period during which he had held posses¬ 
sion according to the trial Court, namely, 
from the 6th of March 1909 till Decem¬ 
ber 1921. V 

The plaintiff has come to this Court 
on second appeal. During the pendency 
of the appeal and before the bearing he 
submitted an application stating that 
two of the original defendants Mian 
Singh and Labhu alias Buta had been 
shown as appellants in the lower appel¬ 
late Court and for that reason were 
shown in the present appeal as respon¬ 
dents, whereas these two persons had in 
fact died before the appeal in the District 
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Court was decided, namely, on the 24th 
of April 1925 and on the 5th of May 
1925, The application asked that their 
legal representatives should be joined as 
respondents to this appeal, and the prayer 
was granted subject to all just exception. 
At the hearing before me the learned 
counsel for the respondents has pointed 
out that the application for joining the 
legal representatives was not made with¬ 
in the requisite period from the alleged 
deaths and further said that he was not 
in a position to contradict the affidavit 
of the appellant that the death had oc¬ 
curred on the dates stated. In this situa¬ 
tion the affidavit must be accepted and it 
must be taken that Mian Singh and 
Labhu died before the decision of the 
appeal in the District Court. There was 
thus no decree in their favour by the 
District Court and the original decree 
against them in the trial Court was not 
reversed. Their legal representatives, 
therefore, are not necessary parties to the 
present appeal. 1 set aside the tentative 
order impleading these legal represen¬ 
tatives and in lieu thereof direct that the 
names of Mian Singh and Dabhu alias 
Buta be struck out from the list of res¬ 
pondents. 

The facts found by the trial Court were 
as follows : The sale by Wasawa Singh 
of the land, including the plot in dispute, 
was made by deed which was attested by 
Mit Singh, lambardar of Patti Barsal and 
apparently Wasawa Singh did know the 
exact boundary of the two villages but 
considered rightly or wrongly that the 
plot in dispute belonged to him. From 
the 6th of March 1909 till the 13th of 
December 1921 the plot in dispute was 
used as an approach to Ishar Singh’s 
bouse and remained as such in Isbar 
Singh’s possession. It was also enclosed 
by him with a thorn hedge and used as 
a place for carrying on his trade as car¬ 
penter. The plaintiff had bought the 
land as a portion of entire plot, to the 
other portion of which he had acquired a 
sound legal title, and he began to use the 
plot in dispute in the belief that he had 
legal title to it also. The defendants 
live within Narowal Municipality and 
the plot is on a main thoroughfare. It 
cannot be said that the plaintiffs’ user 
was without the defendants’ knowledge 
and Ln fact he has used the plot for over 
twelve years under a title to the know- 
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ledge of the defendants as an approach 
to his house. 

The learned District Judge proceeded 
to hold that, because the plot was a va¬ 
cant site, possession of it could not be¬ 
come adverse against the owner, and he 
relied on Framji Cursetji v, Goculdas 
Madhowji (l) and some other cases which 
followed that ruling. The Bombay case 
is a well-known one, and it concerned a 
a small piece of land 'held to have been 
of no present use to its owner and to 
have been convenient in 'many ways to 
his neighbour who for more than twelve 
years without objection made use of it 
in various ways these various ways being 
the erection of structures of a privy, 
sheds for live-stock and a hut for a ghari- 
wallah. The defendant moreover admit¬ 
tedly had a right of passage across the 
part of the land for the purpose of access 
to the well. In these circumstances it 
held that such user as that described was 
insufficient to give title to the land by 
adverse possession. r 

The circumstances of the present case 
are materially different. Here the plain¬ 
tiff purchased the site by deed from a 
person who has been held to have bad 
no right to sell. The deed was not regis¬ 
tered but it was attested by a lambardar 
of the patti to which the land belonged. 
On other land purchased by the same 
vendee'the plaintiff has constructed a 
house and he has been using the land in 
suit as an appurtenance to his house. He 
has enclosed it with a hedge, a fact which 
distinguished the case very conspicuously 
from the Bombay case, and he has been 
using it as a carpenter's yard, The 
place is not tucked away in a corner but 
lies on a main thoroughfare. If the facts 
are these and if the plaintiff has held 
possession in this manner from March 
1909 till December 1921 his possession 
has been adverse for that period against 
the defendants. Since the decision of 
the learned District Judge is on a purely 
preliminary point the appeal must go 
back to him for re-decision. It is of 
course quite possible that he may come 
to a different conclusion on the facts 
from that arrived at by the trial Court, 

The learned District Judge's judgment , 
appears to contain in its last paragraph 
two findings of fact by the learned Dis¬ 
trict Judge himself. One is a dissent 

“TD [1892]'i^om. 338. ^ 
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Vrom the trial Court's deoisioa that there 
was no other approach to the plaintiff's 
house esoept over the plot in dispute. 
Whether this was so or not does nob ap* 
.pear to me to make any great difforenoe 
to the question of adverse possession. 
The other is that the plaintiff has not 
proved that the defendants dispossessed 
him two years ago and that the defendants 
had been in possession for more than two 
years. This finding also does not effect 
rfche situation, since the suit was insti¬ 
tuted on.the Ist of March 1924 an 1 the 
finding of the trial Court is that the 
plaintiff was in possession up to the 18th 
of December 1921, a date more than two 
'years from the date of suit. 

1 accept the appeal and set aside the 
order of the learned District Judge. The 
ease is returned to him for a fresh deci¬ 
sion. The remand is under O. 41, R. 23, 
Civil P. C., and, therefore, stamp on the 
present appeal will be refunded. The 
other costs in this Court will follow the 
•event. 

Appeal accepted* 
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Zafar Aiit. J. 

Paraiv Mai —Surety—Appellant. 

V. 

The Firm Dina Nath Ilari Ram and 
a^nother —(Deoree-holder) and Judgmenb* 
debbor—Respondents. 

Miscellaneous First Appstl No. 2102 
of 1925, Dsoided on 13th March 1926, 
4rom the order of the Senior Sub-J., 
Simla, D/- 14th August 1925. 

Ciwti P. O., S. 46—Coar/ to which precept {s 
■issued for attachment of property can accept 
■money or security—Neither surety ncr judg- 
ment^ebtor can object to it, 

A Court to which a praoept is issued derives 
its authority from that prooept and has no power 
to do anything not authorized thereby, but it 
must be presumed to have inherent powers to 
deal with all matters that may incidentally 
arise in connexion with prooeedlngs for attach¬ 
ment, and so a Court to which a precept is is¬ 
sued for attachment of property should do the 
same under the same oiroumstanoes. It oannot 
therefore be^said that the Court has no jurisdic¬ 
tion to accept money or seourity. But even if 
the Court acts without jurisdiction, the judg¬ 
ment-debtor and the surety are both estopped 
' .irom raising the objection, and cannot be al- 
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lowed to ohallengo the validity of an arrange¬ 
ment brought about by thomsolvos. 

CP433, C 2; P 434. C 1] 
Nawal Kishore —for Appellant. 

Faqir Ckand and Sohan Lai Kapur — 
for Respondents. 

Judgment. —The facts are fully stated 
in the order appealed against and are 
briefiy as below: A precept under 
S. 46 of the Civil Procedure Code hav¬ 
ing been issued to the Court of the Sub¬ 
ordinate Judge, First Class, at Simla, for 
attachment of the property of the judg¬ 
ment-debtor, Ram Chand, the latter ap¬ 
plied to that Court for stay of execution 
for one month and ten days offering to 
furnish seourity for^ payment of the de¬ 
cretal amount and promising to pay it 
within the said period. This was agreed 
to and the Court accepted the security 
of Rai Sahib Furan Mai. But instead 
of making payment, which the judg¬ 
ment-debtor had promised to do, he ob¬ 
tained an order from the High Court 
for stay of execution. This was, how¬ 
ever, withdrawn later and the decree 
was then transferred to the Court at 
Simla for execution and the decree- 
holder proceeded to execute it against 
the surety. The latter raised the objec¬ 
tions that the Court had no authority 
to take security but could only attach 
the property -specified in the precept 
and that in any case the security lapsed 
after two months. 

These objections having been over- 
rulf^d the surety appeals to this Court. 
There can be no doubt that a Court to 
which a precept is issued derives its 
authority from that precept and has no 
power to do anything not authorized 
thereby, but it must be presumed to have 
inherent powers to deal with all matters 
that may incidentally arise in connexion 
with proceedings for attachment. Now, 
it is clear that an executing Court must 
stay its hand and drop all proceedings 
if the judgment-debtor should deposit 
the decretal amount, and by analogy 
the Court to which a precept is is¬ 
sued for attachment of property should 
do the same under the same circum¬ 
stances. It cannot therefore be said that 
the Court to which a precept is issued 
has no jurisdiction to accept money or 
security. But even if it be assumed for 
the sake of argument that the Court 
acted without jurisdiction the judg¬ 
ment-debtor and the surety are both 
estopped from raising the objection, and 
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Kura v. Emperor 


cannot be allowed to challenge the vali¬ 
dity of an arrangement brought about by 
themselves. They mean to play a trick 
on the Court as well as the decree-hol" 
der, and this they cannot be suffered to 
do : see Bumvari Lai v. Ahdul Ghafur 
(l) and Nawab Zada Muhammad Akbar 
V. Dya Nath (2). 

I, therefore, dismiss the appeal with 
costs. 

_ Appeal dismissed, 

(1) [1909] 5 P. li. R. 1909=1 I. C. 48=4 P. \V. 

R. 1909. 

- (2) [1889] 200 P. R. 1889. 
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Addison, J, 

Kura and another —Accused—Appel¬ 
lants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 157 of 1926, De* 
cided on 30th April 1926, from the order 
of the Mag. 1st 01., liudhiana, D/- 2l3t 
December 1925. 

Criminal P. C., S. 25^—Prosecution witnesses 
frOni Native State — Procedure under S, 256 may 
reasonably be followed. 

Where prosecution witnesses have come from 
a Native State and it would have been difficult 
to secure their attendance again. 

Held : that it is an excellent reason for asking 
the accused forthwith whether they wish to 
cross-examine any of them. [P 434 C 2] 

Bishen Narain —for Appellants. 

C. L. Mathu7 —for Opposite Party. 

Judgment. —Mohamda has been con¬ 
victed under S. 457/75, Indian Penal 
Code, and sentenced to five years' rigorous 
imprisonment, while Kura has been sen¬ 
tenced under S. 457, Indian Penal Code, 
for the same offence to two years’ rigor¬ 
ous imprisonment. Mohamda has ap¬ 
pealed through jail and Kura through 
counsel. • 

The house of Sampuran Singh of 
village Malma^ra, District Ludhiana, 
was broken into and a camel stolen on 
the night of the 18th-19th March 1925. 
The offence was reported next day at 
the police station and it was mentioned 
that Mohamda and a companion of his, 
who was not named, were suspected as 
they had been coming before this to the 
house of one Hardit Singh. Doth the 
appellants were seen some two or three 


days later riding the camel by Mehr 
Singh and Natha Singh. They asked the 
appellants whose camel it was and 
received the reply that it was their 
own. These witnesses then pointed 
out that they knew it to be the 
property of Sampuran Singh whereupon 
the reply made by Mohamda was that 
he had bought it from Sampuian Singh 
through Hardit Singh. The camel was 
actually caught in the possession of the 
two appellants in Patiala State territory 
on the 26th March 1925. One Sant Bam 
saw them on it and chased them as he 
knew the camel. He was struck a blow 
with a lathi and the appellants rode off 
pursued by Man Singh and Arjan who 
caught the camel. The two appellants, 
however, succeeded in getting off it and 
running away, and were caught by Ude 
Singh and Bir Singh. All these facts 
have been satisfactorily established. 

I was argued on behalf of Kura that 
he might have been an innocent com¬ 
panion of Mohamda. On the facts estab¬ 
lished, however, it must be held that 
both had stolen the camel. It was next 
argued on his behalf that the procedure 
laid down in S. 256 of the Criminal P. 
C. had not been followed. This is not 
correct. The Magistrate did ask the 
appellants forthwith whether they 
wished to cross-examine any of the pro¬ 
secution witnesses, but be be did do so 
for an excellent reason, namely, because 
the witnesses had come from Patiala 
State and it would have taken a long time 
to have again secured their attendance.. 
The appellants produced no evidence in 
their defence and gave no explanation 
worthy of mention. I have no hesita¬ 
tion in maintaining the conviction of 
both the appellants. Kura, however, is 
a first offender and it should be pre¬ 
sumed that he was led by Mohamda. 
That being the case the sentence passed 
upon him is much too severe. I accepk 
his appeal to the extent of reducing the 
sentence to nine months' rigorous im¬ 
prisonment. I dismiss the appeal o£ 
Mohamda. 

Sentence reduced», 
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Addison, J. 

Chet Ram —Plaintiff—Appellant. 

V. 

Sari BaJtHsA~“I) 0 t*endant Respondent* 

Miscellaneous First Appeal No. 1016 
of 1925, Decided on 16th Febpary 1926, 
from an order of tbe Senior Sub*J., 
Delhi, D/- 22nd April 1925. 

(а) Civil P. C.. O. 32, P. B—Irregularity, 

In every case an irregularity in the ap¬ 
pointment of a guardian 'would not vitiate the 
proce6dix)g9 in the suit. CP* 435t C. 3] 

(б) Civil P. 0., O. 39. B. Plaintiff must 
establish that irreparable loss or grave incon¬ 
venience would be caused If injunction is not 

granted. , 

Where neither the equities of the case cor the 

balance of convenience is in favour of the 
tiff, a temporary injunction cannot 
It is necessary tor the plaintiff to establish that 
irreparable injury or grave inconvenience would 
result to him if the injunction is not granted : 
2 L. L. J. 283 and A. 1. B. 1924 iaA. 633, Be/, to. 

[P. 435, C. 2 & P. 436, O. IJ 

Sardha Ram—(or Appellant. 

Moti Sagar and Balvant Rai for Res* 

pondent. 

Judgment. — The following pedigree 
table is necessary to understand this 

appeal. 

Jai Narain 

i_ 


Bishan Dyal 
Murli Dhar 


I 

Sri Ram, 
(deceased). 


I 

Babu Lai, 
(defendant 
No. 2). 


Sari Bakhsh, 
(Defendant 

No. 1). 


Chet Ram, 
(plaintiff). 


Hari Bakhsh brought a suit for rendi¬ 
tion of accounts in 1909 against Babu 
Lai and. Ohet Ram. son of Babu Lai. A 
preliminary decree was grant^ in his 
favour in 1914 and it was conffrmed by 
the Judicial Committee of the Privy 
Council on the 22nd January 1924 so 
that the litigation lasted for many years. 
Chet Ram, the present plaintiff, was a 
minor and his guardian ad litem was his 
father. Babu Lai. The two prin^pal 
pleas in that suit were that Bishan Dyal 
had separated from his brothers in 1903 
and that Chet Ram had been adopted by 
his deceased uncle Sri Ram. and on both 
these points the Judicial Committee 
found against the present plaintiff Chet 
Sam Ohet Ram has now instituted the 
present suit to get the decree of the 
Privy Council set aside a^id for an in¬ 


junction to restrain further proceedings 
in that suit. 

His pleas are that his natural father 
was not the proper person to be ap¬ 
pointed his guardian acl litem ; that there 
was no proper order for the appointment 
of his father as his guardian and he was 
guilty of gross negligence, etc. He also 
pleaded that he attained majority before 
the hearing was concluded before the 
Privy Council and was not brought upon 
the record there as a major. Pending 
the decision of this new suit he applied 
for a temporary injunction under O. 39, 
R. 1, Civil P. G., to stay the proceedings 
in the siwt, the preliminary decree in 
which had been affirmed by the Privy 
Council. The senior Subordinate Judge 
has dismissed this application holding 
that prima facie the merits were not in 
favour of the plaintiff and that he would 
suffer no irreparable loss. Against this 
decision this first appeal has been filed. 

I have no hesitation in agreeing with 
the lower Court. As pointed out by their 
Lordships of the Privy Council the plea 
that Chet Ram had been adopted by his 
deceased uncle Sri Ram was only raised 
in order to give Babu Lai and his son 
Chet Ram two-thirds of the property in 
suit instead of one-half. In these cir¬ 
cumstances prima facie Babu Lai’s in¬ 
terests were not adverse to that of his 
son. Further the rulings as to the ap¬ 
pointment of a guardian ad litem under 
O. 32, R. 3, Civil P. O., do not go so far 
as to say that in all circumstances an 
irregularity in the appointment of a 
guardian would vitiate the proceedings 
in the suit. There also does not appear 
to be very much in the fact that Chet 
Ram attained his majority before the 
Privy Council decided the appeal. Fur¬ 
ther this litigation had been going on 
since 1909 and it was not till 1924 that 
the Privy Council affirmed the prelim¬ 
inary decree. 

No final decree has yet been passed, 
and it seems to me that it would not be 
equitable to stay the proceedings. I do 
not see that any irreparable loss will 
accrue to the plaintiff if these proceed¬ 
ings are not stayed. Neither the equities 
of the case nor the balance of con¬ 
venience is in favour of tbe plaintiff. 
It was held in Firm of Manohar Lai 
Mdhahir Pershad v. Firm of Jai Narain 
Babu Lai (l) ; 11 fa person asking the 
[19-20] 2 li. L. L i 83=65 1. C. 408. 
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Court to exercise its discretionary juris¬ 
diction must make out a strong case and, 
that the Court was not bound to restrain 
the defendant in that case from proceed¬ 
ing with the abritration merely because 
the refusal of a temporary injunction 
would render the relief as regards a per¬ 
manent injunction abortive. It was 
necessary for the plaintiff to establish 
that irreparable injury or grave incon¬ 
venience would result to him : see also 
Rameshwar Das v. Yakin-ud-diii Ehan 
(2,) This disposes of the appeal which 
is dismissed with costs. 

Pending the hearing of this appeal an 
ad interim stay of proceedings in the first 
suit was granted. An application was 
made to have this order set aside and 
both are still pending. As I have dis¬ 
missed the appeal I set aside the tem¬ 
porary order of stay of proceedings in 
the first suit. This disposes of both the 
miscellaneous petitions. 

Appeal dismissed, 
■“(2) A. I. R. 1924 Lah. 633. 
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Zapar Ali, J. 

Mt. Thakari Bai and ariother —Defen¬ 
dants—Appellants. 

V. 

Jaspat Rai —Plaintiff—Respondent. 

Second Appeal No, 2479 of 1925, Deci 
ded on 8th March 1926, from a decree of 
the Dist. J., Multan, D/- 10th July 1925. 

Hindu Law — Debts—Antecedent debt does not 
cease to be so simply because the mortgagees in 
both transactions are identical. 

An independent debt neither illegal nor im¬ 
moral contracted by .a Hindu father on the 
security of the joint family estate, antecedent to 
mortgage sued on is an '‘antecedent” debt and it 
does not cease to be so simply because the prior 
mortgagee and the subsequent mortgagee are the 
same : A.I.R, 1924 P. C, 50 and 42 Had. 711 
(F.B.), Foil. [P. 437. O. 1] 

G. C. Narang —for Appellants. 

Mool Chand —for Respondent. 

Judgment. —This second appeal arises 
out of a suit brought by a mortgagee to 
recover Rs. 1,700 by sale of the property 
mortgaged to him. This sum was arrived 
at thus : (l) Ra- 600 principal mortgage- 

money. (2) Rs. 950 interest on (l). (3) 
Rs. 70 cost of improvements. (4) Rs. 103 
interest on (3) Total Rs. 1,723 minus 


1926 

Rs, 23 realized by the plaintiff-mortgagee 
as rent. 

The trial Court disallowed Items 
Nos. 3 and 4, and allowed Rs. 392-4-0 
out of Item No. 1, and Rs. 630-12-0 out 
of Item No. 2, and gave the defendant 
credit for Rs. 270 on account of the rent 
of the mortgaged property and thus 
granted the plaintiff a decree for Rs, 793, 
but the correct amount was Rs. 753, that 
is, Rs. 392-4-0 plus Rs. 630-12-0 minus 
Rs. 270, Rs. 753. (P 2). On appeal by the 
plaintiff the District Judge allowed the 
first two items in full, upheld the trial 
Court’s decision with regard to Ibems 
Nos. 3 and 4 and disallowed the defen¬ 
dant’s claim to any rent more than 
Rs. 23, and thus gave the plaintiff a 
decree for tCs. 1,527 (that is, Bs. 600 plus 
Rs. 950) minus Rs. 23. 

The defendants have come up to this 
Court in second appeal, and the plaintiff 
has filed cross-objections in respect of 
Items Nos. 3 and 4 which have been dis¬ 
allowed by both the Courts below. These 
cross-objections need not detain us long. 
The property mortgaged was one-third 
share in a house, the mortgagee himself 
being the owner of the remaining two- 
thirds; and the mortgage being with pos¬ 
session, he enjoyed possession of the 
whole house. The mortgagor was liable 
to pay costs of repairs, if any, and not 
cost of an addition tp the house which 
the plaintiff appears to have made. Ha 
was, therefore, not entitled to recover 
the cost of it. I, therefore, dismiss the 
cross-objections with oosbs. 

Turning to the defendant’s appeal it 
may be stated that the mortgagor Bala 
Ram and bis son. Defendant No. 1, were 
members of a joint Hindu family and 
that the property mortgaged was ances¬ 
tral. Defendant No. 2 is the wife and 
transferee of the rights of Defendant 
No. 1, and the latter left her to contest 
the suit as the person standing in his 
shoes. Her main plea was that the mort¬ 
gage was not binding on her; the debts 
contracted by the late Balia Ram were 
not incurred for a family necessity. It 
was, however, proved that Bala Ram at 
first gave the plaintiff himself a mort¬ 
gage for Rs. 150 on this very property 
and subsequently executed the present 
mortgage for Rs. 600 which comprised 
the following sums : (l) Rs. 150, the 

prior mortgage-money. (2) 67-12-0 in- 
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terosfc on (X). (3) Rs. 392-4-0 received 

in oasb. It was established that Item 
No. 3 was borrowed for a family neces¬ 
sity but no necessity for No. 1 was either 
stated in the mortgage-deed or proved. 
It was» bowever» an antecedent debt and 
there was nothing to indicate that it had 
been ODntraoted for an immoral or illegal 
purpose. It is contended .on behalf of 
the defendant-appellant that it could not 
fall within the definition of an antece¬ 
dent debt because it was due to the 
plaintiff himself and that the latter was 
not entitled to recover it without estab¬ 
lishing that it was contracted for a family 
necessity. But in Artimugharn Chetty v. 

Miithu Koundati it was decided that 
aa indepeudeat debt, neither illegal nor im¬ 
moral, contracted by a Idindu father on the 
security of the joint family estate, antecedent to 
mortgage, sued on, is an ‘antecedent’ debt so as 
to support a charge on the sons* shares also to 
the extent or the sums scoured on the prior mort- 
gage. 

In this Madras case, too, the prior 
mortgage-debt was due to the plaintiff 
in that case, and this case was cited with 
approval by their Lordships of the Privy 
Council in Byij Naxaiiv Rai v. Udangla 
Prasad Rai (2). I am, therefore, of 
opinion that the finding of the lower 
appellate Court on this point is correct. 

As regards the defendants* claim for 
rent the plaintiff was under the term^ 
of the mortgage bound to let the defen¬ 
dants' portion of the house on rent and 
to set off the rant realized against inter¬ 
est. He did let it for a short period 
and did realize Rs. 23 as rent,^ but he 
asserted that no tenant occupied the 
defendants* portion of the house after the 
expiration of that period. Now the 
house is situate in Multan which is a 
thickly populated city and where pre¬ 
sumably houses do not remain unoccu¬ 
pied for want of tenants. Further as 
the plaintiff himself lived in the house 
it is Obvious that it was much more con¬ 
venient- to him to enjoy possession of the 
whole house himself instead of letting a 
portion of it to strangers for the benefit 
of the mortgagor. In any case as he 
enjoyed possession of the whole house he 
must pay the usual rent for the mort¬ 
gagors' portion of it according to 
principle laid down in S. 76, 01s. (a), 
(b) fhl of the Transfer of Property 

* TYJ rl919l 42 Mad. 711=b7 M.L.J. 166— 

(19191 M.W.N. 409=52 LC. 625=9 M.L. 

W. 665 {P. B.) 

A.I.R. 1924 P.C. 60. 
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Act. I, therefore, allow the defendant 
Rs. 270 on account of rent which was 
allowed by the trial Court. 

The result is that the decree of the 
lower appellate Court is modified and 
the plaintiff is granted a decree for 
Rs. 1, 280. The plaintiff will get his 
costs on this amount in the Courts 
below, but in this Court the parties will 
bear their own costs. 

Decree modified. 
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Le Rossigkol and Martineau, JJ. 
Abdul Wahab —Plaintiff—Appellant. 

v. 

Secretary of State —Defendant—Res* 
pondent. 

Second Appeal No. 214-5 of 1925, 
Decided on 27th January 1926, from the 
decree of the Dist. J. , Lahore, D/- 13th 
July 1925. 

Limitation Act, Arts, 144 ayid 149— Art. 144 
does not apply to a suit for declaration against 
Government, that plaintiff has acquired owtxershlp 
hy prescription—Such suit Is governed by Art. 149. 

Article 144 does not apply to a suit for a 
declaration against the Secretary of State that 
plaintiff by prescription has become the owner of 
the property. Such suit is governed by Art. 149 
and consequently it must fail unless the plain¬ 
tiff is able to show that he has been in adverse 
possession for more than 60 years. [P. 438, C. I] 

Niaz Muhammad —for Appellant. 
D.R. Sawhny —for Respondent. 

Le Rossignol, J. —This second appeal 
arises out of an action brought by the 
plaintiff against the Secretary of State 
for India for a declaration that he was 
the owner of certain property. 

The defendant retorted that the pro¬ 
perty in dispute belonged to Govern¬ 
ment and that the plaintiff had no right 
to the declaration he craved unless he 
established that he had been in adverse 
possession for over 60 years with refer¬ 
ence to Art. 149 of the Limitation Act. 
It was admitted in the first Court that 
title lay with the Government and the 
plaintiff attempted to prove tbabfibe 
been in adverse possession for overdat 
years. On that point he has failed in 
both Courts below, and in second, appeal 
the contention raised on his behalf is 
that Art. 149 refers to a suit brought by 
the Secretary of State and cannot be 
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invoked as a bar to the plaintiff’s suit 
It is contended that the article govern* 
ing the present suit is Art. 144. 

Now, Art, 144 does not apply to the 
present suit. Art. 144 governs a suit for 
possession of immovable property and 
provides that such suit shall be brought 
within 12 years from the date when the 
defendant’s possesion becomes adverse. 
The present suit is not a suit for posses¬ 
sion ; it is a suit for a declaration that 
the plaintiff by prescription has become 
the owner of the property in litigation, 
and the suit must fail unless the plain¬ 
tiff is able to show that he has been in 
adverse possession for more than 60 
years for the simple reason that Art. 
149 permits the Government to sue for 
recovery of property at any time within 
60 years of the date when the right to 
sue accrues. Until that period has elapsed 
the Government’s right in the property 
is not lost as provided by S. 28 of 
the Limitation Act. Consequently the 
plaintiff is not entitled to the declaration 
he prays for, and we dismiss the appeal 
with costs. 

Appeal dismissed. 
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Campbell, J. 

Mt. Nihali —Applicant—Appellant. 

V. 

The Croton —Respondent. 

Miscellaneous First Appeal No. 99 of 
1926, Decided on 26fch April 1926, from 
the order of the Senior Sub. J., Amritsar, 
D/“ 3rd November 1925. 

Guardian and Ward—Where Court's permission 
for the marriage of ward fs not necessary permis¬ 
sion for repayment of marriage expenses should 
be given. 

Where guardian is not required by the condi- 
tioos of her appointment to take the leave of the 
Court for arranging a marriage of her ward and 
she celebrates the marriage and incurs a loan by 
charging the minor’s property, she is entitled to 
have permission of the Court for arranging to 
repay the loan. [F 438, C 2] 

ParhasK Chandra for Muhammad 
Amin —for Appellant. 

Judgment. —Mt. Nihali is the guar¬ 
dian appointed by Court of two minors, 
Fauju and Teju, On the 10th of Aygust 
1925 she applied to the Court stating 
that Fauju minor’s marriage had been 
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fixed in September and asking to be 
allowed to raise money for the purpose. 
She was told that the further details 
must be supplied. On the 18th of August 
she presented another application giving 
certain figures; this application was fixed 
for kafiat on the Slst of August. /On the 
Slst August it was noted that in order 
to ascertain the amount of property and 
the circumstances of the minors it was 
necessary to get the record out and for this 
purpose the 20bh of October was fixed. 
On the 20th of October Mt. NihaH. did 

not appear, and the applicationtwas 
dismissed in default. 

On the 2nd of November 1925 she put 
in a petition stating that the marriage 
had been celebrated in September 1925 
at a cost of Rs. 1,700, out of which she 
herself ^ had provided Rs. 500. She 
detailed the sums borrowed from various 
sahukars and asked for permission to 
mortgage the minors’ land in lieu of the 
charges. The Court’s order was that the 
guardian should have obtained the pre¬ 
vious sanction of the Court for the 
marriage and for the expenses required 
in connexion therewith, and that not 
having done so she must pay the ex¬ 
penses herself. Permission to mortgage 
the land was refused. 

An appeal has been preferred. The 
case was one in which the guardian was 
not required by the conditions of her ap¬ 
pointment to take the leave of the Court 
for arranging a marriage. She was also 
exempted from furnishing annual ac¬ 
counts. In these circumstances the 
appeal must be accepted. Mt. Nihali 
was at liberty to arrange the marriage 
without taking the permission of the 
Court and, when asking for permission 
to raise funds for it, she also asked for 
an early date which she was not given. 
It is possible that she should have 
applied earlier, but allowance should be 
made for her sex and position. 

I accept the appeal and return the case 
to the lower Court. The amount ac¬ 
tually spent should be investigated and 
an arrangement should be made for re¬ 
payment of the money borrowed or such 
amount as may appear to be reasonable 
in such a manner as to secure the best 
interests of the minors. 

Case remanded. 
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Zafar Ali, J. 

Jk/wnsHt and CJoavictis— Appel* 

lants. 

V. 

Th,^ Croioti —Opposite Party. 

Criminal Appeal No. 468 of 1925, 
Decided on 20th January 1926, from the 
order of the Asst. S. j., Karnal, D/~ 7th 
April 1'925. 

Penal Code, S. 401 — Enqulnj into theft by 
panchayat ayid calling a person suspect, or ac' 
ceptlng money for search of stolen property £s 

not sufficient. . . - i. 

The evidence that a paiichayat enquired into 
a theft and called a person before it as a sus¬ 
pect, or • that a person accepted money and 
agreed to make a search for stolen property and 
to restore it to the owner, does not as against 
that person prove any of the ingredients of the 

cfience punishable under S. 401. ^ 

[P 439. C 2 ; P 440. C 11 

Muhdmmad^Shafi —for Appellants. 
Am'ir Nath Chona —for the Grown. 
Judgment. — One Hasna, who has 
several previous convictions against him 
and was under arrest on a charge under 
S. 458, Indian Penal Code, made an 
offer to police, to give information 
about a gang of thieves who had been 
associated With him tor the purpose of 
habitually committing theft, if he were 
made an approver. This was agreed to 
and Hasna accepted a tender of pardon 
and his statement was duly recorded by 
a Magistrate on the 22nd and 23rd Feb¬ 
ruary 1924. In consequence of ^e in¬ 
formation given by him. Barkat. Ghafur 
aud Hasham were arrested on the Jdrd 
February and they accepted a 
pardon on the lltb, 14th and 1®**“ 
March respectively. The result cf the 
police investigation was that seventy m^en 
in all were arrested out of whom sixty* 
two were sent up for trial on a charge 
under S. 401, Indian Penal Code. Some 
were discharged by the committing 
Magistrate and the trial of the remain 
ing forty-seven commenced in the Court 
of the Assistant Sessions Judge. Karnal, 
on the the 11th October 1924 and ended 
on the 7th April 1925 on which date 
the judgment was announced acquit¬ 
ting* thirty-seven men and convicting 
tbeo'only. Seven out of these ten con¬ 
victs have lodged a joint appeal through 
Mr. Muhammod Shaff, one has appealed 
though Mr. Shamair Ohand and two 
have appealed separately through ^the 


Suporinfcendent of the Jail in which they 
are confined. 

The principal witnesses for the prose¬ 
cution are the four approvers who are 
admittedly men of no character and 
whose evidence against as many as thirty- 
seven men was not relied upon by the 
Court below. Mr. Amir Nath Chona. 
who appears for the Crown, frankly con¬ 
cedes that the evidence of any one of 
these four approvers cannot be said in 
this case to corroborate others as there 
is nothing on the records to show that 
they had had no chance of collabora¬ 
tion before giving evidence, and that 
their evidence according to the general 
rule is unworthy of credit as against 
each accused unless corroborated* in 
material particulars. It will not be 
out of place to give here a few excerpts 
from the judgment of the lower Court 
relating to these approvers. 

In the case of Fajra whom he (Hasna) ua-ned 
as present in four thefts, while he was actually 
in the police custody when those tl^efts occurred ; 
that ho named AU Mohammad accused on 
on account of personal grudge as an accom¬ 
plice in the Panipat barber theft althpugh he 
was undergoing a sentence of imprisonment 
in the Jicd State at the time of that theft ; that 
though Hasna was the head of this alleged gang 
he could not identify in jaH eight persons of those 
accused. In my opinio i all these defects are due 
to the anxiety on the part of these approvers to 
implicate a largo number I of persons to simply 
feed their personal grudge and consequently they 
have said many things which were not true or 
which could not be supported, I am distinctly 
of opinion that it is not proved that Hasna had 
any central gang consisting of a very large num¬ 
ber of persons as alleged. All the four assessors 
who gave their opiniou separately are unani¬ 
mously of opinion that there was no gang^ of 
Hasna formed for purposes of committing 
habitual thefts or robberies. 

Now fche oorroborabiy© evidence fchafc 
has been relied upon as againsb almost 
every appellant is: (l) that be took part 
in one or more of the thirty-two thefts 
which, according to Hasna, were com¬ 
mitted by the members of his gang from 
time to time ; and (2) '.that the members 
of the gang associated with each other. 
Against some of the appellants there is 
the further evidence that they appeared 
before certain panohayats which made 
enquiiues iuto certain thefts or that they 
received moneys (bhungas) pronaising to 
restore stolen cattle. Bub it is clear 
that the evidence that a panchayab 
made an enquiry into a theft and called 
a person before it as a suspect or 
that a person accepted money and 
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agreed fco make a search for stolen 
animal and fco restore ifc fco the owner, 
does not as against that person prove any 
of the ingredients of the offence punish* 
able under S. 401, Indian Penal Code, 
(The judgment then dealt with the evi* 
[dence as fco each of the accused and pro* 
ceeded.) Ifc is not necessary fco deal with 
the cases of the remaining appellants 
individually. The approver's evidence 
and the evidence as fco association being 
unreliable none of them could be con¬ 
victed. I, therefore, accept all the ap* 
peals, set aside the convictions and 
sentences and direct that the appellants 
be released forthwith. 

Convictions set aside. 
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Addison, J, 

Shahab Din —Defendant—Appellant. 

V. 

Mt. Umran and others —Plaintiffs — 
Respondents. 

First Appeal No. 1787 of 1925, Decided 
on 19th January 1926, from a decree of 
the Addl. J,, Lahore, D/— 23rd January 
1925. 

(o) Cxistom—Court cannot extend custom from 
deductions from it. 

It is outside the province of the Court to 
extend custom by the process of deduction from 
the principles which seem to underlie customs 
which have been definitely established : 4 L.L.J. 
336, FoV. [P 440, C 2] 

(6) Custom — Definite rule of custom not 
found—Parties can fall hack to personal law. 

Among parties generally following Customary 
Law it is permissible to fall back as a last resort 
on their personal law for the decision of a point 
on which no definite rule of custom applicable 
could be found : A. I. B, 1924 Lah. 698, Foil. 

IP 441, C 1] 

(c) Mahomedan Law — Succession — Brother's 
daughters exclude their pre-deceased's sister's 
descendants. 

Under Mahomedan Law, daughters of a 
deceased brother exclude the descendants of their 
sister who dies during the lifetime of the 
deceased : A. I. R. 1922 Lah, 217 Dlst. 

Har Bhajan Das —for Appellant. 

Ganga Ram —for RespKindents. 

Judgment. —The parties to this 
second appeal are Muhammadan Jafcs. 
There were two brothers Safctar and 
Barkhurdar. Safctar died leaving several 
daughters and was succeeded by his 
brother Barkhurdar. Barkhurdar then 


died childless and in 1913 he was 
succeeded by Mt. Umran and Mt. Amir 
Bibi, two of the daughters of l^is brother 
Safctar who predeceased him. No share 
was given fco the sons of a third daughter 
Mt. Bhagan, who had died during the 
lifetime of Barkhurdar. Ifc would seem 
that they did not come forward at that 
time to claim any share. Then, in 1917, 
Mt. Amir Bibi died and was succeeded 
by her two daughters, Mt, Karam Bibi 
and Mt. Hayab Bibi. \ 

In 1919 Mt. Umran instituted a suit- 
against these two daughters of Mt. Amir 
Bibi claiming that she was entitled fco all 
the land left by Barkhurdar. This suit- 
was dismissed in June 1922. Then, on 
the 21sb December 1922, the 'son and 
grandsons of Mt. Bhagan, who were given 
nothing in 1913, sued for possession of 
one'third of the land le^t by Barkhurdar 
on the ground that they were heirs along 
with Mt. Umran and Mt. Amir Bibi. 

In April 1923 Mt. Umran brought a. 
second suit again claiming that she alone 
was entitled to succeed to Barkhurdar. 
Her suit was tried along with the suit 
brought by the descendants of Mt- 
Bhagan. Mt. Umran*8 suit was dismissed 
and the suit brought by the desoendanta 
of Mt. Bhagan was decreed. Oh appeal 
to the Additional District Judge ho held 
that there was no provision in Customary 
Law recognizing a right of inheritance in 
favour of the descendants of daughters of 
a brother of the last male proprietor, i. e., 
he held that none of the daughters of 
Safctar was entitled fco succeed under 
Customary Law, He, therefore, accepted 
the appeals before him and dismissed the 
suit of the descendants of Mt. Bhagan aa 
they had not established that by custom 
they were entitled to succeed to Barkhur¬ 
dar, while they were not heirs under 
Muhammadan Law. Against this deci¬ 
sion these second appeals have been filed. 

It has been clearly held in Dalipa v.. 
Dalltt (l) that in that case ifc had notj 
been established that by custom a bro'i 
ther s daughter had a right of succession! 
in the absence of all male collaterals and 
that it was outside the province of the 
Court to extend custom by tho process ol 
deduction from the principles which 
seem to underlie customs which have 
been definitely established. In the pres¬ 
ent case there is no evidence on Issue 
No. 8 whether Mt. Bha gan*8 descen dants 
.U) [19223 4 L. L. J. 336. 
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■were entitled to succeed to onO“third of 
the land though she died in the lifetime 
of Barkhurdar. Further, it was held in 
Tabi V. Saiidagdr Singh (2) that among 
parties generally following Customary 
Law it was permissible to fall back as a 
last resort on their personal law for the 
decision of a point on which no definite 
rule of custom applicable could be found. 
Now, under Muhammadan Law, which is 
the personal law of the parties, it was 
admitted that Mt. Amir Bibi and Mt. 
Umran would certainly have succeeded 
to Bakhurdar’s estate and would have 
excluded Mt. Bhagan s descendants, and 
this was what actually happened in 1913» 
no objection being taken to this till I92i. 

Appellants’ counsel, however, referred 
mo to Gohinda v. Ncindu (3). where it 
was held that there was no reason for 
holding that custom excluded a daughter s 
son from inheritance on the ground of 
his mother having predeceased her father. 
In that case, however, there was no 
dispute between the daughters son and 
a daughter who was living at the time 
when the succession opened out. In that 
case also the personal law of the parties 

was the Hindu Law, 

In my judgment, therefore, the descend* 

ants of Mt. Bhagan failed to prove that 
they were entitled by custom to succeed 

to one-third of the land left by 
dar. The defendants clearly pleaded 
that they were the heirs both by custom 
and by law. It is clear that they are 
not the heirs by custom, but, as shown 

above, they are entitled to 

their personal law under which the 

descendants of Mt. Bhagan are not en 

titled to succeed. The decision of the 

learned Additional Judge of Lahore is. 

therefore, correct and I dismiss both 

these appeals with costs. 

Appeals dis missed. 

■ (2) A. I. R. Lah. 

(3) A. I. R. 1922 Lah. 217. 
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Mabtineau, J. 

Muin-Ud-Din and oik ers—Plaintiffs 
Appellants. 


Practice — Procedure—Decree tn second appeal 
set aside on the ground o/ a minor's Improper 
representation—Appeal is to be reheard. 

If a decree in second appeal passed by the High 
Court is set aside on the ground that a minor 
respondent was not duly represented by a guar¬ 
dian ad litem the second appeal is to re-heard. 

[P. 441. C, 2) 

Shamair Chand —for Appellants. 
Judgment. —The plaintiffs brought 
a suit in which they asked for several 
injunctions against the 1st defendant 
Nur Mustafa. The trial Court gave them 
a decree in full, but on appeal the Dis¬ 
trict Judge set aside one of the injunc¬ 
tions, namely, in regard to the demoli¬ 
tion of a wall and a room built by the 
defendant, and held that although these 
were new erections and they narrowed 
the way to which the parties were en¬ 
titled, the relief to be given to the plain¬ 
tiffs should take the form of compensa¬ 
tion. The plaintiffs filed a second ap¬ 
peal in this Court. It was heard ex parte 
and Mr. Justice LeRossignol accepted it 
and restored the decree of the first 
Court. 

During the pendency of the appeal in 
the Court NurJMustafa had died, and his 
sons, one of whom, Niaz Mohammad, 
was a minor, were impleaded in his 
place. They brought a suit to have the 
decree of this Court set aside on the 
ground that Niaz Mohammad had not 
been properly represented by a guardian. 
They succeeded in the suit and the decree 
of this Court was declared to be null 
and void as against them. The second 
appeal which the plaintiff had filed in 
this Court has consequently to be re¬ 
heard : Bhagwan'Dayal v. Param Sukh 
Dass (l). A guardian has been duly ap¬ 
pointed for the minor Naiz Mohammad, 
but no appearance has been made for the 
respondents. I have heard counsel for 
the appellants and have come to the 
same conclusion at which Mr. Justice 
LeBossignol arrived, namely, that the 
plaintiffs claim should have been decreed 
in full, and for the reasons given in 
Mr. Justice LeRossignol’s judgment I 
accept the appeal and restore the decree 
of the trial Court with costs throughout. 

Appeal accepted. 


Abul Eh air and others—Defendants 
oided on 12th March 1926 from a decree 

of Dist. J.. Hissar. D/- lUh August 1917. 


(1) [1917] 89 All. 8=36 I. C. 366=14 A. L. J 
818. 
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Deo Karan Das v. Sect, of State 


442 Lahore 

A. 1. R. 1926 Lahore 442 

Broadway and Fforde, JJ. 

Deo Karan Das —Objector—Appellant. 

V. 

Secretary of State —Respondent. 

First Appeal No. 2327 of 1922, Deci¬ 
ded on 2nd March 1926, from an order 
of the Dist. J., Lahore, D/- 29th May 
1922. 

(o) Land Acquisition Act, S. 54— Only final 
award or part of it Js appediahle. 

Section 64 only contemplates an appeal from a 
dnal award, or part of a final award of the 
Court, and until the District Judge decides the 
question as to apportionment there is no final 
award which can be appealed against. CP.442,C.2] 

(6) Land Acqulsltloyi Act, S. 64— District Judge 
must decide question as to apportionment — 
Pending suit does not affect hts jurisdiction. 

The existence of a ciTil suit, in which the 
ownership of the land is in question, docs not 
affect the jurisdiction of the District Judge to 
decide the question referred to him, but it is 
incumbent on him to decide the question. 

[P. 442, C. 2] 

Gopal Chand and Bishen Nath —for 
Appellants. 

Govt. Advocmte —for Respondent. 

Judgment.—By Notification No. 
18061-H, dated the 19th October 1918, 
a certain area of land was acquired by 
Government for the extension of Lahore 
Cantonment East station yard. A 
portion of the land so acquired consisted 
of a plot 0.90 acre 8 kanals 14 marlas in 
area situated in Mauza Ganj on which 
stood a saltpetre factory. Three per¬ 
sons claimed to be interested in this 
land and factory, namely, Lala Kanshi 
Parshad, his brother Lala Deokaran 
Das, and one Harnam Singh, who de¬ 
manded a sum of Rs. 32,000 as compen* 
eation for the factory. There was also 
a dispute between the said three persons 
as to the ownership of the factory. 
Lala Kanshi Parshad claimed to be the 
sole owner and as such entitled to the 
entire amount awarded ; his brother 
claimed to be a co“sharer to the extent 
of one-half, while Harnam Singh claimed 
that he was entitled to a l/3rd share. 
On the 13th May 1920 the Collector 
under Act I of 1894 made an award 
relating to this area by which a total 
sum of Rs. 4,616-9-3 was fixed as the 
amount of the compensation, Harnam 
Singh accepted the award which was, 
however, objected to by the other two. 
The Land Acquisition Officer thereupon 


referred the matter to the District 
Court. Acting under the provisions of 
S. 30 of Act I of 1894 be also referred 
the question as to the apportionment of 
the amount awarded. All the refer* 
ences were dealt with together by the 
learned District Judge who affirmed the 
award so far as it related to the amount 
of compensation, but declined to adjudi¬ 
cate on the question of .the apportion¬ 
ment. The reason given for this is that 
a civil suit was pending, at the time 
of the acquisition, relating to the owner¬ 
ship of this factory. 

Lala Kanshi Parshad and Lala Deo¬ 
karan Das preferred separate appeals 
against the amount of compensation 
awarded by the learned District Judge. 
Harnam Singh was not made a party to 
either of these appeals. At the hearing, 
Mr. M. S, Bhagat for Lala Kanshi Par¬ 
shad asked to be allowed to make 
Harnam Singh and Deokaran Das res¬ 
pondents in his appeal (No, 2933 of 1922) 
and further prayed that the question of 
apportionment should be gone into. 
Mr. Gopal Gband, for Lala Deokaran Das, 
stated that his client did not wish to 
make Harnam Singh a party in his ap¬ 
peal (No. 2327 of 1922). 

The learned Government Advocate 
raised a preliminary objection to the 
effect that both appeals were incompe¬ 
tent as being premature. It was urged 
that S. 54 of Act I of 1894 only contem¬ 
plated an appeal from a final award, or 
part of a final award, of the Court, and 
that until the learned District Judge 
had decided the question as to apportion¬ 
ment there was no final award which 
could be appealed against. There seems 
to be no doubt chat the learned District 
Judge was wrong in holding that the 
existence of a civil suit, in which the 
ownership of the factory was in ques¬ 
tion, affected his jurisdiction to decide 
the question referred to him. As I read 
the provisions of the Act it was incumbent 
on him to decide the question. In the 
present case, however, his refusal of juris¬ 
diction is obviously erroneous for the 
reason that the civil suit referred to 
was between Kanshi Parsad and Deo¬ 
karan Das alone and had no concern 
with Harnam Singh. 

In the circumstances I am of opinion 
that the learned Government Advocate’s 
objection is well founded and that both 
appeals are incompetent : see Ardeshir 
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PRABHU V. Kale 


Mancherji v. Assistant Collector, Poona 
(1) I -would, therefore, dismiss both 
appeals -with costs, but in order to avoid 
further trouble and delay I -would direct 
the learned District Judge to dispose of 
the reference regarding the apportion¬ 
ment of the compensation as speedily 

as possible. . T>«a. 

In view o! fche above, m Kanshi Pai- 

shad’s appeal I -would not a.Uow the 

additional pounds of appeal or the add 

tion of parties. 

Appeals disviissed, 
(1) [1908J 10 Bom. L. K. 5lV. 
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Habrison and Jai Lal. JJ. 
Profciiit— 


V. 


Kale and others-Plaintiffs & defen- 

'‘“s.o7rAp°p~°‘Jo. 534 1933 D4=r 

a.a OP 9lh M..ok 19!6j^i™” ‘k',. 
of the District J., htissai. ut 

S. 100—as to joining 

ss;s sX™ ».s 

A. I. B. 1925. f • or disregarded 

whatever misaDDreciated, provided 

or misunderstood ' or evidence, those 

always the findings be ^ High Court 

findings are conclusive so fa B ^ 2 ] 

is concerned. 

Respondents. 

1 _In this case a finding 

“d^n^gt/^Toi “hfs aTe^cU^ppearh:; 

been presented and counsel tor the res- 

fakes a preliminary objection 

that the finding is one of fact and cannot 
'’^^^rXet^iiorr°etK!• on Palani 

Ammal v. Aluthuvenkatachala Mon^agar 

M and the passages at pages 261 =; 

This, which deals directly with 

is a concurrent findings 

MadTm 


High Court Madras were reviewed by 
their Lordships and the appeal was 
dismissed. The question in that case, 
as in this, was what inferences of facts 
as to the intention of the parties were 
to be drawn from certain acts These 
inferences, it was laid down on page 259. 
are findings of fact. In the 'concluding 
portion of the judgment their Lordships 
say that they agree with those con* 
elusions as fco the facts, and further. 
“Their Lordships have no doubt that 
this joint family never did separate. 

In other words, they emphasize the posi¬ 
tion that the inferences drawn from facts 
admitted or proved as to the jointness 
or disruption of a joint Hindu family 

are themselves findings of fact. 

Counsel for the appellant has taken 
up the usual position that an inference 
from a finding of fact may sometimes 
be an inference of law, and he points out 
that in Bam Parshad Singh v. Lakhpati 
Koer (2). Parbati v. Naunihal Singh fdb 
Amritrao Ve Mukandrao (4) their Lord- 
ships of the Privy Council agreed with 
or dissented from findings of fact, ihis 
does nob, in our opinion, affect the Ppsi‘ 
tion as laid down in the recent authority : 
Palani Ammal v. Muthuvenkatachala 
Moniagar (1). The inferences are find¬ 
ings of fact and as such, whatever may 
have been omitted , or disregarded or 
misunderslood or misappreoiated. provi¬ 
ded always the findings be based on evi¬ 
dence, those findings are conclusive so 
so far as this Court is concerned. 

We, therefore, accept the preliminary 
objection, and finding that no appeal lies, 
we dismiss the appeal with costs. 


Appeal dismissed. 


iQl riQOSl 30 Oal. 231=30 I. A. 1—7 C. W. N.. 

Bom. L. R. 103=8 Sar 380^. C.P 

(3) [19093 31 All. 412=3 L O. 195—3G I. A. 

(4) [191^* 15 N. L. R. 165=53 I. C. 866 (P. C.) 
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CAMPBELIi A'ttT) ZaFAB ALI, JJ. 

AU Hussain —Plaintiff—Appellant. 

V. 

Bur Shah and others —Defendants— 
Respondents. 

First Appeal No. 2228 of 1921, De¬ 
cided on 12th January 1925. 

Civil P. C., O. 22, B. 4— Bespondents, not neces^ 
sary parties, dying—AppeaX abates against only 
the representatives of deceased. 

Where the respondents who are not necessary 
parties died the appeal abates not as a whole 
but only as against the representatives of the 
deceased respondents. iP 444, G 2] 

Moti Sugar and GhulamMohi-ud-din — 

for Appellants, 

Ghulam Rasul and Barkat AH —for 
Respondents. 

Judgment.—The vital question in¬ 
volved in this first appeal is one of limita¬ 
tion. The lower Court has held that the 
suit is hatred by time and we also arrive 
at the same conclusion. The facts are 
briefly as below : 

One Ohiragh Shah had four sons, two 
by one wife and two by another. On his 
death, which occurred in 1895, the four 
sons succeeded to his estate, and his pro¬ 
prietary holding was mutated in the 
names of all four in equal shares. One 
of the four having died in 1899, his full 
brother Madad Hussain (Defendant 2) 
claimed that he was entitled to succeed 
to his one-fourth share in the joint hold¬ 
ing to the exclusion of the other two 
brothers, namely Ali Hussain (plaintiff) 
and Bur Shah (Defendant 1), because the 
family was governed by tbe ebundawand 
rule of inheritance. This claim was ac¬ 
cepted and mutation took place accord¬ 
ingly. In about 1920 Ali Hussain ap¬ 
plied for partition of the joint holding 
claiming one-third share in it on the 
ground that the rule of inheritance ap¬ 
plicable was pagwand and not ebunda¬ 
wand. He was directed by the revenue 
officer, by order dated the 12th August 
19^0, to establish his title to one-third 
share in a civil Court. He accordingly 
instituted the suit out of which this ap¬ 
peal has arisen to obtain a declaration of 
title. His case was that the holding 
being still joint he had not lost his right 
to his proper share therein, that he was 
a minor in 1899 when the mutation took 
place and that after that he bad been 
absent at first in Sind and next in Burma 
for long periods. 


192G 

The defendants* plea of limitation is 
borne out by the following evidence : A 
private partition of the holding was 
effected in 1901-02 according to which 
Madad Hussain got separate possession of 
about half of it and the remaining two 
brothers of the other half. Entries in 
all the jamabandis from 1901-02 to 1916- 
17 show that the two sets of the brothers 
have ever since enjoyed separate posses¬ 
sion and have been separately effecting 
mortgages and giving leases of the plots 
then partitioned. There is a long list of 
mortgages that was prepared by the 
office kanungo from the revenue records 
and placed on the record which indicate 
that the private partition was final and 
was made not only for the purpose of 
cultivation but also to be able to make 
alienations as proprietors in possession. 
Two of these mortgages may specifically 
be mentioned here. These are printed at 
pages 11 and 13 of the supplementary 
printed paper-book and are dated tbe 
27th August 1906 and 1st May 1906 res¬ 
pectively. Both of these were executed 
and registered by the full brothers Bur 
Shah and Ali Hussain, and it is recited 
in either that the plots mortgaged have 
fallen to their share by a private parti¬ 
tion. Ali Hussain plaintiff*s age was 
23 years at tbe time of execution of these 
deeds as noted therein, and he was con¬ 
sequently major when the partition was 
effected in 1901-02. 

All this documentary evidence estab¬ 
lishes conclusively a final partition since 
1901-02 and further that Ali Hussain and 
his brother Bur Shah accepted the deci¬ 
sion of the revenue officer who mutated 
the deceased brother's share in tbe name 
of Madad Hussain in 1899, and that they 
partitioned the holding accordingly. The 
learned counsel for the appellants con¬ 
cedes that ’the suit is barred by time if 
the holding was partitioned in 1901-02. 
We find that it was and accordingly dis¬ 
miss the appeal with costs. 

This being the result of tbe appeal, 
the objection that it had abated because 
tbe legal representatives of three of the 
respondents who had died were not 
brought on the record loses all impor¬ 
tance. These respondents were not neces¬ 
sary parties, and the appeal therefore 
abated not as a whole but only as against 
the representatives of the deceased res¬ 
pondents. 

_ App eal dismissed* 


Alt Hussain v. Bub Shah 
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Jai LaXi* J. 

Dhari Mai —Accused—Petitioner. 

V. 

Emperor — Complainant — Opposite 
Party. 

Criminal Miscellaneous Petition No. 48 
of 1926, Decided on 30th April 1926. 

Crtminol P, C., S. 626 {e)^Complatnt dismissed 
Jor default by one Magistrate—AnoUier complaint 
on 5 am 0 facts should also be tried by him. 

Where a oomplaiat has baen dismissed for 
default by a Magistrate a fresh complaint based 
on the same fviots, but filed in another Court, 
should be sent to the former for trial. 

[P. 445, C. 2] 

Mehr Chand Ma\ajan —for Petitioner. 

Order. —On the 23rd January 1926 
one Kaja Kam filed a complaint under 
S. 323/504, Indian Penal Code, against 
the petitioner in the Court of the City 
Magistrate, Khan Sahib Mian Hakim 
Din, of Hoshiarpur, who transferred it 
to Sardar Gurdial Singh, Magistrate, First 
Glass. On the 28th January this com¬ 
plaint was dismissed as the complainant 
did not appear. The accused was present 
with his counsel on that date. Later 
on the same day Raja Ram filed another 
complaint in the Court of Sardar Gurdial 
Singh on the same allegations and under 
the same sections. Sardar Gurdial Singh 
returned this complaint to be presented 
to the City Magistrate. The City Magis* 
trate took cognizance of the case -and 
issued processes for the appearance of 
the accused, the petitioner. On the date 
of hearing an application was presented 
on behalf of the accused! that the case 
may be sent to Sardar Gurdial Singh for 
trial, as the previous one had been dis¬ 
missed by him. This petitiou was dis 
missed with the remarks by Mian Hakim 
Din, the City Magistrate, that the case 
being of special importance it was neces¬ 
sary that he should himself hear it. 

This is a petition by the accused for 
transfer of the case from the Court of 
Mian Hakim Din, Several allegations 
are made in support of the petition from 
which an inference is sought to be drawn 
that the accused has reasonable grounds 
to apprehend that he will not receive 
justice in the Court of Mian Hakim Dm. 
I have examined the explanation of Mian 
Hakim Din, and am satisfied that there 
is no ground for the petitioner to enter¬ 
tain an apprehension that he will not 
get a fair trial in his Court. At the 


Hyrnam Sikgh 

same time I consider that as the cvise was 
originally transferred for trial to Sardar 
Gurdial Singh, and was once dismissed 
by him for default, it is desirable that 
the fresh complaint based on the same 
facts should be sent to^.him for trial. 
Under S 526 (e) I order that the case 
be transferred from the Court of Mian 
Hakim Din, City Magistrate of Hoshiar¬ 
pur, to that of Sardar Gurdial Singh, 
Magistrate. First Class, Hoshiarpur. 

Case transferred. 
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Shadi Lal, C. J., and 
Le Rossiqnol, J. 

Bachint Singh and another — Defen* 
dants—Appellants. 

V. 

JElarnam Singh — Plaintiff — Respon¬ 
dent. 

Letters Patent Appeal No. 235 o( 1924, 
Decided on 18th March 1926, from the 
judgment of Abdul Raoof, J., D^- 23rd 
October 1924, in Civil Appeal No. 328 
of 1924. 

Limitation Act, S. 5—Exercise of discretion 
not on right principles—High Court can Inter’ 
fere under Civil P. C., S. 100. 

The discretion under S. 5, is a judicial one and 
when it is not exercised after appreciation and 
consideration of such facts as are relevant and 
after application of the right principles to those 
facts, the High Court can interfere in second 
appeal. 

Gokal Chand Narang —for Appellants. 

Jagan Nath Aggarwal — for Respon¬ 
dent. 

Judgment.—The question for deter¬ 
mination is whether the learned Judge 
who heard the second appeal preferred 
by the plaintiff was justified in inter¬ 
fering with the decision of the District 
Judge declining to exercise his discre¬ 
tion under S. 6 of the Indian Limitation 
Act and dismissing the appeal as barred 
by time. There can be no doubt that, 
when the lower appellate Court has 
exercised its judicial discretion in a 
sound and reasonable manner and after 
due enquiry and careful consideration of 
the facts, the High Court as Court of 
second appeal cannot interfere with the 
exercise of that discretion, even though 
the High Court itself would have arrived 
at a different conclusion if it had heard 
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the case has a Court of first appeal. The 
discretion, however, is a judicial one and 
Ithe test in each case is whether the dis¬ 
cretion has been exercised after appre¬ 
ciation and consideration of such facts 
as are relevant and after application of 
ithe right principles to those facts. 

Now, it appears that the learned Dis¬ 
trict Judge overlooked the facts that the 
value of the suit, even after the amend¬ 
ment of the plaint, continued to be 
Rs. 100 and that no objection to that 
valuation was raised either by the defen¬ 
dants or by the Court of first instance. 
In these circumstances the plaintiff s 
vakil, finding that the value of the suit 
as originally fixed for purposes of juris¬ 
diction had not been challenged, pre 
ferred the appeal to the senior Subordi¬ 
nate Judge and these peculiar facts con* 
Istituted a sufficient cause under S. o ot 
of the Indian Limitation Act for extend¬ 
ing the period of limitation. 

The Court of second appeal was ac- 

cordingly competent to interfere with 

the decision of the District Judge and to 

arrive at its own independent 

■We accordingly dismiss the appeal with 


costs. 


Appeal dismissed. 
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LeRossignod and Martineau, JJ. 

Firm Gokal Chand^Jagan Nath of 
SiaZfcot—Petitioners. 

V. 


The Commissioner of Income-tax^ 
PM7iya6—Respondent. 

Civil Miscellaneous Petition 
of 1923, Decided on 20th January 19-^* 

for a reference to be made to the rlign 


deducing the income, profits and gains from the 
method of accounting employed and the assessee 
is not entitled to challenge his opinion. ^ 

Mool Chand—for Petitioners. 

Ch. Carden Noad —for Respondent. 

Order. —In accordance with a direc¬ 
tion given by this Court under S. 66 (3) 
of the Income-tax Act (XI of 1922) the 
Commissioner of Income-tax has re¬ 
ferred two questions of law for decision. 
He has at the same time doubted the 
competency of this Court to issue the 
mandamus under S. 66 (3) on the ground 
that the Act applicable to the case 
is the Act of 1919 and not that of 
1922, but this is a point which should 
have been taken at the hearing of 
the application made under the said 
section., and in agreement with the view 
taken in Triham^ee Jitvan Das v. Com 
missioner of Income'tax (1) we hold that 
the order passed on the application can¬ 
not now be questioned. 

The first point referred to us is 
whether in view of the undertaking 
given by the Income-tax Officer in the 
course of the assesment for 'the year 

1920- 21 the petitioners are entitled to 
receive credit in the assessment of 

1921- 22 for any loss which they are 
proved to have sustained in the sugar 
business in 1919-20. The learned Gom- 
misssioner urges that the Income-tax 
Officer did not in fact give an under¬ 
taking that any loss sustained by the 
petitioners in their business in 1919-20 
would be taken into account in the 
assessment for 1921-22, but only recom¬ 
mended that this should be done. How¬ 
ever this may be, we find that the 
Assistant Commissioner in his order of 
the 8th November 1922 in the appeal 
against the assessment found that the 
alleged loss had not been proved, inas¬ 
much as it was impossible to check the 


^°Tincc.nc-ta. Act (11 o/ 1922). S. 6G 

rniroetency of High Court to Issue mandamus 

shouUl be ^uestioTied at hearing of appUcatton mid 
not aftericards. 

The competency of 

the mandamus under S. 66 (3) b ^ ^ 

tionedatthe hearing of the application made 

accounting cannot be guestioned by ^^ssee. 

The Income-tax Officer should be the sole 
arbiter on the qu^tion of the possibility of 


profit and loss statements because 
weights were not stated therein. On 
that finding no credit can be given to the 
petitioners for any losses for the year 
1919-20. 

The second point referred is whether 
aib assessee is entitled to challenge the 
correctness of the opinion of the Income- 
tax Officer that the method of account¬ 
ing employed is such that the income, 
profits and gans cannot properly be 
deduced therefrom. We think it was 

(1) A. I. B. 1923 Patna 852. 
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Emperor v. Barkat (Fforde, J.) 
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clearly intended by the proviso to S. 13 
of the Aot that the Income-tax Officer 
should be the sole arbiter on the ques¬ 
tion of the possibility of deducing the 
income, profits and gains from the 
method of accounting employed. 

We accord ingiy answer both the 
points in the negative and direct that 
the petitioners shall pay the costs of the 
reference. 

Answers in negative. 
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Fforde and Campbell, JJ . 

Emperoi —Appellant. 

V. 

Accused—Respondent. 

Criminal Appeal No. 510 of 1926, Deci- 

ded on 21st May 1926. from the order 

of the Addl. S.J.. Karnal. at Ambala, D/- 

12th April 1926. 

^ (a) Punjab Laws Act {4 of 1872) S. 
of Local Government, B. 1 —Rxde applies to 
slaughter of kine even for religious purposes. 

The words “slaughter of kine*’ in S. 43 of the 

Punjab Laws Act mean slaughter of kme not 
only for commercial but also for 

A (M Punjab Laws Act (4 of 1S72), S. 51-— 

Bxdesare repealed by republlcatlon by 

failure to republish-Obltgaiion to republish is 

directory only. 

The oblication Upon the Local Goyernment to 

republish tCtoles^under S, 51 « 

uol mandatory* and accordmg y . that 

rsi fbA Local Government to carry out tnat 

SVif "" r>.‘SSf 

Su'.h; Ik. "SSSii 

The rules are only required to 

when they have been amend^ or ^tered. S. 51, 

as it stood originally, has to be 2l 

and 50 of the original Act. fP. 448, O. 2J 

(c) Interpretation of 

actments—Powers to make rules to local bodies 
—Whether command to a rule-making body is 
dlrJuory or mandatory depends on the terms of 
particular enactment. 

The provisions of a penal statute must ^ 
strictly construed ; and it is equally true that in 

penal statutes the duties cast upon with 

delegated powers are generally construed as 
im^rative rather than directory. But each 
Btel^te has to be construed according to own 
terms and no inflexible rule can be laid ^^wn *o 
Ltermine whether the comroand to a body e^ 
trusted with the power of framing rules is to be 

merely ^ls a direction Involving no in¬ 
validating coneequences if disregarded or as coer- 
ve with an implied nullification if disobeyed. 


In each case regard must be had to the scope 
and object of the enactment in question. 

[P. 449, C. 13 

C. H. Carden f^oad —for Appellant. 
^iin.ammad Shafi, ^dnhammad Rafi 
Abdul Qadir liud Muhammad Alam —for 
Respondent. 

Fforde, J. —These are two appeals by 
the Local Government against the order of 
the Additional Sessions Judge of Karnal, 
dated I2bh April 1926, acquitting the 
appellants of an offence under S. 43 of 
the Punjab Laws Act of which they had 
been convicted by the Special Magistrate 
of Karnal. 

The facts out of which these api^eals 
have arisen may be stated shortly. At 
the Idul-Zuha of 1925. the appellants 
slaughtered a cow in their own house in 
the performance of religious rites, having 
obtained permission from the Superin¬ 
tendent of Police to do so. For this act 
they were prosecuted at the instance of 
a private complainant, under the provi¬ 
sions of S. 43 of the Punjab Laws Act 
(Act 4 of 1872) and the rules made there¬ 
under. The particular rule which has 
been contravened runs as follows : 

1 *—( 1 ) Kine shall not be slaughtered in any 
town or on any town lands except in a place 
liemsed for the purpose by a written license 
granted by the Deputy Commissioner and in 
accordance with the conditions of such license. 

It is admitted that this rule has nob 
been complied with as no license was 
obtained fsom the Deputy Commissioner. 

The Magistrate who tried the case 
found that a technical offence had been 
committed, and sentenced each of the 
appellants to a fine of Rs. 51, or, in 
default, to one month’s rigorous imprison¬ 
ment. On appeal to the Sessions Court 
the convictions and sentences were set 
aside, the learned Sessions Judge holding 
that S. 43 of the Punjab Laws Act did 
not apply to the slaughter of cattle for 
religious purposes and that accordingly a 
conviction under this section was con¬ 
trary to law. The learned Judge was of 
the opinion that the words "slaughter 
of kine” in S. 43 of the Punjab Laws 
Act mean slaughter of cattle for 
commercial and not for religious pur¬ 
poses, and he arrived at this conclusion 
partly upon the construction of the sec¬ 
tion itself and partly upon the construc¬ 
tion of the Punjab Municipal Act 1911. 

I find myself y unable to accept the 
view of the learned Sessions Judge as to 
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the effecb of these enactments. S, 43 is 

of kine and the sale of b^t 
shall rot take place except subject to rules to be 

from time to time, either generally or in any 
particular instance, prescribed by the Lo-al Gov¬ 
ernment. - i.U 4 . 

It seems clear at a first glance that 

the slaughter of cows acd the sale of 
their flesh was restricted by this section 
for the purpose of avoiding communal 
trouble. I think this is obvious for the 
simple reason that it is only the slaughter 
of cows that is prohibited and nob any 
other of the animals commonly used as 
food. If there could bo any doubt as to 
the correctness of this reading of the sec¬ 
tion it is removed by an examination of 
the Punjab Municipal Act. the material 
sections of which are sections 167, 188 UJ 

and 197, • • t 

Section 167 empowers a Municipal 

Committee, with the approval of the 

District Magistrate, to fix premises for 

the slaugher of animals for sale. In 

other words it enables the Municipal 

Commitcee to provide premises for the 

slaughter of all animals whose flesh is to 

be sold for food. 

Section 188 (j) empowers the Commit¬ 
tee to fix premises within the Munici¬ 
pality in which the slaughter of animals 
of any particular kind not for sale shall 
be permitted, and the proviso to this 
sub-section enacts that no bye-law 
to this effecb shall apply to animals 

-slaughtered for any 
poses, his sub-seotion to S. 188, there 
fore is confined to fixing premises 
for the destruction of animals whose 
flesh is not to be sold, and prohibits the 
Munoipal Committee making bye-laws 
either to fix premises where animals may 
be slaughtered for religious purposes or 
,fco prohibit their being slaughtered else- 

Sectlon 197 enables the Committee to 
regulate the manufacture, preparation 
and sale of food and drink. But the 
second proviso to this section enacts that 
nothing in S. 197 shall affect the opera¬ 
tion of S. 43 of the Punjab Laws Act and 
the rules made thereunder. In other 
words the power of the Municipal 
Committee to make bye-laws to regulate, 
among other things, the sale of food, is 
not permitted to conflict with or override 
the powers of the Local Government to 
make bye-laws restricting the sale of 

ibeef. 


It seems to me quite clear from the 
enactments referred to that the right to 
regulate in town and town lands the 
slaughtering of kine for religious pur 
poses is given and confined to the Local 
Government. And it is equally clear that 
the Municipal Committee not only have 
no power to make bye-laws in that re* 
gard, bub they are prohibited from 
regulating the killing for religious pur¬ 
poses of anv animals whatsoever. The 
object of the Legislature is obvious. It ia 
not considered desirable that municipal 
bodies, in which one community may 
happen to have an overwhelming major¬ 
ity, should have the power to make bye¬ 
laws in regard to the killing of animals 
which might offend the religious suscepti¬ 
bilities of a different community. 

On the other hand it is considered 
necessary that the Local Government 
should have powers to make regulations 
in regard to such matters which, if left 
uncontrolled, are calculated to create 
communal strife. Similarly, although 
under S. 197 (a) the Municipal Gommittea 
may make bye-laws bo prohibit the sale 
of any article of food (which in the ah* 
sence of the restrictive proviso would in¬ 
clude beef), ‘the second proviso bo that 
section preserves the rigut of the Local 
Government to make its own rules so far 
as the sale of beef is concerned and to 
that extent the Local Government rules 
will control the powers conferred upon 
the Municipal Committee by S. 197. 

The main argument of Sir Mohammad 
Sbafi, on behalf of the appellants is, how¬ 
ever, not based upon the reasons given in 
the judgment of the lower appellate 
Court. He contends that the rules made 
by the Local Government under the pro¬ 
visions of S. 43 are void, inasmuch as the 
Local Government, to whom the power of 
making rules has been delegated by the 
Government of India, has not acted in 
accordance with its delegated powers. 
His argument may be summarized as 
follows : 

Section 51 of the Punjab Laws Act of 
1872, as it stood originally, enacted that 
all the rules which the Local Govern¬ 
ment was empowered to issue under the 
Act should bo republished once at least 
in every year. No rules under S. 43 of 
this Act were issued until 1890 and the 
rules which were then issued have never 
been republished. An amending Act of 
1895 provided that instead, of the rules 
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being tequitod fco be published at least 
onoe in every year they shall be repub~ 
lished from time to time. The effect 
of this, according to Sir Muhammad Shafi. 
is that there are now no rules in force 
as the Local Government, having failed 
to comply with the statutory provision 
compelling it to be republished these 
rules at least once in every years, the 
rules became void a year after publica 
tion and there are now no rules to which 
the amending Act can apply. 

I am unable to accept this argument. 

In the first place S. 51 of the Act of 
1872 provided that upon republication 
all rules previously issued shall be re¬ 
pealed and this seems to me to imply 
that if there is no re publication the 
old rules continue in force. Moreover, 
the provision in S. 51 that publication 
is to be with the previous sanction of 
the Governor-General-in-Council, shows 

that the obligation upon the Local 
Government to republish is directory 
and not mandatory^ and accordingly a 
failure on the part of the Local Govern¬ 
ment to carry out that obligation does 
not invalidate the statutory rules. It 
is true, as Sir Muhammad Shafi points 
out, that S. 13 of the Punjab Laws Act 
is a penal statute and accordingly must 
be strictly construed ; and it is equally 
true that in penal statutes the duties 

I .St upon bodies with delegated powers 
:e generally construed as imperative 
ither than directory. But each statute 
as to be construed according to its own 
jrms and no inflexible rule can be laid 
own to determine whether the oom- 
land to a body entrusted with the power 
f framing rules is to be considered 
merely as a direction involving no invali- 
ating consequences if disregarded or as 
oercive with an implied nullification if 
Jisobeyed. In each case regard must be 
had to the scope and object of the enact¬ 
ment in question. 

If the failure to republish the rules 
necessarily involved an injustice to the 
nersons or classes of persons who might 

be affected by them then the provision 
regarding republioation would, I think, 
no doubt be an imperative one and the 
failure to republish would invalidate the 
rule if * there was nothing else in the 
statute to control such a construction. 
Tf ia onlv in accord with ordinary prinoi 
pies of iustioe and fair dealings that a 

person should not he penalized for the 
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infringement of a statutory rule if such 
infringement was directly caused by the 
act or default of the rule-making 
authority, but such is not the case here. 

It is not suggested that the omission 
by the appellants to get a certificate 
from the Deputy Commissioner, as 
required by the rules, was due to the 
omission of the Local Government to 
republish those rules. 

Sir Muhammad Shafi further urges 
that even if the rules published in 1895 
are not yoid as the amending section 
permits the Local Government to re¬ 
publish them from time to time instead 
of every year, yet since they have never 
been republished up to the present time 
they must now be regarded as having 
lapsed. 

The first objection to this argument 
as I have already pointed out, is that 
it is republioation which repeals the rules 
and not the Ihilure to republisli. More¬ 
over, my reading of S. 51, as it now 
stands in the light of the various amend¬ 
ments which have been made, is that 
the rules are only required to be re¬ 
published when they have been amended 
or altered. S. 51, as it stood originally, 
has to be read with Ss. 43 and 50 of 
the original Act. S. 43 empowers the 
Local Government to make vules from 
time to time. S.’50 was as follows: 

“ The Local Government may issue rules, 
as to the matters mentioned in Ss. 43 
bo 48 inclusive and may from time 
to time cancel or alter such rules. 
And then came S. 51 which provided for 
republioation once a year. S. 51 as 
amended by Act 1 of 1910 now reads 
as follows: 

All rules which the Local Goveruinent is 
empowered to issue uudor this Act, and all cir¬ 
culars issued by the Chief Court, shall be 
republished “ from time to time by the Local 
Government and upon such republication shall 
be arranged in the order of their subject-matter, 
and all such alterations or amendments as may 
have been made since the last preceding publi¬ 
cation. thereof, or may have become necessary 
or advisable, shall be embodied therewith and 
upon such republioation all such rules and 
eirculare previously issued shall be repealed. 

Bead fcogethor the sections provided 
that rules may be, made by the Local 
Government from time to time, they may 
be altered from time to time and when 
new rules have been published or any 
alterations or amendments have been 
made in any rules already published 
hen such new rules or the rules so 
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altered or amended must be republished. 
In other words, if any rules already 
published under the Punjab Laws Act 
of 3 872 have not been altered or amen¬ 
ded. and no new rules have been issued 
repealing prior ones, there is no necessity 
to republish. 

In the present case it is admitted that 
the only rules which have been pub¬ 
lished under S. 43 of the Act of 1872 
are those which were published in 1890; 
and in my opinion, until those rules 
have been amended or altered, or any 
new rules have been framed in substitu¬ 
tion for them, there is no obligation 
upon the Local Government under the 

statute to republish them. 

Sir Muhammad Shaft's final contention 

that the Muhammadan community of 
Panipat have acquired the right by 
custom to kill cows for sacrificial pur¬ 
poses in their own hom^ at the Id 
festival needs no discussio^. S. 5 of the 
Punjab Laws Act, upon which this 
argument is based, has obviously no 

application. , 

For the reasons I have given 1 am ot 

opinion that the appellants have been 
lawfully convicted of failure to c^ply 
with the provisions of B. li sub-R. vD 
issued under Act IV of 1872. and as the 
learned Sessions Judge in setting aside 
the conviction I has erred in law the 
appeal of the Local Government must 
be accepted, the order of the lower 
appellate Court set aside and the order 
of the first Court reinstated. 

As, however, the offence is a purely 
technical one. inasmuch as the error of 
the appellant as to the requirements of 
the Act was shared by the local Police 
authorities a purely nominal fine alone 
should be imposed, and I would accor¬ 
dingly reduce the sentence in each case 
to a fine of one rupee with no impri¬ 
sonment in default if it be not paid. 

I may add that had the order of 
acquittal of the lower appellate Court 
not been based upon a misconcepcion of 
the law I would not under the circum¬ 
stances have interfered with that order. 

Appeal accepted. 
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Campbell^ J. 

Firm Amar Singh-Dhoomi Mai — 

Plaintiffs—Appellants. 

v. 

Firm Jai Dial Kapur and Sans — 
Defendants—Respondents. 

Second Appeal No. 2775 of 1925, Deci¬ 
ded on 23rd February 1926, from at 
decree of the Dist. J., Delhi, D/- 31st 
August 1925. 

Practice — Witness —No adjournment asked for — 
Witness present in Court-^Court Is not entitled to 
refuse to examine him. 

Where no adjournment for the purpose o 
examining the plaintiffs is asked for and> tho 
plaintiffs are present in Court, the trial Court is 
not entitled to prevent them from enteri^^g the 
witness-box. IP. 460, C. 2] 

Shamair Ghand —for Appellants. 

Chandar Gupt Fakir Chand —for 
Respondents. 

Judgment.—The learned District 
Judge has deacribed in his judgment 
what happened in rtgard to the attempt 
of the plaintiff to prove his accounts, and 
the learned District Judge has held that 
the trial Court was fully justified in 
refusing to allow the plaintiffs to be 
examined and in closing their case. I 
cannot agree with this conclusion. No 
adjournment for the purpose of examin¬ 
ing the plaintiffs was asked for. The 
plaintiffs were present in Court and 
nevertheless were prevented from enter¬ 
ing the witness-box. The trial Court 
was not entitled to prevent them. The 
witnesses should have been examined and 
the value of the evidence given at the 
stage at which it was- given could have 
been appreciated at the time of final 
judgment. 

I accept the appeal, set aside the order 
of the lower appellate Court and return 
the case to him for a fresh decision. 
The learned District Judge should cause 
the evidence, which was excluded, to be 
taken by himself or by the trial Court 
and then should come to a fresh decision 
on the appeal. Costs will follow the 
event. Since the lower appellate Court 
has disposed of the appeal on a prelim¬ 
inary point, and its decree is reversed, the 
stamp on appeal in this Court will be 
refunded. 


Order set aside. 
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Broadway and Fforde. JJ. 

Vulo —Defendant—Appellant. 

V. 

^uhdtnmci'i and auotnei' 

Plaintiffs—Respondents. 

First Appeal No. 1 of 1923, Decided on 
15th March 1926, from a decree of the 
Senior Shb-J.. Lahore. D/- 7bh October 

1922. 

(a) Regtstration Act, S. 74.—Failure Jo pay 
ordered by Reylsterlixo Officer is ^non- 

cafnpliauce with law. 

Failure to pay a certain penalty ordered to bo 
paid by a Ragistering Officer before a certain 
document can be registered is uon-oomphance 
with the requirements of law withm b. <•*: 
11 P. R. 1903 and 13 P. R. 1904, ^ 

ib) Llmttafton Act, S. 3—Question of Itinltatton 
^an be raised at any time. 

Though point of limitation is not raised in the 
trial Court nor in the grounds of appeal, it can 
be raised for the first time at the hearing of 
appeal. O 1] 

Bam Lai, M, Obedulla and UartsK 
Chandra — for Appellant. 

Go pal Chand and M. Akbar Khan- 
tor Respondents. 

Broadway, J. —On the 29fch of Sep" 
fcember 1920. one Dulo executed a deed 
of sale relating to certain land which 
under this deed was sold to Muhammad 
Nathu and Dilwar Ali Khan, consi¬ 

deration being a sum 

was said by the vendees uhat Rs. 11.88J 
bad already been paid to the vendor, the 
balance of the money being payable at 
the time of registration. The vendor, 
however, alleged that he bad only recei¬ 
ved a sum of Rs. 3.500. On the 2Jth of 
January 1921 the vendees applied to the 
Registrar to hav© the deed of sal© com 
pulsorily registered. The application 
was sent to the Sub-Registrar, the proper 
officer, by the Registrar who, on the 31st 
of January 1921. issued notice to the 
parties. The vendees were very dilatory 
and frequently allowed the proceedings 
to go by default. Finally, on the 5th of 
April 1921, the Sub-Registrar apparently 
acting under S. 25 of the Indian Regis- 
• tration Act. passed an order to the effect 
that the document would be •accepted for 
registration on payment by the vendees 
of the penalty provided by that section. 
Notice of this order was directed to be 
sent to the vendees who. however, re¬ 
fused to accept service. 


On the 26th of May 1921 the vendees 
again applied to the Registrar to have 
the document compulsorily registered. 
This application was sent at once to the 
Sub-Registrar who dismissed it on the 
27bh of May 1921, as the vendees had 
failed to appear in support of it. In the 
order dismissing this application the Sub- 
Registrar pointed out that the vendees 
had been constantly absent ’during these 
proceedings whereas the vendor had been 
present and that it was evident that ’the 
vendees were merely harassing the ven¬ 
dor. This order of the Sub-Registrar 
was an order refusing to register within 
the meaning of S. 72 of the Registration 
Act and as such was appealable to the 
Registrar. The vendees on the 24th of 
June 1924, preferred an appeal to the 
Registrar. The appeal, however, was 
dismissed on the loth of September 1921, 
the order being announced to ’the ven¬ 
dees’ counsel on that date. On the 15th 
of October 1921, the vendees prepared a 
plaint praying that the said sale deed 
should be registered. The plaint, how¬ 
ever. does not appear to have been filed 
in Court till the 18th of October 1921, 
the 16th and 17th-being public holidays. 
Under S. 77 of the Indian Registration 
Act a period of thirty days is prescribed 
for the institution of a suit under that 
section. As the plaint itself was dated 
the 15th of October 1921. no objection 
on the ground of limitation was taken 
before the trial Court, the suit being 
contested on other grounds, one of the 
grounds being that thi requirements of 
law had not been fulfilled and that, 
therefore, the Registrar acted rightly in 
refusing to register the document, the 
requirements of law in this connexion 
being that the vendees had failed to 
comply with the direction to pay the 
penalty. 

The trial Court fixed one issue, name¬ 
ly : Did the plaintiff comply with all 

provisions of law to have the document 
registered ? This issue was decided 
against the plaintiff', and I think rightly- 
Nevertheless the trial Court granted the 
plaintiffs vendees a decree to the effect 
that ' the document should be regis¬ 
tered on their paying the penalty order¬ 
ed by the Sub-Registrar. The learned 
trial Court based its decree on Huzurt 
Mai v. Kuiah’ud'din (l) and Mawab v. 

(1) [1903] 11 P. R. 1903=84 P. Xu R. 1903. 
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Arjayi Das (2). A reference to these 
authorities, however, shows that they 
have no bearing on the case at all. 

Against the decree so passed Dulo has 
preferred this appeal to this'Court, and 
at the Bar it has been urged that the suit 
was barred by limitation having been 
instituted after the period prescribed by 
S. 77. Mr. Gopal Chand on behalf of 

respondents'vendees admitted that the 
suit should have been filed not later than 
the 15bh of October 1921. He urged that 
this point of limitation, had not been 
raised in the‘Court below nor in the 
grounds of appeal, to this Court. No 
doubt that is the case, but the question 
of limitation can be raised, at any time 
and I think has rightly been raised in 
this Court. It is obvious from the record 
that, although the plaint is dated the 
15th of October 1921, and the necessary 
Court‘fee labels affixed on the plaint bear 
that date, nevertheless the actual insti¬ 
tution of the suit must be held to be the 
18th of October 1921, as that is the date 
on which it is shown as having been pre¬ 
sented and that is the date on which the 
Court-fee labels have been cancelled. It 
follows, therefore, that the suit having 
been instituted after the prescribed time 
should have been dismissed. In this 
view of the case it is not necessary to 
discuss the merits in detail and I would 
only say that the record of the Registra¬ 
tion Department shows clearly that the 
vendees, although apparently desirous of 
getting the document registered, were 
equally desirous of postponing the date 
of registration as long as possible. That 
is, to my mind, evidenced by the fact 
that in every case they waited till the 
last possible moment ; before they took 
action, when filing their suit they clearly 
overreached themselves and I consider 
that the orders of the Registrar and the 
Sub-Registrar were justified. I would, 
therefore, accept the appeal and dismiss 
the suit with costs throughout. 

Fforde, J. —I agree. 

Appeal accepted. 


Ghanata (Zafar Ali, J.) 
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Zapar Alii, J. 

Thahar Singh —Plaintiff—Appellant. 

V. 

Ghanaya Singh —Defendant—Respon¬ 
dent. 

Second Appeal No. 2300 of 1925, Deci¬ 
ded on 8th March 1926, from tb^ decree 
of the Senior Sub-J., Hoshiarpur. 
D/- 18th July 1925. 

(fl) Evidence—VaJite of—Document once admit- 
ted loses Its value by subsequent discovery of its 
inadmissibility. 

If a document is once admitted in evidence on 
the understanding that it is a public document, 
it loses all evidential value when it is discovered 
that it is not a public document. [P 452 0 2] 

{b) Evidence Act, S. 35 — Rasadbandt and 
chowktdara papers are inadmissible. 

The rasadbandi or the chowkidara papers aie 
nob admissible in evidence as public documents. 

[P 462 C 2] 

Balwant Bai and Badri Das —for Ap¬ 
pellant. 

Miiixammad Amin^iox Respondent. 

Judgment. — The lower appellate 
Court held that the rasadbandi or the 
chowkidara ^papers relied on by the 
plaintiff were not admissible in evidence, 
and it is argued in this second appeal 
that the papers were public documents 
and were admissible in evidence as such 
under S. 35 of the Indian Evidence Act. 
But there is nothing on the record to 
show that these documents were pre¬ 
pared 

by a public servant in the discharge of his 
olhuial duty or by any other person in perform¬ 
ance of a duty specially enjoined by the law of 
the country. 

Next it is argued that the documents 
having once been admitted in evidence 
the lower appellate Court was not com¬ 
petent to exclude them from evidence. 
This point was not taken in the grounds 
of appeal and possesses no force. If a 
document is once admitted in evidence on 
the understanding that it is a public 
document, it loses all evidential value 
when it is discovered that it is not a 
public document. 

No other point is raised. The appeal 
fails and I dismiss it with costs. 

Appeal dismiseed. 


(2) C1904] IS P. R. 1904=78 P. L. H. 1904. 
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OAMPBEIili, J. 


Cha}idras Dat —Defendant—Appellant. 


V. 

Ghulam Muhammai and others —Plain¬ 
tiffs—Respondents, 

Second Appeal No. 2i29 of 1925, De¬ 
cided on 9bh February 19^6, from a 
decree of the Dist. J.. Attook, D/- 6bh 
June 1925. 

Civil P. C., O. 6. R. ll-^Amendment changing 
character of stilt Is not 

accepting costs of adjournment granted to plain 
tiff can show cau^a against the amendment. 

Amendment changing character of a suit is 
not allowable. 

Where the defendant is granted and he accepts 
the costs of adjournment granted to the plain¬ 
tiffs for amendment and not as compensation tor 
submitting to any kind of amendment ’^kich 
the plaintiff might choose to > presert to the 
Court, he is not debarred from showing that 
the amendment is not allowable “^ 't changed 
the character of the suit. CP- O. IJ 


Fakir Chand —for Appellant. 
Muhammad Tu/ail—for Respondents. 

Judgment. —The suit out of which 
this second appeal has arisen 
brought by Ghulam Muhammad and 
others against Mehta Ohandras and was 
for a declaration that the plaintiffs were 
in joint possession of a certain holding 
with the defendant as joint owners of 
Hrd share. The plaint asserted that the 
Hi*d share had originally belonged to 
one Mt. Begam Jan who had 
it the defendant ; that in 1910 the 
plaintiffs had acquired the rights of 
Mt. Begam Jan, had redeemed 
gage and had got possession, 

they had held joint possession with i the 

defendant since that date. 

The defendant pleaded that a suit for 

a declaration did not lie since the 
tiffs* right, if any. had been extinguished 
by the adverse possession of the defen¬ 
dant for over 12 years. On these plead¬ 
ings issues were framed on the l<tn 
January 1925. On the 7th February 
1925 three witnesses were examined for 
the defendant and one witness for the 
plaintiffs, and the suit was adjourned 
to the 26th February. On tho^ 2oth 
February one witness for the plaintins 
was examined and evidence was closed 
by both sides. The case was fixed tor 

arguments on the 4th March 1925. On 
that day a statement by the defendant 
was recorded and the plaintiffs counsel 


then applied for leave to amend the 
plaint. This was granted and Rs. 8 
costs wore awarded to the defendant. 
On the 11th March 1925 the amended 
plaint was put in and the costs were 
paid. The amended plaint stated that 
Mt. Begam Jan remained the owner of 
the ^/ird share until her re-marriage in 
1916, that she in 1910 redeemed the 
mortgage and took possession, and that 
the plaintiffs were her reversionary 
heirs, and succeeded to her rights in 
1916 on her re-marriage, and-’they prayed 
for possession as owners who had 
acquired their title in 1916. 

The defendant promptly objected that 
the amendment had changed the char 
acter of the suit. An issue was framed 
on this question and a date for evidence 
was given, the 24th March. No ovi 
dence was produced on that date and 
the Oourt pi*oceeded to judgment on the 
26th March decreeing the plaintiffs 
claim for possession and holding that 
the defendant’s objection that the 
nature of the suit had been changed was 
frivolous and that there was no change 

in the nature of the suit. 

The defendant appealed to the District 
Judge and one of his contentions was 
that by the amendment the cause of 
action and -the nature of the suit had 
boon changed and thafe the suit legally 
could not be so amended. The learned 
District Judge observed that there was 
no doubt that the second suit was not 
exactly the same as the first one bub 
that the facts seem to have been stated 
very clearly and correctly in the second 
suit, that the defendant had accepted 
Rs.S as costs, anJunder the circumstances 
could nob now object to the amendment 
of the plaint, and further that in any 
case the Oourt was correct in granting 
permission to amend. The decree of 
the trial Court was upheld. 

The defendant has come to this Court 
on second appeal. There has been a 
little confusion. I venture bo think, 
between the power to grant permission 
to amend and the propriety of accepting 
a particular kind of amendment. There 
was no reason why the plaintiffs should 
nofc have been • allowed to amend their 
plaint so as to ask for a decree for pos¬ 
session instead of a mere declaratory 
decree. It was qv be another matter for 
them to change the character of the suit 
and to allege a totally different and 
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quite inconsistent cause of action as they 
obviously did. The defendant was 
granted and accepted lis. 8 merely as 
the costs of adjournment granted to the 
plaintiffs for amendment and not as com* 
pensation for submitting to any kind 'of 
amendment which the plaintiffs might 
choose to present to the Court. The 
decision of the trial Court on Issue No. 4 
was clearly wrong, for the nature of the 
suit was completely changed. 

In the first instance the plaintiffs 
asserted that they had redeemed the 
mortgage in 1910 as owners and, unless 
they had been able to prove that they 
had obtained possession on redemption, 
and had not allowed the defendant* 
mortgagee to remain in possession, the 
latter’s plea that,they had lost their rights 
by reason of adverse possession was one 
of some weight. Their second pleading 
that they had had nothing to do with 
the land until the re-marriage of 
Mt. Begam Jan in 1916 was quite in¬ 
consistent with their first attitude. 

I accept the appeal, reverse the deci* 
sion of both the Courts below on Issue 
No. 4 framed by the trial Court, and hold 
that the nature of the suit has been 
changed by the amendment. The suit 
will now go back to the trial Court for 
a fresh decision in the light of this 
finding. 

The defendant will have his costs in 
this Court and in the lower appellate 
Court. The costs in the trial Court 
will follow the event. 

Case sent hack. 

__i 
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Shadi Lad, C. J. 

Yusif Ali —Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revision No. 1926 of 1925, 
Decided on 19th February 1926, reported 
by S. J., Karnal, on 20th November 1925. 

CriminaX P. C., S. 2511—Magistrate cantiot 
limit number of witnesses though he can refuse 
to summon on the grotttid of delay or vexatioru 

The Magistrate has no right arbitrarily to 
limit the number of witnesses to bo produced by 
au accused in his defence, but under S. 267 he 
can refuse to summon a defence witness on the 
ground tbdt tho applicstioD for ^mmcning Is 


made for the purpose of vexation or delay or for 
defeating the ends of justice. [P 454 0 2 J 

C. L. Mathur —for Opposite Party, 

Facts —Yusif Ali, applicant, is being 
tried by a Magistrate of the First Class, 
under S. 110 of the Criminal P. C. Pro¬ 
secution evidence has been recorded. 
Applicant was called upon to enter upon 
his defence and he filed a list containing 
names of 46 witnesses, some of them 
being of Patiala. The Magistrate declined 
to call the first five witnesses on this 
list because they were high officers of 
the Government or big jagirdars of the 
district and Witnesses Nos. 9 to 11, 
because they were high officers of the 
Patiala State, and passed an order that 
the applicant can call at the most 20 
witnesses of this district and if be wants 
to call more he must deposit their 
expenses. Against this order Yusif Ali 
has presented an application for revision 
to this Court. 

Orounds —In my opinion the Magis* 
trate’s order is not right and he is nob 
entitled arbitrarily to limit the number 
of witnesses for defence or to decline to 
call the witnesses for the reasons given by 
him. His refusal can only be based upon 
the grounds mentioned in S. 257 of the 
Criminal P. C.: see Narayana Mudaly 
V. Emperor (l) and Emperor v. Pur- 
shottam (2). The witnesses residing at 
Patiala could have been examined by 
issue of a commission. The record is 
submitted to the High Court for revision 
with a recommendation that the Magis¬ 
trate be ordered to summon all the 
witnesses whose attendance is required 
by the applicant excepting witnesses 
residing at Patiala who can be examined 
on commission. 

Order —The Magistrate had no right 
arbitrarily to limit the number of wit¬ 
nesses to be produced by Yusif Ali in his 
defence. Under S. 257 of the Criminal P. 
C., be can refuse to summon a defence wit* 
ness on the ground that the application 
for summoning is made for the purpose 
of vexation or delay or for defeating the 
ends of justice. I accordingly set aside 
the order of the Magistrate and order 
him l»o proceed in accordance with the 
provisions of the aforesaid section. 

Order set aside, 

~?i U90S] 31 Mad. i3D 

(2 [1902j 26 Bom. 418=4 Bom. D. R, 88. 
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Campbell, J. 

Kalian Singa —Defendant Appellant. 


V. 


another 


Fazal Din—Plaintiff and 
Defendants—Kespondents. 

Second Appeal No. 2793 of 1925, Deci - 
ded on 27th April 1926 from the decree 
of the Dist. J.. Rawalpindi. D/- 2oth 

May 1925. 

(a) Limitation Act, S. 12-Ttme for obtaining 

Where an appeal of one district is heard by the 
District Judge of another District m his capacity 

Judge of the forme^distnc^^^^^^^^ 


JIS AuaiuiOlJtti . Jt a 

application lor copies of judgment and decree is 

med in the former District Court and the appel¬ 
lants’ deposit of fees is accepted there and an 
order made for supply of copies but the “PP^a- 
tion is subsequently returned directing it to be 
presented in the latter Court and copies are 

obtained from there • 

Held * that the time from the date of first 
application to the date of obtaining copies may 

be excluded. \ ' 

lb) Pre-etnption’-Oeneral indemnifying cja^e 
in a sale deed Uxcludes loss to vendee owing to his 
title being defeated by a pre-empior. 

A general clause in a sale deed making the 
vendor liable for any loss which might accrue 
in connexion with the sale can Properly be lield 
to include the risk of the vendee s *1^^® 
defeated by a pre-erriptor. o aj 

Bam Chand Manchanda—ior Appel- 

Mohammad Azam and Anant Bam 
for Respondents. 

Judgment— A preliminary objecjiion 
is taken that this 

are barred by time. The facts are these. 
The suits were Jhelum cases but the 

appeals were heard by the 

Rawalpindi, in his capacity as Additional 

Judge, Jhelum. The date of the judg¬ 
ments is 25th May 1925. On the 24th 
July 1925 the appellant applied in tne 
Court of the District Judge, Jhelum, for 
copies of the judgments and decrees of 
the appellate Court. His deposit of the 
fees was accepted and an order was passed 
on the applications that copies should be 
Bunnlied. We know nothing of what hap¬ 
pened thereafter until the 28th Septem¬ 
ber 1925, on which date the appellant s 

applications were returned to him with 
endorsement that the eases had been sent 
to record in the Rawalpindi Court and 
that applications for copies should be 
made there. The applications were pre¬ 
sented in the Rawalpindi Court on the 
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29th September 1925 and copies were 
obtained on the 5th October 1925 and the 
two appeals were filed here on the 30th 
October 1925. 

If the time during which the appellant s 
applications lay in the Jhelum Court be 
included in the time requisite for obtain¬ 
ing copies the appeals were filed within 
time. If that period is to be excluded 
the last date for filing the appeals was 
the 12th October 1925, the date of the 
High Court opening. It has been argued 
on behalf of the respondents, who have 
raised the preliminary objection, that the 
appellant must have been negligent, since 
otherwise there would not be so wide a 
gap between the 24th July and 28th 
September. In view of the facts, how¬ 
ever,^that his money was taken at Jhelum 
and was not returned and that an 
for supplying the copies was passed and 
further that he presented his applications 
at Rawalpindi without any delay 
receiving them back at Jhelum entitled 
him, in my opinion, to count the whole 
period from the 24th July till the oth 
October as time requisite for obtaining 
copies. The preliminary objection is 

overruled. ./ . . . 

On the merits the facts are as follows . 

TJttam Chand and Hosbnak Rai, decree- 

holders. purchased a ^ 

execution of a decree. They then sold it 

to Kalyan Singh for Rs. 600. 

Singh, through his agent Ram Singh, sold 

the house again Fazal . 

Mt. Rakhi for Rs. 1,500. 
cousin of Uttam Chand and Hoshank Rai 
then brought a suit to pre-empt the sale 
by his relatives to Kalyan Singh, and 
obtained a decree for possession by co¬ 
emption of Rs. 600 against lazal Din 
and Mt. Rakhi who were unleaded 
among the defendants. Fazal Dm and 
Mt Rakhi then brought separate suits 
against Kalyan Singh to recover the 
balance of purchase-money paid by them 
to him and damages for the expenditure 

to which they had been piR 
litigation. Each suit was of Rs. 450 U.e., 
half of Rs- 900) plus Rs. 250 damag^es 
The trial Court dismissed the suits bub 
on appeal the District Judge gave each 
plaintiff a decree for Rs. 554 10. Kalyan 
Singh has preferred second appeals. 

The question for decision is the inter¬ 
pretation 'Of the following sentence in 
the sale deed executed by Ram Singh 
as agent of Kalyan Singh in favour of 
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I'azal Din and Mt. Rakhi : '*agar intikal 
haza men mushtarian ko koi nuksan 
paunche to maiu zimmenwar kunga* Ifc 
was argued before the lower appellate 
Court on behalf of Kalyan Singh that the 
word "main” indicated a personal respon- 
sibility undertaken by Ram Singh in his 
individual capacity and that the sentence 
did not bind Kalyan Singh in any way. 

It should be observed that the original 
defendants were Kalyan Singh and Ram 
Singh both, but in the lower appellate 
Court the claims against Ram Singh were 
given up. The learned District Judge 
held that it was clear from the document 
that Ram Singh was not taking upon 
himself any individual responsibility and 
that the guarantee given was that of 
Kalyan Singh. 

The second point urged by Kalyan 
Singh in the lower appellate Court was 
that the word “nuksan” could not be 
interpreted bo mean “ loss ” as the 
of a pre-emption suit such as that which 
was brought by Jawala Sahai. The 
learned District Judge repelled this con¬ 
tention also and held that the word 
nuksan was wide enough to cover such 
“loss.” He referred to Khomason Bibi v. 
Shah Mali (l)’a case which has some 
features in common with the present case, 
and appears to have concluded that, as 
in that case, so in the case before him, 
the sentence quoted was inserted a? much 
for the purpose of indemnifying the 
purchaser against loss due to the inter¬ 
vention of a pre-emptor as for any other 

reason. 

Exactly the same argument has been 
put before me in second appeal by the 
learned Vakil for Kalyan Singh, and after 
hearing him and examining the sale-deed 
I find that the learned District Judge was 
correct. When the whole deed is read it 
is clear to my mind that the guarantee 
was one by Kalyan Singh, the vendor, 
given on his behalf by Ram Singh ^ as 
agent, and I see no reason for disagreeing 
with the learned District Judge s view 
that the word intikal haza men nuksan 
paunch e can properly be held to include 
the risk of the vendees’ title being defea 
ted by a pre-emptor. It has nob been 
argued that Ram Singh was not em¬ 
powered to give the guarantee. I, there¬ 
fore, dismiss both the appeals with costs- 

Appeals dismissed. 

(1) [19093 ilO P. R. 1908=13 P. L. B. 1909= 
4 I. C. 690. 
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Martineau. j. 

Shiv Bam and others —Plaintiffs ■ 
Appellants. 

V. 

Mt. Ishri and others —Defendants 
Respondents. 

Miscellaneous First Appeal No. 2175 
of 1924, Decided on 27th January 1925, 
from an order of the Senior Sub-J., 
Ludhiana, D/- 18bh August 1924. 

Civil P.C., S$. 16 and 20—Property situate tn 
two places—Suit for declaration that probate pro¬ 
ceedings shall not affect plaintiffs lies in that 
Court where probate is taken ouL 

A suit for a declaration that the probate pro¬ 
ceedings shall not affect the plaintiffs and for 
the administration of the estate left by the testa¬ 
tor, is not a claim for the'determination of any 
right to or interest in immovable property with¬ 
in S. 16, so that the mere fact that part of the 
property to be administered is situate in a parti¬ 
cular district will not give the first Court juris¬ 
diction. The question of jarisliction has, there¬ 
fore, to be determined by S. 90. Such a suit li^ 
in the Court at the place where the probate is 
taken out. [P. 456, 0. 2, P, 457. C. IJ 

Fakir Chand —for Appellants. 

M. G. Bakhsit Badri Das and Nawal 
Kishore —for Respondents. 

Judgment. —This is an appeal from 
an order of the Senior Subordinate Judge 
of Ludhiana returning a plaint for want 
of jurisdiction. The plaintiffs allege that 
they and Indar Singh were members of 
a joint Hindu family owning property in 
the Ludhiana District and in Burma and 
that Indar Singh having died they are 
entitled to the property by survivorship. 
Indar Singh made a Will, of which 
Probate has been obtained by the defen¬ 
dant Parhlad Rai in Burma. The plain¬ 
tiffs have brought a separate suit for a 
declaration of their title to the property. 
In the present case they ask for a decla¬ 
ration that the Probate proceedings shall 
not affect them and for the administra¬ 
tion of the estate left by Indar Singh. 
The Senior Subordinate Judge has held 
that this suit is not triable in tba 
Ludhiana District, and I agree with him. 

Section 16 of the Civil P. C. does not 
apply, the claim for the estate to be ad¬ 
ministered not being a claim for the 
determination of any right to or interest 
in immovable property, so that the 
mere fact that part of the property to 
be administered is situate in the Ludhi¬ 
ana District will not give the Ludhiana 
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Court jurisdiobion. The question of 
ijurisdiction has. therefore, to be deter¬ 
mined by S. 20. Parhlad Eai is residing 
in Burma and the cause of action arose 
in Burma having been afforded by the 
Probate proceedings taken by Parhlad 
Rai in Burma. Consequently the suit 
cannot be tried in the Ludhiana Dis¬ 
trict. The appeal is accordingly dismis¬ 
sed with costs. 

► Appeal dismissed. 


_ • 
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Shadi Lal, C.J., AND Coldstream. J. 

Sarban Singh and ofiiers—Defendants 
—Appellants. 

V. 

Mt, Bhagioan Kant Plaintiff Res 

nondent. ^ ^ 

Second Appeal No. 1442 of 1922 De¬ 
cided on^t^May 1926. from the decree 
of the Dist J., Ludhiana D/- 6th March 

^^T^nster cf Properly Act. S. 60-Term 20 yeors 
^Interest annas 8 per cent . per inensem payable at 
tlXe of redemptlon-Terms do not amount to 

Where a mortgage for Rs. 600 was for 20 years 

aurthe'niortgagee^ to -main m possession 

of the land, to take its produce and to 
land revenue for it and it vf&s stated in t^ie deed 
that as the income from the land was small, 
interest on the principal money was to Pay¬ 

able at the time of redemption at the rate 

annas eight per cent, per mensem. 

Held : that the terms of the contract 

Kh*r.s.'r.r.i”s. 

cionably onerous. *■ ^ 

Nand Lai and Farrukh Hussain Khan 

—for Appellants. 

Kharak Singh—tor Respondent. 

Coldstream, J.—On the 21st Au^gust 

1896 Natha Singh 

registered deed some land to Santa 
Singh for Bs. 600. The mortgage was 

for 20 years.'Tbe, mortgage was to remain 

in possLsion of the land, to take it 

r ?t was Bta°e^d in the deed that as the 
‘ineomerom the land was small, interest 
on the principal money was to be pay 
able at the time of redemption at the 


rate of annas eight per cent per mensem. 
On the 4th June 1920 Mt. Bhagwan Kaur, 
daughter of Natha Singh, brought a suit 
for redemption against the successors 
of Santa Singh. In the plaint she stated 
that the terms of the mortgage were 
penal and that the mortgagees had pro¬ 
fited sufficiently from their possession of 
the land and asked that possession might 
be decreed without payment of the mort 


gage money. . 

The Sub-Judge, who tried the suit held 

that the terms of the mortgage disclosed 
no illegal clog upon redemption and gave 
a preliminary decree for possession on 
payment of the principal, i, e., Bs- 600 
plus interest at annas eight per cent per 
mensem as claimed by the mortgageeiv. 
On appeal the learned District Judge 
considered that the terms of ;the mort- 
gag6 were inequifcable as improperly 
obstructive against redemption and ac¬ 
cepting the appeal he gave a decree for 
redemption on payment of Rs. 600 the 

principal mortgage money only. 

The mortgagees have appealed to this 
Court and we have heard Dr. Nand Lai 
for Sardar lOiarak Singh against the 
appellants. The mere fact that the 
period of the mortgage was 20 years is 
not a sufficient ground for intorferi ng 
with the contract sued upon. So far as 
we can see the terms of the contract did 
not disallow the mortgagor to pay off his 
interest year by year or at any t^e 

before the 20 years had expired. ±^ut 

even if this had been the intention we 
do not find in this condition any illegal 
or improper obstruction to redemption or 
any justification for refusing to enforce 
the mortgage on the ground that its ^n-T 
ditions were unconscionably onerous. The 
rulings cited on behalf of the respondent 
deal with cases which can be distin¬ 
guished in their circumstances from the 
present case, and we need not specify 
them here. 

We accept the appeal and modify tne 
decree of the learned District Judge so 
that it will become one for a prelimi¬ 
nary decree for possession by redemption 
on payment of not only the principal 
mortgage money Rs. 600 but also interest 
at the rate claimed up to the date of 
payment. The office will draw up the 
decree in accordance with O. 34, R. 7 
granting the mortgagor six months for 


payment. 


Appeal accepted. 
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Mt, Bhitri and others 
Appellants. 


Defendants 


Mt. Asghari Begam —Plaintiff Kes- 
pondent. 

Second Appeal No. 556 of 1922, De¬ 
cided on 17th March 1926, from a decree 
of the Dist. J., Delhi, D/- 9th November, 

1921. 

(a) 2Jahcinedan Law — Dower — Suit for — 
Plaintiff basing her claim on contract biU falling 
to establish — Amount admitted by defendant can 
only he decreed. 

• ‘Where the plaintiff bases her claim bn a con¬ 
tract between the parties at the time of her 
riage in a suit for dower but fails to prove the 
contract, the only amount of dower which the 
Court can allow is the amount which the defen¬ 
dant admits or agrees'to pay: 105 P. -R* 

Foil. tP.459ClJ 

(fc) Civil P. C., O. 41, B. 1 —Copy of decree ap¬ 
pealed against filed—Copy of decree In cross-ap¬ 
peal need not be filed. 

"Where 'a party appeals from a decree passed 
against him, and files the decree made in his ap¬ 
peal the appeal is not defective because of tne 
failure to attach a copy of the decree in 
appeal : A. 1. R. 1922 Lah. 390 and 1 Ea/». 
not Foil.; 85 P.R. 1905, Foil. [P 458 U 2 J 

(c) Ltmllallon Act, S. 5—Copy of 
judgment applied within time but 
time with memo, of appeal owingHo ii^rdtnate 
delay In Us preparation — Time should be ex¬ 
tended. 

Where the copy of the first 
is applied for within limitation and it is only be 

oau^ of inordinate delay in the 

coDv that the appellants are unable to Present it 
with the memorandum, under S. 5 time should be 


extended. 

Mehr Chand Mahajan 

lanfcs. 

M. Ohedulla—for Respj 
Judgment. —In this a 


[P 458 C 2] 

for Appel- 


M. Ohedulla—for Respondent. 

Judgment. —In this appeal a prelimi¬ 
nary objection is taken by the respon¬ 
dent relying on Muhammad Din v. 2eb- 
un'nisa (1) and Bhan Singh v. Gokul 
Chand (2). The facts are that the plain¬ 
tiff brought a suit claiming Rs. 5,000 as 
ber dower, and a sum of Rs, 3,000 was 
decreed by the trial Oourb. Both parties 
appealed and the result of the 
peals was that the order of the trial 
Court was maintained and both appeals 

were dismissed. , 

The CO widow of the plaintiff s hus¬ 
band and her co^d efendants have pre - 

~U) A.I.R, 1922 Lah. 390. ^ 

(2) [1919] 1 l.ah. 83=63 LC. 137. 


sented this second appeal accompanied by 
a copy of the decree in which her own 
appeal to the District Judge was dis¬ 
missed. No copy of the decree dismiss¬ 
ing the cross-appeal was presented, al¬ 
though one had been obtained. No copy 
of the judgment of the trial Court 
panied the memorandum of appeal. Both 
these omissions were pointed out to the 
appellants who put in both the required 
copies after the period of limitation had 
expired. According to the view taken m 
Muhammad Din v. Zeh-un-msa (1; and 
Bhan Singh v. Gohal Chand (2), the de¬ 
cree against which an appeal has not 
been‘preferred, and which does not ac¬ 
company the memorandum, stands good 
and. therefore, the appeal proper cannot 
proceed, as, at the best, the only possible 
result would be that one and the same 
decree would at the same time be set 
aside by this Court and remain-good in 
virtue of the operation of the law of res 
judicata. Counsel for the appellants has 
referred ns not only to Ghansham Stngh 
V. Bhola Singh (3), a recent Full Bench 
ruling of the Allahabad High Court, but 
also to Jugal Kishore v. Chammo (4;, 
which apparently was not referred to at 
the time the cases reported qs Bhan Smgh 
y. Gokal Chand (2) a.Tid Muhammad Dm 
V. Zeb-un-nisa (l) were argued. We con¬ 
sider ourselves bound by the decision or 
the Full Bench of this Court and we, 
therefore, overrule the objection that the 
appeal is defective because of the failure 
to attach a copy of the decree in the 

cross-appeal. ^ 

So far as the copy of the first ^ourt s 
judgment is concerned, we see that an 
application for a copy was made on the 
7th of February within limitation, and lo 
was only because of inordinate delay in 
the preparation of this copy that the ap¬ 
pellants were unable to present it with 
the memorandum. Under the circum¬ 
stances we extend time under S. 6 of the 
Limitation Act and allow the appeal to 
proceed. 

On the merits the point urged by the 
appellants rests on the clear authority, 
namely, Fazl Khan v. Karam Begam (6). 
The plaintiff in this case claimed a dower 
as fixed between the parties at the time 
of her marriage. The finding throughout 

(3) A.I.B. 1923 AU. 490 

(4) [1905] 151 P.Ii.R. 1905=85 P.B. 1905. 

(5) [1915] 105 P.R. 1914=27 I.O.-113=241 
P.L.R. 1915. 
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by both the trial and the appellate 
Courts has been that no sum was fixed 
and the amount allowed ; Bs. 3,000 was 
allowed as being a suitable amount, hav" 
ing regard to the history and position of 
the family. It is laid down in the clear¬ 
est possible terms in Fazl Khan v. Kar^ 
am Bcgam (5) that where these are 
the findings the only amount of dower 
which the Court can allow is the amount 
which the defendant admits or agrees to 
pay. The plaintiff has wholly failed to 
establish the position taken up in the 
plaint, and no question of custom having 
been raised the Court was not compe¬ 
tent to decide the matter on these 

grounds. it 

We, therefore, accept this appeal and 

allow only Bs. 32, the amount admitted 
by the defendants. We dismiss the re¬ 
mainder of the plaintiff s claim. The 
legal position was apparently not under¬ 
stood until the parties reached this 
Court and was certainly not put before 
the District Judge. This being so, we 
order the parties to bear their own costs 


throughout. 


Appeal accepted^ 


petitioner Ahmad Hassan were sentenced 
to pay a fine of Bs. 10 each, under S. 4 of 
the Act. The ^petitioner -only appealed, 
but it was dismissed. He has now filed 
a revision. 

The proceedings ^ are forwarded for 
revision on the following grounds • 

It is contended that his conviction is 
wrong, firstly, because the warrant was 
illegal as it was issued on the informa¬ 
tion of the police and secondly because 
the boundaries of the house were nob 
given in the warrant. 

On the authority of Sandhi v. Crotvn 
(l) the first contention is sound. It was 
held by a majority of the Hon’ble Judges 
that a mere report of information by a 
police officer is not credible information 
justifying the issue of a search warrant. 
In the present case the warrant was 
issued on the information supplied by 
the Sub-Inspector as deposed to by him, 
therefore the warrant was illegal. 

As regards itbe second contention, it 
will be seen that the boundaries of the 
house were not given in the warrant bub 
it was accompanied by a plan of the 
house and the name of the oocupier was 
given therein, therefore, Jamna Prasad 
v. Emperor (2) is not applicable in this 
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Broadway, J. 

Ahmad Hassari—Accused—Petitioner. 

v. 

The Crown —Eespondent. 

Criminal Bevision No. 19 of 1926, De- 
ded on 12th March 1926, reported by 
le S. J., Hissar, on 18th December 1925. 

Public Gambling Act (3 of Warrant 

.perinlendent of PoUce 

Ith words" has reason to helUve Warrant 

valid. , - ^ 

Where the Superintendent of Poh®® 
arrant and be signed it oertifyiog that be had 

b“evo.” etc, the . 

InLlTfl Pohce li^vf and 

herefore he acted upon credible 
nthin 8. 6. 

Nanwa Mai—(or petitioner. 

Govt. Advocate—(or the Crown. 
Report.— The 'petitioner Ahmed 
Hassan along with two other 
Jimun and 

ander S. 3 and 4 of 'the Gambling Act 
limn was sentenced to pay a fine of Rs. 20 

under 8 . 3 , while Islam-nd-Din and the 


case. 

The case is submitted to the High 
Court with the recommendation that the 
conviction and sentence may be quashed 
because the warrant was illegal. 

The fine has been paid. 

Order. 

Broadway, J.—One Ahmad Hassan 
was convicted of an offence under S. 4 
of the Gambling Act (III) of 1867) and 
sentenced to pay a fine of Bs. 10, His 
appeal having been dismissed, he moved 
the learned Sessions Judge who has 
reported the case under S. 438 of the 
Criminal Procedure Code recommending 
that the proceedings be quashed and the 
conviction and sentence set aside on the 
ground that the warrant issued by the 
Superintendent of Police, on which the 
search was made, was bad in law. The 
learned Sessions Judge has relied on 
Sandhi and Kanhiya v. Crown (1) 
and, in his referring order, has said that 
in the present case 

the warrant was issued on the information 

supplied by the Sub-Inspector as deposed to by 

him, therefore, the warrant was illegal. _^ 

(1) [1876) 9 P. R. 1876 Cr^ 

(2) A. I. R. 1924 All. 128. 
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Sandhi and Kanhiya v.The Crown (1) 
has been considered in later authorities 
and has not been followed or approved 
of. Had this fact been known to the 
learned Sessions Judge I have no doubt 
that he would nob have made this 
reference. I would fraw his 
to {a) Empress v. Mazhar Ah (3), (b)Kada 

Empress Ac) Vir Singh Queen- 
Empress (6) Ad) Basanta Malard Batnt 
V. Queen-Empress^(S), as well as CeJ 
Emperor v. Ahdus Samad (7). 

In this case the Superintendent of 
IPolioe issued the warrant, and when he 
[signed it certifying that he had reason 
to believe,” etc., the only interpretation 
to be placed on the warrant is to my 
mind, that the Suprintendent of Police 
had reason to believe and that, therefore, 
he acted upon credible information 

within the meaning of S. 5 of the 
bling Act (III of 1867). The search was 
undoubtedly made under S 5 of this Act 
The presumption arising out of the dis 
covery of articles, i. e.. cards, etc., as 
provided in S. 6 of the Act. therefore, 
arose and the conviction in this case was 

clearly correct. . , 

I, therefore, decline bo interfere and 

dismiss the petition. 

Bevision dismissed. 


GtJLZABi Mal V. DUMAN (Le Rossignol, J.) 
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(3) 29 P. B- T* \ 

( 4 ) ri882] 7 P. B. 1882 Cr. (F. BJ- 

(5) [1895] 22 P. ^ 

ra A. W. K. 257. 
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Lb Kossignol, .1. 

Gulzari AfaJ—Plaintiff—Appellant. 

V. 


Duman and otliers—Defendants—Res- 

pendents. 

Second Appeal No. 2254 of 1925, Deci¬ 
ded on 3rd February 1926. from the 
decree of the Addl. Dist. J.. Ferozepore. 
!>/- 9th July 1925. 

rtiiil PC 0.6, B. n^Partltton sutt^bjw- 

tlon as to 'the separation—Amendment to claim 

sneclfic part should be allowed. , , , f w 

^Where in a partition suit the defendant ob¬ 
jects that the property Sate of 

had ceased to be joint before the date of suit. 

amendment, to claim Vos^^^onot » 
part of the property in suit should iw^allowed. 


Fakir Chand —Appellant. 

Shahmair Chand—for Respondents. 

Judgment. —Akki had three sons. 
Nadir, Hasal and Kala, and Hasal had a 
son Lalu, In 1920 Lain purported to 
sell one-third share of the house to the 
plaintiff who brought the action out of 
which this appeal arises for possesMon 
by partition of his one'third share. The 
suit was decreed by the trial Court 
which decided against the defendant s 
contention that they had been holding 
adversely to Lain for more than 12 years. 
On appeal the District Judge held that 
the house had ceased to be joint pro¬ 
perty and the suit was not maintainable 
on this technical ground and he therefore 
dismissed the suit. 

For the appellant it is urged that on 
the finding that the three sons of Akki 
had been dealing with their portions of 
the house as their own respective seve¬ 
ralty the District Judge should not have 
dismissed the suit on a technical groun^ 
but should have permitted the plaintifij 
to amend his plaint and sue for that por¬ 
tion of the house which was found to 
have been alloted to or appropriated by! 
Hasal. In my opinion this contentior- 
has force. There is no proof of forma 
partition, and all that the Court finds la 
that there was a partition in fact and 
the plaintiff’s claim was for possession of 
that portion of the house which had 
fallen to Hasal’s lot. The lower Court 
did not find that the plaintiff s claim 
was barred by time and this question 
should now be definitely settled. 

I accept the appeal, set aside the order 
of the Court below and direct that the 
plaintiff be allowed to amend his plaint 
so as to convert the suit into one for 
possession of the share which was allot¬ 
ted to Hasal. Stamp on this appeal 
shall be refunded and costs shall bo 
costs in the cause. 


Order set aside. 
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Jai Lal, J. 

Moti Jan —Plaintiff—Appellant. 


jPAc Municipal Coni'mittee, Delhi 
Defendant—Respondent. 

Second Appeal No. 1718 of 1925, 
Decided on 20th February 1926, from a 
decree of the Dist, J., Delhi, D/“ 15th 
April 1925. 

la) Civil P. C., S. ICO^ProstliHte. 

Status as public prostitutes is a question of 
law. C 1] 

^ li») Punjab Municipal Act {3 o/1911), S» 152 

—If action of Municipality is ultra vires civil 
Courts can interfere—Mode of action Is not, but 
power to take action Is, open to examination by 
civil Courts—Civil P. C., S, 9. 

It is a well-reoogaizsd rule of the law that 
when it is alleged that action of the Municipal 
Committee is ultra vires or is not covered by 
the authority of the Act, the civil Courts have 
power to interfere. It is only when the action 
of the Municipal Committee has been exercised 
in conformity with the powers conferred upon it 
by the Municipal Act that the jurisdiction of 
the civil Courts is ousted. Their discretion as 
to the mode of action is not subject to a scrutiny 
by the civil Courts but their power to take that 
action is always open to examination by such 
Courts. CP 4G1. C 2, P 4G2. C 1] 

(c) Punjab Municipal Kct (3 of 1911), S. 152— 
Profession must 6e conttniLlng at the time of 

notice. 

It is essential that the person to whom a notice 
under S. 152 is given should be carrying on her 
profession of a public prostitute at the time of 
the issue of the notice. CP 4G2, C 2J 

(d) Punjab Municipal Act (3 of 1911), S.152 
—Public prostitute—Dcf inltion. 

A woman who is a prostitute by professiou 
and whose-trade is to let out her body on biro 
to all or visitors of a specified class, is a public 
prostitute, but where she is the employee of one 
man or has been living with different lovers at 
different occasions but with one man at a time 
she is not a public prostitute. [P 463, u IJ 

Sardha Bam —foj Appellant. 

Baj Narayan and Bishan Narain for 

Respondent. 

Judgment. —This judgment will dis¬ 
pose of Appeal No. 1869 of 1925 by Mt. 
Bandi Jan, Appeal No. 1718 by Mt. Moti 
Jan. Appeal No. 1719 by Mt. Naushaba 
Jan. Appeal No. 1965 by Mt. Wahidan 
Jan, Mt. Zeban Jan and Appeal No. 19b6 
by Mt. Majidan Jan and Mt. Maddo Jan. 
The respondent in all these is the 
Municipal Committee of Delhi and they 
all arise out of the same judgment of the 
District Judge of Delhi. 


Under S. 152 of the Punjab Municipal 
Act the Municipal Oommittee of Delhi 
prohibited the residence of the appellants 
in the locality specified in the notice on 
the ground that they were public pros* 
titutes. The appellants thereupon 
brought the suits out of which these 
second appeals have arisen for a declara¬ 
tion that they were not public prosti¬ 
tutes within the definition of the term as 
used in S. 152 of the Punjab Municipal 
Act and for an injunction against the 
Municipal Committee restraining it 
from prohibiting their residence in the 
area specified in the notice. 

It will be convenient at this stage to 
dispose of two objections raised by Mr. 
Raj Narayan who appeared before me on 
behalf of the respondent. The first was 
that no civil suit lay as the power of 
the Municipal Committee to issue a 
notice under S. 152 was absolute and 
consequently not subject to the control 
by the civil Courts. The District Judge 
has not discussed this point in 
the judgment and consequently it is con¬ 
tended by the counsel for the appellants 
that it was not raised before him. The 
question, however, is one of law and the 
objection is one which relates to the 
jurisdiction of the Courts. I, therefore, 
allowed it to be argued before me. 

No authority was cited on either side, 
but the learned counsel for the appel¬ 
lants relied on S. 9 of the Civil P. C. and 
S. 42 of the Specific Relief Act, 1 hold 
that the jurisdiction of the civil Courts, 
on the facts alleged by the plaintiffs, was 
not ousted by any provision of the law 
express or implied. It is a well-recog¬ 
nized rule of the law that when it is 
alleged by the plaintiffs that action 
of the Municipal Committee is ultra 
vires, or is not covered by the authority 
of the Act, the civil Courts have power 
to interfere. It is only when the action 
of the Municipal Oommittee has been 
exercised in conformity with the powers 
conferred upon it by the Municipal Act 
that the jurisdiction of the civil Courts 
is ousted. The civil Courts are, no doubt, 
incompetent to try the question whether 
a Municipal Oommittee, if it were act¬ 
ing within the limits of statutory 
powers, was right in its judgment that a 
certain action should bo taken by them. 
Their discretion as to the mode of action 
is not subject to a scrutiny by the civil 
Courts, but their power to take that 
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jaction is always open to examination by 
Isuch Courts. In the case before me the 
question is whether the plaintiffs are 
amenp.ble to the law that has been 
applied to them by the Municipal 
Committee and I feel no doubt that the 
civil Courts are competent to decide 
that point and to issue an injunction to 
the Municipal Committee if they hold 
that the latter have issued notices to 
X>or3ons who were not really governed by 
the law which has been applied to them. 

The second objection raised by the 
counsel for the respondent was that the 
hnding of the learned District Judge was 
one of fact and that, therefore, no second 
appeal lay but appellants’do not contest 
generally the facts found by the learned 
District Judge. All that they contend is 
that the facts found by him do not 
bring them within the expression “public 
prostitutes,” and that is a question of 
law and not one of fact. I, therefore, 
overrule this objection also. 

I will now deal with a contention 
that was raised by the counsel for the 
appellants that the burden of proving 
that the appellants were public prosti" 
tutes should have been laid on the defen¬ 
dant Municipal Committee. In my 
opinion there is no force in this conten¬ 
tion. The plaintiffs came to the Court 
praying for a relief. It was initially for 
them to prove their case. 

Coming to the oases of the appello^^s 
individually. In Appeal No. 1869 
Mt. Bandi Jan has been found to have 
been living with one Chandu Lai as his 
mistress. This Chandu Lai, it appears, 
died during the pendency of this suit. 
The learned Judge holds as follows . 

She appears to have begun life as a dancing- 
cirl but she early made the acquaintance of 
Chandu Lai and was paid a salary of Rs. 220 per 
mensem for many years. Her case is certainly 
more doubtful than that of the other appellants, 

• but the mere fact that she remained content 
with one employer for some years does not ex¬ 
clude her from the definition. 

A public prostitute has rightly been 
delined by the learned District Judge to 
be a woman who is a prostitute by pro¬ 
fession and whose trade is to let out her 
body on hire to all visitors or to all 
visitors of a specified class. It appears 
from the last sentence quoted from the 
judgment of the learned District Judge 
that Mt. Bandi Jan, remained content 
with one employer for some years, and 
also that at the time of the issue of the 


notice she was in his employ. Under 
the circumstances I do not think she 
falls under the definition of the expres¬ 
sion “public prostitute.” She was nob 
at that time carrying on a trade of let* 
ting out her body on hire to all visitors. 
It is essential that the person to whom 
a notice under S. 152 is given should 
be carrying on her profession of a public 
prostitute at the time of the issue of the 
notice. This has nob been proved in this 
case. No inference adverse to the appel¬ 
lant can be drawn from the evidence of 
Bhika (P. W. No. 6) who stated in cross- 
examination that other people visit the 
house of the appellant. 1 have examined 
the evidence of this witness. His state' 
ment does not lead to the inference that 
the other people visit the appellants 
house for any immoral purpose and I do 
not understand that this is the view of 
the learned District Judge, This appeal, 
in my opinion, ought to be accepted. 

The next case is of Mb. Moti Jan 
(Appeal No. 1718). All that is proved 
against this appellant is that she has 
been living with different lovers on 
different occasions. It is also clear that 
she has been living with one person at a 
time. That she is a prostitute is clear 
enough, bub it is doubtful whether under 
the circumstances she can be called a 
“public prostitute.” The facts proved 
do not establish that she has been 
letting herself out to all visitors. 

In Appeal No. 1719 by Maushaba Jan : 
at the time of the notice the appellant 
was the mistress of one Yusaf (P. \V. 
No. 3). The learned District Judge has 
remarked that she admitted herself to 
be open to offers for sexual intercourse. 

1 have referred to the record and have 
nob been able to discover any such admis¬ 
sion. Mr. Eaj Narayan has admitted 
before me that there is no such admis¬ 
sion. 16 is clear that she was attached 
to one lover at the time of the notice 
and was nob carrying on the profession 
of a public prostitute. 

Mt. Wahidan Jan, appellant in Appeal 
No. 1965, has been held to be a public 
prostitute on the ground that she admit¬ 
ted that she was open to engagements of 
sexual intercourse at other people's 
houses. I have nob been able to discover 
any such admission on the record and 
Mr. Raj Narayan admitted that there 
was none. Mt. Wahidan Jan states 
that she only dances and sings and also 
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■admits that she has been living with 


two or three different persons at dif¬ 
ferent times. This fact alone does not 
make her a public prostitute. 

Ko arguments were addressed to me 
on behalf of Mt. Zaban Jan. Her 
appeal is dismissed with costs. 

Mt. Majidan and Mb. Maddo Jan are 
appellants in Appeal No. 1966. The 
learned District Judge has held in res¬ 
pect of them that they have been the 
mistresses of several persons at different 
times and that although they say that 
they are ill, they have not abandoned 
their trade. There is no proof that 
their trade at any time or at the time of 
the notice was that of a public prostitute 
and no question of abandoning the trade, 
therefore, arises in this case. On the 
facts proved they cannot be held to be 
public prostitutes and the facts found 
by the learned District Judge do nob 
bring them within the purview of 
S. 152. 

I accept the appeals and decree the 
plaintiff's suits with costs throughout. 
The appeal of Mt. Zaban Jan is dis¬ 
missed with costs. 

Appeals accepted. 
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Addision J. 

Firm Sukh Dayal Gopi Chand and 
Lajpat Judgment-Debtors—Appel¬ 

lants. 

V, 

The Firm Jawahar Singh Harnam 
Das —Decree—Holder—Kespondent. 

Miac. First Appeal No. 2565 of 1925, 
Decided on 18th February 1926, from an 
order of the Senior Sub-J., Sargodha, 
D/* 14bh October 1925, 

Civil P. C., O. 41, li. 6 (2 )—Execution against 
person or moveable property can be Juid even 
tluntgh sale of tmmoi)able property is stayed. 

Where an order is passed for stay of sale of im- 
movable property, the mere fact that security 
has been given under O. 41, R. 6 (2), does not 
prevent the execution of the decree in accordance 
with law, either against the person or moveable 
property of the judgment-debtor. [P 463 C 2] 

K. J. Bustomji and Sayad Mohsin 

Shah —for Appellants. 

Ram Chand Manchanda—tor Res- 

‘pondenb. 


Judgment —A first appeal has been 
pending in this Court for some years, but 
no order for stay of execution was ever 
obtained under O. 4l, R. 5, Civil P. C. 
The decree-holder at first took out exe* 
eoution against immovable property and 
it was attached and ordered to be sold. 
The judgment-debtor then applied to the 
executing Court under O. 41, R. 6 (2), 
Civil P. C., po stay the sale. Accordingly 
the executing Court did so and book at 
the same time security from the judg¬ 
ment-debtor. Under the rule in ques* 
ticu the executing Court had to do this. 
Thereupon the decree-holder applied to 
attacn some moveable property belonging 
to the judgment-debtor. 

The lower 'Court refused to do this by 
its order dated the 4th December 1924 
on the ground that execution could not 
proceed as the appeal had not yet been 
decided. This order was appealed to this 
Court, see Civil Appeal No. 155 of 1925 
and the appeal was accepted on the I9bh 
May 1925 on the ground that although 
the sale of immovable property could 
not proceed under the provisions of O. 41 
R. 6 (2). Civil P. C., yet the decree-holder 
was not thereby precluded from proceed¬ 
ing against the person or moveable pro¬ 
perty of the judgment-debtor. The 
executing Court was, therefore, directed 
to proceed with the execution application 
in accordance with law. Thereupon, by 
its order dated the 14th October 1925, 
the executing Court ordered that the 
moveable property of thejudgment-debtur 
should be attached. Against the decision 
this appeal has been filed. 

It is clear, as has already been held 
by this Court, that the decree-holder has 
power to proceed against the moveable 
property of the judgment-debtor. I, there¬ 
fore, fail to understand why this* appeal 
has been filed. The mere fact that secu¬ 
rity has been given under O, 41, R. 6 (2), 
does nob prevent the execution of the 
decree in accordance with law. What the 
decree-holder wants is money in his hands 
and he is entitled to get this money 
in any legal way he can. I, there¬ 
fore, dismiss this appeal with costs. 
This order also disposes of the miscel¬ 
laneous application for stay of the execu¬ 
tion proceedings as regards the moveable 
property pending this appeal, 

Appeal dismissed. 
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Zafar AlIi J. 

Baru Ram —Plaintiff Appellant. 


Rajada V. Baku Mal (Martinean, J.) 
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Martineau, j. 

Rajada —Defendant—Appellant, 


V. 

Ghulam Ali Khan —Defendant—Res¬ 
pondent. 

Second Appeal No. 29124 of 1925, De¬ 
cided on 11th March 1926, from the de¬ 
cree of the Dist. J., Dera Ghazi Khan, 
D/- 13th August 1925. 

2^5 Interest—Ko express agreement as to — Sahu- 

Jeara rate of six per cent, should be allowed. 

In the ab-ience of an express agreement interest 

should be allowed at what is called the sahukara 

rate of G ner cent. p3r annum, that is, the rate 

at which one moneylender charges Interest in 

bis dealing with another moneylender. 

CP* 464, 0.1] 

Miikand Lai Puri —for Appellant. 

Amar Nath Ohona —for Respondent. 

Judgment. —The balance of Rs. 1,540 
sued on was made up of principal and 
interest which was calculated at the rate 
of 1 per cent, per mensem. The previous 

account which dated from 1909 showed 
that interest at that rate had always been^ 
charged but the Courts below have dis¬ 
allowed interest on the last balance on 
the ground that no express agreement co 
pay interest was proved. But as observed* 
by the learned District Judge, the fact 
that the defendant had been paying in¬ 
terest throughout gave rise to the pre¬ 
sumption that interest was payable on 
the last balance also and there W3.s no 
evidence to rebut this presumption. In 
the absence of an express agreement in 
berest should have been allowed at whab 
is called the sahukara rate of 6 per cent, 
per annum, that is, the rate at which one 
moneylender charges m his dealings 

with another moneylender. 

I. therefore, accept the appeal and allow 
the plaintiff interest at that rate. This 
comes to Rs. 308 which is half the in¬ 
terest claimed by him. The decree of 
the Courts below will be modified accor¬ 
dingly. The plaintiff will get costs on 
Rs. 308 in this Court and the lower ap¬ 
pellate 'Court and in proportion to 
Rb. 1,848 in the first Court. 

Appeal accepted. 


V. 

Baru Mai —Plaintiff—^Reapondent- 

Second Appeal No. 2611 of 1925, Deci¬ 
ded on 19th March 1926, from the decree 
of the Dist. J.. Karnal, D/- 28th -May 
1925 

Civil P. C.. S. ^b—Plaintiff failing to prove 
his case—Defendant is entitled to costs without 
proof that the case Is false. 

The plaintiff has to prove his case, and wh^ 
he fails to prove it, the defendant is entitled to 
his costs without his being required to prove that 
the case is a false one ; and the mere fact that the 
case is not entirely lalse is not a good ground for 
disallowing costs to defendant. [P. 464, O. 

Muhammad Monies —for Appellant. 

Harish Chandra—tor Respondent. 

Judgment. —In this case the plaintiff 
sued for money alleged to be due on book 
account, and the issue was whether the 
defendant had struck the balance m the 
plaintiff’s account book. The Courts 
below concurred in dismissing the suit, 
finding that the plaintiff haa failed ' to 
prove that the defendant had struck the 
balance, but the District Judge directed 
that the parties should bear their own 
costs throughout, and the defendant has 
accordingly filed a second appeal, asking 
that he may be allowed costs. 

The ground given by the learned Dis¬ 
trict Judge for not allowing costs is 
merely that 'it cannot be held that the 
case is entirely false. This is, however, 
not a good'ground. The plaintiff had to 
prove his case and when he failed to 
prove it the defendant was entitled to his 
costs without his being required to prove 
that the case was a false one. A ques¬ 
tion of principle being involved a second 
appeal lies. I accept the appeal and vary 
the decree of the lower appellate Court 
so far as to direct that the plaintiff shall 
pay the defendant’s costs in the Court 
below. He will also pay the defendant's 
costs in this Court. 


Decree varied^ 
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Jai Lal, J. 

H: Fielding — Judgment-debtor—Ap¬ 
pellant. 

V. 

Firm Janki Das and Sons —Decree- 
holders—Bespondents. 

Misc. Second Appeal No. 3187 of 1925. 
Decided on 19th April 1925, from the 
order of the Dist. J,, Lahore. D/' 10th 
November 1925. 

(a) Civil P. C„ S. 24 (4)—“ Suit ” inclttdes 
execution proceedings. 

The term “ suit ” in 8, 24 includes execution 
proceedings, and therefore a Oourt to whom exeou” 
proceedings are transferred under S. 24 from a 
Oourt of Small Causes is a Court of Small Causes 
for the purposes of such proceedings. Cl* 465 C 13 
sfr (6) CtvtlP,C., S. 48—Subsequent order may 
be by transferee Court, 

The subse 9 [Uent order referrrd *to in S. 48 may 
be passed by a Oourt to which the decree has* 
been transferred. A. I. 1925 Bom. 503, Foil, 

[P 466 C 13 

(c) Evidence Act, S. 115 —Judgruent-debtor re¬ 
questing decree to be by Instalmente and acting 
upon it cannot subsequently object to It. 

Where an order directing the paym^t of the 
decree by instalment was passed at the Squest of 
the judgment-debtor who subsequently acted 
upon it, he is precluded from contending that the 
order was not binding on him. A. I. B. 1928 
Lah. 381, Eef. IP 466 G 13 

Jai Gopal Sethi —for Appellant. 
Shamair Chand —for Bespondents. 

Judgment. —The decrees were passed 
in 1911 against the appellant in the 
Court of Small Causes at Lahore. They 
were transferred under S, 24 of the 
Civil Procedure Code, for execution to 
the Court of the Subordinate Judge at 
Lahore. *When the execution proceedings 
were pending in the Oourt of the Sub¬ 
ordinate Judge, an agreement was arri¬ 
ved at between the decree-holders and 
the judgment-debtor that the latter 
would continue paying in Court a fixed 
sum every month which would be dis¬ 
tributed among the deoree-holder?. He 
continued to pay this amount monthly 
for some years. Then he ceased to do 
so. The decree-holders then applied in 
the Oourt of the Subordinate Judge for 
execution of the decrees. On an objec¬ 
tion by the judgment-debtor the Sub¬ 
ordinate Judge has held that’the decrees 
were time-barred and therefore dismiss¬ 
ed the applications. 

On appeal the District Judge held that 
he had no jurisdiction to entertain an 
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appeal but in spite of this finding he pro¬ 
ceeded to decide it on the merits and 
held that the applications were not time- 
barred and quashed the orders of the 
Senior Subordinate Judge. 

It is obvious that after having held 
that he h^d no jurisdiction bo hear an 
appeal the District Judge should not 
have proceeded with its decision on the 
merits. The judgment-debtor is the 
appellant before me and it is contended 
on his behalf that the decision of the 
District Judge on the question of juris¬ 
diction is correct and on the question of 
limitation is wrong. A number of autho¬ 
rities were cited on behalf of the respon¬ 
dent in supiK)rt of his contention that 
that the view of the District Judge that 
no appeal lay to this Court was wrong, 
but none of those authorities applies to 
this case. They all relate to decrees 
which had been sent for execution to 
another Court by the Court which pxssed 
them and to which therefore S. 42 of the 
Civil Procedure Code applied. The dec¬ 
ree in this case was admittedly transfer¬ 
red under S. 24 of the Civil Procedure 
Code, and to such a case S. 24 (4) applies. 
This lays down that the Court ^trying 
any suit transferred or withdrawn under 
S. 24, Civil Procedure Code, from 
a Court of Small Causes shall for 
the purposes of such suit be deemed to 
he a Court of Small Causes. The term 

suit in this S. 24 includes execution 
proceedings. I therefore hold that the view 
of the District Judge on the question oi 
jurisdiction was correct. It consequent¬ 
ly follows that his order quashing the 
order of the Subordinate Judge was with¬ 
out jurisdiction and must therefore bo 
set aside. 

Counsel for the respondent, however, 
asked mo to decide the question involved 
in this case in exercise of my rovisional 
jurisdiction. The result of my setting 
aside the order of the District Judge is 
that the respondent will have to move 
this Court in exercise of its revisional 
jurisdiction. I consider it convenient to 
accede to the request ofitbe respondent 
and to decide the case on its merits. 

S. 48 (l) of the Civil Procedure Code 
provides a limit of 12 years for the exe¬ 
cution of a decree from the date of such 
decree or from the date uf the default in 
making the payment where the decree 
or any subsequent order directs the pay¬ 
ment of money at recurring periods. The 
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aecision of the objecbioti bt’the judgment' 
debtor depends upon a determination of 
the fluestion whether the subsequent 
order referred to in S. 48 should be 
'only by the Court which passed the decree 
or it may be passed by a Court to which 
the decree hasibeen transferred. Iq the for¬ 
mer case the judgment"debter s objection 
must succeed ; in the latter it must fail. 
The learned counsel for the judgment- 
debtor relied upon Jiivan Bakhsh v. 'Mu- 
binal Haq (l), Jiiratvan v, Mahahir Dube 
(2), Gohardhan Prasad v. Bishunath (3) 
t(.nd AldullRahainan v. Dullaram (4). The 
first judgment is by a Judge in Chambers 
of this Court. All these authorities sup¬ 
port the contention of the learned coun¬ 
sel. The learned counsel for the decree- 
holder on the other hand relied upon 
Apte V, Tirmal Banmant Savnur (5) and 
a judgment of the Division Bench of tbis 
Court reported as Banarsi Das v. Bam- 
zan (6). The identical point which is in¬ 
volved in this case was not discussed in 
this last-mentioned case. However cer¬ 
tain observations made by the learned 
Judges support the decree-holder. The 
Bombay case which appears to be the 
latest pronouncement on the subject 
is a clear authority in favour of the dec¬ 
ree-holder. Jurawan v. Maliahir Dube 
"(2) was considered in that case and was 
dissented from. With great respect I 
venture to subscribe- to the view of the 
learned Judges of the Bombay High 
Court. Moreover, an order directing the 
payment of the decree by instalments was 
passed at the request of the judgment- 
debtor who subsequently acted upon it. 
He is therefore precluded from contend¬ 
ing that the order was not binding on 
him. This was held in Banarsi Das y. 
Barman (6). 

I therefore accept the judgment-deb- 
•tor’s appeal and set aside the order of the 
ioarned District Judge but in exercise of 
my revisional jurisdiction I set aside 
the order dated the 15th June passed by 
the Senior Subordinate judge of Lahore 
holding that the decrees were barred by 
limitation. I hold that S. 48 (l) (d) of 
the Civil Procedure Code applies to the 

''TT) A. I. R. 195^3 Lah. 678. 

(2) [1919] 40 All. 198=44 I. O. 24=16 A. L. J. 

71. 

(3) [192^1 2 P. L. T.,80=68 I. C. 393=il920) 
P. H. 0. C. 229. 

[1887] 14 Cal. 348. 

6) A. I. R. 1925 Bom. 503. t 

6) A. X R. 1923 lAh. 381. 
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decrees in question, and T retnand the 
case to the Senior Subordinate Judge 
with directions to proceed with the exe¬ 
cution of the decrees in accordance with 
law. Under the circumstances I leave 
the parties to bear their own costs. 

Ajypeal allowed ; Bevision also allowed. 


^ A. I. R. 1926 Lahore 466 

Shadi Lal, G. J., and Coldstream, J' 

Namdar Singh and another — Defen¬ 
dants—Appellants. 

V. 

Ibrahim and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 2521 of 1922, De¬ 
cided on 31st May 1926, from the decree 
of the Dist. J., Ferozepur, D/- 12th June 
1922. 

^ Pre-emx)tlon — Sale consideration used to 
pay off antecedent debt — Suit to avoid sale by 
minor—Vendee not the antecedent creditor whose 
debts paid off — Pre-emptor need not prove more 
than exi’^nce of the debt although he himself is 
the aniedaent creditor. 

Wherd the vendee is himself the creditor, the 
repayment of whoso loans is consideration for 
the alienation, it is not sufficient for him merely 
to prove that the debts existed. If the sale in 
such a case is pre-empted, and the pre-emptor has 
to defend a suit brought to avoid the alienation 
on the ground’that it was unnecessary, the 
pre-emptor will have to prove more than the uiare 
existence of the debt, just as the vendee would 
have to do. But where the vendees are not the 
creditors whose debts were the consideration for 
the sale, the pre-empbors, who stand in their 
shoes, are not baund to prove more than the ven¬ 
dees need have proved, namely, that there were 
debts due which were discharged by the sale. The 
fact that the pre-empbors happen to be the cre¬ 
ditors will not put them in a position less 
favourable than that of the vendees : 54 P. B. 

1918, Expl. [P 467 O 1. 2] 

Tek Chand and Bar Gopal — for Ap¬ 
pellants. 

Judgment. —On the 19th November 
1918, one Farida, along with his son 
Abdul Aziz, sold by a registered deed 
some 230 kanals of laud to Wasawa 
Singh, Nihal Singh and Pritam Singh. 
Namdar Singh and Zaildar Singh sued 
for pre-emption and obtained a decree on 
the 10th March 1919, the price fixed 
being the same as the consideration for 
the sale namely, Rs. 5,750. In June 1919 
Ibrahim, the minor son of Farida, insti¬ 
tuted through his mother Mt. Fatima the 
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suit from which the present appeal arises 
contesting the sale on the usual grounds 
of want of consideration and necessity. 
The trial Court holding that necessity 
had been proved only to the extent of 
Rs. 626 gave a decree to the effect that 
the sale would affect Ibrahim’s rever¬ 
sionary rights to the extent of Rs. 313 
only. 

The pre-emptors Namdar Singh and 
Zaildar Singh appealed and the learned 
District Judge, holding that necessity had 
been proved to the extent of Rs. 1,523, 
modified the trial Court’s decree accord¬ 
ingly. The pre-emptors have filed this 
second appeal through Mr. Tek Chand. 
No appearance has been made on behalf 
of the respondent. We find that Mt. 
Fatima has been duly served with notice 
and we have heard the appeal ex parte. 
Mr. Tek Ohand’s main contention is that 
the learned District Judge has wrongly 
applied the principle laid down in Lai v. 
Milkhi (1). That judgment laid down 
that in a case where pre-emptors have to 
defend a sale contested on the ground of 
want of necessity and consideration they 
stand in exactly the same position as the 
vendees whose rights they have pre¬ 
empted. The learned District Judge has 
understood this to mean that in every 
case of this kind, if the pre-emptor is 
himself an antecedent creditor whose 
debts are alleged to have been paid out 
of the consideration money the pre-emp¬ 
tor is bound to prove not only that the 
debts existed, but also that they were 
raised for a necessary purpose. This is 
not, however, the real meaning of this 
judgment. No doubt, where the vendee i^ 
himself the creditor, the repayment of 
whose loans is consideration for the alien¬ 
ation, it is not sufi&oient for him merely 
to prove that the debts existed. If the 
sale in such a case is pre-empted, and the 
pre-emptor has to defend a suit brought 
to avoid the alienation on the ground 
that it was unnecessary, the pre-emptor 
will, in accordance with the ruling re¬ 
ferred to, have to prove more than the 
mere existence of the debt, jnst as the 
vendee would have to do. But in the 
present case the vendees were not the 
creditors whose debts were the consider¬ 
ation for the salo and the pre-emptors, 
who stand in their shoes, are not bound 
*0 nrove more than the vendees need 

i.a 454=122 p. 

W.R. 1918. 


have proved, namely, that there wex‘e 
debts due which were discharged by the 
sale. 

The fact that the pre-emptors happen 
to be the creditors will not put them in 
a position less favourable than that of 
the vendees. It has been admitted from 
the beginning that the debts in this case 
were not immoral or due to reckless ex¬ 
travagance or wanton waste on the part 
of the vendor. We have examined care- 
fully the various debts of which con¬ 
sideration is stated to consist and we 
need say no more here than that it is 
proved either by oral evidence or by the 
production of documents made by register¬ 
ing officers that they were real antecedent 
debts which were paid off by the sale. 
The pre-emptors have therefore dis¬ 
charged the obligation laid upon them 
and the plaintiff is not entitled to any 
declaration. In view of this decision it 
is unnecessary to discuss Mr. Tek Chand s 
argument based upon Dad v. Lai (2) that 
in the circumstances no decree ought to 
be granted even if the necessity and con¬ 
sideration are not proved. Suffice it to 
say that this suit does appear to us to be 
a collusive one instituted by the vendors 
to undo their own act. 

We accept the appeal and dismiss the 

suit with costs throughout. 

A ppeal accepted 

(i*)~ A.r.Rri^y Lah.'^i Lab. 889.. 
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' ^« 

SHADI LAL, C.J.. and COLDSTaEAM, J. 

Baja and Plaintiffs—Appel¬ 

lants. . 

V. 

Muttali and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 2185 of 1932-, Deci¬ 
ded on 27th May 1926, from the decree 
of the Dist. J., Jhelum, D/- 2nd August 
1922. 

2 ^ Court-fees Act, S. 17— AUernattve reliefs 
claimed on savi^ cause of action — P'ee ts payable 
only on the bigger relief — S. 17 does not apply. 

Where a plaint prays for one of two ’reliefs in 
the alternative based on one cause of action, the 
larger of the two reliefs determines the value of 
the claim and S. 17 of the Court Fees Act does 
not apply. ^ 

C. Mehra —for Appellants. 

Bihari Lai —for Respondents. 
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Judgment. —The plaintiffs, 

July 1920, sued the defendants for a 
declaration that an alienation of land by 
one of the latter in favour of the others, 
made on 3rd February 1920, v?ould not 
affect the plaintiffs’ reversionary rights, 
alleging that the land alienated was 
ancestral and that that alienation was 
made without necessity and considera¬ 
tion. In the alternative the plaintiffs 
prayed for a pre-emption decree in res* 
pect of the land. The Subordinate Judge 
refused to grant the declaration, 
but on 10th June 1922 gave a decree for 
pre-emption on payment of Rs. 2,000. 
The plaint had been stamped with a 
stamp for Rs. 20 and the Subordinate 
Judge, presumably on the ground that the 
plaint required a stamp covering the total 
value of the two reliefs prayed for, 
ordered that the decree was not to be 
executed until the plaintiffs had paid an 
additional Court-fee. The defendants 
appealed and the learned District Judge 
dismissed the plaintiffs’ suit on the 
ground that as full Court-fee had not 
been paid within the period of limitation 
prescribed for a pre-emption suit the 
plaint must he held to have been barred 
by time. 

The plaintiffs have appealed, and it is 
urged on their behalf by Mr. N, C.Mehra 
that'the stamp for Rs. 20 was sufficient to 
cover the suit for the alternative reliefs 
asked for and that consequently the Sub- 
ordinace Judge's order that further Court- 
fee was to be paid was improper. This 
being so, there was no ground for the 
order passed on appeal by the learned 
District Judge. 

After hearing Mr. Bihari lial for the 
respondents we are of opinion that the 
appeal must succeed. There is good 
authority for the view that where a 
plaint prays for one of two reliefs in the 
alternative, based on one cause of action, 
the larger of the two reliefs determines 
the value of the claim and S. 17 of the 
of the Court fees Act does not apply. 
In the present case the proper Court-fee 
on the prayer for declaration was Rs. 10 
and that on the prayer for pre-emption 
Rs. 15-2. The fee paid was greater than 
was required for the larger of the reliefs 
claimed and was therefore sufficient, and 
no further fee need have been demanded. 

Wo accept the appeal and remand 
l^he case to the District Judge for re¬ 


decision according to law. The Court-fee 
on the appeal before us will be re¬ 
funded. Costs will be costs in the 
cause. 

Appeal accepted. 
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Zafar Ali and Addison, JJ. 

Karam Chand and others —Appellants. 

V. 

Ram Lahhaya Mai and others —Res¬ 
pondents. 

Second Appeal No. 1251 of 1922, Deci¬ 
ded on 4th May 1926, from the decree 
of the Dist. J., Attock. D/- 20th April 
1922. 

(а) Hindu Law — Alienation by father—Sale 
resulting in benefit to family should be upheld. 

Where the father was neither a spend thrift 
nor a profligate but a well-behaved person pos¬ 
sessing considerable experience of the world, and 
he was in his youth a patwari, was next em¬ 
ployed as manager of the estate of his brother-in- 
law and then a pleader's Mnnshi, and where it 
was found that the land sold was quite unpro¬ 
ductive yielding no income but the vendees paid 
a large amount lor it because it adjoined their 
house which they wanted to extend ; 

Held : that the sale was for benefit of the 
family and was not assailable by his sons. 

[P. 466, C. 1] 

(б) Hindu Law—Alienation by father for neces¬ 
sity—Consent of eo-parceners ts nol necessary. 

The consent of the other oo-paroeners is no^ 
essential where the managing co-parcener makes 
an alienation either for a valid neces-eity or for 
the benefit of the family. A. J. R. 1925 All. 618, 
Foil. 469. C. 2J 

Tek Chand and Nand Lai —for Appel¬ 
lants. 

BadH Das and Shimair Chand —for 
Respondents. 

Zafar, Ali, J .—The second appeal in¬ 
volves a question of the Mitakahara Law 
relating to the powers of the father of 
a joint family governed by that law to 
sell ancestral property. The plaintiffs 
are two adult sons and three minor 
grandsons of the vendor named Mang- 
ladha, and the property s^Jd by him is a 
building site about seven marlas in area 
situate in the town of Pindigheb. The 
site was ancestral property inasmuch as 
Mangladha bad, as found by the Court 
below, purchased it out of income derived 
from the ancestral estate. The plaintiffs 
sued for possession of the site stating 
that the sale was without necessity and 
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devoid of consideration. On behalf of the 
defendants vendees it was urged that 
the sale was an act of good management 
and was effected for the benefit of the 
family. The trial Court dismissed the 
suit, but on appeal it has been decreed 
by the District Judge. The facts are 
briefly as below : Mangaladha purchased 
the site in 1902 for Rs. 380 but he paid 
to his vendors Rs. 200 only, undertaking 
to redeem with the balance the mortgage 
to which the property was subject. He, 
however, never did so, and in December, 
he sold it for Rs. 2000 representing to 
the vendees that it was free of encum¬ 
brance. The mortgagee, however, suc¬ 
ceeded in recovering Bs. 216 from the 
vendees. It is nob contested now that 
Mangladha received the purchase money 
and that he is neither a spendthrift nor 
a profligate, bub a well behaved person 
possessing considerable experience of the 
world. He was in his'youth a patwari 
was next employed as manager of the 
estate of his brobher-in-law. and is now 
a pleader’s munshi. He has a large 
family to support and according to all 
indications he never did anything which 
was detrimental to the interests of that 
family. The land was quite unproduc* 
tive yielding no income, but the defend¬ 
ants vendees paid a large amount for it be¬ 
cause it adjoined their house which they 
wanted to extend. It was therefore a 
highly profitable bargain that Manga¬ 
ladha managed to make, and from his 
character and antecedents it may safely 
be inferred that he made it for the 
benefit of his family, and that the pur¬ 
chase money became an accretion to the 
family funds. The defendants conten¬ 
tion that the suit was collusive appears 
to be correct because Mangladha, thong 
impleaded as a defendant, kept strictly 
aloof and did nob, like an honest man. 
lend any support to his vendees from 
whom he had received so large a sum^ 
Having regard to all these facts and cir¬ 
cumstances we come to the conclusion 
that the sale was for benefit of the 
family and that the suit was collusive. 

The next question is whether Mang¬ 
ladha possessed authority to sell without 
consulting and obtaining the consent of 

his adult sons. Gour, in his Hindu Code, 
points out that the Privy Council as well 
M the Indian Courts, ware originally un¬ 
certain as to what the correct rule was 
on this point, but that the later author 
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ities lay down the principle that the 
consent of the other co-parceners is not 
essential where the managing co-parcener 
makes an alienation either for a valid 
necessity or for the benefi^t of the family, 
see Gour's Hindu Code, second edition, 
paragraphs 1247-1250. The same view 
was taken in Jagmohayi Agrahri v. Prag 
Ahir (1), where the facts were somewhat 
similar to those of the present case. , 
We are therefore of opinion that the 
sale was not voidable at the instance of 
the plaintiffs. This being so. we accept 
the appeal and, reversing the decree of 
the lower appellate Court we restore that 
of the trial Court, and order the plaintiffs 
to pay appellants* costs in this Court as 
well as in the lower appellate Court. 

Appeal accepted. 

"TIj A. i. ^8. 
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Dalip Singh, J. 

Biidhyi Ram —Accused Petitioner. 


v. 


Respou- 


Khem Devi —Complainant 
dent. 

Criminal Revision No. 330 of 1926, 
Decided on Ist May 1926, reported by the 
S. J.. Multan, on 18th February 1926. 

sit Criminal P. C.. S. 488 —Compromise effected 
to pay maintenance—Section doe^ not apply^ 

Oao« ft comptomUe is eoterei into to pay 
maintenance there U no refusal to 
the part of the husband and therefore S. 488, has 
no longer any application. An order passed 
regarding such a oompromise is without jurisdic¬ 
tion. The proper remedy ®888 

Courts to enforce the compromise : ^ t' 

Or. ; 39 P. B. 1905 Cr., Poll. [P. ,470, C. Ij 

Bishen Nath —for Respondent. 

Order. —The present case has been 
referred by the learned Sessions Judge, 
Multan, for revision of the order of the 
Additional District Magistrate, Multan. 
It appears that Mt. Khem Devi sued her 
husband, the petitioner, for maintenance 
under S. 488, Criminal Procedure Code. 
A compromise was entered into by which 
the husband agreed to pay Rs. 12 per 
mensem to Mt. Khem Devi. This was 
recorded by the order of the Magistrate, 
dated 21st July 1925. Mb. Khem Devi 
applied to recover the arrears alleged to 
be under this order and the Additional 
District Magistrate ordered warrants of 
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attachment to issue for the arrears of 
maintenance. 

The petitioner applied for revision 
basing his contention on two rulings of 
the Chief Court, namely, Hdhimati AH v. 
Fateh Bihi (l), which follows iJahirrj. 
Bihi V, Khair Din (2), under which rul* 
ing is noted another Division Bench rul¬ 
ing which appears to be on all fours with 
the presantcase. 

It is clear that once a compromise is 
entered into to pay maintenance, there is 
no refusal to maintain on the part of the 
husband and, therefore. S. 488, Criminal 
Procedure Code, has no longer any appli¬ 
cation. Any order regarding such a 
compromise is, therefore, passed without 
jurisdiction under that section. Mt. 
Khem Devi has her remedy by way of 
the civil Courts to enforce the com¬ 
promise entered into if any. 

Following these rulings, therefore, I 
accept the revision and set aside the 
order of the Additional District Magis* 
trate for realization of the arrears of 
maintenance. 

Revision accepted, 

a) [19053 R 1905, Cr. 

(2) [18^^83 4-2 P. R. 1888, Cr. 
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Shadi Dal, O, J. 

Mt. Lachmi —Petitioner. 

V. 

The Grown —Respondent. 

Misc. Criminal Case No. 54 of 1926, 
Decided on 22nd May 1926, against the 
order of the Mag. 1st 01., Amritsar. 

sii Criminal JP. C., S. 626— Grave unfounded 
allegations against trying Magistrate contained 
In the transfer application cannot be a ground. 

It is not desirable that a litigant should be 
able to get a transfer at bis will and pleasure by 
making an application containing unfounded 
allogatioDs against a judicial officer, and then 
representing that after making those allegations 
he could not expect to get justice from him. If 
this principle is accepted every application for 
transfer is bound to succeed. [P 470 C 2J 

Nand Lai —for Pefcibioner. 

Des Raj Sawney —for Respondent. 

Judgment. —'1 have already dismissed 
an application preferred by Mt. Dachbmi 
for the transfer of a criminal case pend¬ 
ing against her in the Court of S. ^kal 
Singh, a Magistrate of the First Glass 


at Amritsar and this is the second appli* 
cation made for the same purpose. The- 
allegation, upon which this application* 
is founded is a very serious one, and* 
there can be no doubt that if the Magis¬ 
trate has been guilty of the grave mis¬ 
conduct attributed to him, he is not only 
unfit to try the case but should no longer 
be retained in the Provincial Civil 
Service. 

I have bestowed my anxious and 
earnest consideration upon the matter 
and questioned the learned counsel for 
the applicant as to the character of the 
evidence which she would produce in the 
event«of my acceding to her request for 
an enquiry to be made into the charge 
brought against the Magistrate. The 
case reveals an unfortunate state of 
affairs, and as I observed in my previous 
judgment it is to be regretted that the 
applicant has instead of sending her 
daughter back to her husband helped her 
in rendering nugatory the decree for the 
restitution of conjugal rights obtained by 
the husband. In the interest of all the 
persons concerned in the affair I consider 
that it 13 not desirable that I should sek 
out the grave allegations made against 
the character of the Magistrate or enter 
upon a discussion of the reasons for the 
conclusion reached by me ; it is sufficient 
for me to say that after giving very 
careful consideration to what has been 
urged on both sides, 1 am of opinion that 
it is improbable that the Magistrate could 
have misbehaved in the manner suggested 
by the applicant. 

It is true that after casting grave 
aspersions upon the obaraoter of the trial 
Magistrate, the applicant apprehends 
that she will not have a fair and impar¬ 
tial trial in bis Court; but I cannot 
subscribe to the doctrine that a litigant 
should be able to get a transfer at his 
will and pleasure by making an appli¬ 
cation containing unfounded allegations 
against a judicial ofiicer, and then repre¬ 
senting that after making those allega¬ 
tions he could not expect to get justice 
from him. If this principle is accepted 
every application for transfer is bound 
to succeed. 

I decline to grant the request for a 
transfer and dismiss the application. 

Application dismissed. 



1926 Shiwala Mahadeo V. Lachhman (Jai Lai, J.) Lahore 171 


A. I. R. 1926 Lahore 471 

•Tax LaIi, J. 

Shiwala Mahadeo Dandishwar Maha- 
raj —Defendanb—Appellant. 

V. 

Lachhman and aiiother —Plaintiff & 
Defendants—Respondents, 

Second Appeal No. 289 of 1926, Deci¬ 
ded on 6bh May 1926, agiinst the decree 
of the Dist. J., Karnal, Dl— 29fch October 
1925. 

5{« Evidence Act, S. 115— Recitals in deed 
Executant Is not necessarily estopped front 
denying. 

The executant of a document is not necessarily 
estopped from denying the facts stated therein 
but the burden of proving the non-existence of 
‘Such facts is on him : 1 hah. 137, Expl. ; 40 All. 
593 (P. C.), Dist. [P 471, 0 2} 

Nand Lal^tox Appellant. 

Shamair Chand —for Respondents. 

Order .—One Dewa executed a deed 
of adoption in favour of Lachhman on 
the 23rd November 1923. On the 28bh 
March 1924 he gifted 38 bighas of land 
an favour of the appellant, Shiwala 
Mahadeo Dandishwar Maharaj. Laohh- 
man, who is a minor, thereupon instituted 
a. suit to set aside the gift. Dewa was 
also impleaded as a defendant. The plea 
of the defendants was that the plaintiff 
had nob been adopted and that the deed 
of adoption was merely a paper transac¬ 
tion. The performance of any ceremonies 
of adoption was denied. The learned 
District Judge has held as follows : 

Sc far as the evidanca in the case is ooacerned 
I think it leaves the question whether the boy 
was really given or taken or not in doubt. Three 
of the attesting witnesses of the deed of adoption 
say that there was no such ceremony, but defen¬ 
dant Deva seems to be estopped from denying 
this by reason of the admission in the deed of 
adoption. 

Reliance is placed on Vir Singh v. 
Harnam Singh (1) and Bisal^Singh v. 
Balwant Singh (2) in support of this last 
oonolusioD. In the former ruling it was 
held that a party must be deemed to 
admit the correctness of recitals made in 
the deed executed by him and therefore 
a presumption of the truth of such 
recitals must he raised against that 
party, and that consequently the burden 
of disproving them must be laid on such 
person. This judgment does nob lay 

(1) [1920) 1 Lah. 137=56 I. c7l91. 

(2) C1918] 40 All. 593=48 L C. 553=45 1. A. 
168 (P. C.). 


down the proposition that the executant 
of the document is necessarily estopped 
from denying the facts stated therein. 

Risal Singh v. Balwant Singh (2) is a 
judgment of their Lordships of the Privy 
Council. The facts • \Yere that a widow 
adopted a son, professing to do so under 
an authority given by her deceased hus¬ 
band. In the litigation which followed, 
a question arose as to tiie factum and 
validity of the adoption. The widow 
and the adopted son both pleaded that 
the latter had been validly adopted by 
the former under the authority of her 
husband. This plea was held to ha 
proved by the Courts. It appears that 
later the widow and the adopted son 
quarrelled with each other, and conse¬ 
quently the lady filed a suit for a decla¬ 
ration that the latter had not been 
validly adopted by her. She alleged that 
she had no authority to adopt from her 
husband and that she did not as a fact 
make the adoption. Their Lordships 
held that under such circumstances the 
widow was estopped from denying that 
she had the authority of her husband to 
adopt or that the adoptee was validly 
adopted by her. The facts of that case 
are clearly distinguishable from the one 
before me. It has not been shown that 
the adoptee has done ?Lnything to his 
prejudice, believing the representation of 
the adopter as to the validity of the 
adoption. On the other hand if the 
assertion of the defendant is correct that 
the plaintiff was not adopted at all then 
the falsity of the allegations made in the 
deed of adoption being known to the 
adoptee it cannot be stated that he has 
in any way been misled by the represen¬ 
tation made by the plaintiff. In the 
reported case the widow represented that 
she had an authority from her husband, 
and relying on this authority those 
interested in the adopted son allowed 
him to be adopted. 

I hold, therefore, that the view of 
the District Judge that defendant was 
estopped from denying the validity of 
the adoption is erroneous. The burden, 
however, is on the defendant to prove 
that no adoption such as is mentioned 
in the deed of adoption really took place. 
The learned District Judge does not 
appear to have approached the caseJrom 
this point of view, but has held that an 
adoption took place merely because one 
Is mentioned in the deed. I think it was 
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necessary for the District Judge to decide 
on the evidence on the record whether 
the ceremonies mentioned in the deed of 
adoption did not take place, and if so 
which ; and whether in the absence of all 
or any of the ceremonies the adoption 

was invalid. 

In this connexion it may be mentioned 
that the plaintiff's case stands or falls 
by the proof or disproof of an adoption 
under the dattaka form. Counsel for 
the appellant has frankly admitted before 

me that he does not rely upon an adop¬ 
tion in the kritrima form. If it be held 
that no adoption in the dattaka form took 
place then this suit must be dismiaser, 

I must, therefore, remand this case 
under 0.41, R. 25. to the learned Dia 
trict Judge to give a finding on the ques¬ 
tion whether or not an adoption under 
the dattaka form took place in this case. 
In deciding this question he will have to 
start with a presumption that the facts 
mentioned in the deed are correct. 
Return within two months. Ten days 

for objection. 

Case remanded* 
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LiAL (LeRossignol, J.) 

an acknowledgment of debt at least 

implies a promise to pay. 

Moreover the plaint does recite the 

antecedent transactions and a copy of 
the earlier account was filed with the 

plaint. 

At the most, all that was required was 
a slight amendment of the plaint, so as 
to ipaplead specifically the antecedent 
transactions. 

I accept the petition, set aside the 
. lower Court’s decree and remand for trial 
on the merits after amendment as indi¬ 
cated above. _ 

Case remanded* 
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Le RossiGNO ii, J. 

Hira Defendant—Petitioner. 

V. 

Varbari ZiaZ—Plaintiff—Respondent. 

Civil Revision Petition No. 382 of 
1925, Decided on Ist February 1926, 
from a decree of the Small Cause Court 
J.. Delhi, D/- 14th March 1925. 

Ctvtl P. O. {amended fry Act 9 o/1922), S. 36,4 
Compensation. 

Compensation under the section can he awarded 
only after objection by the opposite C 23 


Le Rossignol, J. 

Jalla Ram —Plaintiff—Petitioner. 

v. 

Lafekw—Defendant—Respondent. 

Civil Revision Petition No. 658 of 
1925. Decided on 8th April 1926, from 
the decree of the Senior Sub"J., Sheikhu" 
pura. D/- l7bh Julie 1925. 

(а) Limitation Act, S. 19 -^Acknowledgment, If 
can be basis of Js doubtful. 

It is doubtful if a suit can be maintained on a 
mere acknowledgment of debt, but an acknow¬ 
ledgment, of debt at least 
to • 

(б) Civil F. C.. O. 6, J*. n—Plaint slightly 
defective — Atnendmeni should be allowed. 

Where the only thing to be done is a slight 
amendment of plaint, the pro^r course Is to 
allow the amendment and not to cns^iM^ne 

Beni ParsKad Khosla~~iov Petitioner. 

Judgment. —The suit has been dis¬ 
missed on the highly technical ground 
that the suit cannot be maintained on a 
mere acknowledgment of debt. This view 
of the law is of doubtful correctness, for 


Brij Lai —for Petitioner. _ 

Bishen Narain for Sardha Bam for 

Respondent. 

Judgment.— The learned Judge of the 
Court below has awarded costs of Rs. 50 
by way of compensation for a false 
defence, but nig order is iUeg<»l as no 
objection was taken by the other side. 
He should study Act 9 of 1922 care¬ 
fully. 

I accent the petition and modify the 
lower Court’s decree, by striking out the 
award of Rs. 50 compensation and the 
direction that petitioner shall be pro¬ 
secuted. No costs for this hearing. 

Decree modified. 
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Shiv Dayal v. Ram Das (Addison, J.) 


A. I. R 


Shiv Dyal 
- Appellants 
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Addison, J. 

and anothci Defendants 


V. 


Ram Das—Plaintiff—Bespondent. 
Second Appeal No. 304 of 1926, Deci¬ 
ded on 19th May 1926, from the d^ree 
of the Dist. J-. Attook, at Gampbellpur, 
D/- 29th October 1925. 

(ai Easements Act—Act does not apply to Punjab 
— Prtnet^s of English Law apply^ 

Easements Act does not apply ia the Punjab. 
The English Law» which is usually taken te 
JXdy the priocples of equity and good con-^ 

science, should be applied. L » 

(6) Easements Act, S, 18 (b)-Orantor does not 
get quasi easement unless expressly reserved. 

Whenaauasi-servient tenement is conveyed 

F“7«n^ol^aru:ble^“nJ^fraUon‘‘rs."^^^^^^^ 

by a Btant yaluao^ reservation, taken to have 

abMnoe o* over the tenement granted. 

thereby Xtwarda preolnded from 
and to derogates from bis grant t 

doing anything ,o ch D. 81. FoU ; 

1 H. and N. o;2] 

(c) Uaxlms—Justice, equity and good con. 
***men a case has to be decided according to 

48 Col. 338. PoZi. 

M. S. Bhagat and R. C, Som for 

woir Ch and—for Beepondent. 
Judgment.— The plaintiff bought from 
tthe defendants a vacant site next 
hexuses. He commenced to build ® 
on this land but was obstructed by the 

defendants. He, therefore, sued for an 

iniimotion to restrain them from obstrue 
ting him. The Courts below have found 
that the defendants had three apertures 
G D and B in their bouses prior to 
sale to the plaintiff. These apertures 
.would be closed by the construction of 
the plaintiff’s house. The Courts below, 
however, have decreed the plaintiffs suit 
the ground that the India^asements 
Act doll not apply in the 

fai-^n^to embody the principles of equity 
led good conscience, is in favour of the 
plaintiff. Against this decision this 

fieooud appeal has been filed. 

It is undoubted that the general rule 
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in England in such oases is as laid down 
by the Courts below, namely, that when, 
a quasi'servient tenement is conveyed, 
to the grantee, and the quasi'dominant 
tenement is retained by the grantor, 
quasi'easements cannot arise in favour 
of the grantor unless expressly reserved 
in his grant, inasmuch as the grantor by 
agMint for valuable consideration ra, in 
the absence of such express reservation, 
taken to have relinquished all rights 
ov'cr the tenement granted, and to be 
hereby afterwards precluded from doing 
anything which derogates from his grant. 
The principal case on the subjpet. is 
Wh‘eeldon v. Burrotvs (l). It-ie definitely 
decided by it that the grantoc could not- 
be held impliedly to have reserved to 
himself the right to any quasi-ease- 
xoents as regards the quaM"dominant 
tenement retained by him.^ This en-un* 
elation of the law has been repeatedly 
affirmed, and the only case which seems 
to have been decided in the contrary 
a&oBe is Pyer v. Carter (2). This was a 
ease decided by the Court of Exchequer. 
Though this decision has never been 
expressly overruled, the principles laid 
down in it were definitely xeiected by 
the same Court in White v. Bas» (3). 
in the next case, namely, Suffield v. 
Brown (4), the Lord Chancellor empha¬ 
tically dissented from the doctrine 
of Pyer V. Carter (2;. There were 
other eases which did nob follow 
Pyer v. Carter (2). Then followed 
WKeeldon v. Burrows (1) which deci¬ 
sively settled the law in England on this 
subject* In Alien v. PayloT (5^ the 
Master of the Bolls stated : 

I take it also that it is equally settled law, 
that if a man who has a house and land grants 
the land first reserving the house, the purchaser 
of the land can block up the windowa of the 
house* 

This subject is well discusssed in 
Peacocks* Law relating to Easements in 
British India at page 366 et seq. The 
same view is taken in Gale on Easements, 
where it is said, at page 168, that Wheel- 
don v. Burrows (l) has been often followed 
and is now regarded as sett led law. At 

(1) [1879J 12 Oh. D. 31=48 li. J. Ch, S63=4l 

D. T. 3^7=28 W. R. 196. 

(2) [1857} 1 H. and N. 916=26 LJ. Ex. 268=5 

W* R. 371. , ^ 

(3) [1867} '7 H. and N. 722=31 L. J. Ex. 

283=8 Jur. (N. 8.) 312=5 L. T. 843. 

(41 [1862] 4 De. G. J. and S. 185=3 N. R. 

340=9 D. T. 829=33 D. J. Ch. 249=12 

W. R. 356=10 Jur. N. S. 111. 

(5) [1880] 16 Ch. D. 368. 
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tha bottom of that page note (h) gives 
many rulings following WKeeldon v. 
Burroics (l). 

It has often been laid down that when 
la case has to be decided according to 
Ijubcioe, equity and good conscienca what 
'should be followed is the Common Law 
lof England : vide Satischandra v. Bam 
Z)aj/a?(6).' The difficulty here is that 
S 13 (d) of the Indian Easements Act 
followed Pijei- v. Carter (2) though 
Mr. \V. Stokes, who drafted the Act. 
intended to follow the principles of 
English Law. At the time, however, 
the^Actwas drafted Wheeldon v. Bur- 
roivs (1) had not been decided, while Pyer 
V. Carter (2) had. The reason why Pyer 
V Carter (2) was followed was because 
of the judgment of Mr. Justice Field in 
Charu Surnokar v. Dokouri Chunder 
Thakoor (7). Mr. Whitely Stokes ack¬ 
nowledged the assistance given to him 
by that learned Judge in drafting the 
Bill which became the Easements Act. 
Charic Surnokar v. Dokouri Chunder {1) 
was. however, not approved by the 
learned Judges who decided Watzler v. 
Sharpe (8), They said at page 298 as 

opinion an examination of the autho¬ 
rities does not support the decision in Charu 
SurLl^rv. DokoJiChu,.der Thakoor (7), that 
a wav under the circumstances of that case 
might pass by implication on a severance as an 

apparent and continuous easement. 

Similarly the learned Judge who deci¬ 
ded Chuni Lal-Mancharam v. Mani- 
Shankar-Atmaram (9) 

English rule instead of S. 13 (d) of the 
Easements Act which had been passed 
by the time that case was decided. 
Peacock has remarked at page 388 that : 

it may ba seriously questioned whether Charu 
Surnokar v. Dokouri Chunder T}iakoor (7), 
iu future, be followed 'in Bengal and the other 
parts of India in which the Indian Easements 
Act is not in force. 

In my opinion the equitable rule is 
that followed in English Law- In the 
present case the strip of land sold is only 
something like ton feet wide, and if the 
plaintiff is prevented from building it 
will be useless to him. It must be pre¬ 
sumed that the grantors did not impliedly 
reserve to themselves any right as re¬ 
gards the three apertures. On the other 
hand, having parted with t^Q 

^ a«8^32 c. L. J. 94=59 L c. 

143=24 C. W. N, 982 (S. B.). 

(7) [1882] 8 Cal. 956=10 C. L. R. 577. 

<8) [1893] 15 All. 270=(1893) A .W. N. 151. 

(9) [1894] 18 Bom. 616. 
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1 J 

valuable cansideration, in the absence of 
any express reservation, they must be 
held thereby afterwards precluded from 
doing anything which derogates from 
their grant. 

The case was properly decided and I 
dismiss this appeal with costs. 

Appeal dismissed, 
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Martineau and Dalip Singh, JJ.‘ 

Ata-ur Bahman and others —Appellants. 

V. 

Mashkur’uwNisa and others —Bespon- 
dents. 

First Appeal No. 1239 of 1918, Decided 
on 25th February 1926, from the decree 
of the Sub-J., Isb Cl. Delhi, D/- 8th 
March 1918- 

(а) Cioil P. C., O. 22. Rr. 4 aud 9— Application 
under R, 4 may in particular cases be treated as 
one under R. 9. 

An application which purports to be under 
O. 22, R. 4, may in particular cases be treated 
as one in substance under O. 22, R. 9 : A.J. R, 
1922 Lah. 61; A. I, U. 1923 Lah. 546; & A. I. R 
1924 Lah. 424 : Ref. [P. 475, C. 2] 

But where not only there was no assertion 
that there had been a del^y due to reasonable 
icauses, but there could not in fact be any reason 
for the applicant to ask for an excuse of the de¬ 
lay because the applicant thought there had bean 
no delay when the applica^o.*! was made. 

Held : it was not possible to treat the appli¬ 
cation as baing one under O. 22, R. 9. 

[P. 475, C. 2] 

(б) C£t>U P. C., O. 22, P. 4— Joint decree — Ap- 
. peal—Some 0 / the plaintiffs dying and their 

legal representatives not impleaded - Appeal abates 
in toto. 

Where a joint decree is passed, so that any 
one of the plaintifis might execute it for’the bene¬ 
fit of. all, the plaintifisare necessary parties to 
the appeal and it would be wholly infructuous 
to allow the appeal to proceed against some 
only of the plaintiffs as it would lead to in- 
cosisteut decrees and.therefore If legal represen¬ 
tatives of any of the plaintiffs who have died are 
not impleaded the appeal abates in toto. 

[P. 47G, C. 1. 2] 

B. Tek Chand and Ghulam Mohy-ud- 
Din —for Appellants. 

Moti Bagay\ Sardha Bam and Mehr 
Chand Mahajan —for Bespondents. 

Judgment. —These three appeals, 
namely, 1239 of 1918. 844 of 1923 and 
846 of 1923, together with Appeals Nos. • 
845 of 1923 and 847 of 1913 are all more 
or less connected with each other; 

A preliminary objection has been rai¬ 
sed as regards Appeals Nos* 1239 of 1918 
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ard 844 of 1923 and . 84G of 1923 that 
these appeals have abated because one 
Sirai;ud"DiD, who was a party to the 
first two of these appeals, is dead and 
his legal representatives have not been 
brought on to the record within the 
period of limitation, and one Baij Kath 
who was also a respondent in Appeal 
Ivo. 1-39/1918 and in Appeal Ko. 846 of 
lp23, has died and his representatives 
ha.ve similarly not been brought on 
the record. As the point raised in both 
these instances is the same they ^Yi^ 
be disposed of by one decision. 

It seems that Siraj-ud-Din died on the 
31st January 1925 and an application to 
bring his representatives on the record 
was made on the 4th June 1925. The 
application was returned for the purpose 
of giving the date of the death, and on 
the 15th .June 1926 the date of 
death was noted on the application 
as being the Slst January 1925. On 
the 2£rd of July 1925 a Judge of this 
Court admitted the application 
subject to just exceptions. Now, it is 
clear that at that time the appeal had 
abated because more than three months 
bad-clasped from the date of death of 
Siraj-ud-Din. It is also clear from the 
date of the attestation of the affidavit 
that the death was known to the appel¬ 
lants on the 4th of May 1925. 


The learned counsel for the appellants 
has contended that the application should 
be treated as one under O. 22, R. 9 and 
has cited various rulings of this Court in 
support of his contention. These rulings 
are Ai‘ur Sing v. Todar Mai (!)■; Chuni 
Lai V. Eala Khan.i^) \ Tirath Bam y, 
Aldul Bahim (3); Allah Tar v, Thahurdas 
(4) and Badlu v. Naratni (5). The reason 
given now for not putting in the appli¬ 
cation in time is that the appellants were 
misled by the advice of their legal advi¬ 
sers at Delhi and thought that the time 
for making such an application was 
six months. 

As regards Baij Nath the facts are that 
he died on the 5th of August 1£23 and 
an application was made to bring bis 


( 1 ) 

( 2 ) 

(3) 

(4) 

(5) 


[19103 22 r. W. B. 1919=49 I. C. 501. 

A. L B. 1922 Lab. 61. 

A. I. B. 1923 Lab. 646. , « « 

[19081 46 P. VV. B. 1918=44 I* O. 9=24 

P. L. B. 1918. 

A. 1. B. 1924 Lab. 424. 


representatives on the record on the 12th 
of November 1923. That application was 
by Sana'ul-Haq, assignee of the lessees, 
the present appellants. The affidavit 
had been attested on the 5th October 
1923, and the order of the learned Judge 
admitting the application subject to just 
exceptions was passed on tl:e 20th of . 
December 1923, The same reason for the 
delay is given in an affidavit by Abdul 
Gafur, Mukhtar of Obed-ul-Rabman, one 
of the appellants. 

Now as regards the contention that 
the application^ under O. 22, R. 9, the 
rulings of this Court merely held that an 
application which purports to be under 
O. 22, R. 4, may in particular cases be 
treated as one in substance under O. 22. 
R. 9. in all those cases, except in 
Badlu v. Narairi (53, a ruling -by a single 
Judge. It is conceded by coutisel for the 
appellants that there was reasonable 
cause for delay in making the application. 
In these circumstances it was open to 
the Court to hold that such an applica¬ 
tion was in substance under O. 22, R. 9. 

In the case before us not only was 
there no assertion that there had been a 
delay due to reasonrfible causes, but from 
the very nature of the ground now urged 
in the affidavit as a cause for excusing 
the delay there could not bo any reason 
for the applicant to ask ior an excuse of 
the delay because, according to the appli' 
cations, he thought there had been no de¬ 
lay when the applications were made. We 
therefore, consider that it is not possible 
for us to treat these applications as be¬ 
ing applications under O. 22, R. 9, and' 
wo can only consider the oral application 
made before us on the 15th February 
1926 as being the first application under 
O. 22, R. 9, to set aside the abatement 
that has admittedly taken place. 

Now, without deciding the question as 
to how far delay due to a mistake of the 
legal advisers of a party may be just 
cause or not, it is quite clear that, in the 
circumstances of this case, this delay can¬ 
not be excused. The Limitation Act of 1908 
undoubtedly gave a period of six months 
for such an application, but by Act 26 
of 1920, which came into force on 
1st January 1921, the period in the ease 
of the sister Article 176 was reduced to 
90 days, For some time our Court 
held that the period under Article 177 
had also been reduced to 90 days. On the 
3rd July 1922 it was held by Mr. Justice 
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Harrison in a case reported in rectei Defendants Noa. 1 to 4i pay to 

sJiore V. GoyjikZ Das (6) that the period plaintiffs the sum of Rs. 6-.568»'3-6, 

under Article 177 had not been reduced. No specification was made in decree 
This decision was upheld in Letters Pat- a® shares of the plaintiffSi^ The 

ent Appeal reported as Gobind Das v. decree was therefore, in our opinion.^ a 
Buplcishore (7) on the Ist of May 1923. decree and any one -of the plaiQ- 

Before this decision, however, the repeal- tiffs might have executed it bone 

ing and amending Act XI of 1923 had been ^^1* Now, in such a it seenas 

passed and had come into force some time to us clear that Siraj-udl-Din and Baij 
in March 1923. By that amending Act Nath were both necessary partis to the 
the doubt on the question was removed appeal and it would be wholly infruotu* 
and the period under Article 177 was ous to allow the appeal to proceed as it 
reduced to 00 days. The question that would lead to inconsistent decrees if the 
we have to consider is whether any party appeal of the lessees against the other 
whether under the advice of his counsel lessors were to snoceed. We hold, there* 
or not, can plead that the delay in ap" fore, that in this case if legal repr^ta* 
plying under O. 22, R. 9, can be excused tivea of any of the plaintifis who-has 
when that delay extends from March died are not impleaded the appeal abate^ 
1923, when the amending Act came into in toto and must be dismissed with costs, 
force, to February 1926 when, as wa have In Civil Appeal No. @44 of 1923 the 
already held, the first application was suit by the lessees against the three 
made to set aside the abatement. Wa contesting defendants, of w^om Siraj-ud* 
are not aware of any case where such Din was one, was a suit for possession of 
a lengthy period has been allowed to any certain shops. No shares of Siraj-ud-Din 
party on the ground of ignorance of a and others were specified. No separate 
statutory provision of law. There is a relief was asked against any of them, 
clear distinction betwaeen a mistake of A joint relief wag claimed against them 
law and ignorance of law and, without all and that smt dismissed. It has 

deciding whether ignorance of law can been oontendoa by counsel for the appel- 
ever be an excuse for delay or not, it seems lants that ‘the case falls within the 
clear to us, that a delay of nearly three rulings in Raghhir Saran v. Sohan Devi 
years, cannnot, in the oiroumstanoes of {Q) \ Zainah Bibi v. Rohila f9), and 
this case, be excused. We therefore hold Nandoo Singh v. Baljit Singh (10). 
that these appeals abated so far as Siraj- The question, however, was not 
ud'Din and Baij Nath are concerned whether the appeal had abated, but 

and that no sufficient reason has been whether the suit against certain oo- 
shown for setting aside the abatement. vendees whose shares were si>eoified in 
The next question for decision is i*!*® sale deeff had or had not abated, 
whether the appeals have abated in toto The question, therefore, of the effect of 
or not. Now, the rulings on this point » joint decree was not discussed in that 
are, so far as our own Court is concerned, case. No doubt that ruling relies on 
admittedly conflicting to some extent Zatnao Bibi v. Rohila (9) as authority 
and do not seem to lay down any clear for the proposition there laid down, and 
principle of decision. The same diffi- that was a case where the question was of 
oulty seems also to appear in the rulings the,abatement of an appeal, but thespeci- 
of the other High Courts. It is, there- fio point seems not to have been urged 
fore, necessary to examine each case with before their Lordships in Raghhir Saran 
reference to its facts. v. Sojian Devi (8) ; Zainab Bibi v. Rohila 

Now, in appeal No. 1239 of 1918, the (9) and Singh v. Baljit Singh 

plaintiffs, of whom Siraj-ud-Din was one, (lO) which were suits against collaterals 
sued for recovery of Rs. 12,324-3-6 on and, as the rights of collaterals are admit- 
account of rent from various defendants. tedly separate rights, it was held that the 
#n paragraph 4 of the plaint the shares appeal only abated qua the particular col- 
of the plaintiffs were specified, but no laterals whose representatives had not 
specification of shares was made in the been brought on the record. The point is 
amount claimed for rent. The decree di- not free from doubt. The main question 

- (8) A, I. R. 1925 liah 881. 

A. I. R. 1922 Lah. 211. (9) (1917) 23 P. R. 1917=39 I. C. 277. 

A. I. R. 1924 Lah. 65. (10) A. 1. R. 1924 Lab. 93. 
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^really ssema to bo whether in oonaidaring 
ithe question one should look at the 
nature o£ the decree or at the nature of 
ithe right of the 'deceased party. With 
out deciding this question it s^ms to 
'US that in the airoumstanoe of this case 
whether we look at the nature of the de* 
•oroa or at the nature of the right of the 
.deceased partv. it is clear that ihere is 
nothing to show that the right was sepa- 
urate. All the indications on the record 
are to the contrary. ^ In the oiroum- 
^stances we must be guided: therefore, by 
itho form of the decree which we hold was 
■a joint decree,'and therefore it follows that 
we must hold that the appeal has abat- 

“^InOi*°U°Appaal No. 846 of 1923 the suit 
brought by Baij Nath and others for 
la deolaration that a certain lease had ex 
mired and that the plaintiffs were enti 
rtled to retain proprietary posMssion of 
Ksertain shops. and for injunction 

*o the defendants not to take steps to 
obtain possession of those .shops 
or to interfere with the plaintiff s 

ownership and possession. The suit was 

decreed in full and here again it is clear 
khat the decree was a joint “““ 

the injunction against the defendants 

anight be enforced by 
^ilaintiffs. As. therefore, Baij Nath w^ a 
meoessary party to the appeal that appeal 
anust also be hold to abate in toto. 

Those three appeals are. therefore, 

dismissed with costa, dismissed. 


sfcraok oct and the appeal be heard upc.n tho 
remalmng prayers, [P 477, C 2, P 478, O 1] 
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FFOBDE and GAMPBEIiIi, JJ 

S-alwa — Plaintiff—Appellant. 

V. 


Sira ZioZ— Defendant—Kespondent. 

Second Appeal No. i2070 of 1922, De¬ 
cided on 20th May 1926. 
of the Dist. J.. Delhi, D/- 26th May 

1 922e 

Avveal—Prayer for possession not 

stained _ Prayer for possession gtv^ up 

l^fd notZ dtsfitssed lyut prayer for possession 

*^*Where ^thT memo, of a 

prayer and the ap^n ^ declaration, the 

ES^^'thonld not bJ dismissed but the proper 


Nanwirt Mdl —for Appellant. 

Sardha Rim Kapur —for Respondent. 

Order.—Mt. Mukhi, widow of Jhabbra, 
sold a certain house to her daughter's 
son Hira Lai, whereupon Jhabbra’s 
brother’s son Kalwa sued for possession 
and for cancellation of the sale"deed on 
the ground that the sale by the widow 
was for no valid necessity. The trial 
Court framed the following issues : 

1. Whether a suit for possession s 
maintainable? 2. Whether the pro" 
petty in question is ancestral? 3. Whe' 
ther the sale in favour of Hira Lai was 
for valid necessity ? 4. Whether S. 11, 

Civil P. C. bars the suit? 5. Whether the 
plaintiff is estopped f-om questioning 
the alienation on account of Defendant 
No. 1 being the administratis ? 6. To 

what relief is the plaintiff entitled ? 

On the first issue it was held that the 
plaintiff certainly could not obtain pos¬ 
session during the lifetime of Mt, Mukhi, 
and that even if a prayer for a decla¬ 
ration be held to be included in the 
prayer for cancellation of the document, 
or in the general prayer at the end of 
the plaint, the plaintiff had failed to 
make out a case for the grant of a decla¬ 
ration. On the second issue ib Was held 
to be immaterial whether the property 
was ancestral or not. On fchc third, the 
finding was that tbe Sale was for valid 
necessity. On the fourth, that S, 11 did 
liOC bar tbe suit. It was admitted before 
the trial that there was no estoppel on 
the ground mentioned in Issue No. 5. and 
with this we are not concerned and on 
Issue No. 6 it was held that the plaintiff 
was entitled to no relief and his suit 
was dismissed. 

He appealed to the District Judge who 
first of all held that the appeal was liable 

to dismissal because it was not properly 
stamped. It is manifest that the deci¬ 
sion was incorrect. The plaintiff-appel¬ 
lant appealed on a stamp of Rs. 10 and 
his counsel submitted that he had given 
up the claim for possession and appealed 
merely for the purpose of seeking a 
declaration. The learned Dis'rict Judge 
observed that the memcfc’andum of appeal 
expressly asked for possession and that 
not being stamped on such a prayer, it 
must be dismissed. Obviously the pro¬ 
per order to pass was that any prayer in 
the memorandum of appeal relating to 
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possession must be struck out and the 
appeal !)e heard upon the remaining 
prayers. The learned counsel for the 
respondents before us does not attempt 
to uphold this part of the learned District 
Judge’s decision. 

Ths learned District Judge proceeded 
to record findings upon the merits of the 
appeal. He did not either affirm or 
reverse the decision of the trial Court 
that the sale was for necessity, but he 
held that in view of the plaintiff’s con* 
duct in respect of certain proceedings 
before the Court in which Mt. Mukhi 
had taken out Letters of Administration 
for the estate of her deceased husband 
Jhabbra, the plaintiff was not entitled to 
the relief of declaration sought by him. 
We find ourselves unable, however, to 
pass a satisfactory order which will 
terminate this long pending litigation 
without clear findings by the lower 
appellate Court on the third and fourth 
issues. The key to the case appears to 
us to lie in the third issue, and the 
learned vakil for the respondents asserts 
before us that he is prepared to support 
the dismissal of the suit on the ground 
of res judicata although this was found 
against him in the trial Court. 

We accox'dingly return the case to the 
learned District Judge under O. 41, R. 25, 
with a direction that he should decide 
these two points and return his findings 
to this Court with the least possible 
delay. In dealing with Issue No. b he 
should disregard the somewhat vague 
observations by his predecessor in the 
])aragraph of the judgment before us 
commencing: “Now 1 am not myself 
satisfied of the genuine nature of all the 
alleged debts,” and the present District 
Judge will make his own enquiry and 
come to h:s own independent decision 
upon the character of the alleged debts 
and the nature of the rest of the alleged 
consideration. 

Case re7nanded 
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Martineau, J. 

Cha7idan Lai and another — Accused — 
Petitioners. 

V. 

Emperoy —Opposite Party. 

Criminal Revision No. 1379 of 1925^ 
Decided on 23rd April 1926, reported by 
the S. J., Karnal Dn., on 146h August 
1925. 

Penal Code, S. 406 —Immovable property. 

Crimiual breach of trust cauDot be com* 
mitted in respect of immoTable property : 23 
Cal. 372, Foil. [P. 479, C. 1} 

Shamair Chand —for Petitioners, 

Report. Chandgi filed a complaint 
against Chandan Lai and Devi Ditta to 
the effect that he bad made over the 
house of bis deceased brother Hira to 
the accused together with some move- 
able property which was in the house and 
that on complainant’s demanding back 
the same the accused have declined to 
deliver the same and that they have 
misappropriated the moveable property 
inside the boose. The Magistrate, Mix*za 
Jzaz-ud-Din Ahmad Khan, First Class* 
has fi'amed a ohai*ge under S. 406, Indian 
Penal Code, against both the accused* 
and the accused have applied to this 
Court for revision. 

Opinion. —The complainant had made 
a stacement before the Naib Tahsildar 
in connexion with a previous case under 
S. 448 in respect of the same house filed 
by one Amrat Jat against the same 
accused. This is marked Ex. P. B. In 
that statement Chandgi made no men¬ 
tion of Chandan and stated that he had 
given the house to Devi Ditta alone for 
living purposes, that he had taken away 
the utensils in it and left only a charpai 
with Devi Ditta. Again in this case 
Chandgi made a statement before the 
Tahsildar on the 7th of January 1925 
in which he stated that be had given the 
house to both the accused Devi Datta 
and Chandan and he mentioned a large 
number of moveable articles and stated 
that he had sent all those things to the 
house of the two accused and the house 
in dispute was empty and was locked and 
the key was given to Devi Ditta. Again* 
on the 8th of April 1925, he made a third 
statement before Mirza Izaz-ud-Din 
Ahmad Khan in which he stated that 
he had left the articles above mentioned 
in the house in dispute. His previous 
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two sbafcomenbs are not denied by the 
oomplainant and his attention was 
drawn to them in oross’examination. A 
oompariaon of these three statements 
alone is sufficient to show that the case 
is entirely frivolous and false. So far 
as Ghandan is concerned complainant 
made no mention of him in the state" 
ment before the Naib Tahsildar. Jicg~ 
doion Singh y. Queen-Empress {1) 'shows * 
that criminal breach of trust cannot be 
committed in respect of immovable pro- 
perperby. As regards moveable property 
the own statement of the complainant 
shows that the case is not true. This is 
a case in which the Magistrate should 
not have framed a charge against the 
applicants and the ca^e is one quite fat 
for revision. The Public Prosecutor who 
appeared for the Grown also agrees with 
this view and cannot support the char^. 
The case is. therefore, submitted to the 
High Gourt with a recommendation that 
the charge against the two applicants 
may be quashed and the case ordered to 

be consigned to the record room. 

Order. —For the reasons given by the 
learned Sessions Judge I quash the 
charge framed by the Magistrate against 

the accused. 

C harge Quashed. 

iiSOQ] -23 CaI. 37:^ 


rfc A. I. R. 1926 Lahore 479 


Addison. J. 
Jagat Singh and others 


Petitioners 


v. 


Sunder Siiigh —Respondent. 

Griminal Revision No. 349 of 1926i 
Decided on 10th May 1926, from an order 
of the Addl. Dist. Mag., liahore. Dh 7bh 

January 1926. 

m Criminal P. C.. S. 145 —Co«ri sJwuld not 
disturb previous order under same section u7iles-^ 
change of possession Is found In the meantime. 

A MagUtrato in deciding the question of pos¬ 
session under 8. 145 of the Code is concluded by 
a previous order of a criminal Court relating to 
the subject of the dispute, unless 'he finds that 
there has been a change of posMSsion since the 
nrevious order of the criminal Court was passed ; 
l™Car33 and 1. R. 1922 Cal. 364=49 Ca! 

174. Bist. ‘-P* 

u.Satindermn^ Qhulam Muhammad 

—for Petitioners. 

Daulat Bam —for Respondent. 


Judgment. —There has been a dispute 
for a long time between Party I and 
Party II as to the ownership of certain 
land in village Kulloke, District Lahore. 
Party I applied against Party II under 
S. 145, Griminal P. G., at the end of 
1920. Mr. Lincoln, Magistrate, First 
Glass, heard the case and decided that 
Party II wore in possession of the land 
and ha ordered that they should remain 
in possession without being disturbed 
until such time as a competent Court 
directed otherwise. This order was dated 
the 3rd January 1921. 

In spite of this order Party I does nob 
appear ever to have gone to the civil 
Courts, but the two parties continued to 
dispute among themselves. There have 
been several criminal cases and one mom" 
bor of Party I was killed. Accordingly 
in 1921 the police took action under 
S. 145, Criminal P.C., again as regirds the 
same land and sent up the proceedings 
under that section for determination by 
a Magistrate, First Glass. Mr. Ram Lai, 
Magistrate First Class, heard these pro¬ 
ceedings and his finding is that he was 
unable to satisfy himself as to which of 
the two parties was in possession of the 
land in dispute. Under S. 146, Criminal 
P. 0., he, therefore, ordered that the land 
should remain under attachment until a 
competent Court had determined which 
party was entitled to possession thereof. 

Party I applied to the Sessions Judge 
on the revision side requesting him to 
report the matter to the High Court to 
modify that order. The Sessions Judge 
dismissed their application on the 21st 
April 1925. Party II came to the High 
Gourt in revision on the 9bh March 1925, 
but they were directed first to apply 
either to.the Sessions Judge orthe District 
Magistrate. They re-filed their applica¬ 
tion before the Additional District 
Magistrate who, without going into the 
merits, held that he had no power to 
interfere. It was, however, his duty to 
report the matter to the High Court if 
he considered the order to be wrong one. 
Party II had again filed a revision in the 
High Gourt and this they were entitled 
to do after having moved the Additional 
District Magistrate. Their application 
was admitted to a hearing. 

The petitioners’ contention was that as 
the Magistrate could not satisfy himseif 
as to who was in possession, he should 
have made no order in view of the fact 
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that it had already been held by a First 
Class Magistrate in 1921 that they were 
in possession and that their possession 
should not be disturbed until the order 
of a comi)etent Court was obtained. On 
behalf of Party I I was referred to 
Kulado, Kinkar Roy v. Danesh Mir (l), 
where it was held that there was no in' 
flexible rule of law that a Magistrate in 
Ideciding the question of possession under 
|S. 145 of the Code was concluded by 
every previous order of a civil or crimi' 
nal Court relating to the subject of the 
dispute and that the weight to be at" 
tached to any such previous order depends 
upon the facts and circumstances of the 
particular case. In the above ruling, 
however^ the order to the criminal and 
civil Courts had been .'passed some 
twenty years before and, therefore, the 
land had been completely washed away 
and recently re'formed. In Sahabaj 
Mandal v. Bhajahari Nath (2) the order 
of the civil Court had been passed not 
very long before proceedings were taken 
under S. 145, but there was a clear find' 
ing by the Magistrate that notwithstand¬ 
ing the possession given by the civil 
Court to the auction^purchasers, the first 
party continued in actual possession of 
|the property in dispute. In the case 
{before me these rulings cannot be applied 
[as the Magistrate has not been able to 
[hold that there has been a change of pos¬ 
session since the order of the first Magis¬ 
trate dated the 3rd January 1921. That 
being the case, he should have refused to 
pass any order, leaving the previous order 
to stand. 

I, therefore, accept this revision and 
set aside the order of the Magistrate, 
First Class, dated the 15th January 1925 
on the ground that this Magistrate should 
not have taken any action contrary to 
order, dated the 3rd 'January 1921, when 
he was unable to hold that there had 
been a change of possession since then. 
It is competent for the police to take 
action under S. 107 of the Criminal P. 0. 

Order set aside. 
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Harrison, J. 

Natha Singh —Accused—Petitioner, 

V. 

Mt. Harnam Kaur —Complainant— 
Respondent. 

Criminal Revision No. 1966 of 1925, 
Decided on 12th March 1926, reported by 

the S. J., Hissar, D/- 30th November 

1925. 

Criminal P. C., S. 488 — Conditional order for 
maintenance is illegals 

Where the husband ia oxdered to take the 
wife away and maintain hex,, but if he fails to do 
so, and turns her out be wUL be liable to pay 
a fixed sum per month to her foe meuntenanoe,, 
the order is illegal ; 14 P. P. lQl?. (Cr.)* FolL 

CP. 480, C. 2)„ 

Harisk Chandra —for Petitioner.. 

L. C. Mehra —for Respondent- 

Facts.— Musammat Harnam Kaur, 
wife of Natha Singh, accused,, brought a- 
Complaint under S. 488^ Criminal P. C.^. 
for maintenance. The trying Magistrate 
disposed of the case with the following., 
order : 

The husband is willing to take his 
wife and support her. The wife agrees , 
to doing so. At present the husband is ' 
ordered to take the wife away and ; 
maintain her ; but'if he fails to do so, and j 
turns her out, he will be liable to. pay 
Rs, 15 per month to her for mainten¬ 
ance. 

Orounds.—The application for revi¬ 
sion from this order is made by the 
husband on the ground that the order of 
mainteuanee being conditional is ultra* 
vires. In support of this contention 
reliance is placed on behalf of the peti¬ 
tioner on P/iwla Kk an y. Emperor (l) 
Emperor v. Jamiet Singh (2) ; and In re 
Kuppa Mudali (3) : Sohoni’s Criminal 
Procedure Code, page 1022, para. 2;i,. 
The authorities relied upon by the peti> 
tioner are in point and 1 am of opinion- 
tbat tbe order of the trying Magistrate' 
is illegal, and should be quashed. 

Order —For the reasons given by the 
learned Sessions Judge I set aside so' 
much of the order of tbe Magistrate as 
embodies the condition regarding main* 
tenance. 

Order set aside% 


(1) [1915] 213 P. li, R. I91b=m I. O. 998= 
___ 46 P. W. R. Cr. 1914. 

Q) ri906l 33 Cal. 33=10 C. W. N. 267=2 C. L. (2) [1917] 14 P. R. Cx. 1917=39 1.0: 496— 

T 271 Cr» Xj« 3 &28v 

(2) A. I. R. 1922 Gal. 364=49 Cal. 174. (£) 2 Weir 630. 
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Broadway and Fforde, JJ. 

Fateh Shah —Plaintiff—Appellant. 

V. 

Mt. Nutan and otheTS Defendants ■ 
Respondents. 

First Appeal No. 2666 of 1920, Deoi* 
ded on 27th April 1926. from a decree of 
the Senior Sub-J., Montgomery, D/- 30th 
August 1920. 

Custom {Punjab)—GiftSayyads of Eesa 

Cn Montgomery District can make valla gift to 
daughter's son provided It Is In writing and with 

possesston. 

Sayyads of Basti Kosa in tlio Okara Tahsil of 
the Montgomery District are governed by custom 
by which gifts of a portion of the ancestral pro¬ 
perty can be validly made, to a daughter s eon 
provided the gift is made in writing and is fol¬ 
lowed by possession, [P* 

Mahesh Das —for Appellant. 

Muhammad Tufail for Respondents. 

Judgment.—This appeal has arisen 
out of a suit brought by one Fateh Shah 
challenging a gift of ancestral land made 
by his father Bahab Shah in favour of 
Mt. Sahib Bibi, Mt. Saidan Bibi and 
Mt'. Badshah Bibi—Bahab Shah’s 

daughters by his wife Mt. Nuran. A 
declaration was asked for to the effect 
that the said gift would not affect the 
plaintiff’s reversionary rights. When 
th6 suit wfl*s institutsd Badshah Bibi had 
died leaving a son named Madad Ali who 
was made a party under the guardianship 
of the Assistant Olerk of the Court. Mt. 
Sahib Bibi died without issue during the 
pendency of the suit which was dis¬ 
missed, it being held that the parties who 
are Sayyads of Basti Kesa in Okara 
Tahsil of the Montgomery District were 
governed by custom by which gift of a 
portion of the ancestral property could be 
validly made to daughters in the pres¬ 
ence* of a son of the donor. Against 
this order of dismissal Fateh Shah P^®“ 
ferred this appeal in November 1920 and 

while it has been pending in this Court 

Bahab Shah and Mt. Saidan Bibi have 
both died, the latter leaving no issue. 

Fateh Shah himselfihas been brought 
on to the record as the legal represen¬ 
tative of the father Bahab Shah and Mt* 
Nuran as that of Mt. Saidan Bibi and 
Mt. Sahib Bibi. She alone has con¬ 
tested the appeal through Mr. Muham¬ 
mad Tufail. The case was remanded 
under O. 41, R. 25. Civil P. C.. by order 
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of a Division Bench of this Court dated 
the 4th April 1925 and has now come up 
for disposal. Although other matters 
were raised in the ground of appeal the 
point argued before us was whether the 
decision of the -trial Court on the ques¬ 
tion of custom was correct. Mr. Mahesh 
Das for the appellant urged that the 
evidence on the record did not justify 
the finding arrived at, while Mr. Muham¬ 
mad Tufail contended that the finding 
was correct. 

Fateh Shah is now in possession of the 
property which was the subject-matter of 
the gift ‘and as pointed out by Mr. 
Mahesh Das, as Mr. Muhammad Tufail’s 
clients have died without issue, the said 
property must revert to the heirs of the 
donor. A reference to the wajib-ul-arz 
of Basti Kesa prepared at the Settlement 
of 1857 shows that the power to make a 
gift of ancestral property to a daughter’s 
son was recognized provided the gift was 
made in writing and was followed by 
possession. Again the riwaj-im-am of 
this Taheil prepared in 1872 shows that 
gifts of lands to daughters ^ere recog¬ 
nized and these entries are supported by 
two instances. A presumption of correct¬ 
ness attached to the entries in such 
revenue records. 

In order to rebut the presumption the 
pi aintiff produced certain witnesses. P. 
W. No. 1 Chogatta, is a Churera of a 
neighbouring village and says that 
Sayyads “ cannot gift ancestral land to 
daughters.” P. W. No. 2 Natu and P. 
W. No. 3 Bahadur are Bhattis and affor^ 
no assistance *as they do nob ol^im to 
know what the custom among Sayyads is. 
P. W. No. 4 Shamas Din is a Sayyad and 
the uncle of Bahab Shah. He says Say¬ 
yads cannot make gifts of this nature but 
had to admit that Taboo Shah, Bahab, 
Shah’s brother, had made such a gift. 
P. W. No. 5 Waryam, a Kharl, supports 
the plaintiff but gives his evidence in 
general terms. The evidence of P. W. 
No. 6 Imam Shah is similar to that - of 
Waryam. P. W. No. 7. Taboo Shah, while 
admitting that he made a • gift to his 
daughter says that it was revoked later. 
At the same time he admits that the 
custom they follow are entered in the 
Settlement Records and have nob altered 
since 1872. In this he is suported by P. 
W. No. 9 Mehr Shah. P. W. No. 8 Mulak 
Shah a Sayyad who says generally that 
such gifts cannot be made but in cross. 
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examination admitted that hia uncle had 
made a gift to his daughters that had not 
been challenged. P. W. No. 11^ Muham," 
mad Amir, a Lashari Biloch, says that 
Sayyads'follow the general agricultural 
custom which prohibits such gifts. 

On the other band for the defendants 
Sadar All and Hassan Shah both Sayyads 
assert that gifts to daughters are 
recognized by custom and give instances. 
After a consideration of this evidence I 
am of opinion that the i^laintiff’s evi~ 
denca does not rebut presumption of 
correctness that attaches to the entries 
in revenue records which in the pres" 
ent case are further supported by the 
instances referred to by the defendants 
witnesses. I would, therefore, dismiss 
the appeal but in the circumstances allow 
the parties to pay their own costs. 

Appecd dismissed. 
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. Addisok, J. 

Hahim Ali and others “ Defendants— 
Appellants. 

V. 

Kartar Singh and others —Plaintiffs 
Respondents. ^ 

Second Appeal No. 1455 of 1925, De¬ 
cided on 17th December 1925. 

Civil P. C., S. 100 —Questi<m of> laio — Adverse 

possession. , t ui* u 

Whether adverse possession has been establisn- 

ed or not, is a question of law. [P. 482, C. 2] 

Shamair Chand —for Appellants. 

Abdid Aziz-'ior: Respondents. 

Judgment. —One Nabia was an occu¬ 
pancy tenant under the plaintiffs and the 
defendants. He also had a house in the 
village. He died some time between 1886 
and 1892. Before doing so he executed a 
registered sale'deed, dated the 17th Peb- 
ruary 1886 in favour of the defendants’ 
ancestors as regards a portion of the site 
he had in the village. After his death he 
was succeeded by his widow Mt. Begum 
both as regards the occupancy land and 
as regards the house in the village. She 
then sold the rest of the site in the village 
to the defendants by an unregistered sale- 
deed. dated the 28bh May 1892. When 
she died in 189i3 the occupancy land was 
partitioned between the plaintiffs and 
defendants who were the landlords. The 
plaintiffs have now come into Court for 
possession by partition of their share of 
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the site occupied by Nabia and Mt. Begum 
in the village. 

The trial Court held that the two sale- 
deeds in question had been proved ; that 
there was only one entrance into the 
defendants’ house and the site in ques¬ 
tion : that the defendants had been in 
possession of the site under the sale- 
deeds since 1886 and 1892 and had erec¬ 
ted a shed with a thatched roof in which 
food used to be cooked ; that they tied 
their cattle and had their mangers 
there, etc. For these reasons it held that 
adverse possession had been established 
and it also found that the plaintiffs kept 
silent uqtil the defendants erected two 
kothas on the site in dispute. It accord¬ 
ingly dismissed the suit. On appeal the 
Senior Subordinate Judge held that 
adverse possession had not been establish¬ 
ed as the site must be treated as a vacant 
one and no overt act showing adverse 
possession had been proved. He accord¬ 
ingly accepted the appeal and decreed the 
claim. 

The sole question in this second appeal 
is as to whether adverse possession has 
been established. It is admitted that 
this is a question of law. It is clear that 
the plaintiffs made no attempt to get any 
portion of the site in the abadi when the 
occupancy lands were partitioned. It 
has also been established that the plain" 
tiffs could not have been in '.possession of 
this site as it couid only be entered by 
going through the main gate of the defen¬ 
dants’ house. Ib has further bean esta¬ 
blished that a shed for cooking food was 
erceted there by the defendants who also 
kept their cattle and had manors there 
until they created the house now standing 
upon it. Further, the defendants were 
obviously in possession under the sale- 
deed and not as oo-sharers. One of these 
was registered and its existence must 
have been known to the .plaintiffs. 
Particularly in view of the fact that the 
site falls exclusively within the defen¬ 
dants’ main gate, and the fact that the 
defendants purported to buy the land 
from Nabia and his widow it seems to me 
that the only conclusion that can be 
drawn is that their possession over the 
site was adverse to the plaintiffs even 
although the plaintiffs ware originally 
co-sharers in the site in question. 

I therefore accept the appeal and dis¬ 
miss the suit with costs throughout. 

Appeal accepted. 
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Broadway and Fforde, JJ. 

Jaooi A/aZ—Plaintiff—Appellanb. 


Lahore 4S3 


V. 


Dafeadanba 


Arya and others — 

Raspondenbs. 

Seoond Appeal No. 900 of 1922, Decided 
on Isfc April 1926, from the decree of the 
Disb. J.. Hisaav, D/- 3lsb January 1922. 

(a) Bengal Regulation (17 of 1803), S. 8—- 

2^otlce — OmIssCort to S. 7 in notice £s not 

fa^aL 

The oniissioa in the nobioo to mautioa S. 7 is 
not fab.U provided the purport of the s^^tioa is 
given in the notice. CP. 433. U. 

(b) Bengal Re<fulation (17 of 180G), S. ^--Larger 
sum dema^xdcd—Notice £s not bad. 

Demand fpr a larger sum than was actuality 
payable at the time of issuing notice cannot be 
regarded as a fatal defect in the notio^: 91 P. B. 
1913, Poll. Lr.484. C. 1] 

Iffavjal Kishore —for Appellant. 

Shamair Chand —for Respondents. 

Judgment. —On the 29bh July 1889 
Hukam Chand and others, since deceased, 
mortgaged a certain nauhra or stable to 
Bhola Singh for Rs. 1,()00. The mort¬ 
gage was by way of conditional sale for 
a berm of seven years, the condition being 
that if th^ principal, interest and costs of 
repairs were nob paid by the end of the 
said seven years the transaction would be 
considered to bo one of sale. The mort¬ 
gage was with possession, and possession 
was given to the mortgagee. Nothing 

was paid, and on the 29bh 
Reirs of Bhola Singh who had died, 
applied to the District Judge of Hissar 
for the issue to the 'surviving mortgagor, 
Hukam Chand. of a 

under S. 8 of Regulation XVII of 1806. 
Notice was issued on the 4bh June lyiy 
and served on Hukam Chand on the 10th 

of that month. 

Before the expiry of the year of grace 
on the 27bh May 1920 Hukam Chand sold 
the equity of redemption to Jaggi Mai 
who, on the 7.th June 1920, instituted a 

suit for redemption on payment of 

Rs 1 360. It was claimed that the notice 
issued on the 4th of June 1919 was null 

and void and that the mortgage v/as a 
subsisting one. It was also averred in 
the plaint that the sum of Rs. 1,360 had 
been tendered to the mortgagees who had 

refused tg receive it. , - .. j 

The defendants contested the suit and 

pleaded the validity of the notice and in 


the alternative claimed a sum of 
Rs. 3,400 as due on account of principal 
and interest and the costs of repairs. 
They also asked for interest till the date 
of payment. 

The trial Court held that the notice 
was defective : (1) because it omitted to 
state that the redemption was bo he 
effected in the manner provided for by 
S. 7 of Regulation XVII of 1806 ; (2) 
because S. 7 of Regulation XVII of 
1806 was not mentioned in the notice ; and 
(3) because S. 7 had nob been correctly 
copied out in the. notice. 

The plaintiff was, therefore, granted a 
decree on payment of a sum of Rs. 2,180. 

The plaintiff appealed against that 
decree objecting to the amount allowed 
and the defendants filed cross-objections 
attacking the finding as to the invalidity 
of the notice. The learned District Judge 
held that the notice was perfectly valid 
and dismissed the plaintiff's suit with 
costs throughout. 

The plaintiff Jaggi Mai has now come 
up to this Court in second appeal through 
Mr. Nawal Kishore, and Mr. Shamair 
Chand has represented the respondent?. 

The first point for determination is 
whether ^he nobioa was valid. It appears 
that the notice issued was in the form 
prescribe^ as No. 16-5. It is true^ that 
S; 7 of the Regulation was nob specifical¬ 
ly referred to in it and authorities have 
been cited at the Bar in which this 
omission has been considered a fatal 
defect. More recent authorities, however, 
have laid down that the omission to men¬ 
tion this section is not fatal provided the 
purport of the section is given in the 
notice. An examination of the notice 
shows that the purport of S. 7 is contain¬ 
ed therein. 

Again it is urged that S. 2 of Regula* 
tion\ of 1793 should have been specifi¬ 
cally referred to. In my opinion, so long 
as the purport of that section is given in 
the notice, specific reference to it is 
nob imperatively necessary. Regulation 
#of 1798 lays down the procedure to be 
adopted by a borrower or mortgagor to 
preserve his right of redemption under 
deeds of bai bilwafa or conditional sales 
of land. It lays down that when njoney 
is lent on bai bilwafa or on the condition¬ 
al sale of land the borrower,:!! he desires 
to redeem the land by payment of the 
money lent upon it, may, if the lender is 
not in the poasassion of the land, tender 
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or make payment of or deposit in Court 
the principal sum borrowed, and that on 
such deposit the Court shall issue notice 
to the lender as prescribed in S. 2. A 
proviso to that section lays down that 
the borrower may deposit a sum less than 
the sum above referred to alleging that 
the sum so deposited is the total amount 
due to vendor and that on such a deposit 
being made the Court shall receive it 
and issue notice as prescribed in that 
section. In the present case the notice 
issued to Hukum Chand informed him 
that he should pay a certain sum to the 
mortgagees and goes on to say, or the 
balance of the sum remaining undis¬ 
charged.” So that it is clear that Hukam 
Chand was notified that he could pay 
into Court a lesser sum than that men¬ 
tioned in the notice if he thought fit. the 
payment of the lesser sum being, of course, 

at his risk. 

After a careful consideration oi cne 
Regulations in question and the notice 
issued, I am of opinion that there is no 
fatal defect in the said notice and that 
the only error of any importance in the 
notice is that instead of calling upon 
Hukam Chand to pay a sum of Rs. 1.000, 
that is to say, the actual sum lent under 
the conditional sale, he was caUed upon 
to pay a sum of Bs. 3,400 as well as to 
pay interest. The details of this sum of 
Rs. 3,400 were given in the notice. The 
principal amount was shown as Rs. 1,000, 
interest was shown as Bs. 1,650 ; and the 
costs of repairs at Rs, 750. I am in agree¬ 
ment with Mr. Nawal Kishore that in 
this case only the item of Rs. 1,000 
should have been shown as payable. The 
words of the notice between asterisks 
commencing with ” together ” and con¬ 
cluding with “thereon” should have been 
scored through ; and the attention of the 
Court is drawn to the necessity of a strict 
compliance with the rules for filling in 
the prescribed forms. 

The demand for a larger sum than was 
actually payable at that stage cannot, 
however, be regarded as a fatal defect ^ 
ohe notice as was held in Barkat Bai 
V. Ali (1) by Rattigan and Scott-Smith, 
JJ. Mr. Nawal Kishore sought to distin¬ 
guish this case by pointing out that it 
dealt with a mortgage without possession, 
but it seems to me that the principle 
enunciated in that authority applies 

(1) [1913] 91 P. R. 1913=341 P. L. R. 1913= 
211. O. G48=2 23 P. W. R. 1913. 


equally to cases of mortgages with posses' 
sion. The object of the Regulation of 
1806 is to give a warning to the mort* 
gagor so as to enable him by taking action 
under the Regulation to preserve his 
right to redeem. He was specifically 
told in this notice that the principal sum 
payable was Rs. 1,000 and had he deposi* 
ted that sum in Court his right to redeem 
would have been preserved, any dispute 
in regard to other amounts claimed being 
settled at a later stage. In my opinion, 
therefore, the view taken by the learned 
District Judge is correct and this case 
was valid. 

I would, therefore, dismiss this appeal 
with costs. 

Appeal dismissed. 
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Jai Lai/» J . 

Thakar Das —Decree-holder — Appel¬ 
lant. 

v. 

Ghulam Mahom^nad —Judgment-debtor 
—Respondent. 

Miscellaneous Appeal No. 1960 of 1925, 
Decided on 27th January 1926, from an 
order of the Dist. J., Multan, D/- 30th 
April 1925. 

^ Evidence Act, Ss, 102 and lOS^Burden of 
proving a person to be agriculturist ts on him 
Principle of giving benefit of doubt is not appli¬ 
cable. , - , * 

Law does not recognize tbe principle of giving 
the benefit of the doubt to a party on whom the 
burden of proof lies. Barden of proving that a 
person is of an agriculturist tribe is on him, 
especially when entries in Settlement re^rd are 
against him. 

Bar Gopal —for Appellant. 

Iftikar Ali —for Respondent. 

Judgment. —The only question in¬ 
volved is whether the respondent judg¬ 
ment-debtor is a Kharal, an agricultural 
tribe under the Alienation of Land Act, 
or whether he is a Pawli. In the latter 
case his land would be liable to attach¬ 
ment and sale in execution of the decree 
passed against him in favour of the appel¬ 
lant. The learned District Judge has not 
dealt with this case properly. He has 
held that the appellant was entitled to 
the benefit of any doubt that may exist 
with regard to his caste,” and that he 
was a member of an agricultural tribe 
until the contrary was proved. 
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Now this was not the proper way to 
approach this case. The caste of the 
respondent is entered as Pawli in the 
current Settlement .records. The burden 
of proving that he is a Kharal would, 
under ordinary circumstances, lie upon 
the judgment"debtor In this case there 
is a further presumption in favour of the 
appellant by virtue of the entries in ^ the 
Settlement record. The learned District 
Judge should have come to a definite 
finding. In a case like this the law does 
not recognize the principle of giving the 
benefit of the doubt to a party on whom 
the burden of proof lies. I must, there¬ 
fore, set aside the order of the District 
Judge and remand the case to 
re-deoision on the merits. It will be 
open to the learned Judge to record 
further evidence of the parties, if he con 
siders that the evidence on the record is 
not sufficient to enable him to a 

deBnite finding. Costs will ^bide the 
result. Court-fee on the memorandum o£ 
appeal will be refunded. 

Case remanded. 
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Harrison and Fforde, JJ. 

DM —Accused—’Appellant. 


V. 

Bmptror —Respondent. 

Criminal Appeal No. 9^^ o^ 1925. 

Deoided on 29 th January 1926. from an 

order of the S. J.. Ferozepore. D/ 7th 
September 1925. 

in Police aimnls ta against provisions oj 
Critnlnal P. C*' 

To diflbelieve the story of the 
because it is nowhere mentioned in ^ 

amounts to making use of iho / --osecu- 

way as to strengthen the case for 
Tiou and to show that the rival story told by the 

defence is untrue.-^ course forbidden ^by ^the 

provisions of the Orlminal P. C. L 

(b) Penal Code, S. 300, Excep. iSudden pro¬ 
vocation, 

ft n. man comes home and finds Person 

actually misbehaving with 
nn hardly be expected to have cooled in the 

course of 15 or 20 seconds, an^d it is grave and 

sudlL provocation within Exccpt.on to 

S. 300. ^ ^ 

Bam Lal—iov Respondent. 


Harrison, J. —Dini sweeper has been 
found guilty in tliis case under S. 302, 
Indian Penal Code, of murdering Jowala 
Singh, Jat, by striking him on the head 
with a gandhali. The facts as found by 
the Sessions Judge are that this sweeper 
returned unexpectedly to the house, 
where he and his brother lived, and there 
found Jowala Singh with Mt. Har Kuar. 
his brother’s wife. Jowala Singh ran 
away pursued by Dini, but was caught 
after he had run 50 karams. or about 90 
yards, was struck down with a gandhali 
and then killed by blows on the head. 
The Sessions Judge has considered the 
question of provocation and has come to 
the conclusion that there was no such 
grave and sudden provocation as would 
bring the otfence within the purview of 
the first Exception to S. 300, 

The defence put forward was that the 
deceased died in consequence of his fall¬ 
ing against a tree while being pursued by 
Dini, and we agree with the Sessions 
Judge in finding that this is wholly 
untrue, more than one blow having been 
struck on his head. We disagree from 
the Sessions Judge’s finding that the 
weapon used was a gandhali. It is true 
that the evidence for the prosecution is 
to this effect, but it is contradicted by 
the medical evidence. We accept that 
medical evidence which is very clear on 
the subject and find that the death was 
caused by blows with a blunt weapon and 
that the introduction of the gandhali a 
piece of malicious exaggeration. The 
witnesses for the prosecution who are all 
Jat Sikhs, have told a story about a long¬ 
standing intrigue between Jowala Singh 

and this sweeper woman ; and as suggest¬ 
ing further enmity the father of the 
ddoeased, Thulla Singb» P.* W# No. 11# 
has asked us to believe that on one 
occasion his son who was apparently in 
the habit of gambling with Dim was 
struck by him ; on a second he struck 
Dini, and he, Thulla Singh, went as a 
peacemaker and tendered Rs. 40 as 
money, which was accepted by the 

sweeper. , . 

This fable is a good indication ot tne 

bitter and unthinking animosity which is 
entertained by the witnesses for the 
prosecution. There is no evidence re¬ 
garding the previous intimacy of Jowala 
Singh with this woman beyond the very 
vague assertion made by these interested 
witnesses. Their story of what happened 
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on the fatal day is that Jowala Singh 
was driving his cattle home, that with* 
out any excuse or provocation of any sort 
Dini, advanced to meet him, and that 
without putting up ahV sort of fight he 
ran away was overtaken and killed. This 
story has not been believed by the lear* 
ned Sessions Judge. On the other hand 
the story put forward by the defence has 
also been disbelieved, namely, that Dini 
came and found Jowala Singh actually 
having intercourse with his brother^ 
wife. The reason the Sessions Judge 
has given for disbelieving the story is 
that it is nowhere mentioned in the 
zimnis. This reason amounts to making 
use of the zimnis in such a way as to 
strengthen the case for the prosecution 
and to show that the rival story told by 
the defence is untrue, a course forbidden 
(by the provisions of the Criminal P. C. 
A further reason for finding that the Ex* 
ception does not apply is that the chase 
is described as long, and presumably the 
hot blood of Dini should have cooled 
down during the long chase. The 
(distance was 50 karams, or less than 100 
yards, and if a man comes home and finds 
la person actually misbehaving with his 
relation, his blood can hardly be expected 
to have cooled in the course of 15 or 20 
seconds. 

After taking everything into account 
we are of opinion that it is sufficiently 
established that this sweeper Dini was 
filled with sudden rage brought about by 
grave and sudden provocation, that he 
lost his self control and that his act in 
killing Jowala Singh amounted to oulp* 
able homicide not amounting to murder. 

We accept the appeal in so far as 
to, alter the conviction to one under 
S. 304 para 1, and reduce the sentence to 
seven years' rigorous imprisonment. 

Fforde, J. —I agree. 

Sentence reduced, ' 
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Addison, J. 

Jiwan Mai —Plaintiff—Appellant, 

V. 

t Lachhman Dass —Defendant—Respon¬ 
dent. • 

Second Appeal Ko. 1358 of 1925, Deci* 
ded on 10th February 1926, against the 
decree of the Dist. J., Gurdaspur, D/- 
28th March 1925, 


Tort — Defamation — Ldbel—PrxvUe^e—Uncalled 
for and irrelevant remark by witness is -not privi'’ 
leged. 

A remark made by a witness wholly irrelevant 
to the matter of inquiry, uncalled for by any 
question of Court and introduced by the witness 

is not privileged ; 16 P. P. 1879, Dist. 

[P. 4S7, C. 1} 

Nand Lai —rfor Appellant. 

A. C. Chatterjee —for Respondent. 

Judgment. —In 1922 a Gurdaspur 
Munsif was trying a small suit between 
Dachhman Das and Girdhari Dal. On 
the 22nd March 1922, he suggested a 
compromise and to this Dachman Dass 
replied as follows : 

A compromise cannot be effected as Jiwan Mtfl 
(who had got nothing to do with the suit) stands 
in the way. He has looted the whole of Dina- 
nagar and gets false c^ses set up. 

This Jiwan Mai is a Municipal Com¬ 
missioner of Dinanagar, and when he 
came to hear what had been said he 
prosecuted Lachhman* Dass under S. 500* 
I. P. 0., and Lachman Dass was fined 
Rs, 200. Jiwan Mai has now sued 
Lachhman Das for damages amounting to 
Rs. 2.200, and has Obtained a decree 
from the Court of first instance for 
Rs. 200, together with costs amounting 
to Rs. 180, Lachhman Dass appealed in 
the Court of the District Judge, and 
Jiwan Mai lodged cross'objections claiifi* 
ing an additional sum of Rs. 300. The 
District Judge accepted the appeal on a 
plea not clearly taken in the first Court 
and not put in issue. The District 
Judge held that the words complained of 
were uttered by a party during the 
trial of a suit, and that the law in the 
Punjab followed the law in England in 
this respect, and that a civil ^Uit for 
damages did not lie, though, of course, 
there is ample authority that so far as a 
criminal prosecution is concerned, tha 
I. P. C. applies and not the law in 
England. The ruling followed was AH. 
Bhan v. Yaran Khan (l). 

The plaintiff has appealed in this 
Court against the decision of the District 
Judge, while the defendant has filed cross- 
objections claiming his costs which wera 
not allowed by the District Judge. 

The principal point argned before me* 
was that it could not be held that the 
alleged statement was made by Xiachman 
Dass in his capacity as a party to tfie civil 
suit between himself and Girdhari Lai. It 
was claimed that it was a gratuitous. 

(1) [1S79] 16 P. R. 1879. 
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statement and had got nothing to do with 
the suit and that, therefore, it could not 
be considered to be a statement made in 
the course of a suit. It was not recorded 
by the Munsif and it was made to him 
when he suggested that such a petty suit 
might be compromised. It was totally 
irrelevant, and in my opinipn it cannot 
be held that it was made by Laohman 
Dass as a party to the suit in question. 
It has been held in England that a re 
mark made by a witness wholly irrelevant 
to the matter of inquiry, uncalled for by 
any question of counsel and introduced by 
the witness for his own purpose would 
not be privileged ; see page 1078, Ratan 
Lai’s Law of Crimes, 10th Ed.) 

So in the case before me the remark 
made by Lachman Dass was wholly 
irrelevant to the matter of inquiry and 
was uncalled for by the question of the 
Munsif. I therefore, hold that it was 
not made by him as a party to the suit. 
It follows chat Alv Khan v. Yaran 
Khan (1) cannot be held to apply to 
this statement and I accordingly accept 
the appeal; and setting aside the decision 
of the District Judge remand the ap^al 
to him for disposal on the merits. The 
cross-objections are dismissed. Costs in 
this Court will abide the event. Court- 
fee paid in this Court will be refunded. 

Appeal remanded. 
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Campbell, J• 

Saraj Dm—Complainant—Petitioner, 

V. 

Khalil Shah and another —Respondents, 

Criminal Revision Petition No. 17^9 of 

1925. Decided on 30th January 1926, 

from an order of the Addl. S. J., Lahore, 

D/- 29*h September 1925. 

P. O.. S. 620—5. 620 does noi apply 

not relating to 

%lZlng to custody of child cannot be passed. 
s. 520 does not apply to an 

ll9. fo under S. 520 an order restoring a child 
to his parents cannot bo passed. fP- ^87. . J 

Parkash Chandr a for D. N. Mehra 

for . -f-% n L 

BaUhshi Sain Das—lot Respondents. 

Judgment.— This revision petition 

concerns a child Mt. Iqbal Begam or 


Ghulam Fatima. Three persons, Khalil 
Shah, Mt. Mehr Bibi and Mt. Janat Bibi 
were prosecuted under S. 363, Indian 
Penal Code, at the instance of Siraj Din. 
who alleged that the girl was his dau¬ 
ghter and had been kidnapped by * the 
accused persons. The Magistrate who 
tried the case found, firstly, that Mt. 
Ghulam Fatima was the daughter of 
Siraj Din and had been kidnapped some 
3 -1/2 years before the case ; secondly, 
that Khalil Shah and Mb. Mehr Bibi 
were innocent persons who in good faith 
had received the child from the third 
accused Mt. Janat Bibi; and thirdly, 
that Mt. Janat Bibi was not proved to 
have kidnapped the child but that she 
had not been able to account for her 
possession of the child and that she had 
not come by her honestly. 

On these findings, Khalil Shah and Mt, 
Mah^ Bibi were discharged and Mt. J anafe 
Bibi was acquitted, and an order was 
passed that the child should be returned 
to her parents Siraj Din and Mt. Rahim 
Bibi. Khalil Shah and Mt. Mehr Bibi 
appealed to the Sessions Judge against 
tb© order makiog overfche child to Siraj 
Din and Mt. Rahim Bibi, and the learn¬ 
ed Additional Sessions Judge accepted 
the appeal and set aside the order as be¬ 
ing without jurisdiction. Siraj Din has 
come to this Court with a petition for 

revision. 

The first objection to the lower ap 
pellate Court’s order is that it itseK was 
passed without jurisdiction, and this is 
quite clear. The 'learned Additional 
Sessions Judge purported to act under 
S. 520 but that section, on his own show¬ 
ing, did not apply, 'since the order was 
not one relating to property and was not 
passed under Ss. 517, 518 or 519 of the 
Criminal P. 0. I accept the petition and 
set aside the order of the Additional 

Sessions Judge. x t. 

The question remains whether I should 

interfere on revision with the order of 
the Magistrate, but in the circumstances, 
I am nob prepared to do so. The order 
was passed on the 31sb March^ 1925 
was carried into effect immediately. The 
learned Sessions Judge’s order for re¬ 
storation to Khalil Shah has not been 
executed and there is no allegation made 
on behalf of Khalil Shah, f^o is re¬ 
presented before me by counsel that tbe 
girl is being ill-treated or suffering in any 
way from the fact that she is in th© 
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custody of Sii'A] Din and his wife who 
claim to be her parents. Khalil Shah 
must in the circumstances be left to 
assert any right he may claim by an ap* 
plication to a civil Court for guardian* 
ship or by such other proceedings in a 
civil Court as he may be advised to in¬ 
stitute. 

Order set aside. 
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Le Kossignol and Martineau JJ. 

Haniimaji Parshad and another P 
ere 6'holders—Appellants. 


V. 

National Bank of India^ Limitedt Delhi 

—Judgment-Debtor—Respondent. 

Misc. First Appeal No. 1723 of 19-4, 
Decided on 25th January 1926, from an 
order of the Senior Sub-J., Delhi. D/* 7th 


S. 144—S. applies even when 

decree is reversed in Privy Coaaefi. ^ 

S. 144 is very comprehensive and is not inappli¬ 
cable to a case in which a decree has been 
reversed -by the Privy Council. 40 i/ad. 299 
Poll 4oo, V* 

lb) civil P. C., S. lU^Peversal of decree in 
Privy Council — Interest should he allowed on 

■money to be paid back on reversal ., ^ , 

Where there has been a reversal ol a decree m 
the Privy Council, interest should be allowed on 
money which has to be paid ^aok in cons^uence 
ot that reversal. Rodger v. Comptolr (1871) 3 P. C. 
465, Foil. tP. 488. C. Zi 

Manohar Lai and Sardha Ram Kapur 


—for Appellants. , • xt 

Mehr Chand Mauajan and Raj- Narazn 

—for Respondent. 

JudgEnent. — This appeal and the 
Cross-Appeal No. 1820 of 1924 arise out 
of proceedings consequential on a /]udg- 
menb of the Privy Council by which a de¬ 
cree of the Chief Court was reversed and 
that of the Subordinate Judge restored. 

The Subordinate Judge had on the 15th 
December 1915 passed a decree in favour 
of Seth Kanhaya 'Lai. now represented 
bv his sons, against th© National Bank 
of India, Limited, for Rs. 83,032-8-3 
with interest at 6 per cent, per annum 
from the date of suit till realization. 
On the •7th September 1916 the ?a,nk 
paid bo th© decree^ holder Rs. 152,12o*4 9 
which included Rs. 83,032-8-3 principal. 
Rs. 2,453-3-6 on account of costs, and 
Rs. 66,639-9-0 interest up to the 13th 
January 1916. 


After the reversal of the decree by the 
Chief Court on the 15th January 1919, 
Seth Kanhaya Lai paid to the Bank 
Rs. 1,52,125-4-9 which the Bank had 
paid in September 1916, interest there¬ 
on up to the 14th June 1919 and costs. 
The decree of the Privy Council revers¬ 
ing that of the Chief Court was passed 
on the 23rd April 1923. The decree- 
holders then applied for the re-payment 
of the Rs. 1,79,546-10-0 as well as for 
interest thereon and costs incurred in 
the Privy Council. It is the claim for 
interest which is in dispute. The Sub¬ 
ordinate Judge has allowed the decree- 
holder's interest at 8 per cent, on 
Rs. 27.420-12-1, that is, the difference 
between the sums of Rs. l,52,125"4-9 
and Rs. 179,546-10-0. Both parties 
have appealed. 

It is contended for the Bank that 
S. 144, Civil P. G., on which the decree- 
holders rely, does not apply and that 
the latter are only entitled to execute 
their decree and to get interest at 6 per 
cent, per annum on the amount decreed, 
while the decree-holders claim interest 
on the sum of Es. 1,79,546-10. We are 
of opinion that under S. 144 which is 
very comprehensive, the decree-holders 
are entitled to interest on the sum of 
Rs. 1.79,546-10 paid by them to the 
Bank in 1919 under the Chief Court de¬ 
cree which was afterwards reversed, and 
W 0 do not agr©© with th© argumont that 
the section is inapplicable to a case in 
which a doer©© has boen rovorsod by th© 
Privy Council. In Subrayudu v. Seska- 
sani (1) it was held that the section ap¬ 
plied, however, the reversal of a decree 
had been effected ; and the judgment of 
the Privy Council contained in Rodger 
V. Comptoir D*Escompte DeParis (2) 
afiQrmed the principle that where there 
had been a reversal of a decree in the 
Privy Council interest should be allowed 
on money which had to be paid back in 
consequence of that reversal. 

We. therefore, hold that the decree-hol¬ 
ders are entitled to interest on the whole 
sum of Rs. 179,546-10 which they paid 
to the Bank in 1919 and we accept their 
appeal and direct that interest be paid 
to them on that sum. We also accept 

(1) L1916] 30 M. L. J 366=3 L. W. 236=33 I. 

C. 739=(191G) 1 M. W. N. 155. 

(2) [1871] 3 C. P. 465=40 L. J. P. C. 1=24 L. 

T. 111=19 W. B. 449=7 Moo. P. C. 

(N. S.) 314. 
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the Bank’s appeal to the extent of reduc¬ 
ing the rate of interest payable to six 
per cent, per annum. This was the rate 
at which the deoree-holders paid interest 
to the Bank and we do not think they 
are entitled to interest at a higher ^te 
on the amount refunded to them. The 
decree-holders will get their costs in tins 
Court in their - appeal and the parties 
will pay their own costs in the appeal 

on the Bank. 

Appecil accepica* 
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Shadi Lal, C. J.. akd 
Le Rossignol, J. 

anoi/ier—Judg¬ 
ment-debtors—Appellants. 

V. 


Bavi Santp—r>ecr66-holder—Respon- 

lietters Patent Appeal No. 53 of 1925, 
Deeded on 30th March 1926, from the 
order of Martineau. J., in Civil Appeal 
So. 2349 of 1924, D/- 5bh February 

1925. 

Prooinclal Insolvency Act (1920). Ss. 39 
m-EiSroe releases debtor from all pr^Me 
febts^omEosltton binds consenting -creditors 

venf ‘ torn tu debif pVo® abl^, Intha 

Sardha Bam—toi Appellants. 

Shamair Chand —lor Respondent. 

Judgment.— In August 1921 the 

respondent instituted a suit for ^ 

of money against the appellant ^ and 
obtained a decree m January 1924. in 
the meantime the appellant ^ 

the benefits of insolvency and was adjudi 

on insolvsnfc in Fobruftry 1922» 

During the pendency of the 
proceedings the suit against the appellant 
was not stayed and as above noted result 
ted in a decree against the ^ppell^ant^ 
After adjudication in December 192i 
certain of the creditors of the a^eilant 

cation of insolvency was annulled. 


The present appeal arises out of pro¬ 
ceedings initiated by the respondent for 
the execution of his decree, and the sole 
question for decision is whether the res¬ 
pondent is bound by the composition 
and is conseciuently not entitled 
to execute his decree. The learned 
Judge in single Bench has held that the 
annulment of the adjudication has not 
the same effect as a discharge and, there¬ 
fore, the appellant cannot claim exemp¬ 
tion from the execution of the respon¬ 
dent’s decree in the ordinary course of 

,, 2- -i. ♦ 

On behalf of the appellant it is con¬ 
tended that, inasmuch as the respondent 
was a party to the insolvency proceedings 
and did not appeal against the insolvency 
Court’s approval of the composition, he 
is bound by it. In our opinion the 
appeal deserves to fail. S. 39 of the 
Provincial Insolveney Act of 1920 lays 
down the procedure to be followed when 
a proposal for a composition in satis¬ 
faction of his debts is made by a debtor 
and receives the approval of the Court. 
The terms of the composition are to be 
embodied in an order of the Court and 
then a sohedule of all creditors who 
prove their debts under the composition 
is to be drawn up and the mam result 
flowing from the drawing up of the 
schedule is that the composition becomes 
binding on all the creditors entered 
therein to the extent of the debts therein 

Specified. . _ ^ 

The main distinction between an 

order of discharge and an order approvl 
ing a composition is that an order ot| 
discharge releases the insolvent frona all 
debts provable under the Act whether 
those debts have been entered in the 
sohedule contemplated by S. 33 of the 
Act or not. If a debt provable under the 
Aot has not been entered in the schedule 
•ontemplated by 8. 33 the creditor loses 
all his remedies. 

When, however, there has been no 
discharge but on the contrary an annul¬ 
ment of the adjudication, a creditor, who 
does not choose to take advantage oithe 
composition and to prove his debt for 
participation in the funds made avail¬ 
able under the composition, is nob bound 
to do so. He may bake bis chance and 
recover what proportion of his debt he 
can in due course of law. The bindin^ 
force of a proposal of composition lies not 
in the assent to it of the creditors bub m 
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the approval which is stataped. upon it by 
the Court. The binding force of a com¬ 
promise is due to the law which is 
embodied in S. 39 and that law must be 
applied subject to all the restrictions set 
forth in the section. It cannot be held 
to be binding except on creditors who 
cause their debts to be entered in the 
* schedule contemplated by the section. 

Admittedly, here the respondent has 
never attempted to prove his debt in the 
Insolvency Court and was never a party 
to the acceptance of the proposal of coni" 

position. Consequently the composition is 

no' binding upon him in respect of the 
decree of which he is no^v suing out 
execution. 

The appeal is dismissed with costs. 

Appecil dismissed. 


:ic (6) Civil P. C., O. 32, P. 4— O. 32 does not 
directly apply to execution—Omission to appoint 
guardian does not vitiate- execution sale. 

The provisions of O. 32 of tho Civil P. C. re" 
lating to suits by or against minors have nO’ 
direot application to proceedings in execution 
after the rights of the parties have merged in a 
valid decree, and the omission to appoint a- 
guardian ad litem of minor does not vitiate a sale 
in execution . 36 C. L. J. 9, Ref. ^ 

Where the estate wal fully represented in the- 
suit, and all the persons interested in the estate 
were parties also to the execution proceedings 
and the minors were represented by their mother 
who was recognised by all concoroed including 
their uncles to be their guardian, and during the 
protracted proceedings lasting for two years it 
was never suggested that a formal ord^r appoint¬ 
ing her to be the guardian had not been ihade. 

Held ; the mere absence of a formal order does 
not render the sale invalid ; 30 Cal. 1021 (P. C.) 

Ref, CP 493. Cl,. 21 

S)ieo Narain, Teh Chand and Piyare 
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Shadi Lad, C. J., and Coldstream, J. 
Bansi Dhar and others —Appellants. 

V. 

Muhammad Suleman and others Res" 
pendents. 

First Appeal No. 1039 of 1921, De“ 
cided on 3rd June 1926, from tjie decree 
of the Sub. J., 1st 01. Delhi. D/- 18th 
April 1921. 

:{! i{c (a) Civil P. C., O. 34, R. 14—Safe of equity 
in execution of decree for interest on mortgage 
money is voidable but Tvot void It can only be 
avoided by application under S. 47 before sale is 
confirmed—After confirmation, redemption is 
barred—That mortgagee £s purchaser makes no 
difference. 

A sale of the equity of redemption in execution 
of a decree for money due under the mortgage 
(e» g. accumulated interest) it is not void but 
voidable at the instance of the mortgagor or 
any other person interested in the equity of re¬ 
demption : 32 Gal. 296 (P. C.) i 36 Cal. 61 (P. P.)j 

47 Cal. 377 (P. B.) ; 45 Bom. 174 ; 30 Mad. 362 ; 
37 All. 165 ; and 2 Pat. L. J. 587, Rei. on. 2 P. 
B. 1907 Dtst. as obiter. The principle does not 
exclude a mortgage by conditional sale. Not 
only is the sale of the equity of redemption bind¬ 
ing on the parties until it is set aside, but tne 
principle is firmly established that the pr^edure 
to set aside the sale is by way of an application 
under S. 47, of the CivU P. O., and that the ap¬ 
plication must be made before the sale is con- 
firmed by the Court. A suit to set aside ‘he 
sale cannot be maintained. After the confirma 
tion of the sale the mortgagor is not 
redeem the mortgage, aud it is immaterial whe- 
ther the equity of redemption has been purchased 
by the mortgagee HimseR or^by^a^ir|_ 4^2“c°'2] 


Lai —for Appellants. 

Kishen Dayah Sardha Bam, Shamair 
Chand and Ties Baj for G. C. Narang 
for Respondents. 

Shadi Lai, C. J ,—This appeal arisen 
out of a suit for the redemption of c(bry 
tain landed property situate in the Delhi 
Province. On the 14th January 1888,. 
Karim Bakhsh. the grand father of 
Plaintiff No. 1 and Defendants Nos. 7 
and 8 mortgaged with possession the- 
land in dispute to the ancestqr of the 
Defendants Nos. 1 to 6 for Rs. 20,000.. 
The mortgage was one by way of condi¬ 
tional sale, and the deed contained a 
covenant to the effect that the mortgagee- 
should receive the rents and profits of 
the mortgaged property in lieu of inter^fc. 
on Rs. 10,000. On the balance of the- 
loan the mortgagor promised to par 
every year to the mortgagee interest at- 
the rate of 7-1/2 per cent per annum. 
It appears that on the 46h October 1888,. 
the mortgagor took another loan of 
Rs. 1,500 and created on the estate a 
further charge on terms similar to those 
contained in the previous deed. 

The debtor did not, however, pay the 
interest due from him in accordance 
with the stipulation, with the result that 
the creditor brought an action for the 
sum due to him on account of interest 
and obtained a decree in February 1892. 
In execution of this decree he brought 
the equity of redemption to sale, and, 
after obtaining the permission of the 
Court, he purchased it himself. The 
proceedings in connexion with the sale 
lasted for nearly two years, and it was 
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not until July 1894, that the Court made 
an order oonBrming the sale in favour of 
the deoree’holders. 

The mortgagee, who was already in 
possession of the property, became after 
the confirmation of sale, full proprietor 
thereof ; and his title was not challenged 
for 25 years. In June 1919, ttai Bahadur 
Buta Singh secured a sale deed of a 
portion of the estate from one ot the 
grandsons of the original mortgagor, and 
in August he along with that grandson 
commenced the present action for the 
redemption of the property. The claim 
has been decreed by the trial Judge who 
holds that the sale of the equity of re¬ 
demption in favour of the mortgagee 
being in violation of S. 99 of the Transfer 
of Property Act was a nullity and CDUld 
not extinguish the right of redemptio 
The -quondam mortgagees have pre¬ 
ferred the present appeal in which they 
impeach the correctness of the decision 

of the Subordinate Judge. 
question debated before us is whether 
the sale of the equity of redemption was 
a void transaction and could conae 
quently be ignored by the mortgagor. 
Now, S. 99 of the Transfer of Property 
Act enacts that where a mortgagee, in 
execution of a decree for the satisfaction 
of any claim, whether arising under the 
mortgage or not, attaches the 
property, he shall not be entitled to 

bring such property to sale _otherwi3e 

than by instituting a suit 
This section has been repealed by the 
Code of the Civil Procedure 1908. which 
embodies in O. 34. R. 14. a similar pro¬ 
vision with the modification that a. mort 
c^geeisnot precluded from selling the 
mortgaged property under a judgmen 
unconnected with the mortgage debt. 

In the present case the equity ot re¬ 
demption was sold in satisfaction oi a 
claim arising under the mortgage, and 
the question for consideration is whether 
such a sale made in contravention of the 
rule is void or merely voidable. It was 

thought at one time that a 3^'® J 
character is a void transaction, and that 
the purchaser does not thereby 
the right to recover possession of the 
mortgaged property from the 
vide Martand v. Dhondbo (l). 

raman Chetti v. if,; a“s- 

^ this view h ad now b een wholly dis 

[1898] 22 Bom. 624. _ - „ 

(2) [1899] 22 Mad. 372—9 M. L J* 


carded and there is a consensus of judi¬ 
cial opinion to the effect that a sale ofj 
the equity of redemption in execution of 
a decree for money due under the mort¬ 
gage is not void but voidable at the 
instance of the mortgagor or any other 
parson interested in the equity of re-‘ 
demption. 

The locus olassicus on the subject is 
the judgment of the Privy Council in 
Khiarajmal v. Daim (3), which dealt 
with a sale of the equity of redemption 
made in favour of the mortgagees in 
execution of a decree obtained by them 
for the debt due on the mortgage. Their 
Lordships held that the sale did not 
affect the interests of those mortgagors 
who were not parties to the decree and 
to the proceedings taken in execution of 
the decree, and that such mortgagors 
could disregard the sale without taking, 
any proceeling to set it aside. But in , 
respect of the share of the mortgagors, 
who were represented in the suit, the 
Privy Council made the following perti¬ 
nent observations : 

The question, therefpre, Is whether the equity 
of redemption not only purported to be, but was 
in fact, sold under the decrees. Their Lordships 
agree that the sale cannot be treated as void or 
now be avoided on the grounds of any mere ir¬ 
regularities of procedure in obtaining the decrees 
or in the execution of them. 

The judgment in KhiarajmaVs case 
settles the law on the subject, and the 
High Courts have now adopted the view 
that the sale in contravention of the 
rule contained in O. 34, R. 14, is only 
voidable and not void, vide, inter aha 
Ashutosh Sikdar v, Behari Lai Kirtania 
(4), Uttam Ckandfa Daw v. Baj Krishna 
Dalai (5), Bhaichand Kirna Bam y. 
Banchhoddas Manchharam (6), Dharani- 
kota Venkayya v. Badkarazu burayya 
Gam (7), Lai Bahadur Singh v. Abharam 
Singh (8) ; and Skso Narain Ojha v. 

Bam Jatan Ojha (9). 

The Subordinate Judge has, however, 

relied on the judgment of a Single Judge 
nf the Punjab Chief Court in Jaaqau_ 
"7a) [1905J 32 Oal. 298=32 X. A. 23=9 O. W. 

N. 201=1 O. L. J. 584=8 Sar. 784 (P. C.) 

(4) [1908] 35 Cal. 61=11 G. W. N. 1011=6 
C. li. J. 320 (F. B.) 

(5) [1920] 47 Cal. 377=24 C. W. N. 229=55 

I. C. 157=31 G. L. J. 98 (P. B.) _ 

(6) [1921] 45 Bom. 174=58 I. C. 231—22 

Bom. L, R. 670. 

(7) [1907] 30 Mad. 362=17 M. L. J. 325. 

(8) [1915] 37 All. 165=27 I. C. 795^13 A- L. 

(9) [1917]^2 Pat. L. J. 687=41 I* 

Pat. L. W. 729=(1917) P. H. 0. C. 373. 
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Nath V. Budhxva (10), in support of the 
proposition that the sale was a void 
transaction and could not destroy the 
equity of redemption of the mortgagor. 
Now, the learned Judge, who delivered 
that judgment, was dealing with an ap¬ 
plication for revision and could not, 
therefore, interfere with tiie decision of 
the Subordinate Court even if it was 
erroneous in law. Indeed, he himself 
X-)oints out that 

even, however, if the law on the subject had 
been raisapprehendei by the lower appellate 
Court as alleged it could not form a valid ground 
for re.•ision, the matter having been decided by 
the lo.ver appellate Court after due consideration. 

I The observations as to the nature and 
jthe effect of the sale were, therefore, 
Imeie obiter dicta. The learned Judge 
followed the view expressed by the 
Bombay and Madras High Courts in 
Martand Balkrishna Bhat v. Dhondo 
Damodar KuV-arni (l), and Muthuraman 
Che^ti V. Ettappasami (2), bub that view 
is no longer accepted even by those 
Courts who, as pointed out above, have 
laid down the contrary rule. 

There is now complete unanimity of 
judicial opinion in favour of the proposi¬ 
tion that a sale of the mortgaged pro* 
perty in contravention of the rule re* 
ferred to above is only voidable, and that 
lib is binding upon the parties until it is 
Iseb aside. Indeed, the learned counsel 
for the plaintiffs does nob dispute the 
correctness of this proposition, bub he 
argues that a mortgage by way of condi 
tional sale is an exception to this rule 
and that the equity of redemption in 
respect of such mortgage can be 
guished only in the manner prescribed 

ior the foreclosure thereof. *q 
the equity of redemption, whether by 
private treaty or in execution of a decree, 
is. however, essentially different from its 
.automatic extinction by foreclosure. 
There is no warrant in principle to 
justify the distinction which the learned 
•counsel seeks to draw, nor is there any 
lauthority in support of his contention 
•except the Single Bench judgment in 
Jaggan Nath v. Badhwa (10). Indeed, 
there are several judicial instances in 
■which the equity of redemption in the 
case of a mortgage by way of conditional 
sale has been brought to sale in execu* 
tion and the sale has been upheld, vide 
inter alia Dharanihot Vcnkayya v. Budna' 
raza Surauva Guru ( 7), and Uttavi 
(10) (1007] 2 P. R. 1907. 
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Chandra Daw v. Rajkrishna Dalai (5). 
Not only is the sale of the equity 
of redemption binding on the parties 
until it is set aside, but the principle is 
firmly established that the procedure bo 
set aside the sale is by way of an ap* 
I^lication under S. 47 of the Civil P. 0. 
and that the application must be made 
before the sale is confirmed by the Court. 
It is further clear that a suit to set aside 
the sale cannot be maintained. Khairaj 
mal V. Daim (3) and Muhammad Abdul 
Rashid Khan v. Dilsukk Rai (11). After 
the confirmation of the sale the mort¬ 
gagor is nob entitled to redeem the mort* 
gage, and it is immaterial whether the 
equity of redemption has been purchased 
by the mortgagee himself or by a third 
person, Dharanikota Yenkayya v. Budha- 
razu Sicrayya Garu (7) Dal Bahadur 
Singh v. Abharan Singh (8) and Pandit 
Sheo Naraiu Ojah v Ram JatanOjha{9). 

In view of the above exposition of the 
law, which has received the impri¬ 
matur of nob only the High Courts in 
India but also of the Privy Council, it is 
unnecessary to examine the contention 
raised on behalf of the appellants that 
the rule forbidding the sale of the 
equity of redemption, as enacted by 
S. 99 of the Transfer of Property Act, 
could not apply to the Delhi Province, 
which wes Cnot governed by the provi* 
sionsofthe aforesaid Act, and that O. 34, 
R. 14 which replaces that 'section, ex* 
pressly exempts the territories, to which 
the statute has not been extended, from 
the operation cf the rule. The sale, with 
which we are concerned, was duly con* 
firmed by the Court and, as no applica¬ 
tion under S. 244 of the Civil P. C. of 
1882, corresponding to S. 47 of the pre* 
sent Coda, was made to set it aside, it is 
now immune from attack. It is obvious 
that unless the plaintiffs succeed in gett* 
ing rid of the sale, which operates as an 
obstacle to their suit for redemption, 
they are not entitled to recover the 
property. In order to get over the 
obstacle, the learned counsel for the 
plaintiffs contends that one of the plain¬ 
tiffs, namely, Muhammad Suleman, who 
was a minor at the time of the sale, was 
not properly represented in the execution 
proceedings which resulted in the sale ; 
and that consequently he is not bound 
by what took place behind his back. 

^ Ui) tl905] 27 All. 517=2 “a. L. J. 210=(196r) 

A. w. N. sa 
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minor sons, 
Muhammad 
as his legal 
mother Mt. 


Now, it is patent upon the record that 
the decree, in execution of which the 
sale in question was effected, was pro** 
perly obtained against the estate of the 
mortgagor Karim Baksh which estate 
was represented by his four sons who 
were sui juris. It appears that subsB" 
quently one of the sons died, and^ his 

including the plaintiff 
Suleman, were impleaded 
representatives, and their 

___ Allah Julai was described 

as their guardian ad litem. The facts 
so far do not admit of any dispute, but 
it is urged that the Court did not 
pass an order appointing the rnother to 
act as the guardian of her minor sons. 
Now, it is true that no such order can 
be traced, but, considering that more 
than 25 years have expired since the 
date of the sale it was hardly to be 
expected that all the papers relating to 
the execution would be preserved for 
such a long time. It must be remem¬ 
bered that the proceedings in execution 
took nearly two years, and that the 
uncles of the minor who were themselves 
adversely affected by the sale, did not 
take any objection to the validity of the 
execution proceedings ou the ground 
of the alleged defect in the appointment 
of the guardian ad litem. Indeed, the 
law authorises the Court to presume that 
the judicial and official acts have been 
regularly performed, vide illustration (e) 
to S. 114 of the Indian Evidence Act. 

It will be observed that the provisions 
of O. 32 of the Civil P. C. relating to 
suits by or against minors have no direct 

application to proceedings in execution 

aftdr the rights of the parties have 
merged in a valid decree, and it has been 
held by a Division Bench of the Calcutta 
High Court in Fani Bhusan Bhuian v. 
Surendra Nath Das (12) that even the 
omission to appoint a guardian ad litem 
of a minor does not vitiate a sale in 
execution. Indeed, the judgment of the 
Privy Council in KhiarajmaVs case, on 
which Mr Krishan Dayal places his 
reliance, contains the following observa¬ 
tions ; 

The Indian Courts have properly exerci^d a 
wide discretion in allowing the estate of a deoe- 

aid debtor to be represented by one member of 

“^ family, and in refusing to disturb ludicial 

^les ou tbs mere ground that some 
the familY who were minors, were not made 
paHierto^he proceedings, if it appears that 

U^) • y—^4 L:0..2o. 


there was a, debt justly due from the deceased, 
and no prejudice is shown to the absent 
minors. ” 

The present case is much stronger 
than that dealt with by the Privy 
Council. It is beyond question that in 
this case, the estate was fully repre¬ 
sented in the suit, and that all the per¬ 
sons interested in the estate were par* 
ties also to the execution proceedings. 
Moreover, the minors were represented 
by their mother who was recognised by 
all concerned including their uncles to be 
their guardian, and during the protracted 
proceedings it was never suggested that a 
formal order appointing her to be the 
guardian had not been made,. In these 
circumstances, the mere absence of a 
formal order does not render the sale 
invalid ; Walian v. Banke Behari (13). 

The result is that the plaintiffs have 
no right to redeem the land which 
became the property of the contesting 
defendants as long ago as 1894. The 
appeal is accordingly accepted and the 
suit brought by the plaintiffs is dismissed 
with costs. 

Appeal accepted. 

(IS) [1903] 30 Oal. iu*2l=30 I. A. 182= *2 
C. W. N. '<74=8 Sar. 512 (P. C.) 
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Le Kossignol, J. 

Sohan Lal —Accused—Petitioner. 

V. 

Gopal Singh— Complainant— Respon¬ 
dent. 

Criminal Miscellaneous Petition No.237 
of 1925, Decided on 29th January 1926,. 

for transfer of the case. 

Criminal F. C., S. Convenience of accused 

raO\cr than of complaiiuxnt is to be seen. 

The convenience of the accused has to be con¬ 
sidered rather than that of the complainant for 
transferring a case, [P. 493, C. 2] 

Ishar Das —for Petitioner. 

Jagan Nath Bhandari — for Respon¬ 
dent. 

Order. —The petitioner is the ac¬ 
cused in the case and his convenience 
has to be considered rather than that of 
the complainant who, however, belongs), 
to petitioner’s village. 

Montgomery is far away from the 
petitioner’s abode, whilst Pakpattan is 
near. I transfer the case to the Court, 
of Sub-Divisional Officer, Pakpattan. 

Transfer ordered. 
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Broadway and Fforde, JJ. 

Punnu Ram and another — Defend" 
ants—Appellants. 



Ghulam Hussain — Plaintiff — Res" 
pendent. 

Second Appeal Xo. 3 4 of 1922, Decided 
on 3rd February 1926, from the decree 
of the Disfc. J,, ilianwali, D/-23th August 
1921. 


(al Civil P. C., O. 2, P. 2— Defences. 

Rule 2 does not btr pleas in defence. A. I. R. 
1924 Lah. 21=4 Lah. 76, Ref. [P. 494. C. 2] 

(6) Evidence Act, S. 101 —Execution admitted 
cr proved—Deed .containing recital as to receipt of 
consideration — Executant must prove that recital 
to be false. 

The onus of proving consideration in the first 
instance lies on the mortgagee, but when execu¬ 
tion of the document sued upon has been proved 
or admitted, if the document contains a recital 
Admitting receipt of the consideration, the onus 
■would then lie on the opposite party to show 
that that admission was false. 6 Lah. 470= 
A.IR. 1925 Lah. 471 (F. B.) Bel. on.'LP. 495, C. 1] 

^ (c) Civil P. C., O. 41, R. 27—i?uf£nj 7 inter¬ 
preting question as to onus pronounced after trial 
of suit — Case cannot be remanded for further 
evidence. 


Where a ruling interpreting a question as to 
onus of proof was pronounced after a case was 
tried in trial Court. 

Held ; that the pronouncement did not create 
law but merely stated what the law was and is, 
and therefore there was no ground made out for 
a remand to takc/further evidence. [P* 495. O. IJ 

(d) Transfer of Property Act, S. 60 Three 
mortgages — Mortgagee same — paries agreeing 
that all ivill be redeemed together—Mortgagee can 
refuse redemption piecemeal. 

Where three successive mortgages were speci¬ 
fically charged on the same land and there was 
an express stipulation between the parties that 
these raort-ages should be redeemed at one and 
the saqie time. 

Held • that the mortgagee coul4 insist that 
the mortgagor must redeem all the mortgages 
t.getherf % L. L. J. 432 and 31 RW. 

on. LFfciys 


Hargopal —for Appellants. 

N. C. Mehra —for Respondent, 

Broadway, J. —On the 28th June 
1899 one Sardara executed a usufruc" 
tuary mortgage in favour of Sewa Ram 
under which Sewa Ram was to get 
session of the land mortgaged and hold 
the same until the mortgagor redeemed 
the mortgage by payment of a sum of 

Rs. 300. On the 18th October 1899, 

Sardara executed a further simple mort* 
gage in favour of Sewa Ram under which 
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the money and grain advanced wag se^ 
cured by a charge on the property which 
was the subject'matter of the first mort* 
gage. It was specifically agreed that the 
rei^ayment under this second mortgage 
was to be made at the same time as the 
repayment of the sum secured by the 
first mortgage. Later on, on the 20th 
February 1901 a further charge was 
created by Sardara on the same land by 
the execution of another mortgage in 
Sewa Ram’s favour. In this document 
there was a similar stipulation as to 
repayment. Further, in this mortgage 
it was specifically stated that possession 
was to be with the mo.-tgagee. 

In 1920 Sardara having died, his son 
Ghulam Hussain sought to redeem the 
first mortgage, namely, the one dated the 
28th June 1899, and to obtain possession 
of the property mortgaged. The sous of 
Sewa Ram (who is also dead) objected to 
the redemption of the first mortgage 
unless and until the subsequent mort" 
gages were also redeemed. The revenue 
authorities thereupon refused to allow 
redemption and referred the son of Sar¬ 
dara to the civil Courts. He then pro¬ 
ceeded to bring a suit for a declaration 
to the effect that he was entitled to 
redeem the first mortgage without taking 
any account of the subsequent mort¬ 
gages, The result of the suit was that 
the District Judge finally held that 
redemption of the second mortgage was 
barred under the provisions of O. 2, R. 2 
of the Civil Procedure Code and that the 
third mortgage could not be set up in¬ 
asmuch as consideration had not been 
proved. It was also held that the claim 
advanced under the third mortgage was 
barred by limitation. Accordingly the 
plaintiff was granted a declaration to the 
effect that he could redeem the land on 
payment of Rs. 300 only, that is, the 
amount secured by the first mortgage. 
Against this decree the mortgagees-de- 
fendants have come up to this Court in 
second appeal through Mr. Hargopal, 
while Mr. Xihal Chand Mehra has ad¬ 
dressed us on behalf of the plaintiff- 
respondent. 

It has been urged that the claim qua 
the second mortgage was not barred by 
the provisions of O. 2, R. 2. Having 
regard to the most recent decision of this 
Court, viz., Khota Ram v. Nawaz (Dj 
t here can be no doubt that O. 2, R. 2' 

(1) A. I. R. 1924 Lah. 21=4 Lah. 76. 
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-of the Oivil Procedure Code has been 
wrongly applied by the Oourt belgw and 
this has been admitted by Mr. Mehra. 

With regard to the third mortgage our 
attention has been drawn to Ram Chand 
V. Chhimnu Mai (2) in which it was held 
i|that the onift ot proving consideration 
in the first instance lies on the plaintiff 
but that when execution of the document 
sued upon has been proved or admitted, 
if the document contains a recital ad* 
timitting receipt of the consideration, the 
onus would then lie on the opposite party 
to show that that admission was false. 
In the present case therefore all that 
was necessary for the appellants to do 
was to proye the execution of the docu¬ 
ment, for there is a clear admission of 
the receipt of consideration in the same. 
The execution of the document has been 
found established and therefore the onus 
was transferred to the other side to 
prove that the admission was incorrect. 
This onus they have failed to discharge. 
Mr. Nihal Chand Mehra urged that the 
pronouncement of this Oourt reported in 
Bam Chand v. Ghhunnu Mai (2) had not 
been made when this suit was being 
tried and that therefore his client should 
be given a further opportunity of proving 
that the consideration under this docu* 
ment bad not passed. The pronounce¬ 
ment referred to, however, did not create 
law but merely stated what the law was 
and is, and there is thus no ground made 
out for a remand to take f«irfcher evidence 
on this point. It must therefore be held 
that there was consideration for this 

third mortgage. . 

The next point raised was that inas¬ 
much as the subsequent puisne mortgages 
did not give a right to enter into posses 
sion of the property mortgaged, the mort¬ 
gagor was entitled to obtain possession 
on redemption of the first mortgage alone. 
In this connexion our attention was 
drawn to Kesar Ranwar v. Kaski Ram 
(3) and Phnla Singh v. Bur Chand (4), 
a case not to be found in the authorized 
reports. The correctness of the view 
enunciated in the Allahabad authority 
was doubted by a Division Bench of this 
Oourt in Natkwa y. Kanhtya (5). The 
Punjab Weekly Reporter case does not 


Vai A I R \9’26 Lah. 471=6 Lab. 470 (P. B.). 
3 rms] 37 All. 634 = 30 I. O. 177 = 13 
^ ^ A T T 889# 

(A\ rioivi 60 P. R. 1917=»39 I. C. 260. 
i5) C1921] 3 L. L. J. 432=65 I. C. 642. 


afford the respondent any assistance, 
inasmuch as it very specifically deals 
with, and proceeded on, the special facts 
of that case. 

A reference to the two subsequent; 
mortgage deeds shows that while in the 
first one the mortgage is a simple one 
without possession, the second or the 
latest mortgage is a mortgage with pos¬ 
session. So far as this latest mortgage 
is concerned, therefore, it is perfectly 
clear that the mortgagees can insist on 
retaining possession unless and until that 
mortgage is also redeemed. So far as the 
second mortgage is concerned, it will be 
found that the monies due thereunder 
were to be repaid at the same time as 
the monies due under the first mortgage. 
That fact distinguishes the present case 
from Kesar Kamoar v. Kashi Ram (3). I 
therefore consider that the case of 
Nathwa v. KanKiya (5) states the correct 
view of the law and that in the present 
case the mortgagor is not entitled to get 
possession of the land without redeemkig 
all the three mortgages. When a suit 
is brought for redemption the amounts 
due under all the mortgages will have to 
be decided. I would therefore accept 
this appeal with costs and dismiss the 
plaintiff’s suit. 

Fforde, J .—I agree. In the present 
case the three mortgages in question 
have been specifically charged on the 
same land. There has been an express 
stipulation between the parties that these 
mortgages should be redeemed at one and 
the same time. Accordingly this case 
comes within the well established prin¬ 
ciple of law followed in this country, 
expressed in a Division Bench decision of 
this Court in the case of Nai^iwa v. 
Kanhiya (5), referred to by my learned 
brother. 

I may add that the law in this 
country, and the law in Bngland, in this 
regard has been very fully discussed in 
Ranjit Khan v. Ramdhan Singh (6). The 
conclusion arrived at in that case is the 
same as has been expressed ty my learned 
brother in the judgment just delivered. 

Appeal accepted. 


(6) [1909] 81 All. 482=2 I. 0. 859=6 A. L. J. 
654. 
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Broadway and Zafar Aei. JJ. 

Bishei Sin‘fh an! —Coawcfcs— 

Appellants. 

V. 

The Respondent. 

Criinmal Appeal 

Decided on 27th May 1926. £r^ the 
order o£ the S. J., Ferozepore, D/- 9th 

February 1926. . 

Evidence Acl. S. Z'l-Dvlng w 

person present a.uZ prompting deceased to gwe out 
nines of certain iecused-Statement cannot be 

relied on. 

Although a dying declaration, if 

ly ua.s:vfe to attach aay weight to such 
statement. 

Nand Lai —£or Appellants. 

Des Raj Sawhney —£or Kespondent. 
Broadway. J.—Bishna and Ishar. 
sons o£ Dulla. Bhag Singh son o£ G^jjan 
Singh and Punjab Singh son of Nanu 
Singh were committed for trial to the 
Sessions Court, Ferozepore, chared with 
having caused the death of one Bhag of 

mauza Man with ‘‘’V 

Pakhar Singh who was absconding. The 

trial resulted in the acquittal of Ishar 
and Punjab Singh, while Bishna and 
Bhag Singh were found guilty, and under 
S 302'34 Indian Penal Code, sentenced 
to death. ’ They have appealed and the 
case is also before the Court under S.374. 

Criminal Procedure Code. 

According to the pro3e3ufcion the occur¬ 
rence took place just before sunset on the 
6th September 1925, at a spot a short 
distancooutside the village of Man. The 
report was made at 10-15 A. M., the fol 
lowing morning although the distance to 
be traversed was only five miles. Allow¬ 
ing for the fact that Talok Singh who 
. made the report had received injuries 
^ himself there can be no doubt that there 
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was delay in giving information to the 
police and the evidence for the prosecu¬ 
tion has, therefore, to be carefully scru 

f tinised. 

The story for the prosecution is 6^ven 
in great detail in the judgment of the 
learned Sessions Judge and need not be 

here set out at length. 

follows Mt. Kishno had been married 
to Mahtab Singh and on his death seve¬ 
ral years ago she went through a ka_rewa 


marriage with Punjab Singh, Mehtab 
Singh’s brother, with whom she lived for 
a couple of years-and is said to have given 
birth to a son Bh ag S ingh, the victim in 
this case. Aftef^iving with Punjab 
Singh for two or three years she is said 
to have either left, or been turned out 
by him and to have taken up her abode 
with Talok Siugh taking her small child 
with her. With Talok Singh .she had 
been living for ar~mktter of fourteen 
years or more and has had several child¬ 
ren by him. The deceased Bhag Singh 
had instituted a suit against Punjab 
Singh for a share in the ancestral pro¬ 
perty. This suit was pending. 

On the 6th September 1925, according 
to Talok Singh, he and Bhag Singh decea¬ 
sed were fencing a field of theirs outside 
the village. Bhag Singh went to one 
side to ease himself and had gone a dis¬ 
tance of 80 karams or so when'the twe 
appellants with their three companions 
as named already, suddenly appeared on 
the scene, Pakhar Singh and Punjab 
Singh being armed with tikwas, Bhag 
Singh and Bishna with dangs and Ishar 
with a sharp pointed stick, and set on to 
the deceased. Talok Singh ran to his- 
assistance taking with him a salang, or 
hay fork. Bachna also ran to the decea¬ 
sed’s assistance but he was u^rmed^ 
The deceased, Talok Singh and Bachna 
were all beaten and received injuries 
after which their assailants made oh. 
According to the initial report the inci¬ 
dent was witnessed by one Gujar Singh 
who, however, through fear made no 
attempt to render assistance. When 
their assailants had gone Bhag Singh 
was taken home by Gu]ar Singh and 
Talok Singh. The story is borne out by 
the testimony given by Tolak Singh, 
Bachna and Gujar Singh. The first two, 
of these were undoubtedly present as 
they both received injuries. It is also- 
clear that their assailants used sharp 
edged weapons as well as dangs as the 
deceased and both the witnesses received 
incised wounds. Gujar Singh and Talok 
Singh are first cousins. Bachna is not 
related to them but has admitted that 
he had brought a case against Bishna 
and Ishar charging them with having 
fired a gun at him although the case was 
not chalaned. In addition to the abovo 
evidence there is the testimony of Mt. 
Kishno (P. W. 6) who stated that on 
hearing the cries she had gone out and 
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had met the two appellants and their 
three companions returning at a run 
from the direction o£ the pond, that she 
then went on and found her son Bhag 
Singh lying injured and unable to speak. 

Finally there is the dying statement of 
the deceased himself which was recorded 
by P. W. 10 Abdul Majid. Naib Tahsildar, 
at the Rest House at Giddarbaha' on the 
8th September 1925. The statement is 
a brief one and mentions the two appel¬ 
lants and their three companions already 
named as having been the assailants. 

The two appellants are said to have 
beaten the deceased with dangs. 

Kow, although a dying declaration, if 
properly recorded is a valuable piece 
of evidence, in the present case the de¬ 
ceased’s statement is considerably dis¬ 
counted by the fact that admittedly one 
Jai Singh zaildar is said to have been 
present when it was recorded and to 
have prompted the deceased while it was 
being recorded, telling him to name 
Punjab Singh and Ishar Singh. This 
circumstance was not noted on the dying 
statemeut by the Naib Tahsildar at the 
time although he has admitted in his 
evidence at the trial that the incident 
occurred. It is somewhat surprising to 
learn that a Magistrate should have re¬ 
garded =an incident of this nature as of 
such little importance as to have failed 
to make a note of it. This i°< 5 ide“t was 
further proved by D. W. l2Hardit SiUoh 
who in answer to the Court has 
stated that the deceased named Bishna 
and Bhag Singh, appellants, of his own 
accord without any prompting from any¬ 
one. In the circumstances we think it 
would be exceedingly unsafe to attach 
anv weight to this dying statement. JNor 
is the testimony of Mfe. Kishno of any 
real importance. It is not unnatural, 
that she should have stated that she met 
the appellants and their three oom^- 
nions The case therefore rests on the 
evidence of the three eyewitnesses and 
notwithstanding the delay m making a 
report and the relationship between the 
wi^esses. we think that their evidence 
should be accepted so far as the appellants 

are concerned. 

An attempt has been made by the 
defence to prove that it was the prose¬ 
cution party who suddenly set on to 
Bikna appellant who was accompanied 
by. Bhag Singh, appellant. Bishna was 
a^ested on the 15th of September at uho 
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house of one Dr. Malnk Singh (D. W. 8). 
This witness is a private practitioner 
practising at Dabwali. He has stated 
that Bishna came to him on the 8th Sep¬ 
tember 1925 and that he found a large 
number of the contusions and other in¬ 
juries on his parson, including a fracture 
of 7th rib. He prepared a certificite to 
that effect on the evening of the 8th 
September 1925, which he gave to Sohna 
on the following day as Sohna said that 
the Police required it- Now, Dr. Maluk 
Singh passed his M. B*. B. S. at the Medi¬ 
cal College. Lahore, in November 1924. 
As the certificate shows he has printed 
on his letter paper an advertisement to 
the effect that he was prepared to give 
medical certificate ” relating to inju¬ 
ries and for leave purposes. He has also 
had the audacity to sign the certificate 
as ** Assistant Surgeon, Mandi Dabwali, 
knowing full well that he was nob an 
Assistant Surgeon and the certificate 
therefore, on the face of it, was mislead¬ 
ing. There is a dispensary at Dabwali 
and no real explanation has been given 
by the defence as bo why Bishna pro¬ 
ceeded to Dr. Maluk Singh instea-d of go¬ 
ing to the Dabwali dispensary or to Gid¬ 
darbaha which was the proper place for 
the residents of his village to go to. 

It is probable that Bishna received a 
few injuries. Talok Singh has stated that 
when he went to the deesased’s assis¬ 
tance he took with him a slang or hay¬ 
fork which he wielded and which broke 
in the course of the fight. That Bishna 
had his seventh rib broken appears to be 
wholly untrue and we must regard the 
testimony of Dr. Maluk Singh as entire- 
ly false. The learned Sessions Judge has 
criticised the evidence for the defence 
very minutely and has pointed out how 
discrepant it is and how utterly unrelia¬ 
ble. We agree with the learned Sessions 
Judge's criticism and do nob think it 
necessary to discuss the defence evidence 
any further. That the two appellants 
took part in this incident is perfectly 
clear and, in our opinion, the evidence of 
Talok Singh, Bachna and Gurdit Singh 
should be believed. The conviction of 
the appellants is, therefore, upheld. 

There remains the question of sentence. 
The whole of the evidence shows that the 
two appellants were armed only with 
lathis and that two of their three com¬ 
panions had ohavis. The death of Bhag 
Singh was due to an injury on the head 
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inflicted by a sharp odg^d weapon 
asacbavi. The learned Sessions Judge 
has found it necessary to give Punjab 
Singh and Ishar Singh the benefit of the 
doubt created in his mind by the delay 
in the report and the manner m which 
Jai Singh zaildar prompted the deceased 
when he was making his dying statement. 
In these circumstances we consider that 
the appellants should not be awarded the 
death penalty. We. therefore, alter the 
sentence in the case of each bo transpor¬ 
tation for life. , j 

Sentence reduced. 
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Campbell and Addison, JJ. 

Santokh Accused—Appellant. 

V. 


V. Emperor 

son of unsoundnefsg of mind so he sum¬ 
moned and examined the Civil Surgeon, 
Major Shamsher Singh and after doing 
so recorded an order that the medical 
evidence showed the accused (as he was 
tlien) to be sane. It was nevertheless 
incumbent on the learned Sessions Judge 
himself to hold another enquiry on the 
question whether the accused was cap¬ 
able of making his defence when the 
latter came before him on commitment, 
to take the opinion of the assessors on 
that question and to come to a decision 
before proceeding further with the trial. 
It was necessary for the learned Sessions 
Judge bo take these proceedings if hd 
had any reason for supposing that 
accused when brought up for trial was 
of unsound mind. The question whether 
he was of unsound mind at the time of 
the alleged offence was an entirely sepa¬ 
rate one to be enquired into in an 
entirely separate manner. 


Emperor —Opposite Party. 

Criminal Appeal No. 64 of 1926. De- 
cided on 12th March 1926 , from an order 
of the S. J„ JuUundur. D/- 14th De 

cember 1925, 

Criminal P.C., S. 405 —Non-compUart^e with 
S. 465 vttates trial—Question of unsoundness at 

tie time of alleged offence is a separate one. 

It is iDCumbeat on the Sessions Judge himself 
frt >>nld an enquiry on the question whether the 
"aScuid ^sTpable of making his defence when 

came before him on commitment, to 
takJth^ opinion of the assessors on that ques- 
ItoV^nd to come to a decision before proceeding 

further with the trial. ...... 

Tf he has any reason for supposing that the 
accused wLn brought up for trial was of un¬ 
sound mind, the question whether he was of un¬ 
sound mind at the time of the alleged oQenoo is 
an entirely separate one to be enquired into in 
entirely separate manner. 

Neclect to follow the mandatory provisions of 

j ~~ '»•“ “• iriii'cf, 

Jiaghunath Sahai for Appellant. 
Judgment. — This is an appeal by 
Santokh Singh against his conviction for 
an offence under S. 302, Indian Penal 
Code, and the sentence of death passed 
by the learned Sessions Judge is also 

before us for confirmation. . , 

We regret to find that the trial will 
have bo be sell aside because the learned 
Sessions Judge has overlooked the provi¬ 
sions of S. 465 of the Criminal P. O. The 
Committing Magistrate acted correctly 
under S. 464. He had reason to think 
that the appellant might have been 
incapable of making his defence by rea- 


What the learned Sessions Judge 
actually did is described by him in his 
judgment as follows i 

In this Court the accused has refused tc plead 
at all assuming an appearance of imbecility. 
He would only roll his eyes about and gaze at 
the ceiling and refuse to answer any question 
that was put to him. I, therefore, recorded a 
plea of not guilty and also recorded all the 
evidence in the case. 

After this passage comes the disoua- 
sion of the evidence. Then the learned 
Sessions Judge records the following . 

The only point for decision in the cas’i is as 
to whether the provisions of S. 84, Indian Penal 
Code apply to the case. This section says that 

nothing is an oflence which is done by a p3rson 

who at the time of doing it, by reason of un- 
soundnoss a mind, is incapable of knowing the 
nature of the act. The Civil Surgeon who had 
the accused under observation for some time 
has found that though of peculiar temparament 
he knew the nature of tbs deed hj was commit¬ 
ting. Baforo the Committing Magistrate the 
accused made a perfectly intelligent statement 
and I am of opinion that his imbecility in this 
Court was largely assumed. 

We point out incidentally that the 
evidence of the Civil Surgeon, on which 
the learned Sessions Judge appears to 
have relied in coming tc his conclusion 
on the question whether S. 84 of the 
Indian Penal Code applied, was not on 
the Sessions Judge’s record. The refer¬ 
ence is to the deposition of the Civil 
Surgeon in the Committing Court to 
which we have alluded above. This 
deposition was not evidence against the 
appellant at the trial. 


i926 


Maharajah, Faridkote v. Kanshi Ram 

The observationa of the learned Ses¬ 
sions Judge quoted particularly the 
words ** largely assumed ’* indicate that 
the learned Sessions Judge's mind was 
not free from all doubt as to the appel" 
lant's mental state at the time of the 
trial and in these circumstances his 
neglect to follow the mandatory provi¬ 
sions of S. 465 must vitiate that trial. 

"We follow the course taken by the 
learned Judges of the Punjab Chief Court 
in returning to the same learned Ses¬ 
sions Judge a case for re-trial on similar 
-rounds [Pala Singh v. King-Bmperor 
a).J The convictions and sentence are set 
aside and the learned Sessions Judges is 
directed to hold a fresh trial which 
should commence with the proceedings re 
quired by S. 465, Criminal P. C.. to be 
followed by a formal finding as to the 
capacity of the accused for making his 
defence. The accused should remain in 
■detention and under medical observation 
until the fresh trial is held and the 
result shown by evidence in the enquiry 
-under S, 465, Criminal P. G. 

Order accordingly* 

[1905] 54 
1905. 
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H. H* Maharajah Sahib, Faridkote 
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Kanshi Bam and others—Defendants 
Respondents. 

Civil Misc. No. 126 of 1925, Decided 
.on 28th May 1926. in Civil Appeal 

No. 1919 of 1920 from the decree of the 
Senior Sub-J., Ferozepore. D/- 12th June 

1920. 

* (a) CtvU P. C„ O. 41, B. 20 -P^foa parly 
to suU but twt a party to decree is not interested 

in result of appeed.'* fo 

It is not competant to au appellate Court to 

^ Umror by the omission of his name from the 

from.; U I. C. iSO. ^ 
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(&) Civil P. C., O. 41. R. B^—Persofv part?/ to 
suit but not a party to decree —B. 33 does not 
apply. 

O. 41, R. 33, does not apply to a case where a 
person was a party to the suit but was not made 
party to the decree. [P* 600* C. 2] 

Mohammad Shafi, Rafi and M. L. Puri 
—for Appellant. 

Tek Chand, M. S. Bhagat, J. N. Bhau- 
dan and Balwant Rai —for Respondents. 

Judgment. —On the date fixed for tlie 
hearing of this appeal counsel for the 
respondent raised a preliminary objection 
that one AmarNath, son of Joti Mai, who 
had been impleaded in the trial Court 
was nob shown as a respondent and that 
the appeal could not proceed without 
him, as the result could only be a dead 
letter. Council for the appellant applied 
for an adjournment to enable him to 
make an application to deal witli the 
matter and presented a petition on lltli 
February 1925 praying that Amar Nath 
should be brought on the record under 
O. 41, Rule 20. This application was 
heard oq the 17th May 1926 and at the 
very opening of his reply Mr. Tek Chand 
contended that the proper course would 
have been to apply for amendment of the 
decree as a necessary preliminary to any 
action of this Court under O, 41, 
Rule 20 aod that that application for 
amendment should have been made to 

the trial Court. . ,, m ^ 

The necessary facts are these : iwo 

decrees were passed in favour of Kashi 
Ram and Joti Mai, the original defen¬ 
dants in this case, against a certain 
Mr Goats of Ferozepore. In execution 
of *the 3 e decrees the decree-holders at¬ 
tached a house. An objection was lodged 
by Raja Her Indar Singh, the Raja of 
Faridkote, that this house had been sold 
to him, that he was the. owner of it and 
that the judgment-debtor had no right, 
title or interest therein. This objection 
was dismissed and the decree-holders 
therefore, as pointed out by Mr. Tek 
Ohaud, acquired a definite right defeasi¬ 
ble only by a suit. A suit was instituted 
by the Raja and while it was proceeding 
Joti Mai died. An application was made 
to bring his five sons on the record and 
this was done. They included Lala 
Amar Nath, Pleader. The suit was dis¬ 
missed in toto and the decree onutted aH 
reference to this man Lala Amar Nath 
though the names of the few brothers 
were entered. The judgment curiously 
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enough does not contain any reference 
to this man Amar Nath by name and 
counsel for the appellant urges that it is 
through no neglect of his that the name 
was not entered in the appeal, more 
especially as the counsel who actually 
presented the appeal had only coma into 
the case at the stage of arguments in the 
trial Court. It is contended, therefore, 
that this is a fit and proper case for the 
impleading of this man Amar Nath in 

virtue of O. 41, R. 20. an! it f«^her 
contended that even if O. 41. R. 20 be 
not applicable a decree can be passed 
regarding his share or rights in the pro¬ 
perty or in the decree under O. 41. 

■R A lar 26 nuinbor of rulings havo 

Ln quoted® most of which have no 
applicability to the peculiar facts of this 
case Counsel for the appellant contended 
throughout that two courses and two 
courses only were open to him. one was 
to move the trial Court to amend the 
decree and the other to move this Court 
to implead Amar Nath under O. 41, 
B. 20 He did not see fit to take any 
action in the matter of amendment of 
the decree and he contended that, al 
though he had taken no such action and 
there had been no amendment, it was 
still open to this Court to act under 
O. 4.1, R. 20 and this because Am^r 
Nath ’was in the woids of R. 20, in¬ 
terested in ” the result of the appeal. 
He could give us no authority in support 
of this contention but maintained that 
whether Amar Kath were impleaded or 
not the decision of 

favour of the appellant would affect him. 
We are not concerned at this stage with 
the possible result of not impleading 
Amar Nath and what we have to see is 
whether O. 41. R. 20 enables us to 
accede to the prayer of the appellant. 
We are further not concerned at this 
stage with the advisability or propriety 
of our taking action if that action be 
legal. We have to see whether it is 
within our powers to act or not before 
we consider any such further develop¬ 
ment. 

Now, the important words are in¬ 
terested in the result of the appeal ’’ and 
TVfr, Tek Chand has contended very logi¬ 
cally and very clearly that under the 
peculiar facts of this case Amar Nath is 
not directly interested m the result in¬ 
asmuch as. not being a party ‘o the 
decree, it is immaterial to him whether 


that decree is varied or maintained. He 
has further explained that Amar Nath is 
in a peculiarly fortunate position in that 
by the omission of his name he is more 
favourably situated than had the suit 
been dismissed against him. It was dis~ 
missed against his brothers and they 
have acquired a right defeasible only by 
a successful appeal. He has acquired an 
undefeasible right by the omission of his 
name. But it is contended by the other 
side, his name should have been included. 
Quite so, but it was not and it was for 
the aggrieved party, the plaintiff who 
is now the appellant, to move the trial 
Court to put matters right and to add 
the necessary name. As this has not 
been done Mr. Tek Chand contends his 
client cannot be said to be interested in 
the result and therefore, O. 41, R. 20, 
does not apply and a fortori O. 41, 
R. 33, is also inapplicable. He relies on 
Hari Dass Dey v. Kailash Chandra (l). 
aud S. C. T. n. M. Chetty v. Pau (2). As 
against these authorities we find that in 
Amar Singh v. Kaiishi (3), a single 
Judge of this Court held that it was 
competent to implead under O. 41 , 
R. 20, a man who had not been made a. 
party to the decree, though he had 
been a party to the suit. 

For the reasons given in Hari Dass v. 
Kailash (l), we find ourselves unable to 
agree witli this view and we also find 
ourselves unable to agree with the views 
expressed in Hemangini Devi v. Hardas 
Banerji (4). In our opinion to hold that 
an appellate Court can implead a person 
who has acquired an absolute right as 
he has in this case by the lapse of time 
or by the omission of his name from the 
decree, would amount to denying alii 
finality to litigation. It might have been 
urged that had the mistake nob been dis^ 
covered until after this Court had ad¬ 
judicated upon this appeal that mistake 
could then have been put right according 
to the view taken by these High Courts. 
This may be so but this action would be 
under S. 152 and the reasoning ap¬ 
parently on which these decisions were 
based is that it is for the Court, which 
makes the mistake to put it right and 
inasmuch as had we adjudicated on the 
merits of the appeal before the mistake 

(Ij [1918] 44 I. C. 480. 

(2) [1921] 13 Bur. L. T. 163 -63 I. C. 973. 

(3i A. I. R, 1924 Lah. 629. 

(4) [1918] 3 Pat. Ij. J. 409=5 Pat. L. W. 

216=46 I. C. 398=(1918) P. H. C. C. 276. 
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had been diacovered we should have 
omitted the name of Amar Nath and it 
would have been for us to put the matter 
right. 

We would have ourselves been pre- 
X^ared to take action under S. 152 or 151, 
read singly or together, had we had 
power to do so. We ourselves raised the 
point and put it to counsel for the res¬ 
pondents and he has satisfied us that we, 
as an appellate Court have no power 
iinder these sections to implead Amar 
Nath at this stage. He points out that 
S 152 does not go so far as the old sec¬ 
tion and that it only deals with clerical 
or arithmetical mistakes or errors arising 
from any accidental slipor omission, 
the meaning of this word omission is 
explained in Mangat Bai v Alta (5), and 
-.and other rulings. These show that it 
Kioes not cover and include the 'acts of 
this case. It is therefore S. 151. to 

which we must turn to discover the in¬ 
herent powers of the Court to bring the 
decree into consonance with its J^dg 
ment. and we have no manner of doubt 
tbat it is the Court m which the mistake 
has been made, and that Court alone 
- -which can put the matter right. We do 
not understand the reason why the ap 
pellant did not make the necessary ap¬ 
plication to the trial Court ; but he has 
failed to take the necessary action and 
as we are unable to act on our own 
motion, we have no course open to us but 
to refuse to implead Lala Amar Nath 
and dismiss this application with costs. 

Wo do so. - 7 - j 

■ (5) [1919j92'Pr]R. 1919^wTcr^4. 
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Muhammad Ibrahim — Defendant 
Appolla'Dt. 


V. 


Hari Chand and others — Plaintiffs 

and Defendants—Bespondents. 

Miscellaneous First Appeal No. 616 o 
1926 Decided on 25th ^^ebruary 1926. 
from an order of the Senior Sub-J.. Delhi. 
D/- 28th November 1924, 

*”whe«^tC were 

givTu to prXce evidence bat the witneeeea d.d 


Dot appear and the report as to one of .thotn was 
that he was ill in.hcepital the Court is bound to 
grant another adjournment for the attendance 
of the witness who is ill and bound to permit 
oroduction of other available witnesses on that 
dav. [P. 601,0,2) 

Shaniair Chand —for Appellant. 

Sardha Bam —for Respondents. 
Judgment. —An ox parte decree was 
passed against the appellant. On the 
9th June 1024 he applied for it to be ?et 
aside on the ground that he was ill and 
unable to attend Court. He was given 
a date to produce evidence to substan" 
tiate his assertion. On that date the 
witnesses summoned w'cre not served and 
the Court allowed a second date, the 
27bhof November, for the appellants 
evidence and issued summonses named 
by him. None of the witnesses appeared 
but in regard to one it was reported 
tbat he had undergone an operation and 
was lying in hospital. The Court dis¬ 
missed the application observing that 
two or three opportunities had been 
given to the appellant to adduce 
in support of his allegation but he bad 

failed to do so. ^ . u 

In fche circumsbances fehe Court should 

have granted another adjournment for 
the attendance of the witness who was 
ill and should have permitted the plain¬ 
tiff to produce any other witnesses on 
that date that he was able to produce. 
There was no obligation to give another 
adjournment for witnesses whom the 
process-server had not been able to tina 
unless the appellant bad satisfied the 
Court that the witnesses actually existed 
and that he had used his best endea¬ 
vours to assist in the service of process 
bub when the 27th November had been 
given to the appellant for his witnesses 
and one to whom process had issued, was 
found to be temporarily incapacitated 
from attending Court, the Court had no 
option bub to give another date for this 
man's attendance. Having given 
another date, the Court would have 
been bound to issue for it such other 
processes as might be applied for, al¬ 
though non-service of these processes 
would not necessarily mean that yet 
another date should be granted. 

I accept the appeal and return the 
case with the direction that the Court 
shall proceed as I have indicated. Costs 
in this Court will follow the result. 


Appeal accepted. 
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Harrison and Dalip Singh, JJ. 


Maqtul Singh and others —Defendants 
Appellants. 



Sadhu Ram and another —Plaintiff 
and Defendant—Respondents. 

Second Appeal No. 789 of 1922, Deci¬ 
ded on 25th March 1926, from the decree 
of the Dist. J., Ambala, D/— 31st January 
1922. 

(а) Civil P. C., O. 1, R. 8— Question at to 
custom. 

/ 

Where some odIj of the total proprietary body 
appealed from adverse decision of trial Court in 
resp3ct of a custom in the village afiecting the 
whole proprietary body ; 

Held \ that the appeal was not incompetent 
A. 1. B. 1923 All. 211 and 53 I. C. 548, DlsL 

(б) Custom {Punjaii) — Alienation, 

In Adhoya Hinduan, Dt. Ambala, the Bania 
non-proprietors have by custom a right to alie¬ 
nate the sites of their houses and shops. 

[P. 503, C. 1] 

Sheo Narain and Gullu Ram —for Ap¬ 
pellants. 

Tek Chand and Anant Ram Khosla — 
for Respondents. 

Judgment.— The plaintiffs respon¬ 
dents in execution of a decree against one 
Tulsi, a Bania non'proprietor of Mauza 
Adhoya Hinduan, attached a house and 
shop belonging to the judgment-debtor 
situate in the abadi of that village. Two 
lambardars on behalf of the proprietors 
of the village objected to attachment and 
sale of the site of the house and shop. 
The objections were upheld by the exe¬ 
cuting Court and the house and shop 
were released. The plaintiffs thereupon 
brought a suit against Tulsi and the two 
lambardars praying for a declaration that 
the house and shop with their sites were 
liable to sale in execution. On the 
pleading of the defendants the rest of the 
proprietors were made parties. The 
trial Court decreed the plaintiffs’ suit on 
the ground that a custom had been esta¬ 
blished in Adhoya Hinduan by which the 
Bania non-proprietors were full owners 
of the sites of their houses and shops 
and were entitled to alienate the 
same. The proprietors appealed to the 
District Judge and he upheld the deci¬ 
sion of the trial Court on the same 
ground. A certificate for the purposes of 
.second appeal was, however, granted by 
the District Judge and four of the pro¬ 


prietors have appealed. They have not 
impleaded the rest of the proprietors 
either as respondents or as appellants. 
Bakhshi Tek Chand for the respondents 
raises a preliminary objection that the 
other proprietors were necessary parties 
to the appeal and as they have not been 
impleaded the appeal has not been pro¬ 
perly presented. He has cited Ambika^ 
Prosad v. Jhinah Singh (i) following a 
Calcutta decision reported in Balaram v* 
Kanyshamajhi (2). He has also cited 
Wall Mahomed v. Barkhurdar (3) in 
which ruling it was held that even where 
certain persons have been allowed under 
O. 1, R. 8, Civil P. O. to sue 
in a representative capacity the death 
of any plaintiff other than the persons 
appointed as representatives causes the 
suit to abate. On the other hand Mr. 
Sheo Narain had cited Udmi v. Hira (4) 
and contends that as no relief is sought 
against the proprietors it was unnecessary 
to implead them and as any one pro¬ 
prietor could maintain the suit on hie 
own account the appeal is properly pre¬ 
sented. In Ambika Prasad v. Jhinah (l) 
and Balaram v. Kanysham (2) it is no 
doubt laid down that a person who 
wishes to have the benefit of O. 41* 
R. 4 must implead all the parties to a 
suit. The facts of those cases were quite 
different from the present case and 
without deciding whether those rulings 
are or are not correct it is sufficient for 
the purposes of this case to hold that as 
any one proprietor could sue on his own- 
behalf and maintain the present action 
the other proprietors were net necessary 
parties to this appeal though they may 
have been necessary parties to the suit 
in the t.-ial Court. The preliminary 
objection has, therefore, no force and is 
over.’-uled. 

On the merits the sole question for 
decision is whether in the circumstances 
of the present case and on evidence led 
the custom claimed on behalf of the 
Bania non proprietors has been estab¬ 
lished. According to the judgment of the 
trial Court and the lower appellate Court 
there were some 80 alienations of houses 
and shops and sites by non-proprietors in 
this village and the adjoining village of 
Adhoya Mussalmanan. These twoVillages 

<1) A. I. R, 1923 All. 211. 

(2) [1919] 53 1. 0, 548. 

(3) A. I. R. 1925 Lab. 124. 

(4) [:i920] 1 Lab. 582=60 L C. 111=2 L. L 
J. 762. 
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were originally one at any rate up 
to 1876 and it seems that they have 
been later on separated for the purposes 
of revenue assessment but we are of 
opinion that the lower appellate Court 
was correct in holding that for the pur* 
poses of deciding *the question of the 
custom prevailing the instances* in^ the 
one village were valuable as affording a 
guide to the custom in the other village. 

It appears that oven in Mauza Adhoya 
Hinduan alone there were some 28 aliena¬ 
tions 11 of which were made within 12 
years of present suit and have not yet 
been challenged. Deducting these 11 
there would be 17 unchallenged and 
nnchallengable alienations by the non¬ 
proprietors. There are no judicial deci¬ 
sion in the case of Mauza Adhoya 
Hinduan butthere 'seems to bo a decision 
of the Commissioner that the non-pro¬ 
prietors of Mauza Adhoya Mussalmanan 
have a right to alienate the sites of the 
houses. An analysis of the alienations 
shows that at least four in Mauza Adhoya 
Hinduan and about 10 in the two villages 
combined were of sites. It is difficult to 
see why the proprietors allowed aliena¬ 
tions of such sales to go unchallenged if as 
a matter of fact they had a right to 
contest these sales- The other aliena¬ 
tions are mostly alienations of Banias to 
Banias and according to the finding of 
both the Courts the Bania non-proprie¬ 
tors of the village appear to have lodged 
in this village from time immemorial, 
have built pakka houses and shops and 
have transferred sites without objections 
by the proprietary body. Further it 
seems that they are not in the position 
of ordinary traders in a village who exist 
for the purpose of supplying the needs ot 
the village. It seems that the Bania 
non-proprietors of Adhoya Hinduan have 
an independant existence in the sense 
that Adhoya is a trading centre for the 
whole ilaka. On the whole therefore, 
after considering all the evidence we are 
of opinion that the custom has been esta¬ 
blished that the Bania non-proprietors 
have a right to alienate the sites of their 
houses and shops and we accordingly dis 
miss the appeal with costs. 

Appeal disTniesed. 
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Shadi Lal. C. J., andLeRossig- 

NOL, J. 


Shiv Ravi and others 
pellants. 



Plaintiffs—Ap- 


Prahlad Rai and others —Defendants 
Respondents. 

Letters Patent Appeal No. 49 of 1925, 
Decided on 7th April 1926. from the 
order of Martineau, J., in Civil Appeal 
No. 2175 of 1924, D/- 27bh January 
1925. 

(a) Civil P. C., S. le^Property In <uo provitu:es 
—Probate proceedings pending In one-—Adminis¬ 
tration suit in the other province Is maintain- 
able. 

Suit for the administration of the estate of the 
deceased is cognizable by the Court in the jurisdic 
tion of which a portion of the immovable pro¬ 
perty is situate and where such a suit is direct^ 
mainly against the probate proceedings taken m 
another province, that fact does not oust the 
jurisdiction of the Court which is establuhed by 
reason of the relief relating to the administration 
of the estate including immovable property 
being situate in the jurisdiction of that Court. 

[P 504,0.13 

(5) Civil P. C,. Ss. 16 and llSeetUms relate 
to moveable property also. 

Sections 16 and 17 are not confine*! to suits 
involving only Immovable property but they 
apply equally to suits for immovable Property 
as well as moveable property provided that the 
Immevable property is situate wholly or in 
part within the local -jurisdiction of the Gourt. 
4 Bom. 482, Foil. - CP. 5C4, C. 1 

Moti Sagar and Fakir Chand—for 
Appellants. 

Badri Dass and Chandar Gupta for 
Respondents. 

Judgment. —In February 1920, one 
Indar Singh who owned property in the 
Ludhiana District as well as in Burma 
died leaving him surviving a brother 
Shiv Ram and widow Mt. Ishari. It 
appears that the deceased had made a 
will before his death disposing of his 
property, and that the defendant Prablad 
Rai made an application in Burma for 
obtaining a probate of the will. During 
the pendency of the probate proceedings 
Shiv Ram and his descendants brought 
the present action in which they claimed 
various reliefs. They asked for the ad 
ministration of the estate left by Indar 
Singh, for a declaration that the probate 
proceedings should not affect them and 
for an injunction restraining the defen 
dant Prahad Rai frem interfering with 
the property of the deceased. 
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Now, there can be no doubt that the 
estate of Indar Singh includes immov¬ 
able as well as moveable property, and 
that part of the immovable property is 
situate within the local limits of the 
jurisdiction of the Ludhiana Court. We 
consider that the suit for the administra¬ 
tion of the estate of the deceased is 
cognizable by the Ludhiana Court, as a 
portion of the immovable is situate 
within the jurisdiction of that Court. 
The suit involves the determination of a 
right to, or interest in, immovable pro¬ 
perty and comes within the purview of 

S. 16, clause (d) read with S. 17 of the 
Civil Procedure Code. These sections 
are not confined to suits involving only 
immovable property, but they apply 
equally to suits for immovable property 
as well as moveable property provided 
that the immoveable property is situate 
wholly or in part within the local jurisdic¬ 
tion of the Court : vide; Jairam Narayan 

T. Atm aram^Narayan (1) which deals with 
Cl. 12 of the Letters Patent of the 
Bombay High Court the language of 
which is indistinguishable from that 
used in the Code. It is true that the 
suit is directed mainly against the pro¬ 
bate proceedings taken in Burma but 
that fact does not oust the jurisdiction of 
the Ludhiana Court which, as stated 
above, is established by reason of the 
relief relating to the administration of 
the estate including immovable property 
situate in the Ludhiana District. 

We accordingly hold that the Senior 
Subordinate Judge of Ludhiana had 
jurisdiction to entertain the suit, and 
accepting the appeal we remit the case 
to the trial court for determination in 
accordance with law. The parties are 
directed to bear their own costs. 

_ Appeal accept/! 1. 

(1) [leBOj 4 Bom, 4B2. 
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Shadi Lad. C. J.. and Le Rossignol, J. 

Shiromani Gurdawara Parbandhak 
Committee^ Naitkana Sahib —Appellant. 

v. 

Banta and others —Respondents. 
Letters Patent Appeal No. 103 of 1925, 
Decided on 18th March 1926, from the 
judgment of Harrison, J., D/- 23rd 
January 1925, in Civil Appeal No. 1316 
of 1924. 


Civtl P. O. 39, R, 1— Suit for declara- 
tlon only—Another suit necessary to seek relief. 
Injury to which Is sought to he prevented by in¬ 
junction—Temporary tnjunctioii cannot be 
granted. 

Although a hard and fast rnlo cannot be laid 
down that ad interim injunction can never be 
granted in a suit fo? declaration, it should not 
be granted when in that suit there is no prayer 
for consequential relief or for a perpetual injunc¬ 
tion, and where the plaintiff if successful in hU 
suit for de'Aaratlon must bring another action 
for enforcing the right which he seeks to keep 
undisturbed by such injunction. [P. 501, C, 2j 

M* L, Puri —for Appellant. 

Badri Das —for Respondents. 

Shadi Lai, C. J. —The plaintiff 
brought a suit for a declaration that he 
was entitled to a one-fourth sharo in a 
joint holding, and during the pendency 
of the suit he made an application for a 
temporary injunction to restrain the 
defendant Shiromani Gurdawara Parbhan 
dhak Committee from realising the rent 
of the land from the tenants. The trial 
judge declined to grant an ad interim 
injunction hut directed the Committee 
to furnish security. Upon appeal, a 
single Bench of this Court has granted 
the injunction, and the question debated 
before us is whether it is competent to 
the plaintiff to ask for a temporary in¬ 
junction in a a suit of this character. 

Now, an examination of the plaint 
makes it absolutely clear that the suit 
is solely for a declaration ; there is no 
prayer for consequential relief or for a 
perpetual injunction. It is further clear, 
that the plaintiff, if successful in his 
suit for declaration cannot, in execu¬ 
tion of that decree, recover rent from 
the defendants or the tenants and it 
will be necessary for him to bring 
another action for the recovery of tho 
rent. There can be no doubt that in 
granting a temporary injunction the 
Court acts in aid of the legal right, and, 
as pointed above, in the event of the 
success of the suit for declaration, the 
temporary injunction would be dis¬ 
charged and would be of no use to tho 
plaintiff. Indeed, the temporary injunc¬ 
tion helps only the tenants, because 
neither the plaintiff nor tho defendant 
Committee can realize rents from them. 

While we aie not prepared to lay 
down a hard and fast rule that ad 
interim injunction can never be granted 
in a suit for declaration, we are of opi¬ 
nion that in the circumstances of the 
present case it is not competent to the 
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plainfciff to ask for a temporary injuno- 
tion ponding the decision of the suit. We 
accordingly accept the appeal and dis* 
charge the order granting a temporary 
injunction. It appears that the defend¬ 
ant Committee did nob prefer an appeal 
against the order of the trial Court 
directing it to furnish security, and that 
order is binding upon it. We leave 
parties to bear their own costs in the 
Hi h Court. 

Appeal accepted* 
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Harrison, J. 

Sh ib Diaf—Defendant —Petitioner. 

V. 


All Bakhsh Sc. Sons—Plaintiffs Res- 
X)oadent3. 

Civil BavUion No. 751 of 1925. De¬ 
cided on 166h March 1926, ‘^om the 
order of the Diet. J., Lahore, D/- 20th 

July 1925. 

CIM P. C., Sch., 2, Para 17 (i)-Order under 
lad portion of Sub-B. (4) cannot be 

a'ld If paired ts liable to be revlsel—Civil P. c.. 

under ths last portioa of R. 17 U) 
(liracbiuK a pirty to uoQiiiiatJ aa arbitrator or 
appofot oae itsalt. is one ancillary to an order 
under the earlier portion of the 

an agree mont to bo Bled and can be passed only 
trhef an order under the 

existence and where auch ^ ,7^b^o 

out an ord?r uador oarUar C, 2] 

to be revised. , . ^ ' 

Mehr Chand^ioc Petitioner. 

Barkirt AH —for Respondents. 
Judgment —This is a revision from 

an order of the District Judge of 
■n which ha duashed an order pas^d by 
the trial Court. The order quashed ran 

“"l'orifr^L' defendant to nominate a »^stitute 

';^p®h"hedSre UroiSerV" I 

^/,?ri^ur:^^“j"Mers to both por¬ 
tions of this order and goes on to say that 
heTeaves the parties to bear their own 
costs The defendant has presented this 
auDUcation for revision and a prehm.- 
S obi^tion is taken that no revision 

p ort.. P5».a_ o. ■■ 

SS P™Jiur.. Oou.»l /.li« » 

S. 101 (2) read with the enabling S. 115 


of the Code and on bhe authorities 
Chandu Lai v. Kokumal {') Gur Charaii 
Singh y. Shibdev Singh (2), Balkrtshna 
Udayar v. Vasitdevaiyer (3) and Hat 

Kanr v. Munni Lai (l). 

So far as ib goes bhe objection is sound 
enough, bub ib ignores the fact which 
appears to me bo bo all important that 
auch an order could only be passed as 
ancillary to an order directing bho 
agreement to refer to be filed, and there 
U no such order. In ground No. 5 of 
the appeal to the District Judge it is 
clearly stated that no such order has 
been passed. Ground No. 6 is : 

That ioasmuch as the order of the lower Ccurt 
under appeal may be coDSirucd as 
paragraph 17, clause 4. Schedule 11. Civil Pro- 
dure Code, inferentially directing ^the agree¬ 
ment to refer to arbitration to be filea therefor^ 
the present aopeal is preferred ^°der section ^ 
(1) (d). Civil Procedure Code, to avoid all further 

complioation. ^ ^ 

This, I understand, is in the alter* 
native, if ground No. 5 does not prove 
acceptable. In his judgment the District 
Judge (the word plaintiff being read ai 
defendant) has held that the defendant 
was estopped from raising this technical 
objection because he had taken part in 
the proceedings which followed the pass¬ 
ing of the order by the Subordinate 
Judge. I do not think that this ommis- 
sion can be cured in this way. nor that 
because an order under the second por¬ 
tion of 17 (4) follows upon an order 
under the earlier portion of tho same 
sub-rule, the existence of tlm latter 
somehow creates the former. Thera has 
therefore been a failure to exercise 
jurisdiction vested in the Subordinate 
Judge by law and there has also been an 
exercise of jurisdiction not vested in him 
in the sense that he has passed an order 
which could only be passed under ce^in 
conditions which have not been fulfilled. 
I therefore set aside the whole order 
and in so far I agree with the District 
Judge though not with tho reasoning 
adopted by him, I order the trial Court 
to supplement the defect and to pass 
such order either directing the filing of 
the agreement or declining to do so as 
he may think right after hearing counsel. 

Case remanded. 


(1) [1931] 43 All. 334=61 I. C. 36—19 A. L. J. 

110 . 

AIR. 1922 Lah. 309. ^ . 

(3) [1917] 40 Ma^i. 793=40 I. C. 650=41 I. A. 

(4) [1919J 134 P. B. 1919=53 L C. 441. 
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Jai Laij, J. 

Amar Singh and a7iother —Defendants 
— Appellants. 

V. 

Jit Mal and others —Plaintiffs and De* 

pendant—Respondents. 

Second Appeal Ko. 1072 of 1925 
Decided on 19th April 1926, from the 
Senior Sub"J., Hoshiarpur, D/- 14th 
January 1925. 

Co-sharer — Non-proprietor appropriating smalt 
area with proprietors' consent cannot he ejected^ 

Where a non-proprietor occupies a small area 
in a village under one of the big proprietors in 
the village and vrith the permission of a 
majority of the proprietors ; he cannot be ejec¬ 
ted at the instance of the non-consenting pro¬ 
prietors. [P 607 C 9, P 508 C 1] 

Abdul Aziz —for Appellants. 

Mehr Chand Mahajan —for Respond- 
ents. 

Judgment. —The plaintiffs in this case 
were the proprietors of a l/8bh share in 
the village of Haji Pur. The suit was 
instituted against Defendant No. 1 Maula 
Bakhsh for possession of 17 marlas of 
shamilat land on the allegations that it 
belonged to the village proprietary body 
and that the defendant had taken illegal 
possession thereof without the consent 
of such body. The remaining proprietors 
in the village were impleaded as defen¬ 
dants on the allegation that owing 
to their various vocations they were 
unable to join the plaintiffs. 

Defendant No. 15 is Mr. Amar Singh, 
Barrister at law, and a proprietor in the 
village. The plea of Defendant No. 1 
was that he was an agent of Defendant 
No. 15 and therefore no suit lay against 
iiim. Ha also pleaded that his possession 
was on behalf of Defendant No. 15. It 
was consequently alleged that the house 
built by Defendant No. 1 really belonged 
te Defendant No. 15. The other defend¬ 
ants including Mr. Amar Singh supported 
the plea of Defendant No. 1. 

The first Court granted to plaintiffs 
a decree for joint possession of the land 
in suit to the extent of two annas share 
therein against Defendant No. 15 but 
left the parties to bear their own costs. 
The plaintiffs appealed to the Senior 
Sub* Judge of Hoshiarpur. Defendant 
No. 1 filed cross-objections as regards the 
order about costs and Mr. Amar Singh 


filed cross-objections on the merits. The 
Senior Sub-Judge held that Maala 
Bakhsh did not take jwssession of the 
land in suit a few months before the 
institution of the suit as ‘alleged by the 
plaintiffs but that he built a kacha 
house thereon about 4-1/2 years before 
and that this kacha house was converted 
by Maula Bakeh into a pacca building- 
prior to the institution of the suit. He 
also held that the building complained of 
by the plaintiffs was constructed by 
Maula Bakhsh himself as principal and 
not as agent for Mr. Amur Singh. He,, 
however, held that this was done with 
the consent of Mr. Amar Singh and some 
other proprietors. Maula Bakhsh, it 
appears, has constructed a fiour mill 
worked by an oil engine on the site in 
dispute. The learned Judge has further 
held that the plaintiffs had acquiesced 
in the construction of the kacha house 
by Maula Bakhsh and the use of the site 
for building a house has been allowed by 
them and also that the mere fact that 
kacha house has been replaced by a 
pakka one does not give any fresh cause 
of action to the plaintiffs. He remarks 
that there is no allegation that the erec¬ 
tion complained of causes any special 
inconvenience to any of the villagers. On 
these findings he granted the plaintiffs a 
decree for ejectment of Maula Bakhsh 
from that part of the land in suit which 
was not actually covered by buildings 
and declared that his possession of the 
land which is under the buildings will be 
considered to be under all the proprie¬ 
tors. Maula Bakhsh and Mr, Amar Singh 
have both appealed to this Court and 
the plaintiffs have filed cross-objections. 

Some other facts which are nob stated 
by the learned Senior Suborninate Judge 
may be mentioned here. 

1. Mr. Amar Singh owns a 92 226ths 
share in the village. The entire common 
land is more than 150 kanals and the 
share of Mr. Amar Singh will be much 
more than the land which is actually in 
his possession including the land in suit. 

2. There are other houses, admittedly 
in the possession of Mr. Amar Singh 
which adjoin the land in suit. 

3. Originally the plaintiffs had includ¬ 
ed in their suit rooms which are in pos¬ 
session of Defendant No. 1 but which 
were excluded from the suit later on. It 
appears that they were admittedly in 
possession of Mr. Amar Singh before 
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they were appropriated by Moula Bakhsh 
to own use. A reference to the plan 
will make the position of the building 
referred to above clear. 

On these facts the question is what 
relief, if any should the plaintiffs be 

granted. 

Counsel for the respondents relied up¬ 
on the following authorities:-— 

JKandu Mal v. Singh Ram (L) in which 
a sale of a part of the village common 
land by one Kamin to another was held 

to be invalid and set aside. 

Kalu V. Wasawa Singh (2). In this 
case it was held that kamin must occupy 
the land given to him for the purpose 
for which it is granted to him and 
that the cannot build a mosque or a 
temple thereon and further that he can 
occupy the land for his residence so long 

as he plies his trade. 

Girdhari Lai v. Nand Ram v3). In 
this case a non-proprietor denying the 
claim of the proprietors was held to be a 
trespasser and ejected as such. 

All these caees are clearly distinguish 
jible from the one before me. Defendant 
No 1 is neither a kamm nor does he 
deny the claim of the proprietors to the 
land in suit. Achharsinjh v. BadhavajA) 
related to village common land which 
had expressly been reserTed for a road 
but was utilised for other purposes by 
one of the proprietors. It was held that 

the plaintiff proprietor need 

any special damage in order to entitle 

him to relief against the 
proprietor. That ease is also dis 
tingnisablo because the land in suit here 

is not reserved for any special 
. Perhaps the strongest case cited on 

behalf of the respondents is f 
Qhulam (5). That was a ease ^^ich 
Bome of the oo-aharers who owned a seven 
anna share in the village abadi oooup ed 
the land in suit and asserted their exolu 
siVe title to it. On a suit by the ?wners 
of the remaining nine anna share it was 
held that the plaintiffs vvere entitled ‘o 
a decree for joint possession of the land 
whtch^as proved to be the property of 
Tu CO sharerlin^g^h^^l^iB^ 
in A I B. 1926 Lah. 880. 

I. 0.275=15. 

1912=11 1. c. .04=8. 

(6J 418-3 L, L. J. 

78. 


the defendants. This case again is- 
clearly distinguishable from the one 
before me because here the title of the 
plaintiffs to the land in suit as co- 
sharers in the village abadi is not denied. 
The only plea of the defendant is that 
Mr. Amar Singh admittedly a big co¬ 
sharer in the village abadi has appro¬ 
priated. or allowed the appropriation of 
the land in suit. 

On behalf of the appellants reliance 
was placed on Gajadhar Ahii' v. BhikaTt 
Lai (6) where a Division Bench of the 
Calcutta High Court held that a co¬ 
sharer if dissatished with the appro¬ 
priation of the common land by another 
co-sharer should sue for * partition of his 
own share. In that case, it appears that 
some of the defendants co-sharers had 
appropriated a part of the joint common 
land and given it for cultivation to other 
defendants as tenants. The facts of this 
case are almost identical to those of the 
present case. In Kala Singk v. Kanna 
( 7 ) a Division Bench of this Court held 
that when a joint owner of land without 
obtaining the permission of his oo-owners 
builds upon such land, such building 
should not be demolished at the instance 
of the oo-ownera unless they prove that 
the action of the joint owner in the 
building upon the joint land has caused 
them a material and substantial injury 
such as cannot be remedied by partition 
of the joint land. In that case also 
certain non-proprietors had occupied a 
large area in the village conemon land 
with the permission of proprietors who 
owned a one-third share in the village. 
The plaintiffs were owners of the third 
share and on a suit being brought by 
them the occupying defendants were 
ordered to vacate such of the area which 
was not built upon. They were ordered 
to vacate this area on the ground that 
the total area occupied by them was 
large and on account of its proximity to 
a tank it was required by the other 
proprietors of the village. The case 
before me is much stronger from the 
point of 'view of Defendant No. 1 
because the area occupied is very small 
and it has been found that its occupation 
does not do any injury bo the other pro¬ 
prietors of the village. It has already 
been found that he occupied the area 
under one of the big proprietors on the 


(6) [1915 

(7) [1921] 


18 O W. N. 1011=27 I. O. 22a 
80 I. 0. 631. 
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village and with the permission of a 
majority of the proprietors. 

In para 225 of Rattigan's Digest of 
Customary Law the entire case law on 
the subject is summed up from which it 
appears that a co"propriotor is entitled to 
appropriate a part of the village common 
land provided he does not cause material 
.ind substantial injury to other proprie¬ 
tors such as could not be remedied on 
Ipartition of the joint land. It has not 
been shown in this case that the plaintiffs 
have suffered any substantial injury by 
the appropriation of the land by defend* 
ants 5 s 05. 1 and 15. On the other hand, 
the finding of the learned District Judge 
on this point is the ether way. The 
share of Mr. Amar Singh being much 
more than the land which is actually in 
his occupation including the land in suit 
I hold that the plaintiffs have no^ cause 
ot complaint. I also hold following the 
authorities already cited that defendant 
Ko. 1 who is found to be holding the 
land under Mr. Amar Singh enjoys the 
same rights as Mr. Amar Singh with 
regard to the other co-proprietors. There 
is no question that Mr. Amar Singh 
could not under the circumstances be 
ejected from the land in suit if the ap¬ 
propriation thereof had been by himself 
personally. The authorities already cited 
showed that it is immaterial whether 
Defendant No. 1 has appropriated the 
land on behalf of or under the authority 
of Mr. Amar Singh. 

The learned Senior Subordinate Judge 
granted a decree for the ejectment of 
Defendant No. 1 from that part of the 
land in suit which in his opinion was not 
actually covered by any buildings. I do 
not think there was any justification in 
this case for making a distinction bet¬ 
ween one part of the land in suit and the 
other. A reference to the plan shows 
that the land which is not actually 
covered by the buildings is enclosed by a 
wall and forms a sort of court-yard to 
the actual buildings and is therefore in 
my opinion a necessary adjunct to the 
buildings. Moreover the total area of 
the land in suit is so small that it is not 
right to make a distinction such as the 
learned Senior Subordinate Judge has 
made. The defendants do nob deny the 
title of the plaintiffs. They have never 
done so. The case is practically of ap¬ 
propriation of a small area of land by 
one of the co-proprietors and this area 


actually adjoins his existing buildings. 
It has been amalgamated with such 
buildings. I do nob think under these 
circumstances the plaintiffs are entitled 
to any relief what soever nob even to a 
declaration because their title has never 
been denied. 

I would therefore accept this appeal 
and dismiss the plaintiffs’ suit wiblt 
costs, throughout and dismiss the cross- 
objections filed on behalf of the plain* 
tiffs, and I order accordingly. 

Appeal accepted. 
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Addison, J. 

Buta 3/a7“Debtor—Appellant. 

v. 

Gandti and nt':\ers — Creditors—Res¬ 
pondents. 

Misc. First Appeal No. 531 of 19^5, 
Decided on 18th February 1926, from an 
order of the Diet. J., Gurdaspur, D/* oth 
January 1925. 

Provincial Jnrolvefieg Act ^3 of 1C07), S, 14— 
Time for procuring fvrthtr evidence is tote glverx 
only after the eianilnatlon of debtor. 

Whether witnesses .are cr are not present,'it 
is incumbent on the Court to examine the debtor 
who applies to be declared an insolvent when it 
declares its intention of hearing the petition. It 
is after the examination of the debtor in the 
presence of the creditors that the Ccuit has to 
consider whether sufScient cause has been shown 
to grant time to procure further evidence. 
9 A. L. J. 233, Foil. [P f08, C 1] 

Devi Dial —for Appellant. 

Mehar Chand Udahajari —for Respon¬ 
dents. 

Judgment. — Tie appellant applied to 
be adjudicated an insolvent on the 7th 
June 1924. His application was admit¬ 
ted to a hearing on the 28bh July 1924. 
On the date fixed for hearing, namely, 
the 17th November 1924, it was found 
that all the creditors had been served 
except two who were dead and two 
whose parentage had nob be'en given and 
one firm which bad left and gone to 
another place. The District Judge then 
passed an order fixing the 5th January 
for the appellant to produce his evidence. 
He passed no order as to bringing the 
representatives of the deceased creditors 
on the record or as to giving proper 
addresses. On the 5bh January the Dis- 
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trict Judge passed an order to the effect 
that the representatives ot the two 
deceased creditors had nob been brought 
on the record, that the address of the 
firm which had moved had not been 
given, and that the parentage of two 
creditors had nob been given while the 
appellant also had nob brought any wit 
nLses. He accordingly dismissed the 
petition. Against this deciBion bhis first 

appeal has been filed. 

The explanation given before me was 
that the witnesses were not called as the 
appellant was trying to discover the 
representatives of the deceased 
and the whereabouts of the others. T 
section which governs the procedure at 

the hearing of an insolvency 
is S 24 of the Act. Under sub Cl. (2) ol 
that section the Court should have exa^ 
mined the debtor and then under sub 
01 (3) it should if sufficient cause were 
shown, have granted time to him or to 
any creditor to produce any evidenca 

which appeared to it to be 
the nroper disposal of the petition. ISow 
H hrsheen held on the authority 
section in Banarsi Das v. Danarst Das U) 

Ibhat whether witnesses are 0^“°^ 

jf \xra.<i incumbcub on ttic oour 

-o°examine the debtor who had ePP^'®^ 

Job^dTclared an insolvent when it had 

- - ‘OT 

“rr s.’ 

^®A?'the procedure followed by ^ 

under appeal and send back the oas ^ 
him to proceed according to la • 
make no order as to 

I- c- *1®- 
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JAl iiAL AND ABDOD BAOOF. JJ. 

Batzor Si»fffe-Objeotor-Appellant. 
Secretary of StaU-Opposite Party- 
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(а) Civil P.C., S. 149— Appellant misled by 
error of Court and paying insufficient Court-fee 
due to bona-fide mistake, Is protected—Limita¬ 
tion Act, S. 5. 

Where an appellant is misled by an error of the 
Court and the jnsaffioieacy in the Court-fee orgi- 
nallypaidis due to a bona fide 
part ho is entitled to the benefit o{ S. 149 of 
the Civil P. C. and S. 5 of the Indian 
Act. tP 510 C 1] 

(б) Evidence Act, S. <il—Notification for com¬ 
pulsory acquisilton of land—Court making offcp 
to owner " tollhout prejudice"—Award by Dis¬ 
trict Judge—Appeal by owner— Previous offers by 
Qoverntnent are inadmissible. 

Where after a notification for the compulsory 
acquisition of land, nogotiatioas are started with 
the owner of the property by the Govarament re¬ 
garding price and certain offers are made by the 
Government expressly “ without prejudice 
evidence of these offers is not admissible m an 
appeal by the owner Jtom an award as to the 
price made by the District Judge. [P olO C ij 

Tek C hand round Moot Chand for 

Appellant. 

Dalip Singh for Mehr Chand Mahnjan 
—for Kespondent. 

Judgment. —This is an appeal by the 
owner, Kanwar Banzor Singh, from the 
award dated the 7bh of June 1921 made 
by the District Judge of Ambala 
under the Land Acquisition Act. By 
Notification No. 2588 G. dated the .-Obh 
of May 1919 the Punjab Government 

declared its intention of acquiring the 
Moroyu Estate situated in Simla for a 
public purpose, namely, residences for 
public servants. The Collector by his 
award, dated the 20th of November 
1920. awarded Rs. 29.120-0-0 as the 
market value of t^e estate, and Ks. 4,doD 
the usual allowance of 15 per cent, for 
compulsory acquisition ; the total amount 
awarded was Ks. 33.488-0-0. The owner 
having objected to the award the matter 
was referred to the District Judge of 
Ambala for determination of the market 
value of the property acquired, but the 
learned Judge declined to enhance the 

award of the Collector. 

At the commencement of the hearing 
the learned Government Advocate took 
a preliminary objection that the apP®^l 
was barred by limitation. It was filed 
on the 12th of October 1921 . That was 
the first day on which the High Court 
opened after the long vacation which 
began on the 29th of July 1921. The 
memorandum of appeal was returned to 
the counsel • for the .appellant on the 
4th of November 1921 on the gound that 
the Court-fee paid was insumoient. It 
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■was re*filed by the counsel on the (fch of 
November 1921 with the following 
endorsement : 

The Court fee originally paid by the appellant 
is correct. But to avoid further loss of time, the 
deficiency is made up and additional Court-fee 
•is paid. 

In our opinion the Court-fee orginally 
paid by the appellant was insufiicient ; 
but ic appears that the counsel was mis¬ 
led by . the award of the learned Dis¬ 
trict Judge, the last paragraph of which 
runs as follows : 

The objector did not state in his written appli¬ 
cation the amount which he claimed but his 
Vakil stated before my predecessor that he clai¬ 
med Rs. 70.852-0-0, I, therefors, allow the Secre¬ 
tary of State his costs on the diflereuco between 
this amount and the amount awarded by the 
Collector, viz., on (Rs. 70.852-0-0) minus Rs. 
33,488-0 0)=Rs. 37,364*0-0, 

The Court-fee orginally paid was on 
Rs, 37,364-0-0. As a fact it should have 
been on Rs. 70,852-0-0 viinus Rs. 29,120 
~Rs. 41,732-0-0. An appeal filed on the 
7th of November would be barred by 
limitation, but as we hold that the appel¬ 
lant was misled by an error of the 
District Judge and the insufiSciency in the 
Court-fee originally paid was due to a 
bona fide mistake on his part he is enti¬ 
tled to the benefit of S. 149 of 'the Civil 
P. C. and S. 5 of the Indian Limitation 
Act. We therefore, overrule the objec¬ 
tion of the learned Government Advocate. 

The only point involved on the merits 
of this appeal is the market value of the 
.property acquired. The learned counsel 
for the appellant has relied upon the 
following evidence in support of his 
appeal : 

(1) Certain offers made by the Superin¬ 
tending Rngineer, Imperial Circle, Simla, 
but declined by the owner. 

(2) Evidence of certain witnesses who 
give their opinion as to the value of the 
property. 

(3) The evidence of Mr. Goldsbine, an 
Engineer of Simla, who prepared an esti¬ 
mate of the value of the building and the 
land and 

(4) The prices realized on sales of 


offers of Rs, 40,000-0-0 ho Rs. 42,500-0-0 
to the owner which were declined. Two 
of the offers are alleged bo be oral ones 
made by ’Mr. Aikeman, Superintending 
Engineer, and the last one was made in 
writting by Mr. Hope. Superintending 
Engineer, by means of his letter dated 
the 25th of February 1920. In this letter 
Mr. Hope clearly stated that the offer 
was being made without prejudice. The 
learned District Judge held that evidence 
as to these offers was inadmissible under 
the provisions of S. 23 of the Indian 
Evidence Act. The learned counsel for 
the appellant has contended before us 
that S. 23 does not apply to the facts of 
this case. He argued that the section 
applies only when there is a dispute 
between the parties and an offer is made 
to settle such a dispute. It was conten¬ 
ded by the learned counsel that after 
the notification there was no occasion for 
any negotiations between the Govern¬ 
ment and the owner as it was not within 
the power of the latter to refuse to sell 
the property. We consider, however, 
that it was still open to the owner to 
take the matter to the civil Courts on 
the question of amount of compensation, 
and it was in order to avoid this contin¬ 
gency that negotiations were started by 
the Superintending Engineers. In ouy 
opinion it is clearly established that the 
offers were made by these Engineers 
under circumstances from which the 
Court ought to infer that the parties 
agreed together that the evidence of the 
offers should not be given and agreeing 
with the Court below, we hold that the 
evidence as to these offers is not ad¬ 
missible. 

Regarding the evidence of witnesses 
who give their opinion as to the market 
vaiue of the Moroyu Estate, we observe 
that these witnesses have given no I’easons 
to show that they were in a position to 
judge of the market value of this estate, 
Ordinarily such evidentje is seldom ac¬ 
cepted as a satisfactory guide to deter¬ 
mine the market value of property, bub 

in f.V)1Q. AO.QA ih IQ €tlnr\r%c^h Tjrr/whVi 1AQQ. 


other properties in Simla. 

.•\s regards (l) it appears that after the 
issue of the Notification the Superintend¬ 
ing Engineer started negotiation with the 
owner with a view to settle the market 
value of the property in order to avoid 
the contingency of going to Court and in 
the course of such negotiations he made 


As regards (3) Mr. Goldsbine has not 
produced any detailed estimate of his 
valuation. All that we have on the re¬ 
cord is a letter signed by him addressed 
to the owner in which he stated that in 
his opinion the value of the buildings on 
the estate was Ra. 49,852 and the value 
of the site was Rs. 21,000. making a total 
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o{ Rs. 70,852. In the absence of a de¬ 
tailed estimate it is not possible to check 
the correctness of the figures supplied by 
the witnesses. We cannot, therefore, ac* 
cent this evidence, 

(I) The Collector awarded 16 times the 
net rental following two judgments dated 
the 26th of April 1918 of the Chief Court 
of the Punjab. The notifications in those 
oases were issued in 1916 and the pro* 
perties then acquired had changed bonds 
shortly before the issue of the notifica¬ 
tions and. therefore, the price then fetched 
was considered by the Chief Court as the 
best guide in determining their respective 
market values. This property has not 
changed bonds for a considerable time. 

It is situated about 220 yards from the 
Viceregal Lodge and has always been occu¬ 
pied by high Government Officials. At 
the time of the acquisition it was occu¬ 
pied by the Hon’ble Mr. Sharp, Secretary 
to the Government of India. It has a 
tennis court and a large compound. Its 
situation and position are both stated to 
be very good. Its area is 2* lo acres 
All these factors contribute materially 
to appreciate the market value of pro- 
certy. The appellants' witnesses have 
mentioned certain sales of properties 
alleged to be inferior to the present one 
for amounts larger than the market 
value awarded in this case . but we find 
that the evidence is mostly hearsay and 
cannot, therefore, be admitted. Some oi 
the witnesses stated that the market value 

of house property in f‘™tt 

the net rental while one thought it 

was so much as 22 times the gross ren 
tal. It is impossible to act such evi 

deuce unsupported by any 
there is a vast difference between p 
times the net rental and 22 times the 
gross rental. There is no evidence on 
the record that the Moroyu Estate has 
any potential value beyond the income 

from its rent. Moreover. ' 

Having, however, regard to the fact that 

16 times the not rental 
'oM case in 1916 and 18 times in the 
other, and that this property has certain 
undoubted advantages, we consider that 

MTmes°th:n^et Vet^lir itl 

LTr ^a^rket Mr. Goldstine states 

that The owners of old^houses in Simla got 
hont 5 or per cent.i nterest in house 
“ At 5-1/2 per cent, the market 

value would be 20 times the net rental 
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and at 5 per cent, ifc will be about 18 
times. 

The actual rent of the house at the 
time of the acquisition was Rs. 2,600. It 
is claimed on behalf of the appellant 
that the actual rent is low and that the 
proper rent of the house is somewhere 
between Ks. 3,500 and Rs, 4,000. We 
do not think that there is any material 
on the record to justify our assuming that 
Rs. 2,600 is a low rent. In order to 
calculate the net rent of a bouse'the 
usual rule in Simla appears to be to 
deduct 30 per cent, out of the gross rent, 
being 10 per cent, on account of furni¬ 
ture, 10 per cent, on account of repairs 
and 10 per cent, on account of Municipal 
taxes. The net rent of the Moroyu estate 
as found by the Collector is Rs. 1,820 and 
this figure multiplied by 18 comes 
Rs. 32,760. The usual allowance of 15 
per cent, on this figure comes to 
Rs. 4,914. 

We accept the appeal so as to enhance 
the award to Rs. 32,760 as a market 
value and adding Rs. 4,914 the usual lo 
per cent, the total award will be 
Rs, 37,674. Under the peculiar circum¬ 
stances of the case we leave the parties 
to bear their own costs throughout. 

Appeal accepted* 


Teju 
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CAMPBEIili, J. 
•Plaintiff—Patitioner. 


V. 


and others —Defendants —Ras- 


Balla 

pondents. 

Civil Revision Petition No. 560 of 
1925, Decided on 16th March 1926, from 
a decree of the Senior Sub“J., BCoshiar 
pore, D/- 14th July 1925. 

Limitation Act, S. 3—Question of limitation 
requiring Investigation into facts should not be 
allowed for the first time ta appeal. 

Whera the determination of the question of 
limitation requires an invastigatioo into facts, in 
order to sea whether a particular payment was 
made in such a manner as to extend time, the 
question should not be allowed to be raised m 
appeal for the first time. fP* 512, 0. IJ 

Fakir Chand—ior Petitioner. 

Judgment.— In this case the decree 
of the trial Court against the surety 
Ralla was practically a consent decree 
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Ralla admitted his liability as surety 
but pleaded an additional paym^t of 
Bs. 50 in addition to the payment of ^s.lO 
admitted in the plaint. The plaintiff 
accepted the statement that Rs. 50 had 
been paid and a decree was passed acoor* 
dingly. Ralla then appealed and set up 
for the first time the question of limita¬ 
tion. The lower appellate Court allowed 
him to do so and decided in his favour. 
The question, however, required for its 
determination an investigation into the 
facts to see whether either the payment 
of Rs. 10. which was said to have been 
made in December 1923, or that of Rs. 50, 
of which the date is not stated, were 
made in such a manner as to extend time 
under S. 19 or S. 20 of the Indian Limi¬ 
tation Act. The plea should not have 

been entertained. 

I accept the petition, set aside the 
order of the lower appellate Court, and 
restore the decree of the first Court. The 
petitioner will have his costs here and in 

the lower appellate Court. 

Order eet aside. 
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Lr Rossignol and Zapar Alt, JJ. 

East Ifidiart Railway Companyt Gal 
cutta —Defendant—Appellant. 


v. 


Behari Lai Bulaqi Earn—Plaintiffs— 
Respondents. 

Second Appeal No. 3026 of 1925, Deci* 
ded on 23rd March 1926, from the decree 
of the Dist,. J.. Delhi, D/- 27th August 
1926 

Bailtvays Act, S. 12—Con$tgne4 cannot rejuso 
delivery on the ground of late arrival. 

Proparty in the goods oatrusted to a carrier 
remains witb the owner, and he is bound to take 
delivery thereof even if they are damaged, his 
remedy in that case being to claim compensa¬ 
tion: Lah. a A. 13 of 1924, Foil, [P. 512, C. 2] 

C. H, Carden Noad —for Appellant. 
Jaggan Nath Aggartoal —for Respon¬ 
dents. 

Zafar Ali. J. —The facts that need 

be stated to deaide the questions involved 
in this second appeal are few and simple. 
A consigument of 200 bags of atta des 
patched by rail from DeUii on the 29th 
September 1920 reached its destination 
(Dhanbad) in February 1921, i. e., after 
about 4-1/2 months. The usual period of 


transit for goods between the two places 
is about 15 days. The consignees who 
were the consignors themselves refused 
to take delivery, and the railway autho¬ 
rities after some correspondence with 
them sold the atta by auction at Howrah. 
The consignees sued for damages for non¬ 
delivery. The trial Court held, inter 
alia, that the consignees were not en¬ 
titled to refuse delivery, and that they 
having done so 

the Railway Company was psrfeotly ^ithin its 
rights to sail the goods under S. 53 of the Riil- 
ways Act. 

It, therefore granted 'the plaintiffs a 
decree for the price which the goods 
fetched at auction less auctioneer’s com¬ 
mission and certain freight charges, i. e.» 
for Rs. 1,129-4. On appeal by the plain¬ 
tiffs the learned District Judge held that 
they were not bound to take delivery, 
and that the measure of damages was 
the value of the gDods at the place and 
time at which they ought to have been 
delivered. He, therefore, decreed the 
plaintiff’s claim in full, loss Rs. 217-12*0 
due to the Railway Company on account 
of freight. 

It was held by a Division Bench of 
this Court in Civil Appeal No. 13 of 1924, 
and the le irned counsel for the plaintiffs- 
respondents concedes before us that a 
consignee of goods sent by rail is not 
entitled to refuse delivery on the ground 
of late arrival or damage to the goods , 
and this is obvious because property in 
the goods entrusted to a carrier remains 
with the owner, and he is bound to take 
delivery thereof even if they are dam¬ 
aged, his remedy in that case being to 
claim compensation. This being so, the 
suit was not maintainable on the ground 
of non-delivery or late delivery. Bub on 
behalf of the plainbiffs-respondents it is 
contended that the Railway Company 
should have sold the atta soon after the 
plaintiffs' refusal bo take delivery, and 
that as it neglected to do so till the 
month of July next the abba must have 
so much deteriorated by that time as to 
fetch a price much less than that for 
which it might have been sold shortly 
after it? arrival at its destination. This 
contention has no force and was never 
raised in the Courts below. The corres¬ 
pondence between the Company and the 
plaintiffs took some time, and the Com 
pany could nob proceed to sell the 
without notice to the owners as provided 
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by S. 56 of the Rail^a^^s Act, and wag 
entibled to sell them within a reasonable 
time after that. It is not shown that 
the time that intervened between the 
notioo to the plaintiffs and sale was un¬ 
reasonable. Assuming that the atta was 
in good oondition when despatched there 
is no evidence on the record with regard 
to its oondition on arrival. Thus no 
damage was established. The plaintiffs 
wore, therefore, nob entibled to recover 
anything more than what was decreed to 

them by the trial Court. 

We, therefore, accept the appe.i.1 and 

setting aside the decree of the 

appellate Court we restore that of the 

trial Court. The plaintiffs shall pay 
defendants costs in this Court as well as 
in the lower appellate Court. 

Appddl accepted. 


not been brought on the record within 
limitation. 

Certain preliminary issues were then 
framed. The first wag as to the effect of 
impleading as defendants Umra, Asa and 
Ihdor Singh who admittedly died before 
the institution of the suit. The decision 
on this was that these three names 
should be struck off the list of defen¬ 
dants. The 3rd, 4th, 5th and 6 th issues 
related to the deaths of Sri Ram and 
Arjan, and it was held, firstly, that 
the representatives of these persons had 
not been brought on the record within 
limitation ; secondly, that the suit abated 
so far as these representatives were con¬ 
cerned ; and, thirdly, that the plaintiff 
had no sufficient cause for not applying 
for the legal representatives to be joined 
within time. The question of the effect 
of the abatement upon the suit against 
the remaining defendants was reserved 
for future decision. 
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CAMPBEIili, J. 

Gauri SUnfcar-PlainfciEf-Appellant. 

V. 

Madan Oopal and oiJteis—Defendants 

•Respondents. 

Mise. First Appeal No. 1273 of 192^. 
eoided on 25th 

,0 order of the Senior Sub J.. Feroze 
3 re D/- Isb May 1925. 

r> r 104 —Order removing from re- 

rd names of those C O. 43 . 

fthe mttisnot appealable—Civil r. o., 

t 1 { Jc) 

No separate appeal stamped as from 

Q order lies s who admittedly 

tie record the naines of PfJ?. . , rp 513 o 2 ] 
ied before the suit was instituted. L 

Prem Lai for S. L. Sardha Bam for 

'"^JaganNath Bhandari tor Sri Chand 
Fakir Chand—lor Respondents. 

Judgment.— This was a suit by Gaun 
Shankar against numerous defendants. 

Preliminary questions wore 
ind to the deaths of certain of the per 
innoleaded as defendants. Objeotion 
hv one of the defendants, that 

8uft anfthe^Tegal representatives had 
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The above order was passed on the 
19th of March 1925, On the 8 th of 
April 1925, the plaintiff presented a 
formal application asking that the abate¬ 
ment against the representatives of Arjan 
and Sri Ram should be set aside. This 
was refused by order dated the 1 st of 
May 1925, in which reference was made 
to the previous order as containing all 
reasons (or rejecting the application. 

An appeal has been preferred to this 
Court stated to be under O. 43, R. 1 (k). 
Civil P. C. which authorizes an appeal 
against an order refusing to set aside 
an abatemeut. The memorandum of 
appeal, however, contains several para¬ 
graphs relating to the pre-deceased de¬ 
fendants, Umra, Assa and Inder Singh. 
So far as I am aware no separate appeal 
stamped as an appeal from an order lies 
against an order removing from the 
record the names of persons who ad¬ 
mittedly died before the suit was insti- . 
tubed. Mr. Sardha Ram for the appel¬ 
lant says that by a previous order the 
legal representatives of these deceased 
persons were brought upon the record.^-^ 
If this is so, the order before me does not 
direct the removal from the record o£ 
any living person, and the grievance of 
the appellanc in this connexion is not 
apparent. (His Lordship then dealt with 
the oases of Sri Ram and Arjan and pro¬ 
ceeded.) I am not prepared to interfere 
with the order of the Court below. It 
is quite plain that no sufficient diligence 
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has been shown by the plaintiff in this 
suit. To begin with, he included dead 
persons among his defendants. Secondly, 
he applied for the impleading of the 
representatives of Sri Ram and Arjan 
without taking the trouble to ascertain 
the dates of their deaths. Thirdly Brij 
Lial has stated that he was the first 
person to get news of Sri Ram’s death 
and that he did 33 in consequence of an 
order to make enquiries given by the 
Court and not by the plaintiff. 
T'ourbhly. up to the present moment the 
plaintiff has been unsuccessful in proving 
when or where Arjan died. His learned 
counsel relies upon a mutation entry 
relating to Arjan’s inheritance which 
contains in column 13 the words 
"Warasat arsa tq^kribaji ek mah.” The 
patwari’s report is dated the 28th of 
December 1923, and the mutation was 
attested the next day ; but the words in 
column 13 supplemented by no sorb of 
explanation are no evidence of any value, 
if evidence at all, that Arjan died about 
a month before the 28bh of December and 
they cannot possibly prove that the date 
of death was the 28bh of November. , 
The appeal fails and is dismissed with 

costs. 

Appeal dismissed. 


of consideration ; the trial Gouafc indeed 

found that there was no consideration 

and that finding was based on the consi¬ 
deration of the evidence produced by 
both sides. When both sides have pro¬ 
duced their evidence, the appellate Court 
should not decide merely on the onus, 
but should come to its own finding on 

the evidence recorded. 

I accept the petition, set aside the 
lower Court’s decree and remand for re¬ 
decision after consideration of the evi¬ 
dence. Stamp refunded. Costs to 
follow event. 

Case remanded. 


A. I. R. 1926 Lahore 514 (1) 

T.k Rossiqnol. j. 


A. I. R. 1926 Lahore 514 (2) 

Martineau, -T. 

Sardar Abdul Kadir Khan Afindi — 

Judgment "Debtor”* Appellant. 

V. 

Mt. Iqbal Begam —Decree-holder—Re¬ 
spondent. 

Miscellaneous First Appeal No. 316-3 
of 1925, Decided on 19bh April 1926, 
from the order of the Senior Sub-J., 

Lihore, D/- 31sb August 1923. 

Civil P. C., O- 21. R. 90^Application signed by 
vakil only Is valid tf vakil is so autlwrtsed — 
Legal Practltlomers. 

An application to have the sale set aside pre¬ 
sented by the judgment-debtor’s vakil is y®lld 
though not signed Ly judginent-debtor if the 
vakil is authorised to make the applioa tion by 
the power o£ attorney. 514 C 2J 

^ a l_^1l_ Ia 


a 

Tir..L —_ ^ ^ J3 A ^ 


Tara Chand —Defendant—Petitioner. 

V. 

Nasifud'Din and ofHer5”“Plaintiff and 
Defendants—Respondents. 

Civil Revision No. 589 of 1925, Decided 
on 6bh April 1925, from the decree of 
the Dist. J., Multan, D/-18bh July 1925. 

Evidence Act, Ss. 102 and 103—Onus Is imma' 
t^rlal when both sides have produced evidence. 

When both sides have produced their evidence, 
the appellate Court should not decide merely on 
the onus, but should oomo to its own finding on 
the evidence recorded. [P 514 O 2] 


Tirath Ram —for Respondent. 

Martineau, J. —The judgment-debtor’s 
application to have the sale set aside was 
rejected by the Senior Sub-Juge on the 
ground that it had not been ' properly 
made, being presented-by the judgment- 
debtor’s vakil Ch. Ahmad Bakhsh and 
not signed by the judgment-debtor. It 
was, however, signed by Ch, Ahmad 
Bakhsh and this was sufficient if Oh. 
Ahmad Bakhsh was authorised to make 
the application, a matter ‘which could be 
ascertained from the power of attorney 
filed in the suit. 


A. R> Kapar for Hand Lai —for Peti¬ 
tioner. 

Amar Nath Choona —for Rsspondents. 

Judgment. —The District Judge has 
not come to any anding ot his own upon 
the evidence. Ha states and states in¬ 
correctly that the trial Court found 
that defendant had failed to prove want 


I remand the case to the lower Court 
under O. 41, R. 2-5, Civil Procedure Code, 
for an inquiry and report, after it has 
seen the power of attorney, whether 
Oh. Ahmad Bakhsh had authority ^ to 
make the application for setting aside 
the sale. 

Case remanded* 
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Campbell, J. 

Taj Din— Plaintiff—Appellant. 
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V. 


•Res" 


Dtila and Defendants- 

pondentB. 

Second Appeal No. 2570 of 1925, De 
aided on 29bh April 1926, from a decree 
of the Disb. J.. Gurdaspur, D/- 8bh June 

1925. 

Custom—AlUnatton—VeccssUy. 

Debt incurred bv a Jat acriculturist for trad¬ 
ing in cattle cannot bj 

n^sitv: 19 P. R. 1915. Dtstr, A I. ^-1924 
41 and 65 P. R. 1900. Ref. [£* Sl^. 0 1] 

Zafurullak Khan —for Appellant. 

Niaz Muhammad —for Respondents. 

Judgment.— This was a 
minor son to contest a sale of land by his 
father on the ground of lack of consider¬ 
ation and necessity. The sale was dated 
the 21st of September 1914 and was for 
Rs 1 880. Both Courts have concurred 
in holding consideration to have b^n 
paid and the sale to have been for 
necessity, and the plaintiff has come to 

this Court on second appeal. 

One item of the consideration was a 
bond for Rs. 800. dated the 8th October 
1913, in favour of the vendee himself and 
out of the consideration for this bond 

Rs 550 were debts raised by the 
from the alienee for the purpose of trad¬ 
ing in cattle. The only point m conten¬ 
tion both here and in the lower 
Court was whether or nob this item of 
Rs. 550, which amounts to more than 
one-third of the total sale price should 
or should not be passed [or jxece^ity. 

It was laid down by the Full Bench in 
Devi DUta v. Saudayar Stnyh (1) as 

^°iurnot necessary for the alienee, who is also 
the antecedent creditor, to prove 
previous debts were incurred 
hi is by his position, pnma facie, 
klowled^ge of the nature of the debts and of the 
^rooses^on which the money borrowed has been 
^rJnt and if not being for actual necessity, 
f^v singly, or collectively, as shown m para. 3. 
IrA ulrelsouable or prove reckless extravagance 
are unre aesigu to injure the reversioner s 

or waste, or » j debtor, the alien- 

k”" he« cl Coh° debts cannot be held 
valid. 

Later on the judgment proceeds to say 
that the main difference between the 
two classes of alienees in such cases lies 
Jn the ereater strictness of proof required 
—fl77ll900j:66 P. K. iyot=3a2 P. b. It. IMW. 


from the alienee, who is also the antece¬ 
dent creditor, that the debts were 
actually incurred and that they were not 
of the character mentioned above. 

In the case reported as Santa Singh v. 
Waryam Singh (2) there was a sale for 
Rs. 2,000 and it was held out of this 
amount Rs. 1,300 consisted of prior debts 
due to the vendee himself which had 
been advanced to the alienor, an agricul¬ 
turist, in order to enable him to carry on 
a shop-keeping business. The Bench 
which decided the case had before it the 
Full Bench ruling, Bevi Ditta v* 
Saudagar Singh {1), already referred to, 
and stated the proposition before them 
to be whether the debts due bo the 
alienee were just antecedent debts within 
the meaning of that decision. They held 
that there was nothing immoral or illegal 
in the loans and that it also might be 
admitted that there was nothing opposed 
to public policy, but that since in their 
opinion village custom would not look 
with favour upon the conversion of a 
Jat agriculturist into a shop-keeping 
trader and would not countenance an 
alienation of ancest'*al land in order to 
enable such an agriculturist bo carry on 
the business of a shop, the moneys 
advanced were not advanced for necessity 
and the debts ware not just antecedent 

debts. 

There is reason for suggesting that 
there is some conflict between these two 
decisions, but, so far as my experience 
has gone, it is usual for this Court to 
restrict the application of what is ruled 
in Santa Singh V. Wargam Singh {^) bo 
the exact facta of that particular case, 
the two most prominent being, (a) that 
the debts were incurred for the purpose 
of converting a Jat agriculturist into a 
shop-keeping trader a—purpose contrary 
to village sentiment ; and (b) that the 
amount of these debts constituted con¬ 
siderably more than half of the sale 
consideration money. In Muhammad 
Mussan~Urd~din v. Saif A.li Shah (3) this 
view has been emphasized and because 
the facts of that case were distinguishable 
from Sayita Singh v. Waj-yam Singh (2) 
the Judges refused to follow it in the 
case of an agriculturist lambardar who 
was alienating a part of his-ancestral 
land in order bo engage in trade. 


(2) f 1915] 19 P. B. 1015—207 P. L. R. 1914= 
24 I. C. 361=147 P. W. R. 1914. 

(3) A. I. R. 1924 Lab. 41=4 Lab. 200, 


1926 


516 Lahore 


Data Ram v, Emperok (LeRossignol, J.) 


The facts of the preseBt case, too, are 
essentially different from those of Santa 
Singh v. Waryam Singh (2), The pro* 
portion borne by the item in question to 
the total price is very much less than 
one-half and. in my opinion, the convor- 
dion of a Jab agriculturist into a dealer 
in cattle is not likely to be looked upon 
by village custom in the same light as 
his conversion into a shop-keeping trader. 
In my judgment the learned District 
Judge was correct in refusing to say that 
in the circumstances the debt of Rs. 530 
previously incurred for trading in cattle 
was nob a just antecedent debt. 

I dismiss the appeal with coats. 

Appedil dismis$6d. 


A. I.R. 1926 Lahore 516 

Le Rossignol. j. 

Data Ram and others —Accused—Ap¬ 
pellants. 

V, 

Emperoi —Opposite Party. 

Criminal Appeal No. 50 of 1925, Deci¬ 
ded on 31st March 1925, from an order 
of the S. J., Hissar. 

(а) P^al Code, S. 90—Matter not being urgent 
and no serious loss of property being threatened 
and ample time being had to hax‘e recoxirse to 
authorities, there Is no right of private defence. 

Where the matter is not urgent and no serious 
loss of property is threatened, and there is ample 
time to have recourse to the authorities, the 
aboused cannot be said to have been acting in 
the exercise of the right of private defence of 
property, 516, C. 2] 

(б) Penal Code, S. 149— Knowledge of likell- 
lu3od of hurt and actual hurt make all members 
equally liable for the hurt. 

Where accused •were members of an unlawful 
assembly being determined to resist by violence 
any attempt by complainant to exercise his 
rights und where it must have been within the 
knowledge of all the accused that grievous hurt 
was likely to be inflicted on the other side in the 
course of the fight. 

Held : all the accused were guilty of an offence 
under S. 325 read with S. 149 of the Penal Code 
with regard to the fatal injury inflicted upon 
one of the other side and of an offence under 
S 323 read with S. 149 of the Code with regard 
to the injuries inflicted upon others. [P. 516, C.2] 

Muhammed Shafi and Shamair Chand 
'—for Appellants. 

Jagan Nath-^ior the Crown. 
Judgment. —In the course of a fight 
in village Mirchpur one Malu received 
an iujury which resulted in his death 


and one Ram Gh^ndar also received an 
injury. The appellants have been con¬ 
victed of rioting and have been sentenced 
to sis years* rigorous imprisonment in 
respect of death of Malu under 3. 325/149 
of the Indian Penal Code and to one 
year’s rigorous imprisonment under 
S. 323/149 of the Indian Penal Code 
in respect of the hurt inflicted on Ram 
Ohandar. 

They have appealed, and on their 
behalf it has been contended that as 
Moulu, appellant, has been found to have 
inflicted the final blow on Malu he 
alone is responsible for that blow inas¬ 
much as there was no common object 
linking together the eight appellants. 
A further argument is that the death of 
Malu was more or less an aocident such 
as often occurs in what would otherwise 
be a petty village squabble. 

Heaving heard counsel and perused the 
record I see no reason to doubt that the 
eight appellants made a combined attack 
upon Malu and Ram Ohandar as they 
were throwing earth upon a narrow path 
of the shamilat and in so doing threw 
earth upon the fences with which the 
appellants had formed enclosures upon 
the shamilat. The appellants’ reason for 
objecting to the repair and widening 
of the path no doubt was that their 
enclosure fence would come under the 
new deposit of earth and it is, therefore, 
contended that whatever they did they 
did in their right of private defence ofj 
property. I am unable to accept this 
contention. The matter was not urgent, 
no serious loss of the property was 
threatened and there was ample time-, to 
have recourse to the authorities. 

The sentences inflicted,.however, appear 
to me to be very excessive. The death 
of Malu was due to one single blow onj 
the head ; for the other marks of injuries 
upon his person were trifling. I agree 
with the Courts below that the appel* 
lants did form an unlawful assembly 
determined to resist by violence any 
attempt by the complainants to repair 
the pathway, and it must have been 
within the knowledge of all of them 
that grievous hurt was likely to be in¬ 
flicted upon the other side in course of 
the fight. 

For these reasons I aocept the appeal 
and reduce the sentences in the case of 
each appellant as follows : 
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Emperor v. Narain Dass 


Two yOAfs* rigorous imprisoniueut 
under 325/iA9, Indian Penal Code. 

One year’s rigorous imprisonment under 
Ss. 323/119. Indian Penal Code. 

The sentences shall run concurrently. 

reduced. 
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Harrison and Jai Lal, JJ. 
Emperor—Appellant. 

V. 

:t^arain Dass and oihsrs—Respondents. 

Criminal Appeal No. 859 of 1925. Oe- 
< 5 idoI on 18th March 1926. from the 
order of the Mag. Isb Cl., Lahore. D/- 
35th May 1925 

Punjab Excise Act (1 of 191^). tl) ('ll— 

Foreign absolute alcohol Is covered. 

For purposes of S. 61 '!) (a) absolute alcohol 
of foreiizu tiffin is included in the term recti 

5r dogtees or more overproof 
spirit. . _ . 

AnaJit Earn Khosla ioT Govt. Advocate 

—for Appellant. 

Moti Sugar —for Respondents. 

Judgment.-It is an admitted fact 

that three persons Naram Das, Bhagwa 

Das and Bishan Dass, being 

tors of a chemists shop were found in 

possession of 105 bottles of absolute 

alcohol on 17th Sep^tembcr 1921 
have oommitted an offence under S 61 
(1) (a) of the Punjab Excise Act (1 o 
1914) if the possession of absolute alcohol 
13 forbidden. They have all been acquit 
ted and the Crown has appealed against 

*^'^Great stress is laid by 

the fact that the alcohol in 

Sion was of foreign origin, and it is 

contended that such liquor 
bv the prohibition of ."rectified spirit 
l^Iasmuoh as wherever these words are 
used they must be read as applying to 
rectified country spirit o“ly- Arguing 
by analogy it is eqntended that as a man 
allowed to possess any quantity of 
foreign portable spirit which has paid 
duty he should he allowed in the same 
wav to possess as much similar rectified 
spirit or absolute alcohol of foreign 
eSraotion as he pleases. This is a 
Bpeoious argument, but the rules and 
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notifications show that, whatevor the 
reason may be this is not the position. 
Absolute alcohol is included in the termi 
" rectified spirit ”, all spirit of a strength 
of more than 13 degrees or more over- 
proof being rectified spirit. Section 439| 
of the Punjab Esciae Manual, Volume. 1. 
lays down limits of private possession 
of foreign liquor, country spirit, recti¬ 
fied spirit and denatured spirit, and 
there the limit for rectified spirit is one 
pint and the fact that it is not included 
in foreign spirit is shown by the word¬ 
ing of the section. The Magistrate, has, 

I think been misled by the fact that it 
was found necessary to issue Rule 339-A 
to draw attention to the fact, which 
should have been clear before, tnat 
absolute alcohol is included in the term 
‘ rectified spirit ” for it is a smaller sub¬ 
division of the same class of spirit rang¬ 
ing from 75 degrees to 100 degrees over 
London proof. Another rule which may 
have misled the Magistrate is that at 
page 133 of the same Manual a definition 
is given in S, 453 of rectified spirit as 
country spirit of nob less than 43 degrees 
overproof. This, however, occurs m 
the chapter on Distilleries, and in dis¬ 
tilleries nothing but country spirit can 
be distilled inasmuch as the rules only 
apply to this country. We fail to follow 
the reasoning of the Magistrate where 
he says that it is like arguing in a circle 
to hold that all alcohol is .spirit. It i3 
obviously true, and the class in which 
liquor falls depends upon the strength 
of the spirit or rather of the alcohol 
contained therein. Spirit is defined in 
S. 3 (19) of the Act as any liquor con¬ 
taining alcohol obtained by distillation. 
Absolute alcohol in the strict sense means 
spirit which is 100 per cent alcohol, but 
for purposes of these rules it has been 
defined (vide Mr. Brady’s evidence) as 
liquor of 75*35 degrees or more over 
London proof. It follows, therefore, 
that the accused have oommitted an 
offence under S. 61 (l) (a) o£ the Punjab 
Excise Act; but no moral obliquity 
attaohea to their conduct and it will ne 
sufficient, in our opinion, if they are 
ordered to pay a fine of Rs. 50 each. 
The record shows that the proceedings 
were terribly and unnecessarily pro- 
treated by the asking of many questions 
of which the answers could not but 
be inadmissible, and this for no purpose 
whioli w6 c&n undBrstand. 
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We\cc0pt the appeal, convict the 
accused and sentence each to pay a fine 
of Rs. 50 or in default to undergo 3 days 
simple imprisonment. 

Appeal accepted. 
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Shadi Lai., C. J. 

yiana Ram —Accused—Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Reference No. 610 of 1926, 
Decided on 11th June 1926, made by 
the S. J., Lahore. 

Pxmjah Municipal Act, S. SI—Money due 
Committee under a lease —S- 81 does not apply. 

Money due to the Committee under a lease or 
a contract cannot be recovered by proceeding 
under S. 81. Suoh money should be realised by 
action in civil Courts, ^ 

Tiraik Ram —for Opposite Party. 

Reference.—This is a petition for 
revision of the order of a 2nd Class Magis¬ 
trate of Chunian, dated 3rd December 
1925, purporting to act under S. 81 of 
the Municipal Act, and directing certain 
arrears, alleged to be due from the peti¬ 
tioner to the Municipal Oommittee 
Chunian, to be recovered under the pro- 
visiyua of S. 81 of the Municipal Act. 

The case is referred for the orders of the 
Honorable Xudges under the following 
circumstances: 

It appears that the petitioner and 
another entered Into a contract with the 
Municipal Committee, Chunian jointly 
taking a lease for certain tonga stand 
within the limits of the Municipality, 
and agreeing to pay a certain sum as 
hire for the same. 

The Municipal Committee, on the 
ground that the said sum due under that 
contract or lease had not been paid to 
them, took criminal action before the 
Magistrate which purported to be under 
S. 81 of the Municipal Act, and which 
resulted in the above order. 

It does not appear that under the 
provisions of S. 81 of the Municipal Act 
such sums can be recovered under the 
above procedure, that section being in¬ 
tended for the recovery of entirely 
different moneys that may be due to the 
Committee, as defined in that section. 
Lease money that may be due (as in 


Kishori Lal 

the circumstances of the present case) to 
the Committee from petitioner, by him¬ 
self, or jointly with another, should 
form the subject-matter of an ordinary 
civil suit in the civil Courts. 

I am of opinion that the action of the 
Committee and the order of the Magis¬ 
trate is illegal and unjustified. 

I accordingly forward the papers for 
the orders of the Honorable Judges, with 
a recommendation that the order of the 
Magistrate concerned be set aside. 

Order .—The Municipal Committee of 
Chunian claims that a certain sum of 
money is due to it from the petitioner 
under a lea£.e, but I do not think that 
the Committee is entitled to recover the 
debt by setting in motion the penal 
provisions of S. 81 of the Punjab Muni¬ 
cipal Act. The dispute is one between 
a creditor and a debtor for the recovery 
of money due under a contract and must 
be determined by a civil Court. 

I accordingly accept the recommenda¬ 
tion made by the Sessions Judge and set 
aside the order of the Magistrate. 

Order set aside.. 
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Shadi Lal, C, J. and Le Rossignod, J. 

Mul Raj —Decree-holder—Appellant, 

V. 

Kishori Ital — Judgment-debtor — Res¬ 
pondent, 

Letters Patent Appeal No. 268 of 1925, 
Decided on 9th March 1926, from the 
judgment of Jai Lai, J., D/- 25th June 
1925, in Civil Appeal No. 750 of 1925. 

Civil P. C., S. 11— Order of satisfaction of 
decree bars fresh execution application unless set 
aside. 

When an order of satisfaction of decree is en¬ 
tered by Court in execution and is not set aside, 
it operates as res judicata and bars a Subsequent 
application for execution. [F 518 C 23 

Behari Lai —for Appellant. 

Ram Lai —for Respondent. 

Judgnaent. —On the 30th October 
1922, the Court executing the decree 
passed an order that the decree had been 
fully satisfied. That order has never 
been set aside and operates as res judi¬ 
cata. The present application for exe¬ 
cution has, therefore, been rightly 
rejected. 

We accordingly dismiss the appeal 
with costs. 

Appeal dismissed- 
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Broadway and Fporde, .TJ. 

— Defen- 
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AnatU Rdm'Mangat Rai 
danfcs—AppeUants. 


V. 


Gurditt% Mai-Ram Parfap—Plain¬ 
tiffs— Respondents. 

First Appeal No. 260 of 1922, D^idod 

on 21t;h February 1926, from 
of the Senior Sub-J,. Ludhiana. Ur lOtH 

Au^sb 1921. {c)—Award—Interpola- 

A,“«iTs PI.3 a/tor 

SX ^nodifying aicard ts appealabU-Ctvll 

P C Sch. 2, para. 14. .... 

shou“£b3 dUmis^d 

award was filed the OourC remitted it to 

" K t““ to° s^" Thrarbitrators amended the award 
arbitrators. iUdar owa costs m 

and ignored both the inter^a- 

thesuit. arbitrators before first filing 

. a..™ .111. 

-a,, a„e.,M 

r.i%.rr j 

Tinder para, * ^ad authority to make 

rsmittid the arbRra Although an award 

the alterations they did ^ AUhoug^^ 

oaoo signed bacomes ^-^aver the Court acts 

qoantly 2 aud remits the award to 

uadorpara. 14, Soh. 2 any point 

the arbitrators autho^ty to alter their 

the arbitrators have , , reconsideration 

original award as “ Lsm is t^e award in 

and the award by 

the case and should ba dealt C 1] 

Manohar &aJ-for ^ 

Kanshi Bam and Nawal Ktskgre 

Respondents- 

o^^,j^av J —The firm of Gurditta 

r«‘*p |““S"‘Ef„-S!.St 

S‘s; a“»i,ir “.. 1 ” 

Is 3 f 

‘'■'Tr.™ o w<e to If ?»“' 

Subotdinalo ( (Erparbiei, 

arbitiifttion a , . Tjala Puran Ohand. 

Pltadar^lndLala Kahan Ohand. shop- 


keeper, both of Ludhiana. These two 
persons made an award on the 23rd of 
June 1921. It appears that this award 
when signed by the arbitrators gave Gur¬ 
ditta Mal-Ram Partap a decree for 
Rs. 1,924-5 0 with proportionate costs 
and dismissed the suit of Anaut Ram- 
Mangat Rai with costs. The award had 
been'signed in the Bar Room and was 
taken across to Court, for the purpose 
of being filed, by Lala Puran Ohand. 
While Lala Puran Ohand was taking it 
across he interpolated a sentence to the 
effect that the rest of the claim of Gur¬ 
ditta Mal-Ram Partap should ba dismiss¬ 
ed with costs. Tnis sentence formed a 
part of the award when it was filed in 
Court. The learned Senior Subordinate 
Judge found that the decision of the arbit¬ 
rators relating to costs in the suit in which 

Gurditta Mal-Ram Partap were plain¬ 
tiffs was vague and indefinite and, acting 
under para. 14 of the second 'schedule bo 
the Civil Procedure Code, remitted 
the award to the arbitrators in order 
that the question of costs might be 
made clear- The arbitrators thereupon 
at once made corrections in the award by 
which the parties were left to pay their 
own costs in the suit. This revised 
award was then filed. Objections wer e 
taken to it by both sides, alleging mis 
conduct on the pact of the arbi^abors 
and, so far as Gurditta Mal-Ram Partap 
were concerned, objecting to the manner 
in which the arbitrators had altered the 
first award on the question of costs. The 
learned Senior Subordinate Judge dis¬ 
missed the objections of the^ parties and 
held that Lala Puran Chand s interpola¬ 
tion before filing the first award was ultra 
vires and that the arbitrators had no 
authority bo alter their award on the 
matter of costs. He accordingly ignored 
both the interpolation and corrections in 
the revised award and granted GurdRta 
Mal-Ram Pratap a decree for Rs. 
1 924-5-0 with proportionate costs. Jme 
suit brought by Anant Ram-Mangat Rai 
was dismissed with costs. Decrees .were 
drawn up in each of the suits in accord 
ance with the award as originally signed 

bv the arbitrators. , _ 

Ananfc Bam-Mangat Bai have appealed 

to this Court through Mr. Manohar Cal. 

the claim in appeal being to set aside the 

order and decree of the Lower Court and 

to dismiss the rj«T.ttiff’a/BOTt yMfek- costs. 


Mr. Kanshi R 



A^^cate High C«urt 

k O. _i_ 
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dents raised the preliminary objection 
that the appeal was improperly stamped 
as it only bore a ten-rupees Court-fee on 
it. Mr, Manohar Lai urged that his 
appeal fell within the purview of S. 104 
(l)(c)of the Civil Procedure Code and 
urged that he did not wish to be relieved 
from the payment of its. 1,924-5-0 but 
only sought rel'ef against the payment 
of costs amounting to Rs. 491. He 
expressed his willingness to make good 
the Court-fees on that amount. After 
hearing arguments Mr. Manohar Lai 
was ordered to make good the Court- 
fees on the sum of Rs. 491 within a 
fortnight from the date of hearing. 
This order was passed under S. 149 of the 
Civil Procedure Code and the appeal was 


therefore heard on the merits. 

It appears that neither party took 
exception to the interpolation made in 
the original award by Lala Puran Chand. 
This has been taken exception to by the 
learned Senior Subordinate Judge alone. 
When the award was filed this interpo¬ 
lation was present in it and as a result 
the decision of the arbitrators on the 
question of costs was not clear. The 
learned Senior Subordinate Judge was 
therefore empowered by para. 14 of the 
second schedule to the Civil Procedure 
Code to remit the award to the arbitra¬ 
tors in order to have the ambiguity 
removed. The arbitrators complied with 
the order of the Court and were, in my 
opinion, empowered to make .the altera¬ 
tion they actually did make. The 
final award therefore was the award 
as revised by the arbitrators and 
it was this revised award which 
should have been acted upon by the 
learned Senior Subordinate Judge and 
should have formed the basis of the 
judgment which he should have pronoun¬ 
ced and the decree which should have 
followed the judgment so pronounced. 
Instead of acting on this revised award 
the learned Senior Subordinate Judge 
coi'recbed or modified it by ignoring the 
alterations as well as the interpolation 
and acting on the award as it read at the 
time when it was signed by the arbitra¬ 
tors. In these circumstances it seems to 
me clear that an appeal under S. 104 (l) 
(o) was competent and further that it 
must succeed. The learned Senior 
Subordinate Judge acted within his juris¬ 
diction in remitting the award as he did 
under para. 14. When the award was so 


remitted the arbitrators had authority 
to make the alteration they did. 

I quite agree with the view expressed 
by the learned Senior Subordinate Judj^e 
that an award once signed becomes final 
and cannot be subsequently altered. 
When, however, the Court acts under 
para. 14 of the second schedule to the 
Civil Procedure Cnde and remits the 
award to the arbitrators for reconsi¬ 
deration on any point the arbitrators 
have authority to alter their original 
award as a result of their reconsideration 
and the award refiled by them is the 
award in the case and should be dealt 
with as such. In the circumstances it is 
clear that the learned Senior Subordinate 
Judge was wrong in not acting on the 
revised award and I would therefore 
accept this appeal and sotting aside the 
decree of the trial Court so far as costs 
are concerned direct that the decree in 
this case shall be in the terms of the 
revised and final award and shall be for 
a sum of Rs. 1,924-5-0 without costs. 
The appellant will be entitled to the 
costs of this appeal in this Court. 

Fforde, J. —I concur. 

Appeal accepted. 
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Zapar Ali, J. 

Sher Afzal —Defendant—Appellant. 

V. 

Mohan Lai —Plaintiff—Respondent. 

Second Appeal No. 2172 of 1925, De¬ 
cided on the 9bh February 1926, from the 
decree of the Dist. J., Rawalpindi, D/— 
256h May 1925. 

Evidence Act, S. —Posting of letter proved 
—Letters bearing note by pos/maa that It was 
refus^ by addressee—Presumption under S. 114 
that it was so refused arises. 

Where a notice sent by post in a registered 
Cover is returned by the postm.in with the note 
that the addressee refused to receive it, and the 
posting of the notice has been proved, the pre¬ 
sumption under S. 114, that the addressee did 
refuse to receive it, arises : 15 Cal. 681: 17 C. W. 
N. 1073 and 23 C. TT. N. 319, Foil. [P 521C IJ 

Aziz Ahmad —for Appellant. 

Gobind Ram Rhanna —for Respondent. 

Judgment. —This suit by a landlord 
against his tenant for ejectment and to 
recover rent was dismissed by the trial 
Court, but has been decreed by the lower 
appellate Court. 
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The only question on which this second 
appeal by the defendant was admitted 
was whether he was liable to pay rent 
for ten months at the enhanced rate 
charged by the plaintiff. His plea was 
that he was not, because no previous 
notice for enhancement of rent had been 
given to him as required by the terms 
of the lease under which he had rented 
the house. The plaintief produced a 
notice sent by him to the defendant by 
post in a registered cover, but returned 
by the postman with the note that the 
addressee refused to receive it. The 
posting of the notice having been proved 
by the evidence of the plaintiff, the 
presumption under S. lU of the evidence 
Act, as held in Jogendro Chunder Ghose 

V. Dwarka Nath Karmolcar ii) ; Durga 
Nath Pravianik v. Rajendra Nath Sana 
(2) ; and Girish Chandra Ghose v. Kishore 
Mohan Das (S) was that the defendant 
did refuse to receive it. The plaintiff, 
therefore, did send notice to *ihe defen- 
dent and the appeal must fail. I accor¬ 
dingly dismiss it with costs. 

Appeal dis missed. 

(1) [ 1888 ] 15 Cal. 681. x o.'o 

(2) [iOm 17 C. W. N. 1073=20 I. C 363. 

(3) C19-20] 23 G. W. N. 319=54 I. C. 5. 
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DAtiiP Singh, J. 


Rahman and oi/iers—Convicts 
tioners. 


Pebi- 


Emperor —Opposite Party. 

Criminal Revision No. 356 of 1926, 
Decided on 7th May 1926, from an order 
of the S-J., Gujranwala, D/ 22nd 

January 1926. 

(a) Criminal P. C. (amended 1923). S. So 

Separate sentences. qrq r.f 

Separate T c“Tre ""itV inogal iu view of 

the I B 1926 Bom. 64 and 49 

amended S. 35 . .4. i. i<- -p ^21, 0. 2] 

916 | Poll* 

^nvicted under 

■^‘wHere five persons are charged for forming an 
Where nve p acquit- 

unlawful assemb y ulace of oXenoe was 

ted as presoc^ at ‘th/orvi°«on of one 

.jot satisfactorily proved, ^ ^ ^ 

only under s. 147 is no® g 2] 

X,ah. e9ti, Bi^t. ^ 

A. K. Janjua—iov ^Petitioners. 
ulammad Monier-iox the Crown. 


Judgment.—The sole point in this 
criminal revision on which notice was 
issued by the learned Judge was whebhel 
separate sentences under Ss. 117 and 332 
of the Indian Penal Code wore legah 
Counsel for the petitioners admits that 
in view of the amendment of the 
Criminal P. C., and Pin* Rama Havaldar 
V. Emperor (l) he has nothing much to 
urge on this point. Bub he has oonten* 
ded that as four persons have been 
acquitted by the learned Sessions Judge 
and three only convicted and one is an 
absconder, it is, therefoi*e, no longer 
proved, nor held by the learned Sessions 
Judge, that there were five persons form¬ 
ing an unlawful assembly. He has dited 
Ata Muhammad v. Emperor (2) in sup¬ 
port of his contention. In the case cited 
there was a finding to the effect that it 
was proved that of the five persons 
alleged to form the unlawful assembly 
two were not there. In this case alh 
that the learned Sessions Judge finds M 
that it is nob proved bo his satisfaotioaj 
that the persons he has acquitted w^erd 
present. The distinction is obvious, 
therefore, between tbis case and Ata 
Muhammad v. Emperor (2). I, therefore, 
see no force in this contention. No 
doubt the Sessions Judge should have 
found that five persons of whom three 
have been convicted and some others 
who have nob been convicted formed an 
unlawful assembly, bub in viev7 of the 
fact that counsel for the petitioners 
before him only contested the illegality 
of the sentence under S. 147 and seems 
nob to have contested the fact that the 
conviction under S. 147 was nob justified 
at all, the omission of the learned 
Sessions Judge bo record a finding is nob 
material. 

On the first point I agree with all 
respect with Piru Rama Havaldar v. 
Emperor U) that the change in the sec¬ 
tion makes the previous rulings inappli- 
cable. At the same time it would, in my 
opinion, in the majority of cases be 
unnecessary to inflict separate sentences 
\ in cases of this nature. Bub there is no 
illegality in the case and the total 
sentence inflicted is not, in view of the 
circumstance's, severe, I, therefore, 
dismiss the revision. 

Revision dismissed. 

(1) A, I. B, 1926 Bom. 64=49 Bom. 916. 

(2) A. I. B. 1923 Lab. 692. 
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Shadi Lal, C. J.. and LERossKjNori, J. 

Piare LoZ —Plaintiff—Appellant. 

V. 

Ishq Lai —Defendant—Respondent. 
Letters Patent Appeal No 64 of 1925, 
Decided on Slst March 1926, from a 
judgment of Martineau, J., in Civil 
Appeal No. 1771 of 1924, D/- 30 1925. 

Evidence Act, S. 15 —Open user for long time 
<5 presumed to be as of right. 

An open user coutinued without iuterruption 
for a long time and not shown to ba attributa¬ 
ble to any permission on the ower’s part is 
prima facie evidence of enjoyment as of right. 
The presumption is that the user is of right. 

Manohar Lai —for Appellant, 

SKamair Chand and Harish Ghand — 

for Respondent. 

Judgment. —The question for deter* 
mination in this appeal is whether the 
defendant has proved his right of ease¬ 
ment in respect of the wall A B. which 
has been held to be the property of the 
plaintiff. Now. the learned Senior Sub¬ 
ordinate Judge, on appeal from the 
decree passed by the trial Court, held 
that the defendant had been using the 
wall for more than twenty years, but 
that he had not acquired any easement 
because the user of the wall must be 
regarded as permissive. 

There is ample authority for the pro¬ 
position that an open user continued 
without interruption for a long time 
and not shown to be attributable to any 
permission on the owner’s part is prima 
facie evidence of enjoyment as of right. 
'We agree with Mr. Justice Martineau 
that the presumption is that the user 
was of right and that the defendant has 
established bis easement by prescription. 

It is, however, contended by the 
learned counsel for the plaintiff that 
the defendant, even if he is entitled to 
an easement, has no right to prevent the 
plaintiff from rebuilding the wall as his 
easement in respect of the new wall is 
guaranteed. This contention was not 
raised either before the single Judge, 
from whose judgment this appeal under 
Cl. 10 of the Letters Patent has been 
preferred or in either of the subordinate 
Courts. We cannot allow (»he appellant 
to urge a new point in the Letters 

Patent appeal. i ^ 

This appeal is accordingly dismissed 

with costs. 

Appeal dismtssed^ 
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JAI JCjAL t J• 

Bhanun Bam and others —Plaintiffs-* 
Appellants. 

V. 

Jiwanda Bam and others —Defendants^ 
Respondents. 

Second Appeal No. 1772 of 1925, Deci* 
ded on 26bh March 1926, from the decree 
of the Dist. J., Multan, D/— 9th May 1925, 

Partnership — Dissolulton—Balance struck by a 
partner af ter dissolution—Pirm ts not liable. 

After a pi^rtaership has been dissolved and 
accounts setoled any balance struck by a partner 
is one without authority and oousideratiou. It does 
not create any liability on the firm. [P 522, C 1] 

Mahesh Das —for Appellants. 

Jai Qopal Sethi —for Respondents. 
Judgment. —The appellants instituted 
a suit against the respondents for recov¬ 
ery of Rs. 703-6-6 being principal and 
interest alleged to be due on balance 
struck for Rs. 521- 9- 6, on the 28th 
February 1917 by Tota Ram. He was 
alleged to be a partner in the firm which 
was jointly owned by the respondents. 

The plea of the respondents was that 
the firm ceased to exist in 1913 and that 
Tota Ram, therefore, had no authority to 
strike any balance on behalf of the firm. 
The liability also was denied on the 
merits for want of consideration. Tota 
Ram, it may be mentioned, is an uncle of 
the plaintiff. The District Judge has 
held that the balance struck by Tota Ram 
was without authority and without con¬ 
sideration and was collusive. On behalf 
of the appellants it was contended that 
in’the account books of the respondents 
the amount claimed by them is shown to 
be payable by the respondents. On 
examination of the account books and the 
evidence relating to the same it appears 
that these entries were also in the hand* 
writing of Tota Ram, A suit for the ac* 
counts of the dissolved partnership was 
instituted by the respondents against 
Tota Ram in i917 and the pleadings of 
Tota Ram were that the partnership 
ceased to exist in 1914 and that all the 
accounts between the partners were 
setDled then. Under the circumstances 
mentioned above, I hold that the 
conclusions of the learned District Judge 
are quite correct and that the balance in 
favour of the appellants was struck by 
Tota Ram with a view to injure the 
partners and was without consideration. 

I dismiss this appeal with costs. 

Appeal dismissed. 
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Harrison, J. 

Bantti, -Plaintief—Appellant. 
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V. 


Defendants 


fjchnci Oas and others 
Respondents. . ^ , 

Miso. Appeal No. 1316 of 1924. Decided 
on 23rd January W25. from an o^^er of 
thedenior 3ub.-J.. Sheikhupura. D/ 24th 

March 1924. 

Sp«l/k Belief Act, S. ii-Sutt far declaralwn 

—Temporary injunction can he granted. 

A temporary injunction can 'j? ed 

suit for a declaratioa : rno q y'l 

DiV(. A. 1. B. 1922 Lah. 356, Foil. [B. 523. C. 2J 

Badri Das—for Appellant. 

Miikand Oal Pari—lor Bespondente. 

Judgment.— The question in this ai^ 
neal is whether the Senior Suh-Jud^e 
has passed a euitahle and proper order 

under the oiroumstances 

oular ease which was before him. One 

Bantu, minor, claiming to be the fourt 

chela of one Nihal Das deceased, and m 

virtue of an oral g‘ ^ 


virLue oi o*-- , • 

brought this suit against ce^ai“ in 

dividuals and the Shromani Gurdw^a 
Brobhandak Committee for a declaration 
that he was entitled to a fourth share 
Is the joint holding. By a separate ap 

November 1922. the plaintiff ^a^ a° 
tually in possession through his tenants 

and that in spite of the fact ^ 

24th of October 1922, the Collector had 

held that the Committee was in posses^ 

' n The Court further held that subse 

a "nt to the institution of the suit, the 
defendant Committee had ‘^P^he 
Sion of a part p^y rent to 

tenants d^er decision were 

'sub-jXh^^^^^ 

l-t^ th; “ i-f Sr^^tletr- 

I’^^^rmittee to Sr security for 

i*^3 00°0 per annum, apparently for an 

Rg. d.UUU per until the case was 


any rents realized by them. He pointed 
out that difficulties must arise at the 
time of making recoveries, that the 
plaintiff was a minor and the Committee 
was a registered body with no funded 
capital ; but he passed this order as he 
stated that he apprehended that the 
grant of the injunction prayed for was 
likely to lead to the mismanagement of 
the property and other disputes. At the 
same time he passed a further order 
directing the plaintiff to give security 
for a sum of Rs. 1.600 for the costs of 
the case. No order was passed calling 
upon the defendant to give such security 
although the Sub-Judge held that the 
defendants had no property beyond the 
income derived from religious institu¬ 
tions which was spent on certain objects 
as soon as it was realized. 

Counsel for the plaintiff-appellant 

points out that under O. 25, R. 1. securi y 
could not be demanded from 
plaintiff, as he has a residence in British 
India. This is so and I set aside so 
much of the order as refers to the 
plaintiff. So far as the defendant is 
concerned it is urged that because it is 
laid down in Bishun Brash ad Pathak v. 
Sashi Bhusan Misra (l) that a tempor¬ 
ary injunction should not be granted 
in a suit in which the ultimate result 

would not be the granting of a 
nent injunction or in other words tha 
because the same principles govern the 
granting of a temnorary injunction as- 
the granting of a permanent injunction 
it follows that a temporary injunction 
can never be granted in a suit for a 
declaration. This is going too far and i^ 
Kanshi Bam v. Sharf Dm (2) a tempor¬ 
ary injunction was so granted in a suit 
for a declaration. The defendant relies 
chiefly on the fact that mutation has 
been recorded in his favour ; but this, i 
think, goes for very little, if anything 
against the finding of the Sub-Judge that 
the plaintiff was in possession at the 
time of the institution of the suit, and 
the conduct of thg defendant in ousting 
him to the extent of collecting rents 
from his tenants show that he is not 
entitled to any particular sympathy. 
This case has already lasted for two 
years and may be expected to last very 
much longer. A suggestion made that 
both parties should agree to pay all rents- 


(1) A. I. R. 1923 Patna 133, 

(2) A. I. R. 1922 Lah, 350. 
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realized by them into Court until the 
decision of the case is not acceptable to 
the defendant and under the circum¬ 
stances it appears to me that the pecu¬ 
liar facts of this case do justify the 
granting of the injunction sought. I 
am nob passing any order as to posses- 
sion being given to the plaintiff by the 
defendant Committee ; there is no ques¬ 
tion of physical possession by either 
party. The injunction I grant is to res¬ 
train the defendant Committee from 
realizing any rents due from the tenants 
who are in cultivating possession of the 
land in suit. 

I set aside both orders demanding 
security. 

The costs of this appeal will be paid 
by the respondent Committee to the 
appellant. 

Order accordingly, 

A. I. R. 1926 Lahore 524 

Shadi liAti, O. J., AND Coldstream, J. 

Jagat Singh and anothe? —Plaintiffs— 
Appellants. 

V. 


would nob affect their reversionary rights 
on the death of Mb. Chandi- In that 
suit Lachhman Singh was joined as a 
defendant. The decree was confirmed on 
appeal. Mb. Chandi died and the land 
in dispute was recorded by mutation in 
the name of Lachhman Singh who took 
possession. 

Jagat Singh and Bhagab Singh there¬ 
upon instituted the suit out of which 
this appeal arises against Lachhman 
Singh for possession by virtue of the gift 
of the 11th August 1910. The Munsif, 
who tried the suit, held that Lachhman 
Singh having consented to the gift could 
not now keep possession against the 
plaintiffs and upon this finding and the 
findings upon the other issues struck, he 
gave a decree. Lachhman Singh 
appealed, and the District Judge, while 
agreeing with the finding that the gift 
had been made with the consent of 
Lachhman Singh nevertheless held that 
the latter was not estoppsd in any way 
from succeeding to and retaining posses¬ 
sion of the land as Mt. Ohandi's husband s 
heir. ' the gift to the plaintiffs being 
invalid. He accepted the appeal and 
dismissed the suit. Jagab Singh and 
Bhagab Singh have appealed urging 
that the District Judge’s view of the law 


Ijachhman Singh — Defendant—Res¬ 
pondent. 

Second Appeal No. 1926 of 1922, De¬ 
cided on 7th May 1926, from a decree of 
the Dist., J.. Amribsir, D/- 10th March 
1922. 

Custom (Puyijab)—Olft with coKsent of next 
reversioner—Be cannot impeach gift ayul get 
possessicn o»t donor's death. 

Where a gUb is made with the consent cf the 
next reversioner, but'it is contested by roniote 
reversioners and they obtained a decree declaring 
the gift to be inoperative as against them, the 
{ormer, on the death of the donor, cannot 
impeach the gift and get possession of the pro¬ 
perty. [P 524, C 2J 

S. C. Chatterji —for Appellants. 

H. D. Bhalla —for Hespondenb. 

Judgment. —On the 11th August 
1910 Mb. Chandi gifb^d some ancestral 
land of which she was in possession as 
widow of Ala Singh to Bhagab Singh and 
Jagat Singh, the sons of her daughter, 
with the consent of Lachhman Singh, 
nephew of Ala Singh and Ala Singh's 
next reversioner. Ala Singh’s other 
reversioners successfully contested the 
alienation by declaratory suit getting a 
decree bo the effect that the alienation 


is unsound. 

The appexl must, in our opinion, 
succeed. The decree in favour of the 
reversioners declared the gift inoperative 
as against these reversioners, bat so far 
as Lachhman Singh is concerned the gift 
being with his consent cannot be im¬ 
peached by him. So far as he is con¬ 
cerned, the title of Jagat Singh and 
Bhagab Singh is perfectly sound and 
invalidates his claim as against the 
donees. We accept the appeal with costs 
and remit the case to the learned 
District Judge who will dispose of it in 
accordance with the decision on the 
other points raised by the appeal. 

Case remitted* 
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C. DeSotiza —Appellant. 

V. 

S. B. BiBiTJiorm—Kespondent. 

Miso. First Appeal No, 3035 of 1924, 
Decided on 17th March 1925, from an 
order of the Dt. J.. Delhi, D/- 17th 

October 1921. ^ r. / 

CivilP.C., O. 3-:^—Though O. 3d applies to 

Uqutdatlon proceedtngsfact of 

ceedtngs being pending does not give the Court 

jurisdiction. , 

Order 39 is appUoable to prooe^mRS liqu» 
datioQ bub the mere fact that hquidatjon p o_ 

peading would not g.ve » 
tion Court jurisdictioa act under a 39. unles 
the subject-matter is in dispute. [P- 5-^ J 

Tek Chand and Bam Lal—iot Appel- 

Sagar and Bam Kiskore—iot 
Respondent. 

Broadway, J.— 

the Devolopment Gorporatwn “'.1^ 
Limited, which had come into existence 
in November 1917. went i°to compulsory 
liouidation in February 1924- On the 
15 th of April 19'24, one Mr. Do Souza 
addressed the Liquidator, Mr. 
claiming payment of a specified s 
aUe”ng that it was due to him as mort- 
ragr^of certain premises known as lO. 

Alipur Boad. forming pa^ of ^^e pr 
party of the concern. The liquidator 

Refused to recognize the • 

rented Mr. De Souza to prove his claim 

in Court. After some correspondence, on 

the 9th of July 1924. a letter was ad 

ressed by Mr. De Souza s counsel to the 
liquidator again asking him *ke 

moMy. The payment was refused, 
thereupon, on the 26th of Septemb^. 
1924 , another letter on behalf of i-fc. 
De Souza was sent to the l“l“»dator in 
which Mr. Do Souza claimed that he was 
a secured creditor and announced that 
he would realize his security. Heal 
leaed that under the terms of - the mort^ 

held by him he could sell the pro^ 

|.«y mortgM»i •»« 8"'“* “ 

“ ‘.to rnSi tofS 

. S! Ito Sir. m-to.re. ol Ih* lW»l; 

aS °bj «... 9< •" “■> 


prayed for an injunction restraining Mr. 
De Souza from exercising the alleged 
power of sale in respect of the Property 
No. 10, Alipur Road, Delhi. The ‘Court 
issued a temporary injunction which was 
objected to by Mr. De Souza in an appli¬ 
cation filed on the 4th of October, 1924. 
Fintilly. on the 17th of October, 1924, by 
an order of that date the Court overruled 
Mr. De Souza’s objections and directed 
temporary injunction to issue to Mr. Do 
Souza restraining him accordingly until 
such time, if any, as the mortgage in his 
favour be held to be valid. The actual 
injunction which was served on Mr. De 
Souza, was as follows : 


In parsuanc© of the order of the ITth Ootobor, 
192i. of this Court you are hereby prohibited 
and restrained from exercising the alleged powocs 
of sale in respect of No, 10. Alipur Road, Delhi, 
or dealing with the property in any manner 
whatsoever until such time, if any, .as the mort¬ 
gage in your favour be held to be valid. 

Against this injunction Mr. De Souza 
has preferred an appeal to this Court 
and on his behalf Mr. Tek Chand has 
been heard. Mr. Tek Chand has at¬ 
tacked (1) the general power of ;the li¬ 
quidation Court bo issue such injunc¬ 
tions to creditors, and (4 has urged that 
no injunction could 'issue to a secured 
creditor. He has contended that S. 141 
of the Civil P. C.. regulates the procedure 
fco be adopted and does not create any 
substantive right. He has referred to 
K. Damodar Menon v. Kittappa Menon 
(l) and C. V. C. T.Venkatachelam Chetty 
V. Ayyampetumal Teveii (2). Further*, 
he has contended that if O. 39, CivU P.- 
C., applied to liquidation proceedings,, 
its provisions should be confined to suits 
and that no suit was or is pending in any 
Court relating to any dispute regarding. 
10 Alipur Road. He further contended 
that if by the term “suit” any proceed¬ 
ings were meant then before an injunc¬ 
tion coifld Issue under O. 39, the pro¬ 
perty relating to which the injunction, 
was prayed for must be in dispute, i. e., 
that there must be some suit or proceed-^ 
ing actually pending in which the pro¬ 
perty was actually in dispute. Further,, 
that before an injunction could issue a 
case should be made out showing that 
there was urgency and that there was a 
pri m a facie case for its issue. Bamesh- 

111 [1911] 36 Mad. 16=21 M. L. J. 613=10 I* 

C. 879=(1911) 2 M. W/N. 18. 

(2) [19191 42 Mad. 702=37 M. L. J. 248=63 I.. 

C. 33={1919) M. W. N. 768. 
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war Das v. Yakin‘ud~Din Khan (3), 
MaJtdhar Lai Mahabir Pershad v. Firm 
Jai Uatairis Scihu Tj(xI (4), Sack Fee of 
Counsel. In re (5). and Begg Dunlop & Co. 
V. Satish Chandra Chatterji (6). wera 

referred to. 

On the authority of Bam Chand 
V. Bayik of Upper India Ltd.. 
Delhi (7), it was urged that a 

secured creditor was not bound to prove 
bis debt, and that if he did not prove it. 
the only penalty was that he could not 
claim for any balance as the result of any 
shortage due to the realization of the 
security out of dividends that had al" 
ready been deolared. In the present 
case it was urged that the ordinary in¬ 
solvency rule applied and that as Mr. De 
Souza was a secured creditor who had 
declared his intention to rest on his 
security, neither the Liquidator nor the 
Court could call upon him under S. 185 
of the Indian Companies Act or any 
other section to prove his claim so as to 
bring the morgaged property into dispute. 
It was also urged that the present iujunc* 
tion did not maintain the status quo for 
it was to restrain Air. De Souza from 
looking after the property ’ mortgaged 
which was still in his possession. 

On the other side Mr, Moti Sagar 
claimed that inasmuch as liquidation 
proceedings were pending there were 
proceedings going in Court to which the 
Civil Procedure Code would be applica¬ 
ble and that, therefore, an injunction 
was capable of being issued under O. 39, 
B. 1. In addition to the general pro¬ 
ceedings, that were going on, it is further 
urged that there were special proceedings 
pending with a view to ascertaining the 
assets'of the concern. 

It was pointed out that on the 15th 
April 1924, Mr. De Souza had actually 
called upon the liquidator to pay a defi¬ 
nite sum, but this claim by Mr. De Souza 
had been disallowed and he had been 
called upon to prove his claim in Court. 
It was further urged that when the 
concern went into liquidation all property 
belonging to it vested in the Official 
Liquidator whose duty it was to get 

^(3) A. I. R. 19‘2-i Lah. 633. 

<41 fl920l 55 I. C. 403. 

(5 [1907] 33 P. L. R. 1907=45 P. W. R. 1907= 

61 P. R. 1907. 

<6) [1919] 46 C»d. 1001=29 C. L. J. 584=54 I. 

C. 862=23 C. W. N. 677. 

(7) A. I. R. 1922 I^h. 281=3 Lab. 59. 


possession of the assets and to distribute 
the same among the various creditors. As 
a past director Air. De Souza was amen¬ 
able to the jurisdiction of the Court 
and action under S. 185 could be taken 
against him, the Court being empowered 
under S. 185 to act suo motu when it was 
necessary to protect the property of the 
concern in liquidation. It was admitted 
that, as laid down in Chidambaram 
Chettiar v. Tinnevelly Sarangapani Sugar 
Mill Co. Ltd. (8), an agent of the concern 
in liquidation might well have held a 
lien on the assets of the conoern in his 
possession, bub it was urged that in the 
present case there are no valid liens in 
existence as the circumstances under 
which the alleged mortgage was said to 
have been executed indicated the prepa¬ 
ration of a fraud. Reference was also made 
to the fact that the Alliance Bank of 
Simla, Limited, in liquidation was one of 
the Development Corporation’s principal 
creditors and that the said Alliance Bank 
of Simla had claimed to be in possession of 
the title deeds of 10, Alipur Roa^, alleg' 
ing that that property had been mortga¬ 
ged to it (the Bank). Ho further urged 
that as it hal been brought to the notice 
of the Court that he was at one time 
officer of the Company who was in pos¬ 
session of the property belonging to the 
concern and claimed to be entitled to sell 
it in accordance with a mortgage in his 
favour and threatened to so sell it, and 
that the claim so advanced by the ex- 
officer of the company was disputed by 
the Official Liquidator who attacked it 
as fraudulent, and further that another 
creditor was claiming a lien on the same 
property, the Court had inherent powers 
to make such an order with the property 
as would keep it intact till the various 
claims had been adjudicated upon. 

In reply Mr. Tek Chand contended that 
no proceedings bad actually been institu¬ 
ted to avoid the alleged mortgage and 
that as Air. De Souza claimed to be a 
secured creditor he could not bo called 
upon to surrender possession of the pro¬ 
perty in question. He further urged 
that so far as S. 185 of the Indian Com¬ 
panies Act was concerned the possession 
of the ex-officer of the company must 
have originated in his capacity as such 
which was not the case in the present 
instance, reliance being placed on In re 

(S) [1908] 81 Mad, 123=18 M. I*. J. 25L- 



1926 JlWAN V. Nawab (Campbell, J.) Lahore 527 

PalacB JJwiauranis Limited (9). As fco the order fchafc fche provisions of O. 39 oould 


claim by fche AUianoe Bank, ifc was con¬ 
tended that at the most the dispute was 
between two persons who claimed to be 
the mortgagees of the same property and 
that these two parsons should have been 
allowed to refer their respeotive claims 
to the ordinary Courts and not forced to 
ask for an adjudication by the Liquida¬ 
tion Court. 

After a careful consideration of the 
arguments addressed to us by the counsel 
for the parties and of the authorities 
cited we are of opinion that in the pre¬ 
sent case the injunction was wrongly 
issued. In our judgment O. 39 of the 
Civil Procedure Code would be applicable 
to proceedings in liquidation, but we do 
Qot think that the mere fact that liqui¬ 
dation proceedings are pending would 
give a Liquidation Court jurisdiction to 
act under O. 39. According to that 
order where in any suit it is proved 
** that any property in dispute in a suit 
is in a danger the Court may grant a 
temporary injunction. While we consider 
that the expression suit includes pro¬ 
ceedings, we are of opinion that before 
action may be taken under O. 39, R. 1> 
the property must be in dispute in such 
proceedings. In the present case the 
property, to wit, 10, Alipur Road, was 
not actually in dispute in any proceed¬ 
ings. ‘Whether or not proceedingg under 

S 185 or any other section of the Indian 
Companies Act would have given the 
Liquidation Court jurisdiction to issue 
the present injunction is a matter which 
we do not feel callad upon to decide, as, 
admittedly, no such proceedings were 
pending at that time, and as far as we 
are aware none have been instituted. We 
do not think that the mere fact that the 
appellant advanced a claim to being a 
mortgagee of 10, Alipur Road, and signi¬ 
fied his attention to act under the terms 
of that mortgage brought the said pro¬ 
perty into dispute within the meaning of 
this rule and order. Nor -do we 
think that the mere fact that ano¬ 
ther creditor, namely, the Alliance Bank 
of Simla, Limited, in liquidation also 
claimed a lien on this property gave the 
Liquidation Court the necessary jurisdic¬ 
tion We consider that before the pro¬ 
perty could be held to be in dispute in 

~ /Q\ ri914l 1 Oh.^92=83 -L. J. Oh. 427—110 
^ Jj T 534=21 Manaon 109=58 S. J. 268 — 
SO T. L. B. 248. 


be invoked some definite proceeding 
should have bean instituted relating to 
the said property. We, therefore, accept 
the appeal with costs and set aside the 
temporary injunction. Costs will be 
paid out of the assets in the hands of the 
Liquidator. 

Appeal accepted. 
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Campbell, J. 

Jiwan and another —Plaintiffs—Ap¬ 
pellants. 

V. 

Nawab and another —Defendants— 

Respondents. 

Second Appeal No. 2605 of 1925, 
Decided on 28th April 1926, from a decree 
of the Dibt. J., Jhelum, D/- 25th May 
1925. 

{a). Clvtl P. C., O. 7, R. 14 {^2)—VnHsted docu¬ 
ments—Court may refuse to admit later on. 

A document not listed with the plaint may 
not be admitted by Court at a subsequent stage. 

[P 527 C 2] 

(6) Punjab Pre-emption Act (1018), S. 15 
(6)—nSha rer in a well. 

A. oo-sharer in a weil has no right to pre-empt 
a sale of laud merely because it was sold with 
richt to irrigate it by the water of that well. 

[P 528 C 1] 

Shuja-ud-Din —for Appellants. 

Nanak Chand —for Respondents 

Judgment. —The second appeal arises 
out of a pre-emption suit which has 
been dismissed. The first point taken 
for the plaintiffs appellants is that 
certain documentary evidence which was 
tendered in the trial Court late, that is 
to say, after the first hearing, was impro¬ 
perly rejected. This point was raised 
before the lower appellate Court which 
also refused to accept the documentary 
evidence, and as this evidence was not 
listed in a statement attached to the 
plaint as required by O. 7, R. 14 (2) 
Civil P. C, I see no reason why the 
Courts should have admitted it. 

The only other point argued is in 
respect of the plaintiffs' right of pre¬ 
emption. The property sold consisted of 
23 kanals of land ma bari chah. The 
plaintiffs have argued that they were 
co-sharers in the well and that, since a 
share in the well was included in the 
sale, hence they became co-sharers within 
the meaning of S. 15 (b) of the Punjab 


528 Lahore 


Kaqli V. Emperor (Addison, J.) 


1926 


Pre"empfcion Act. The authority against 
them cited by both Courts below is 
Shahu V. Hakit (l). where the would-be 
pre-emptor was a co-sharer in the actual 
ground in which certain wells stood and 
in the actual well buildings. It was 
there held that thi'^ fact did not give him 
a right of pre-emption in respect of land 
irrigated by means of those wells and of 
part of the field number in which the 
wells stood and of the well buildings. In 
the present case it is not clear that the 
sale transferred any more than the right 
to take water from the well. There is 
no Oulier evidence on the point. 

The appeal must fail and is dismissed 

with costs. 

Appeal dismissed. 

(1) 44 P. R. 1900. 
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Addison, J. 


Naqli —Appellant, 

V. 


Emperor —Opposite Party. 

Criminal Appeal Ko. 299 of 1926, Deci¬ 
ded on 8th May 1926, from an order of 
the Mag. 1st Cl.. Ambala. D/- 26th Janu¬ 


114. Jllus. (a)—PtndL Code, 


ary 1926. 

Evidence Act, S. 

S. 411. _ , 

Possession of stolen property 
theft raises no presumption that the holder 
thereof was either the thief or received goods 

knowing them to be 22 C. W W 597. 11 

T^.W. 43 and 22 Cr. L. J. 595, Foil. lir. o 


Abdul Rashid —for the Crown. 


Judgment.—One Naqli, a Sansi of 
village Naharpur, District Ambala, has 
been sentenced under S. 411^75, Indian 
Penal Code, to seven years’ rigorous im¬ 
prisonment including three months 
solitary confinement together with a 
fine of Es. 100. He has appealed from 

• J J 

On the night of the I5th/lbth August 
1923, the shop of Ddhe Bam, a Bania of 
Barara, was broken into and jewellery, 
cloth and utensils stolen. The offence 
was reported at once but the crime re¬ 
mained untraced for a long period. The 
Sub-Inspector of Jagadbari police sta¬ 
tion was investigating another case in 
September 1925 when he received cer¬ 
tain information. The appellant was 


called and took them to one Mt. Nanki 
who, at the instance of the appellant, 
produced a gold nose-ring which the 
appellant bad pawned with her about 
March 1925. There is satisfactory^ evi- 
denoe on the record that he did pawn 
it and the ornament has been identified 
as being one which was stolen from 
Udhe Bam on the night of I5th/16th 
August 1923. 

The case against the appellant, there- 
fore, is at the best that he was in pos¬ 
session of the gold nose-ring and paw-, 
ned it with Mt. Nanki some 19 months] 
after the burglary. It seems clear to 
me that no presumption arises under 
S. 114 of the Evidence Act in these cir- 
oumstances. In Joj/enullah Bepati v. 
Emperor (1) possession after three 
months was held to raise no presumption 
In In re Jaimullahdin (2) it was held 
that thirteen months was not'^ soon after 
the theft. In Bari Ram v. Emperor (3> 
it was held that possession five months 
after the offence did not give rise to the 
presumption under S, 114 of the Evi¬ 
dence Act, The period in the case under 
appeal is much larger than any of those 
periods. I must, therefore, hold that 
there is no presumption in the 'present 
case that the appellant was either the 
thief or received the goods knowing 
them to be stolen. He must be acquit¬ 
ted. 

He explained that the ornament be¬ 
longed to his sister who was dead though 
he produced no evidence to substantiate 
this allegation. That is not important. 
As there was no evidence against him no 
explanation could be asked from him. 

I accept the appeal and acquit appel* 
lane and further direct that the fine, if 
paid, shall be refunded. 

Appeal accepted 


(1) C1918] 22 O.W.N. 597=46 I.C. 168. 

(2) [1919] 11 L.W. 43=63 I.C. 819. 

* (3) [1921] 22 Or. L.J. 595=62 I.C. 867. 
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^ A. 1. R. 1926 Lahore 529 (1) 

• Jai Lal, Jt 

Raja Ram —Plaintiff—Appellant. 

V. 

Firm Nanhe Mal-Lala Mai and others 
—Defendants—Respondents. 

Second Appeal No. 2378 of 1925, De¬ 
cided on 7tb April 1926, from a decree 
of the District J., Delai, D/- 8th July 
1925. 

sjs Ltmitatton Act (1908;, S. 12— Copy of decree 
applied for within limitation excluding time 
/o/cen for obtaining copy of judgment—Time re¬ 
quired for copy of decree should be excluded. 

Where on the day the applloatiou for a copy 
of the deoroe appealed from is made, the appeal 
would have been in time adding the time re¬ 
quired for obtaining a copy of the judgment, the 
time required to obtain the copy of decree 
should to also excluded in computing the time 
allowed for filing of the appeal. A.I.R. 1922 P. C’ 
352 and A. I. R. 1922 Lah 423, Ref. [P 529 C 2] 

Shamair Chand-^ior Appellant. 

Bishen Naraia —for Respondents. 

Judgment. —This is an appeal from 
the decree of the learned District Judge, 
Delhi, dismissing the appeal as time- 
barred. The judgment from which the 
appeal was made is dated the 17th 
December 1924. An application for 
copy of the judgment was made on the 
2nd January, 1925. It was ready on the 
12th January. An application for copy 
of the decree was made on the 26th 
January and the appeal was presented 
without a copy of the decree on the 27th 
January but was re-filed with such a 
copy on the 2bth. The learned District 
Judge has held that the appeal had been 
barred by limitation when it was re¬ 
presented with a copy of the decree on 
the ground that the application for a 
copy of the decree was made after the 
period prescribed by the Limitation Act 
for filing the appeal had expired. In 
coming to this conclusion the learned 
District Judge has ignored the fact that 
on the 26th January when the application 
for a copy of the decree was made the 
appeal, if filed, would have been within 
limitation by virtue of the deduction 
allowed to the appellant of the days 
spent in obtaining a copy of the judg¬ 
ment. Promatha Nath Boy v. William 
Arthur Lee (l) and Bawa Singh v. 
Thakitr Sin gh (2) support the contention 

(1) A. I. B- 1922 P. O. 352=49 Cal. 999 (P.C.h 

(2) A. I. R. 1922 Lah. 423. 
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of the appellant and the view of thel 
learned District Judge is wrong. S. 12 
( 2 ) and (3) also gives the appellant the 
right to deduct the days spent by him 
in obtaining a copy of the decree and 
also for obtaining a copy of the judgment. 

I accept this appeal and remand the 
case to the learned District Judge for 
decision on the merits. Court-fee on the 
memorandum of appeal will be refunded 
other costs will abide the result. 

Case remanded. 


A.l. R. 1926 Lahore 529 (2) 

Broadway and Fforde, JJ. 

Pal Singh and others —Plaintiffs—Ap¬ 
pellants. 

V. 

Jagir —Defendant—Respondent. 

Second Appeal No, 1024 of 19 2^, 
Decided on 31st March 1926, from the 
decree of the Dist, J. Amritsar, D/- 3rd 
April 1922. 

Evidence Act, S. 112 —Time of birth and no 
of conception material. 

Section 112 refers to the pofot of time of the 
birth of the child as the deciding factor and not 
to the time of conception of that child. A. I. R. 
1924 yad. 677 Foil. [P 530 C 1] 

Bihari Lai —for Appellants. 

K. J. Rustomji —for Respondent. 

Broadway J. —The question for 
determination in this second appeal is as 
to the paternity of one Jagir. It appears 
that his mother Mt. Harnam Kaur had 
been married to Hari Singh. Hari Singh 
died on the lOth January 1919 and Jagir 
was born of Mt. Harnam Kaur on the 
17th October 1919, that is, 279 days 
after Hari Singh’s death. On these facts 
Jagir claims to be the son of Hari Singh. 
His claim was decreed on appeal by the 
learned District Judge of Amritsar. The 
judgment of the learned District Judge 
shows that in coming to his conclusion 
he was clearly infiuenced by the provi¬ 
sions of S. 112 of the Indian Evidence 
Act, but in applying the povisions of 
that section the learned District Judge 
omitted to see that the presumption 
raised by that section was, in the pres¬ 
ent case, against Hari Singh being the 
father of Jagir. For it has also been 
found as a fact that after the death of 
Hari Singh Mt. Harnam Kaur married 
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Sohan Singh, a cousin of Han Singh, 
b?chaarr°anaazi, on the 25th February 
1919 The presumption, therefore, und 
S 11*2 of the Indian Evidence Act was 
ihat Sohan Singh was the father of Jagir. 

E,M»« WP~r..o h.™•» 

that Hari Singh had access to Mt 

HarnamKaur at a ^ 

rv^ence" as on the facts of this case 

wholly irrelevant- Mr. Rustom]i for 
respondent referred xoPalani v. SethuW 
but that authority 

;U was pointed . T 

Krishnan in that case that S. 112 o 
Evidence Act refers to the point of time 
iof the birth of the child as the 
factor and not to the time of oonceptmn 
of that child-a view m ^^ich 1 
thorou'^hly concur. In my opinion, the 
tiew ta\en by the trial Court was correo 
and I would therefore accept this appeal 

Tith costs and setting asside the decree 

Tf the lower appellate Court restore that 
of the Subordinate Judge. 

Fforde, J-— I agree. 

Appea.1 accepted. 
077=47 Maa. 7 og, 
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JaIj Eal, J* 

Harnam Singh and another-VUintiS^ 

V. 


Judgment. —This was a suit for a 
declaration to the effect that a mortgage 
of the ancestral land created by the 
plaintiffs’ father and grandfather was 
without consideration and necessity. 
The District Judge'has held against the 
plaintiffs on both these points. The 
only point argued before me is that out 
of the consideration mentioned in the 
mortgage deed certain debts had become 
barred by limitation at the time of 
institution of the suit. It is admitted 
that they were within time when the 
mortgage was created. It is 
ed that as at the time of the suit the 
legal obligation to pay some of the 
debts had ceised to exist, therefore, the 
mortgage ceased to that extent to bo for 

valid necessity. . 

I am unable to see the force of this 

contention. What we have to see ir 
the facts as they existed at the time o 

the execution of the mortgage-deed. I 
is. in my opinion, quite clear that at 
that time there was a legal necessity fori 
the mortgage in suit and thab^ 
is all that the Court has to see 
in suits like the present. If on 
account of circumstances which came 
into existence after the date of the 
mortgage, some of antecedent debts have 
been extinguished, the original transac¬ 
tion cannot, on that ground alone, be set 
aside. The fact that the mortgagee has 
nob yet paid the antecedent debts ^oes 
not affect the question of the validity 

of the mortgage. , 

I dismiss the appeal with costs. 


Juoan Singh »nd anotk er-Dofeudants 

-i:ra° f.. 

cided OB 4th May 1926 , from a decree M 
the Addl. Diet. J- Lahore. D/ 27th 

Ip^jab)—Alienation by father—Morl- 
lagTuZm If nlceslly for it exHted at the 

time of mortgage. ^ 

In a suit ioT a declaiation to toe effect that 

iJ^rtcase of the ancestralland created by the 
^laintifis’ father was without consideratitm and 

necessity, what the Court has to see js whether 
''•‘''taro“somro?"den^^ 

mortgage. have been extinguished, the 

‘„1f^naT“tra^saction cannot on tl-t^gronnd 
n1oti6 be set aside. 

Devi Das—for Appellants. 

Ishar Das—for Respondents. 


Appeal dismissed. 


A. I. R. 1926 Lahore 530 (2) 

CAMPBELIi, J. 

Ladh a Defendant—Appellant. 

V. 

Su7idar Plaintiff— Respondent. 

Second Appeal No. 1335 of 1924 , Deci 
ded on 8th January 1925. from a 
of the Addl. Dist. J., Amritsar, D/- 7th 

February 1924, , ue 

(a) Begistratton Act, S. 17-S. 17 must ^ 
strictly co)ts/rwc<i —of dwihi 
given to the person uho tranis a docuvtent 

admitted. . , 

Section 17 being a disabling secti<5n must ^ 
strictly construed so that unless a document is 
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clearly brought withiu its purview non-regis* 
traiioQ is no bar to the dooumeut bnog admitted 
ia evidence : (A. 1. i?. Ldh. 43, Foil.) And if 
there is any doubt on the subject the benefit of 
the doubt must be given to the person who wants 
the Court to receive the dooumeut in evi¬ 
dence. A. I. B. 1922 Lah. 43. Foil. [P. 531, C. 2] 
(6) Act, S. 17 —.Document not 

superseding or substlUUing previous contracts but 
creating charge of less than Rs, 100 does not come 
within S. 17. 


Where the contents of the deed do not 
supersede the previous mortgage contracts 
nor substitute an entirely fresh contract but mean 
that the redemption price of the two previous 
mortgages is increased by a further sum less 
that Rs. 100, the document is not one which 
comes within the scope of S. 17. [P. 531, C. 2] 

(c) T. P. Act, S, 100— Mortgagee's Interest is 
charge on mortgaged property—Rule should not 
be shaken — Mortgage—Rights of mortgagee — Lim. 
Act, Art. 132. 


A mortgagee is entitled to treat interest due 
under a mortgage as a charge upon the mortgaged 
property in the absenos of any contract to the 
contrary and it is most important that this 
ffeneral rale should not be shaken in any parti¬ 
cular : A. I. R. 1924 P, C. 183 Foil.'. A. I. B- 
1924 Lah. 273, not FoU. being considered as 
overruled by A. I. B. 1924 P. C. 183. [P. 532. C. 1] 


Fakir Chand-'tor Appellant. 

Dtini Chand for Ganpat Rai —for 


Hespondent. 

Judgment. —This judgment will dis¬ 
pose of Second Appeals Nos. 1335 and 
1336 ot 1924. 

There are two suits for redemption 
of two mortgages of two plots of land 
which were executed ou the 25th June 
1906. One mortgage was for Rs. 500 in 
favour of Sohan Singh and the other was 
for Bs. 300 in favour of Ladha Singh. In 
both suits the mortgagees represented 
that a further charge had been created 
in the sum of Rs. 56 by an unregistered 
deed of the 2nd March 1911. The lower 
appellate Court has held that the un¬ 
registered deed was inadmissible in evi¬ 
dence for want of registration and that 
the transaction recorded in it could not 
be proved. It held further that if the deed 
was admissible the interest claimed by 
the mortgagees on the principal sum of 
Rg 56 was not a charge upon the 
mortcaged land. Redemption was allowed 
on payment of Be. 800 due on the two 
former deeds but as the plaintiff had 
deposited Bs. 850 in Court this was 
actually the sum which the mortgagees 

obtained. 

In both cases the mortgagees have ap¬ 
pealed. Bs. 212 are claimed on the 
^registered deed. i.e.. Rs. 6. the balance 


of principal and Rs. 206 interest and this 
amount is equally divided between the 
two mortgagees. It has been urged that 
both the decisions of the lower appel¬ 
late Court described above are contrary 
to law. 

In regard to the question of compul¬ 
sory registration the learned Additional 
Judge, has held that the document of the 
2nd March 1911 effected a consolidation 
of the two previous mortgage-deeds and 
has the effect of increasing the charge 
on either plot by a sum certainly exceed¬ 
ing Rs. 100, the consequence of which 
was that the bond was inadmissible in 
evidence for want of registration. I do 
not comprehend the reasoning of the 
learned Additional Judge and no further 
light is thrown upon it by the learned 
vakil for the respondent who has asserted 
that the finding is right* but has not 
been able to quote me any authority 
in support of it. I have examined the 
terms of the document carefully and am 
unable to say that its effect is more 
than to create a further charge of Rs. 56 
upon the two previously mortgaged 
plots. If it re:juired registration it must 
have purported or operated to create, 
declare, assign, limit or extinguish some 
right, title or interest in immovable 
property of the value of Rs 100 and I 
cannot see that it does this. In Attra 
V. Mangal Singh (1) the learned Judges 
declared it to be a well-established rule 
of construction that S. 17 of the Regis¬ 
tration Act being a disabling section 
must be strictly construed that unless a 
document is clearly brought within its 
purview non-registration is no bar to 
the document being admitted in evidence, 
and that if there is any doubt on the 
subject the benefit of the doubt must be 
given to the person who wants the Court | 
to receive the document in evidence. 
The contents of the deed in question are 
not those of a document superseding the 
previous mortgage contracts and substi¬ 
tuting an entirely fresh contract and the 
words cited by the learned Additional 
Judge in his judgment mean no more, in 
my opinion, than that the redemption 
price of the two previous mortgages was 
increased by a further sum of Rs. 56. I 
hold that the document was not one 
which comes within the scope of S. 17 
of the Registration Act. _ 

(1) A. I. R. 1922 Lah. 43. 
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Abdul Bahim v 


The stipulation obout interest immedi¬ 
ately followed the words quoted by the 
WrLd Additional Judge and were as 

follows : haii\^TC 

TetZT Sd^tional Judge decided that 

this was a separate sentence 

nothing to do with the Prevmus sentence 

^^°^L^t"t^hr ;etrst'TndTcttir‘in the 

Ted that interest bad also to 

Knaji V. (q) The latter case 

-sri.‘sJiS .f° s” lTi 

„„„„W bv ‘bl o..«. 

S;S V wirt. Si'.b ( 1 ). I* w.. tb„. 

-“SS. 

lintbe most important 

lthat''‘'thir" general rule should not be 
shaken in any particular. anneals 

»b ‘3!, .b. dbbir b, 

ana in eac redmption price to 

be Sd hy the plaintiff shall be increased 

fchefr costs’in this Court and in the lower 
appellate Court. accepted. 

-»—^rToT^ iV ^ 

f-"’ I. C 677=25 P. W. R. 1913. 

(•31 A. I. R. 1924 Lab. 273. 

(4) A.LB. 1924 P.C. 183. 
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Broadway. J. 

Abdul Ba/iim—Petitioner. 

V. 

Mt. Amir Begum —Respondent. 
Criminal Revision No. 294 of 1926. 
Decided on 26th March 1926. reported 

by the S. J.. r 

February 1926 with his No. 1^6 Cj. 

^^ThrMagistrate has no power to make 
cation for maintenance is lodged, 5 Ps ^ i ) 

Foil. ^ 


Mt. Amir Begum 

{b) Criminal P. C. S, 488 {l)~Father Is 
liable for the maintenance of a child of another 

man. . . 

A father is liable for the maintenance ot ms 

legitimate or illegitimate child unable to main¬ 
tain itself but not for the child of another man. 

[P 532 C 23 

Report. —This case was under S. 488, 
Criminal P. C., by a wife against her hus¬ 
band for an order of her own main¬ 
tenance and that of her two children, one 
daughter of her present husband, the 
petitioner, and a boy by her former hus¬ 
band. The application under S. 488, 
Criminal P. G., was filed before the 
Magistrate on the 7bh Octoper 1925. 

The defence was that the appellant 
had been divorced on the 4th July 1925. 
The Magistrate accepted the plea that 
the applicant had been divorced on the 
4th May 1925 and held that her divorce 
was communicated to her on the 15th 
July 1925 and that the applicant 
with her children had been neglieted 
by her husband from about the middle 
of October 1924 to about the 
14th July 1925, and for this period he 
granted maintenance to the wife at the 
rate of Rs. 25 a month and to her two 
children at the rate of Rs. 10. The second 
party has filed a revision application on 
the following grounds : 

(l). The Magistrate at the most could 
award in law maintenance from the date 
of the application and his order for 
maintenance for the period prior to the 
date of the application was illegal. ( 2 .) 
The petitioner was not liable for the 
maintenance of‘the boy who was the son of 
another man. (3). The monthly rate of 
maintenance is excessive. 

Section 488 (2) says that such allow¬ 
ance shall be payable from the date of the 
order or if so ordered from the date of 
application for maintenance. Accord¬ 
ing to Omree v. Elahee Bukhsh (l) the 
Magistrate had no power to make an' 
order for payment of any sum for the 
maintenance for any period prior to the' 
date on which the application for 
maintenance was lodged As in this case 
the application for maintenance was 
filed in Court on the 7th October 
1925 the order of maintenance for 
a period prior to this date was 
clearly illegal. Under S. 488 (l) a 
father is liable for the maintenance of 
his legitimate or illegitimate child un¬ 
able to maintain itself but not f^r t he 
U) [IS^OIX'pT P. 1870 Cr. 
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child of another imn. So the order of 
the Magiebrata regarding the mainten¬ 
ance of the boy in this case was also 
clearly wrong. 

The petitioner is bound to maintain his 
minor daughter Shah Jahan Begum aged 
15 months, who is with her mother, but 
the Magistrate made no order for her 
future maintenance. A sum of Rs. 5 
per month for her maintenance is not 
too much because her father, the peti¬ 
tioner, is an Overseer and is drawing 
Rs. 80 a month. The proceedings are 
forwarded to the High Court under S. 
483 Criminal. P. 0., with the recommen¬ 
dation that the order for the mainten¬ 
ance of the divorced wife Mt. Amir Be¬ 
gum and her son be quashed and an 
order for the future maintenance of the 
minor daughter Mt. Shah Jahan Begum 
at the rate of Rs, 5 a month from the 
7bh October 1925 be passed against her 

father Abdul Rahim. 

Broadway. J.- For the reasons given 

in the first order of the reference I set aside 
the order directing payment of mainten¬ 
ance prior to the date of the appli^tion 

and*order that the petitioner Abdul Rahim 
shall pay to the respondent Mb. Amir 
Begum the sum of Rs. 5 per mensem from 
the 7bh October 1925 for the support of 
his daughter Mt. Shah Jahan Begum. 

Order set aside* 


A. I. R. 1926 Lahore 533 

Broadway and Fforde, JJ. 

GopaZt—Defendant—Appellant. 

V. 

ML. S/iamon—Plaintiff—Respondent.- 

Second Appeal No. 1013 of 1922, Deci 
ded on 22nd March 1926. from the decree 
of the Disb. J.. Ludhiana, D/- 16th March 

^^cTstom-Punjab-Wtdow tn posse^jon of her 
husband's Joint estate can claim partlUon 

A widow in possession of her husband s joint 

V.T.- "5 

Diss.from. r j * t 

Nawal Kishore for Manohar Lai — for 

(or Beapendent. 

Broadway. J— Hukmi and Gopali 
were two brothers who held a joint 


holding. Hukmi died and his widow 
Mb, Shamon succeeded to his estate and 
held joint with Gopali. Disputes arose 
between her and Gopali, whereupon she 
claimed partition. The revenue autho¬ 
rities found that Gopali was nob treating 
her properly but directed her to have 
recourse to the civil Courts. She there¬ 
upon instituted a suit for a declaration 
that she was a joint owner and in posses¬ 
sion of one-half share of the joint holding 
and that she had a right to get it parti¬ 
tioned. 

The suit was contested on various 
grounds, Gopali claiming that he had con¬ 
tracted a karewa marriage with her, and 
also asserting that she was not entitled 
to partition. Her claim was decreed by 
the trial Court, it being held that she 
had nob married Gopali and the appeal 
was dismisssd by the learned District 
Judge. Against that decree a second 
appeal has been preferred to this Court 
on behalf of Gopali which was admitted 
to a hearing in view of the conflict 
between Mt. Bhag Bhari v. Wazir Khan 
(l) and Parshotam v. Mt. Raj Devi (2). 

The question whether a widow in posses¬ 
sion of her husband’s joint and undivided 
estate is entitled to partition was decided 
in the widow’s favour in the first of the 
cases above mentioned and against her in 
the second. It appears, however, that 
this question has been set at rest by more 
recent authorities. The view taken in 
Mt. Bhag Bhari v. Wazir Khan (l) was 
aooepbed as correct in Milkhi v. Mt. 
Punni (3) and the same view was follow¬ 
ed in Shadi v. Mt. Jeoni (4). Mr. Justice 
Martineau and Mr, Justice Moti Sagar 
came to a similar conclusion in Ghan- 
sham y. Ramji Dal (5) and the same 
Division Bench took the same view in a 
case not to be found in the Indian Law 
Reports but reported in an unauthorized 
report : Sant Singh v. Mt. Basant Kaur 
(6). In this case the learned Judges have 
gone very thoroughly into the whole ques¬ 
tion and have reviewed practically all the 
authorities on the point. In my opinion, 
the matter is now definitely settled and it 

(1) [1912J 70 P. R. 1912=91 P.W.R. 1912=14 
I. O. 45=124 P. L. B. :91Q. 

(2) [.1913] 219 P. L. R. 1913=19 I.C, 702=129 
P. W. R. 1913. 

(3J [1921] 2 Lah. 348. 

(4) A. I. R 1922 Lah. 362=3 Lah. 2^6. 

(6) A. 1. R. 1923 Lah. 626=4 Lab. 344. 

(6) A. 1. R. 1923 Lah. 81. 
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must be held that a widow has a statu" 
^ry right to claim partition. The pre* 
■sent appeal must therefore be dismissed 
with costs. 

Fforde , J. —I agree. 

Appeal dismissed. 

A. I. R. 1926 Lahore 534 (1) 

LrRossignol. J. 

Ramditta —Defendant—Appellant. 

V. 

Mam and anothei —Plaintiffs—Res¬ 

pondents. 

Second Appeal No. 2348 of 1925, De 
cided on 3rd February 1926, from a 
decree of the Dist. J.. Hoshiarpur, D/- 
6 th April 1925. 

Appeal—PreKtnfnarp decree set a'ilde on appeal 
—Appeal against Jinal decree ts not necessary. 

It is not necessary to appeal against a final 
decree when the preliminary decree on wMch it 
is baaed has been set aside on appeal : 37 Mad. 

•29 and 8G All. 532, Foil. I'P. 534, C IJ 

Fakir Chand - for Appellant. 

Chandar Gupl i for D. N. Agarwal —for 
Respondents. 

Judgment. —A preliminary decree 
was passed in a partition suit and was 
taken to the appellate Oourt. During 
the pendency of the appeal, the trial 
Court issued a final decree which was 
not challenged in appeal. 

The appeal against the preliminary 
decree was successful whereupon the 
trial Oourt reviewed its final decree and 
brought it into agi'eement with the 
amended preliminary decree. 

The District Judge on appeal has set 
aside the amended final decree on the 
ground that there bad been no appeal 
against the original final decree. 

Whether it is necessary to appeal 
against a final decree when the prelimi" 
nary decree on which it is based has been 
set aside is a matter on which there has 
been conflict, but I consider that Dakshmi 
V. Marudevi (l) and Kanhaiya Lai v. 
Tirheiii Sakai (2) lay down correct law 
and that when the foundation hus been 
demolished, the superstructure (the final 

(1) [1914] 37 Mad. 39=12 I. C. C64=21 M. L. 

J. 1063. 

2) [1914] 36 All. 632=24 I.C. 827=12 A.L.J 
876. 
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decree) cannot remain, but is swept 
away with the foundation. 

I accept the appeal and restore the 
trial Court’s second final decree with 
costs throughout. 

Appeal accepted. 

A. I. R. 1926 Lahore 534 (2) 

Addison, J. 

Attar Singh- -Appellant. 

V. 

Bur Sijujh and another —^Respondents. 

Mis. First Appeal No. 2663 of 1920* 
Decided on 10th May 1926, from an order 
of the Senior Sub-J., Hoshiarpur, D/- 9th 
July 1925. 

Civil P.C., S. 151 — Court can restore applica¬ 
tion for execution dismissed for default under its 
inherent potvers. 

Tho Court has, in the exercise of its inherent 
powers expressly recognized by S. 151, right to 
restore an application for execution which has 
been dismissed for default and should do so if 
the Court is satisfied that it should exercise Its 
inherent iurisllction ex debito justltae. 

[P. 535. C. 1] 

Badri Das —^for Appellant. 

Fakir Chand —for Respondents. 

Judgment. —This appeal is concerned 
with the execution of a decree for costs 
in a suit which was finally decided by 
their Lordships of the Privy Council on 
the 2nd December 1910. The present 
application for execution was filed on 
the 17th March 1922. Notice was issued 
and. on the Isb July 192l^ the judgment- 
debtors filed objections that one decree- 
holder had died and that they were bis 
heirs and that the two applicants could 
not take out execution by themselves. 
On the 28th August 1922 the proceedings 
were adjourned to allow of a succession 
certificate being obtained for the decea¬ 
sed decree-holder’s share of the decree. 
The next date fixed was the 12th De¬ 
cember 1922. In the meanwhile a suit 
was instituted by one Harnam Singh 
claiming to be an heir under a Will of 
the deceased decree-holder and this held 
up the proceedings for the succession 
certificate. Thereafter there were 
numerous adjournments and ultimately 
the application for execution was dismis¬ 
sed in the absence of both parties on the 
2nd December 1924, Up to that tim© R 
bad not been possible to obtain the suc¬ 
cession certificate. 
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On the 9th Dacomber 1924, fch^ daor^^" 
holders applied for the restoration of the 
former proceedings to the pending file on 
the ground that the decree would be 
barred by time if this was not done. 
Next day, i-o., the 10th December 1924, 
the executing Court restored proceed¬ 
ings to the pending file, pointing out that 
the decree-holders’ counsel was the 
Public Prosecutor who must have been 
attending a Government prosecution on 
the day in question and also mentioning 
that if this was not done the decree 
which was for a large amount would be 
barred by time.' 

Thereafter' fresh attachments issued 
and certain cattle were attached. The 
judgment-debtors filed objections on the 

9th July 1925. The only one of these 
which requires mention was that the 
proceedings were void because the appli¬ 
cation for execution had already been 
dismissed in default on the 2nd Decem¬ 
ber 1924 and could not be restored. The 
executing Court repelled this objection 
and this first appeal has been filed 
against this order. I have not 
mentioned the other objections as 
this was the only one pressed before me. 

The argument of the appellants counsel 
was that a valuable right had accrued to 
his client by reason of the dismissal in 
default and that, therefore, the applica- 

tionfor execution should .not have 

been restored. He admitted that 

S. 161 of 'the Civil P. O. would apply 
to the present case, but that the 
provision for restoration of a suit 
did not apply to executions proceedings. 
On the other hand I have been referred 
to Bholu Bam v. Bam Lai (1) which is 
nearly on all fours with the present 
ease. There, also^ a decree would have 

been become time-barred if J''® 
holders had been oompelled to 61e fresh 
application. It was held that the Court 
had in the exercise of its inherent 
jnowers, expressly recognized by b. lox 
l^f the Code, right to restore an appli¬ 
cation for execution which had teen 
dismissed for default and should exer 
oiso its inherent jurisdiction ex debito 

^'**In' the cas.6 before me the decree- 
holders have not been able to realise 
with costs though they have been 
proceeding diligently emoo they ob- 
tafned their deoree. They have been 
—[1931] a Lab, 66—60 I.C, 720i 


prevented from doing so by various suits 
and the other usual methods. They 
kept the last '“application for execution 
alive from the 17th March 1922 to the 
2nd December 1924 and during all that 
time they were doing their best to get a 
succession certificate which could not 
be granted till the 4th ApHl 1925 
because of-the action of the judgment- 
debtors and the suit filed by Harnam 
Singh. It was purely an accident, in¬ 
fluenced by the fact that it was near the 
end of the year, that the execution pro¬ 
ceedings were dismissed on the 2nd 
December 1924. This is a case where 
the Court should have exeioised its in¬ 
herent jurisdiction under S. 151 of the 
Code. 

I dismiss the appeal with costs. 

Appeal dismissed. 
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Coldstream. J. 

Bakhsi —Plaintiff—Appellant. 

V. 

Mt. Mehrajo and others —Defendants 
Kespondents. 

Second Appeal No. 138 of 1926, De¬ 
cided on 5th May 1926, from a decree of 
the Senior Sub.-J., Kangra, D/- lObh 
November 1925. 

Civil P. C., S. 100—Decision ba'ted on finding 
of fact contrary to case set up—Second appeal lies 

Where the decisioa in favour of a party is based 
on a finding which is dead against the case set 
up by him, it is contrary to law and second ap¬ 
peal lies although the finding is one of fact. 

^ [P. 536. C. 1 2 

Mehr Chand Mahajan for Appellant. 

Dev Raj Sawhney —for Respondents. 

Judgniezit, —Gajja, father of the pres¬ 
ent appellant, sued against the defen¬ 
dants respondents to recover Rs. 25 on 
account of mangoes taken by tliem from 
two mango trees and Rs. 15 ^on account 
of damage done by them to the crops on 
the land on which the mango trees 
stood, alleging that the land was his 
and the trees also. The respondents 
alleged that the land and trees were 
joint property of the parties. The first 
issne framed was whether the trees and 
* the land on which they stood were joint. 
During the course of the suit Gajja died 
and was replaced by the minor son 
Bakhsi. 

The Subordinate Judge found that one 
tree belonged to Bakhsi and the other to 
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the respondents, and that no damage had 
been done to the crop other than the 
mangoes. He gave a decree tor ^3. It) 
which he estimated to be the value of 
the mangoes taken by respondents from 
Che plaintiff’s tree. The respondents ap¬ 
pealed and the Senior Subordinate Judge 
came to the conclusion on the evidence 
that the field on which the tree in res¬ 
pect of which the decree had been passed 
stood on land belonging to the defendants. 
He accepted the appeal and dismissed 
the suit. Bakhsi has appealed urging 
various grounds on which he disputes the 
justice of the lower appellate Court s 

decision. , ^ , 

I may say at the outset that counsel 

agree that the fruit of each tree belongs 

to the owner of the land on which the 

tree stands and that, apart from the 

preliminary point taken by the respon 

dents’ counsel as to the admissibility of 

the appeal, the only question is to whom 

belongs the land on which the tree 

stands in respect of whose fruit Bakhsi 

got a decree, 

Respondents’ counsel naturally opposes 
the appeal on the ground that the find¬ 
ing in dispute is one of fact and no second 
appeal lies. To this it is replied by 
Mr. Mehr Chand for the appellant that 
the finding is no doubt one of fact but as 
the finding is against the contention on 
which the respondents based their case, 
namely, that the land and both trees wCre 
joint, the judgment is contrary to law. 
Reference is made to Ramgopal v. 
Shamskhatonii), Baj Singh y. Partap 
Singh (2) and Malraju Lakshmi Ven- 
kayyamma Bow v. V enkatadri Appa, 
Raw (3). Against this contention res¬ 
pondents’ counsel cites the principle 
laid down in Firm Sundar Das’Vir 
Bhon v. Firm Jassa Singhs Jiiuan Singh 
(4). This ruling does not appear to 
me to be relevant in the present circum¬ 
stances where the sole question was 
whether a tree was joint property or 
was the property of the plaintiff. 

I have no hesitation in accepting the 
contention that this appeal lies on the 
ground that the decision in favour of the 
respondents being based on a finding 

~(i) C1893] 20 Oal. 93—101. A. G Sir . 

247 {P. O.). 

(2) A. I. R. 1923 Lah. 497. 

(3) [1921] 19 A, L. J, 97=591. C. 767—40 

M. I.I. J. 144 (P. C.). 

(4) A. 1. R. 1926 Lah, 417. 


which is dead against the case set up by 
them is contrary to law. 

The trial Court went most carefully 
into the evidence and its conclusions are 
I think correct for the reasons stated by 
it in detail. There is statutory pre¬ 
sumption that the current revenue re* 
cords are correct, a presumption which 
the lower appellate Court has apparently 
ignored. The records support the trial 
Court’s finding as to the ownership of the 
tree found to be on the field No. 1153. 
I accept the appeal and deciding that the 
tree found by the trial Court to belong 
to the plaintiff does belong to him, re¬ 
mand the case for disposal to the lower 
appellate Court in accordance with the 
finding to which it may come on the 
question to what damages, if any, the 
plaintiff is entitled. 

Appeal accept id» 
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Campbell, J. 

Sultan —Accused—Petitioner. 

V. 

Mahtab Bibi —Complainant—Respo n 
dent. 

Criminal Case No. 1943 of 1925. Deci¬ 
ded on 5bh March 1926, reported by the 
S. J., Sialkot, on 26bh November 1925. 

Criminal P. C., S. ^ Husband ready 
maintain wife and children—Court must J 

as to the wife's unwillingness to live with husband 
^Minority of children Is no ground for separate 

maintenance. 

Where the husband is ready to keep the wife 
and children, the Court must enquire from the 
wife why she is unwilling to go and live with her 
husband and then decide the case according to 

The minority of children js no reason for with" 
holding them from their father, and therefore 
separate maintenance cannot be claimed for 
them. tP* 

Grounds. — The petitioner's learned 
counsel contends that the order is bad in 
law because tha Magistrate did nob make 
any enquiry from the complainant as to 
why she was not willing to go and live 
with her husband when the latter was 
ready to receive her. He cites Pandula 
* Subbaya v. Pandula Ambamma (!)• lu 
my opinion his contention is correct. 

The complainant was no doubt exa¬ 
mined on 11th June 1923 and she stated 
t hat her husband used to maltreat her 

(1) [1909] 2 ,L C. 156. 
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and sbe was turned out by him on tbe 
accusation that sbe was living in adul¬ 
tery with one Rakha. But this state¬ 
ment was DO direct answer to tbe offer 
of the accused who was now ready to 
keep her. The omission of this enquiry 
on the part of the lower Court has, ac¬ 
cording to the ruling cited vitiated the 
proceedings. It is urged that as the 
husband has produced oral evidence to 
the effect that the woman lives in ad* 
ultery with Rakha since a long time and 
has also produced a copy of register 
showing that he had proceeded against 
Rakha and others in the year 1919 under 
S. 498, I. P. C.. it is now a sure in¬ 
dication of the fact that he is not pleased 
with her and will not be willing to keep 
her with him and that the woman is 
therefore entitled to receive maintenance. 
But this is not apparently the meaning 
of the husband. He says that if she 
comes to live with him. she would be 
saved from leading an unch^sf*® ii^® 
that, if she persists in living apart, she 
is not entitled to maintenance as she is 
living in adultery. Moreover the com¬ 
plainant has not produced any evidence 
on the point of maltreatment. I there¬ 
fore agree with the contention raised in 
revision. The learned Magistrate’s find¬ 
ing should be quashed, I recommend, ac¬ 
cordingly. As regards the maintenance 
of the two children of two and six years of 
ago respectively also, the order is illegal. 
The husband is ready to keep them and 
it is no reason to withhold them 
him that they are minors, sco Zaidul- 
lah V. Mandat (2) ; Duni Ghana y. Mu¬ 
hammad Hussain {Z) \ Pachoo Dass v. 
Sreemotee (4) ; Ralla v. Mt, Atti v5/* 


Judgment.— There is no appearance 
on either side to-day. As recommended 
by the learned Sessions Judge I set aside 

the order. , ,, 

Order set aside. 


( 2 ) 

(3J 

(4) 

<5) 


[1917] I. C. 320=14 

P. W. B. 1917. 

fillips® c,.= 116 P. L. R. 

24 I, 0. 84t=16 Cr. L. J. o29. 
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Jai Lali, J* 

Nand Lal —Defendant—Appellant. 

V. 

Baij Nath —Plaintiff—Respondent. 

Miscellaneous Second Appeal No. 439 
of 1926, Decided on 7th May 1926, from 
an order of tbe Addl. Dist. J., Lahore, 
D/- 19th January 1926. 

Civil P, C., S. 151 — Remand under S. 151, 
should not be ordered when It can be ordered under 
another provision—Civil P, C., O. 41, R. 23. 

It is not competent for a Court to remand a 
case under 8. 151 when the case is clearly covered 
by .another provision of th'e law under which a 
remand could be made. S. 151 only comes into 
operation in the absence of an express provision 
of the law governing the case before the Court 
and is to be used in exceptional oases. [P 538, C 1] 

Charan Singh —for Appellant. 

Jai Gopal Sethi —for Respondent. 

Judgment. —The plaintiff and the 
defendant are owners of adjoining shops. 
The plaintiff instituted a suit aqainat the 
defendant for an injunction restraining 
him from demolishing the wall between 
the two shops on the ground that it be¬ 
longed exclusively to tbe plaintiff oi, in 
the alternative, if the Court held that 
it belonged to the defendant then tbe 
plaintiff had a right of easement on it. 

The first Court dismissed the suit find¬ 
ing against the plaintiff on both these 
allegations. The District Judge on appeal 
held that the plaintiff had failed to prove 
that he was tbe sole owner of the wall. 
He gave no definite finding as to the 
right of easement claimed by the plaintiff 
bub seems to be inclined to differ from 
the trial Court. He. however, held that 
another question arose in the case, that 
is, whether the wall was the joint pro¬ 
perty of both plaintiff and the defendant 
as some evidence was given in the trial 
Court on this question. He, therefore, 
remanded the case to the trial Court for 
a fresh decision on the merits and ordered 
the Court fee stamp 6n tbe memorandum 
of appeal to be refunded. 

The defendant is the appellant before 
me. It is rightly contended on his be¬ 
half that the case should nob have been 
remanded under O. 41, R. _23, but that 
under the circumstances mentioned by 
the District Judge the remand should 
have been under O. 41, R. 25. It was 
also contended that the question of the 
joint ownership of the wall in suit did 
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not arise on the pleadings of the parties 
and, therefore, the District Judge was 
not justified in making any remand at all- 
The counsel for the respondents contends 
that the remand was under S. 151 of the 
Civil P. C.. and that, therefore, no appeal 
lies to this Court. He cited authority in 
support of his contention that in the case 
of a remand under S. 151, of the Civil P. 
C., no appeal lies. He also cited aufcho" 
rity in support of the prosecution that 
the Court is entitled to remand a case 
under S. 151, Civil P. C. IVith both of 
these propositions as broadly stated I 
have no concern. In my opinion it is 
not competent for a Court to remand a 
.case under 3. 151, when the case is 

clearly covered by another provision of 
ihe law under which a remand could be 
irnade. S. 151. only comes into operation 
.In the absence of an express provision 
Ibf the law governing the case before the 
[Court and is to be used in exceptional 
cases. 

Then the learned counsel contended 
that no appeal lies if the remand is under 
O. 41, R. 25 but then the remand in this 
case was not under that section but 
though no section of the Civil P. C. is 
quoted under which the remand was 
made, in substance the remand was under 
O. 41. R. 23, and from such a remand an 
appeal lies to this Court. I therefore, 
overrule these objections of the counsel 
for the respondent. I also hold that this 
was obviously a case for a remand under 
O. 41,^ R. 25. 

As regards the contention of the 
Counsel for the appellant no question of 
the joint ownership of the wall arose in 
this case. I consider that, under all the 
circumstances of the case, the learned 
District Judge was entitled to call for 
a finding on the question. I do not wish 
to express my further opinion on this 
aspect of the case as it may prejudice 
the ca «0 of the parties before the lower 
Court. 

I accept the appeal, set aside the order 
of the District Judge remanding the case 
to the trial Court under O. 41, B. 23, 
and direct the District Judge to make an 
order of remand under O. 41, R. 25. 

The parties will boar their own costs of 
this appeal, 

Case remanded. 
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Jai Dal, J• 

Firm Nanak Chand~Kalu N.al Plain* 
tiffs—Petitioners. 

T. 

Firm Gujar ^al'ILundau Lai an^ 
others —Defendants—Respondents, 

Civil Revision Petition No. 714 of 
1925, Decided on 8th May 1926, from the 
decree of the Senior Sub*T., Ambala, D/- 
18th August 1925. 

Civil P.C.,S. IS—Application for execution 
must be made to Court holding assets, 

ScctioQ 73 lays down'as a condition precedent for 
rateable distribution of the assets realized that 
the application for execution should be made to 
the Court where assets are held. [P 539 C ll 

Jagan Nath Aggarioala — for Peti¬ 
tioners. 

Badri for Respondents. 

Judgment. —This a petition for re' 
vision of an order passed by the 
Senior Subordinate Judge, First Class, of 
Ambala on the 18th August 1925. ,The 
respondent before me had three money- 
decrees against a judgment-debtor. He 
applied for execution of two of the de¬ 
crees in the Court of the Subordinate 
Judge, Third Class, Ambala. Ha also 
applied for the execution of the third 
decree in the Court of the Subordinate 
Judge, Fourth Class, Jagadhri, It 
appears that the same property was at¬ 
tached in all the three decrees. The peti¬ 
tioner also had a decree against the 
judgment-debtor, which he executed in 
the Court of the Subordinate Judge, 
Fourth Class, Jagadhri, and attached the 
same property. The sale proceeds were 
received by the Subordinate Judge, Jaga¬ 
dhri, on the 6th August 1925. On the 
2nd of August the respondent applied to 
the Subordinate Judge of Ambala under 
S. 63 of the Civil P. G., praying that the 
sale-proceeds of the property attached 
be received or realized by such Court, 
that /is, the Court of the Subordinate 
Judge, Ambala, or that in the alternative 
the two applications for execution pen¬ 
ding in his Court be sent to theSubordinate 
Judge of Jagadhri for a rateable share out 
of the sale proceeds being given to bim- 
On the 6th August the Subordinate Judge 
of Ambala passed an order that the appli¬ 
cations for execution be transferred to 
the Court of the Subordinate Judge, 
Jagadhri, for grant of a ratable share to 
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the respondonb in respeob of the decrees 
80 transferred. 

In the meanwhile the respondents had 
applied to the Subordinate Judge of 
Jagadhri on the 4th August 'that two of 
his applications for execution were pen¬ 
ding in the Court of the Subordinate 
Judge, Ambala, and that he may be 
given rateable share in respect of those 
decrees. The Subordinate Judge of Jaga- 
dhari distributed the assets held by him 
among all the decree-holders including 
the respondent in respect of the decrees 
which were being executed in Ambala. 

The present suit was instituted by the 
petitioner for a refund by the respon¬ 
dent of the amount received by him in 
respect of the two Ambala decrees. The 
suit has been dismissed by both the 
Courts below. 

I am not prepared to agree with the 
reasoning of the Senior Subordinate Judge, 
who dismissed the petitioner's appeal 
that the respondent was entitled to a 
rateable share “ as he applied for execu¬ 
tion to the proper Court before the 
receipt of assets” as S. 73 lays down as 
la condition precedent for rateable distri* 
Ibution of assets realized that the appl^’ 
[cation for execution should be made to 
^bhe Court where assets are held. In this 
case the assets were held by the bub- 
ordinate Judge of Jagadhri an appli¬ 
cation for execution to the Subordinate 
Judge. Ambala, did not, therefore, enti¬ 
tle the respondent to claim a rateable 
distribution is respect of the assets real¬ 
ized by the the sale of the property at¬ 
tached by the Subordinate Judge of Jaga 
dhri. S. 63 of the Civil P. O.. 

however, provides that if property 
is attached in execution of deore^ by 
two diCferenb Courts 

which shall realize and distribute the 
assets shall be the superior of the two 
Oourbs. The respondent pointed ems 
out to both the Courts at Ambala 
and Jagadhri. but both failed to take 
action under S. 63. If the prayer of the 
respondent had been granted, and it 
should have been granted, then 

there is no doubt that the assets would 

have been distributed by the A“bala 
Court and in the manner in which they 
„ere distributed by the Court at 


^ Under these oiroumstanoes ■ though, in 
my opinion, the order of the Subordi 
nate Judge of Jagadhri giving a rateable 


share to the respondent was technically 
incorrect, I decline to set aside that 
order in exercise of my revisional juris¬ 
diction. I dismiss this petition, but 
leave the parties to bear their own costs. 

Petition dismissed. 
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Jai Lal, J. 

Sansar Chand — Defendant — Appel¬ 
lant. 

v. 

Mt. Skanti Devi —Plaintiff—Respon¬ 
dent. 

Second Appeals Nos. 2661 and 2662 of 
1925, Decided on 5th May 1926, from 
the decree of the Dist. J., Hoshiarpur, 
D/- 27th April 1925. 

Xltndu Law — Maintenance—Rale of ma:nlen‘ 
ance fixed by decree or ayreement may be changed 
if change of circumstances jitstifles it. 

The amount of maintenance, whether it is 
fixed by decree or by agreement, is liable to bo 
increased or disminished, if there has b^n such 
a change of circumstances as would justify a 
change in the rate. Thus the rate of mainten- 
auco may be euhancedjf the income or the estate 
has materially increased or there has been a 

material iucreuss in the cost of living. 

CP. 540 C. 1] 

Badri Das —for Appellant. 

Nand Lal —for Respondent. 

Judgment —This judgment will dis¬ 
pose of Civil Appeals Nos. 2661 and 2662 
of 1925. One Hira Nand of Bajwara, 
District Hoshiarpur, made a gift of his 
entire property for the benefit of a Sigh 
School. The appellant Rai Bahadur 
Lala Sansar Chand was to administer 
and carry out the trust. Hira Nand left 
a widow and a daughter and apparently 
made no provision for.their maintenance. 
In 1910. Mt. Tej Kaur. his widow» 
brought a suit againsi Rai Bahadur Lala 
Sansar Chand for possession of the pro¬ 
perty left by her husband. The dispute 
was referred to the arbitration of Lala 
Hans Raj, who made an award that the 
widow should get a monthly maintenance 
of Rs. 10 and that Rs. 300 be deposited 
in a bank for the ‘marriage expenses of 
the daughter Mt. Shanti Devi. The other 
provisions in the award are not relevant 
for the purpose of this case. A suit was 
instituted by Mb. Toj Kaur for increase 
of her monthly maintenance of Rs. 10 to 
Rg. 30. 
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It appears that a house was also as' 
signed to her by the award for the pur¬ 
pose of her residence, but it has since 
been sold in execution of a decree passed 
against the estate of the deceased, so it 
is alleged by the widow. Another suit 
was brought by Mt. Shanti Devi for 
maintenance and increase of the amount 
hxed for her marriage expenses. We 
are concerned in this appeal only with 
the question of the marriage expenses. 
The District Judge had increased the 
amount of maintenance of the widow to 
Rs. 15 per month on the ground that the 
' cost of living has substantially increased 
since 1911 when the monthly mainten¬ 
ance was fixed at Rs. 10. He has in¬ 
creased the amount fixed for the mar¬ 
riage expenses of the daughter to Rs. 800. 
It was conceded before the District Judge 
that the award which was incorporated 
in the decree was no bar to the present 
suit. Before mo it was half-heartedly 
contended that the present suit did not 
lie in view of the former decree, but no 
authority was cited in support of the 
contention. In paragragh 474 of the 
principles of Hindu Daw by D. F. Mulla, 
the law is stated as follows : 

, The amount of maintenanoa. whether it is 
ifixed by decree or by agreement, is liable to be 
lincreased or disminished, if there has been such 
la change of oircumat voces as would justify 
(change in the rate. Thus the rate of mainton- 
Unce maj’ be enhanced, if the income of the 
'estate has mvterially increased or there has been 
a material increase in the cost of hving. 

The same view is expressed in S. 88 of 
Gour’s Hindu Code. This view is 3«P‘ 
ported by judicial decisions. I hold, 
therefore, that the award and the decree 
of 1911 are no bar to the present suit. 
The finding of the District Judge that 
her cost of living has increased is based 
on evidenee and is obviously correct. 
Rs 15 a-month fixed by him include com¬ 
pensation for loss of the right of residence 
in the house assigned to the widow for 
the residence. I see no ground to inter¬ 
fere with the decree of the District 
Judge so far as the appeal against Mt, 
Tej Kaur, the widow, is concerned. 

In the case of the suit by the daughter 
however, different considerations arise. 
I understand she has already been mar¬ 
ried. Rs. 300 fixed as reasonable ex¬ 
penses of her marriage ceremony was in¬ 
vested in a bank by the appellant. With 
the accumulation of interest, it now 
amounts to Rs. 500 or Rs. 600. No 


Tilak Ram (Jai Dal, J.) 

authority has been cited in support of 
the view of the District Judge that it is 
permissible to increase the amount fixed 
for the marriage expenses 
daughter under the circumstances of this 
case. I hold that there was no legal 
justification for increasing this amount. 

I accept appeal No. 2661 and dismiss 
the suit of Mb. Shanti Devi so far as the- 
prayer for increase of marriage expenses 
is concerned. No arguments were addres 
sed Co me as regards the decree granting 
her maintenance. The parties will bear 
their own costs throughout. I dismiss 
Appeal No. 2662 and leave the parties to 
bear their own costs throughout. Rai 
.Bahadur Dal Sansar Chand will be enti¬ 
tled to recover his expenses from the 

gifted property. 

Appeal No, 2661 accepted and 

No, 2662 dismissed. 
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Jai Dal, J« 

Kishori Tjal and others Defendants 

ApplioS'^f'®* 

V. 

Tilak Ram and others —Plaintiffs*" 

Respondents. 

Second Appeil No. 2755 of 1925. De¬ 
cided on 12bh Anril 1926, from a decree 
of the Disb. J., Dudhiani. D/- loch July 
1925. 

(a) Civil P. C., O, 41. B. 1-Copy of decree in 
^ross appeal is not necessary. 

For a prop 3 r pro^eatatiou of aa appeal, it is 
not necessary to file a copy of decree in cross 
appeal in the lower appellats Court; Lah. App 
2425 of 1925, Foil, fP. 541, C. 1 

{b) Registration Act. S. 17—Pariitlon deed. 

A partition was effected between the parties 
and a deed drawn up under which plaintiff was 
to get a certain share in a house. Plaintiff not 
having got possession of the house sued to recov<»r 
possession and relied upon the partition deed. 
The deed was not regisfcered- 

Held : that the deed was an instniinenb of 
partition and not record of already completed 
partition and thus required registration : 35 P, B. 
1916, Bel. on. fP. 541, C. 2] 

N. C. Pandit —for Appellants. 

Fakir Chand —for Respondents. 

J udgment. —A preliminary objection 
was raised on behalf of the respondents 
that this appeal was barred by limita¬ 
tion and had not been properly presented 
as the copy of the decree of the appel- 
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late court in the cross appeal had not 
been 61ed. This objection is concluded 
by a judgment in Civil Appeal No. 2425 
of 1925, Imam Din v. Lehh i2am, deoi" 
ded by a Division Bench of this Court 
on the 18th February 1926, and is con¬ 
sequently overruled. The plaintifif in¬ 
stituted a suit to recover Rs. 200 as 
damages and possession of a portion of a 
house which he alleged fell to his share 
in a private partition effected in 1920. 
It was alleged by him that arbitrators 
were appointed to effect a partition ; 
that after the partition had been com¬ 
pletely effected a document was written 
which was signed by the parties and 
provided tha' the plaintiff would pay 
Rs. 120 to the defendant as compensa¬ 
tion for having been allotted a larger 
share in the house. The document fur¬ 
ther provided that whichever party 
failed to keep his part of the contract 
would pay Bs. 200 as damages to the 
other. An objection was raised that the 
document in suit was an instrument 6f 
partition and as such required registra¬ 
tion. The trial Court held that the 
document recorded a partition that had 
already been completed and that it did 
not, therefore, require registration. It 
was also held that the plaintiff had not 
paid Bs. 120 which he should have dope. 
The Coutt, therefore, decreed the plain¬ 
tiff’s suit for possession of the share 
allotted to him at the partition on 
condition of the payment of Rs. 120 to 
the defendant. The suit as regards 
damages was dismissed. 

Both parties appealed to the District 
Judge who agreed with the conclusions 
of the trial Court and dismused the 
appeals. This is an appeal by the defen¬ 
dant and it is contended on his behalf 
that the document on which reliance 
was placed by the plaintiff created an 
interest in immovable property of the 
value more than Bs. 100 and, therefore, 
required registration. A number of 
authorities were cited on both sides. I 
do not propose to notice them in detail 
because, in my opinion, the case is con¬ 
cluded by Jat Mai V. Belt Ba7n (1). 
On the allegations of the plaintiff posses 
sion of the property allotted to him at 
the partition was not actually given 
fn him. The District Jud ge has held 

TITrlaiGr^^R- 1910=38 1.^0. 948=52 

p. W. R. 1910. 


that the plaintiff did not pay to tbe 
Defendant Bs. 120 which he was bound 
to pay jn order to complete tbe partition 
It is difficult under tbe circumstances* 
to understand how tbe document in suit 
can be interpreted as a record of an 
already comoleted partition. 

In my opinion the document in suit, 
was compulsorily registrable and. there* 
fore, was inadmissible in evidence and 
no oral evidence could be given of thej 
alleged partition. This appeal, there-* 
fore, must be accepted and the plaintiff’s 
suit dismissed with costs throughout. 
I order accordingly. 

Appeal accepted. 
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Jai LaIj, J. 

Lach.man Das —Plaintiff—Petitioner. 

V. 

Tcamji Das —Defendant—Respondent. 

Civil Revision No. 571 of 1925, De¬ 
cided on 7th May 1926, from an order 
of the Addl. Dist. J„ Hoshiarpur, D/- 
30th April 1925. 

(а) Ctvtl P. C., O. 9, Jl, 9 —Illness of plaintiff 
can be a sufficient cause. 

Where plaintiC could not attend Court, being 
indoor patient in a dispensary. 

Held : that there was sufficient cause for his 
non-attendance. [P. 542, C. 1] 

(б) Ctvtl P. C., S. 100 —Misreading of evidence. 

Judgment of lower appellate Court based on 

misreading of evidence is liable to be set aside 
in second appeal, [P. 642, C. 1] 

Sunder Das —for Petitioner. 

H, J. Bustomji —for Respondent. 

Judgment.— The plaintiff’s suit was 
dismissed for default. An application 
for restoration made by him was dis¬ 
missed and so was bis appeal to the 
District Judge. The reason given by 
plaintiff for bis absence was that he 
was suffering from dysentery and was an 
indoor patient in the Nurpur dispensary 
just before the dismissal of the suit and 
that the interval between his discharge 
and the date of tbe hearing was not 
sufficient to enable him to attend the 
Court and that in any case after dis¬ 
charge he was not in a fit condition to 
travel. He produced a medical certi¬ 
ficate which has not been duly proved. 
The compounder, however, appeared as 
a witness and supported tbe plaintiff*. 
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but could not specify the disease with 

which he was suffering. 

The District Judge has dismissed the 
appeal on an erroneous assumption that 
the pUinbiff did not go into the witness 
box to prove his inability to make a 
iourcoy or the certificate which was 
obtained by him. A reference to the 
record shows that the plaintiff did go 

into the witness-box and deposed to his 

inability to attend the Court owing to 
illness. The judgment of the District 
l judge is, therefore, based on a misread 
ling of the evidence on record and must, 

therefore, be set aside. 

I hold that the plaintiff has proved 

that he had a sufficient cause for not 
ippearing on the date of the hear¬ 
ing. I accept this petition and set aside 
the dismissal of the plaintiff’s suit and 
order the trial Court to. restore the 
plaintiff’s suit to its original number 
and proceed with it according to law. 
Parties to bear their own costs of 

proceedings. 

Petition accepted. 


second appeal. This was 
Diwan Ghand v. Nizam Din (2). There 
the question was whether the land was 
urban immovable property or village 
immovable property, so that it had to be 
decided whether the place was a town 
or a village. The learned Judge who 
decided that case followed the Division 
Bench ruling, Mahmud v, Jumma (D- 
In Mansa Ram v Joti (3) it was held 
that the question whether the place was 
a town or a village was a question of 
law. The attention of the Judge, who 
decided this case, however, was not 
directed to the remarks in Mahmud v. 
Jumma {D. It seems to me that the 
question is clearly one of fact and that 
the authorities are on the whole inj 
favour of this view. 1 hold, therefore, 
that this question cannot be raised in 
second appeal. 

No other point was argued and it was 
admitted that this was the only possible 
point that could be taken in the appeal 
I accordingly dismiss it with costs. 

A wea l dismissed. _ 

<2) A.”l. R. 1923 Lab. 449. 

(3) [1921] 62 I. C. 608. 
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Addison, J. 

Karam Chand and others —Plaintiffs 
Appellants. 

v. 

Karam Singh and oi/iers—Defendants 
—Respondents. 

Second Appeal No. 532 of 1925, Deci¬ 
ded on lObh December 1925. from the 
decree of the Disb. J.. Jhelum D/- 4th 
December 1924. 

Civil P. C., S.100—\V)i€th(>r a place ta a totcn or 
a village Is a gueslion oj fact. 

^Vhethe^ a particular place is a town or a 
village is a question of fact and cannot be consi¬ 
dered in second appeal (Case Law referred). 

[P 542 C 2] 

Amar Nath Chona —for Appellants. 

M. L. Puri —for Respondents. 

Judgment. —A preliminary objection 
has been taken that the finding of the 
learned District Judge that Sanghoi is 
not a town but a village, is a question of 
fact which cannot be raised in second 
appeal. It was laid down in Mahmud 
V. Jumma (l) that it was most doubtful 
that the question whether a place was a 
town or a village could be raised on 

~(1) "pTR. 191^=51 1. C. 646~ 
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Shadi Lad, C. J.. and Coddstream, J. 

Bur Singh —Defendant—Appellant. 

V. 

Firm Jodha Ram-Hannu Ram 
Plaintiff—Respondent. 

Second Appeal No. 1383 of 1922, 
Decided on 4bh May 1926, from a decree 
of the Dist. J., Lyallpur. D/- 23rd 
February 1922. 

(а) Limitation Act, S. 5— Affidavit to account 
for delay should be filed with memo, of appeal. 

According to the rules framed by the Lahore 
High Court, an affidavit to account for the delay 
should be filed along with the memorandum of 
appeal. [P. 543, C. 1] 

(б) Llmitaticm Act, S, 5— Discretion—Exercise 
of, by lower appellate Court cannot be interfered 
with by High Court. 

The Court of second appeal cannot consider 
the sufficiency or otherwise of the reasons given 
by the lower appellate Court for declining to 
exercise his discretion under S. 5. [P. 543, C. 1] 

Ram Chand Manchanda —for Appel¬ 
lant. 

Judgment. —The appeal preferred by 
the defendant, Bur Singh, to the District 
Judge was admittedly barred by time, 
and no affidavit showing sufficient cause 
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for not presenting the appeal within the 
prescribed period of limitation was filed 
in the District Court. The learned Judge 
consequently held that there was no 
ground for extending the period of limi* 
tation. An affidavit has been filed in this 
Court in support of the allegation that, 
though the copies of the judgment and 
decrees were ready for delivery on the 
23rd Decsmber 1921. they were not 
actually delivered to the appellant until 
the 4th January 1922 and we are asked 
to act upon this affidavit and to interfere 
with the judgment of the District Judge. 

The learned counsel for the appellant 
admits, that according to the rules 
framed by this Court, an affidavit to 
account for the delay should have been 
died along with the memorandum of 
appeal, and it is clear that 
materials before him the learned District 
Judge was justified in declining to extend 
the period of limitation. The Court of 
’second appeal cannot consider the sum- 
loienoy or otherwise of the reasons given 
/by the learned Judge for deolming to 
(exercise his discretion under S. 5 of the 
jlndian Limitation Act. 

The appeal is accordingly dismissed. 

Appeal dismissed. 
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Campbell, J. 

Kanshi Accused—Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revision No. 657 of 1926, 
Decided on*29bh April 1926. reported by 
the S. J.. Karnal, on I9bh April 1926. 

Crtmtnai P.C., S. ^iS-Enluincement’-WJiat ts. 

Where the accused was iasolvent and unable 
to PAV the fine imposed and the original sentence 
was for two months* rigorous imprisonment and 
Rr 50 fine, or in default one months rigorous 
•imprisonment, and it was altered in appeal to 
oue^of rigorous imprisonment for six weeks and a 
fine of Rs. 200 or in default six weeks further 
rigorous imprisonment 

• that it amounted to enhancement or 
sentence. 7 P. P. 1915 Cr.. [P. 513, C..2] 

Report —In the execution of a decree 
obtained by one Sada against Kanshi 
Ram 80 maunds of gram belonging to 
Kanshi Ram was attaoh^ed and placed in 
the custody o£ one Nathu Brahman. At 
that time Kanshi Ram was away from 


his house and his wife begged that tho 
attached gram might be loft where it 
was in the kotha until the return of 
Kanshi Ram. Her request was complied 
with an \ the room containing the gram 
locked and the key entrusted to Nabhu, 
In the‘absence of Nathu, Kanshi Ham (the 
judgment'debtor), with the help of his 
brother Suraj Mai secretly carried away 
the gram from the looked kotha to the 
shop of Suraj Mai. This happened ap" 
patently on the 31sb of July 1925. 
Immediately Nabhu was informed of 
^bhis and he reported the matter bo the 
Police Station. 

Both Suraj Mai and Kanshi Ram were 
ohallaned and sentenced to two months’^ 
rigorous imprisonment and Rs. 50 fine or. 
in default one month’s rigorous imprison-j 
menb under S. 454, Indian Penal Code.) 
by Nawab Muhammad Sajjad Ali Khan,[ 
Magistrate, Second Class, Karnal, on 6bh! 
February 1926. 

They filed an appeal against the above 
order to the Court of the District Magis¬ 
trate, Karnal, who acquitted Suraj Mai, 
but confirmed the conviction of Kanshi 
Ram and altered the sentence to one of 
rigorous imprisonment for six weeks and 
a fine of Rs. 200 or in default six weeks’ 
further rigorous imprisonment. 

Now Kanshi Ram has filed an applica¬ 
tion for I’evislon of the order of the 
District Magistrate, Karnal, dated 16bh 
March 1926. 

I see no reason to differ from the 
lower Court as to the facts of the case. 
The conviction is, therefore, right. But 
the alteration of the sentence by the 
District Magistrate amounts to enhance¬ 
ment of the sentence, because the ap-1 
plicant is an insolvent and cannot pay 
the fine, see Kirpa Ram v. Emperor (l). 
The alteration, therefore, means that 
while the original sentence was practi¬ 
cally three months and Rs. 50 fine the 
altered sentence is equal to three months 
and Rs. 2*00 fine. The case is, therefore 
submtited to the High Court for revision 
of the sentence and restoration of the 
first Court’s sentence. 

Order. —According to the recommen¬ 
dation of the Sessions Judge I set asid^ 
the sentence imposed on Kanshi Ram by 
the District Magistrate and restore that 
of the trial Magistrate. 

Sentence altered, 

(1) C1916J 7 P R. 1915 Cr.=30 I. O. 165=29 
P. li. R. 1916, 
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^ A. 1. la. ^ Martineau. J. 

Jai UAIi. J. _ Paqir Si»i 7 /i—Decree-holder — Appel- 

Jai Chand — Decree-holder— Deti x- i o « 

4 

tioner. 


lant. 


V. 


w w 

Chiragh Din and anoiner—Judgment- 

debtors—Respondents- „ , q , T ann 

Civil Revision Petition No 13 of ly-o, 
Decided on ISth May 1926. from an 
order of the Small Cause Court, J., 
\mritsar, D^- 9th November 1925. 

-A Execution—Fresh avpUcanon likely ^ h. 

harred under Civil P. C., S. 

allow decree-holder to exhaust all lawful 

for realizing his decree before dismissing pending 

^^\Vhere^ the decree-holder is debarred from 
executing his decree in the future because any 
^^rther "applicatfon for e-oution would bo 
barred by time under b. 48, Civil F. o., tne 
Court <ihould allo^ the decree-holder to exhaust 
all lawful means of realising his decree before 
finally dismissing the application 
pending before it. ^ ^ 

Tj C. Uehra—iox Petitioner. 
Judement.— A money decree was 
passed on the 4th March 1913 A portion 
of the amount decreed has already been 
realized by the decree-holder and the 

last application for ful i 7fK 

decree was made by him on the 17th 

March 1924. The prayer was to arrest 
the judgment-debtor. On the 9th 
November 1925 the Judge, Small Cause 
Court dismissed the petition on the 
ground that the judgment-debtor had not 
been arrested and it was useless, in his 
opinion, to take any further proceedings. 

This petition for revision has been pre- 
<?Anted bv the decree-holder and it is 
r™ented on his behalf that the result 
of the dismissal of his application by the 
learned Judge is that he is debarred from 
executing his decree in the future because 
any further application for execution 
would be barred by time under S. 48 of 
the Civil P. O. The learned Judge of 
lower Court did not consider this 
point when dismissing the application 
for execution. Under all the circum- 
,stances the lower Court should have 
Ullowed the decree-holder to exhaust all 
lawful means of realizing his decree 
before finally dismissing the present 
application for execution. I accept this 
petition, set aside the order of the Judge, 
Small Cause Court, and direct him to 
proceed with the execution of the decree 
in accordance with law. 


Ganda Mal a/toi/ier — Judgment- 

debtors—Respondents. 

Miscellaneous Second Appeal No* 263i» 
of 1925. Decided on 27th April 1926. 
from an order of the Dist. JDahore, 
D/-13th July 1925. . ^ , -,t 

Civil P. C., S. Ii 5 —Section does not deal with 

refund of deposit of sxirety. 

S. 145 deals only with the execution of a decree 
or order against a surety and not with the ques¬ 
tion of a refund of money deposited by a-surety. 

[P 544 C 2] 

Jagan Nath Aggarwal —for Appellant. 
D. S'. Chand —for Respondents. 
Judgment. —Ganda Mal executed a 
security bond by which he undertook to 
produce the judgment-debtor in Court, 
and also deposited Rs. 100. The decree 
holder and judgment-debtor afterwards 

compromised. 

return of the Rs. 100. His application 
was rejected on the ground that it did 
not lie under S. 145, Civil P. C. ; but he 
applied again, and the Court, holding 
that the application was maintainable 
under S. 151, Civil P. 0., and that a 
mistake of law had been made, set aside 
its first order and re-opened the matter. 
An appeal by the decree-holder to the 
District Judge was dismissed, and he 
has presented a second appeal to this 

Court. 

It is objected for the respondent that a 
second appeal does not lie, and this ob¬ 
jection appears to be correct. Counsel 
for the appellant contends that the order 
of the first Court granting the second ap¬ 
plication of Ganda Mal was one passed 
under S- 145 of the Civil P. C., but that 
section deals only with the execution of a 
decree or order against a surety, whereas 
the question involved here is that of a 
refund of money deposited by a surety. 
S. 145 does not, in my opinion, apply. 
The order of the first Court apparently 
passed, as it purported to be passed ; I 
hold that this appeal does not lie. There 
is also no ground for interfering in revi¬ 
sion as no final order has yet been passed 
on Ganda Mai's application, but the ques¬ 
tion whether the money should be 
refunded to him has yet to be disposed of. 
I dismiss the appeal with costs. 

Appeal dismissed. 
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A. I. R. 1926 Liihore 545 (1) 

Jai Lal, J. 

lindha Singh —Plaintiff—Appellant. 

V. 

Sa7it Singh and oi/iers—Defendaufc^i— 
Kospondents. 

Seoond Appeal No. 1358 of 19'25, Duci* 
ded on 7fch' April 1926. from the deoreo 
of the Dist. J.. Gurdaspur. D/- 13th 

February 1925. 

Civil P. C., O. 1. P. X—Ejectvient suit t tject 
tr^sjHKScr frotn village abadl—SlngU proprietor 
can viainialn the suit—Decree enures :■> (he 
benefU of all proprietors. 

A single proprietor is entitled to maintuiii :» 
suit tor ejoclment against a tcespa^er o'-i jbe 
villitfo abadi ,wbo is not a proprietor, iiic 
decree given in favour of one of the proprietor* 
under such Instances would be fpr the beneUt 
of the entire body of the proprietors. [1 54o C JJ 

Afe?ir Chand Mahafan —for Appellant. 
Jagan Nath BhandaH—tov Eespon- 

dents. 

. Judgment.— The suit out of wluch 
this secoml appeal has arisen was insti¬ 
tuted by the plaintiff for the ejectment 
of the defendants from a house which he 
had purchased from a J 

village. The plaintiff 

plaint that the house was situate m Patti 

Nand Lai and that ho and two others, 
who were impleaded as pro forma defen¬ 
dants were the proprietors of that patti. 
The sale being by a kamin was alleged 

to be invalid. 

The trial Court decreed the suit. Imt 
the learned District Judge has dismissed 
it on the ground that the ” . 

not situated in Patti ‘S 

the village Harpura of whioh Patti Wd 
llns a part. He held, therefore that 

the village abadi in whmh the 

situated was shamilat deh 

village site is not divided into tarals. 

He considered, therefore. neoe83ar> foi 

every proprietor in the village to join in 
the ^uit. He further held that as the 
nirintiff has asserted in the Brst instance 
that he was one of the three proprietors 
in Patti Nand Lai who owned the house 
no decree could be granted 1° 

On appeal by the plaintiff it is con 

tended that the view of the learned 

District Judge as to the ?' 

fhfi ulainfciff to maintain this suit i. 

erroneous. It was argued that assuming 

that the house in guit was situated in 

^hfmnat deb, the plaintiff, as one of the 

1926 L/69 & 70 


proprietors in the village, was entitled 
to maintain a suit for the ejectment of a 
trespasser. On page 347 of Kattigan’s 
l)ig 0 >t of Customary Law, lOth Edition, 

the following remark is made : 

In the case of wrongful appropriation of a 
i>ortioii of cbo common land by a single pro- 
Diietor it is not necessary that all the remaining 
nrf'prietors should join in a suit to oust the 
ilcfendnnt. Any one of the proprietors would be 
ontitlod to maintain a suit. 

This remark is supported by aubhoritiea, 
which are cited there. A fortiori a single 
proprietor would be entitled to maintain 
Ik suit for ejectment against a trespasser 
who is not a proprietor. 

The decree given iu favour of one ol 
the proprietors under such instances 
would be for the benefit of the entire 
body of the proprietors. It is not asser¬ 
ted that the plaintiff deliberately set up 
a claim in order to deprive the other 
co-proprietors of their interest in the 
land. If such a course was necessary the 
plaintiff could have been permitted to 
amend his plaint so as to state that the 
house in suit was situated in village 
Harpura. 

The view of the trial Court that the 
plaintiff had a right' to sue even if the 
village had not been divided into partis 
because any one of the proprietors can 
bring a suit for ejectment against a tres¬ 
passer is correct, and accepting this 
upi>eal 1 set aside the decree of tho 
District Judge and restore that of the 
Subordinate Judge with costs against the 

respond 

Decree set aside*. 

A^VoCite hbjh C#urt 
^ Jammu s*. Kainmir 
A. I. R. 545(2) 

SHABI Dal, 0 . J., AND COLB 3 Tm£AM, J. 
Maula Dad —Defendant—Appellant. 

V. 

Mt. Fateh Bibi —Plaintiff—Respondent*. 

Second Appeal No. 1437 of 1922, Deci- 
(ied on 7bh May 1926, from the decree of 
the Dist. J., Gujranwala, D/- 20th March 
1922. 

Mahomedan Law — Marriage—Girl married 
brjore puberty—Option of puberty continues till 
toife hnotos of the fact of her marriage. 

In the absence of consummatloa of her 
uiarrittge the right of a wife, given iu marriage 
bv her mother before she attained the age of 
pubertv, to repudiate her marriage ooutimfes 


h 
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until she is acquainted with the fact that she 
has been married ; A. I. B. 1923 Lah. . 


Khalifa Bhuja-ad^Dia—iov Appellant. 
Shamair Ch and—(or Hespondent. 

Judgment.— 

plaintiff in the ease out of which the 
appeal arises, was married on the 2l9t 
February 1911 , when she was about six 
years old, to Maula Dad. Her father 
was dead and she was given in marriage 
by her mother. On the 9th March 1921 
ehe instituted a suit against her husband 
alleging that she had exercised her 
option of repudiating the marriage after 
attaining the age of puberty and had 
renounced Islam and praying for a decla¬ 
ration that she was nob his legal wife. 
The Subordinate Judge held that Mt. 
Fateh Bibi was competent to exercise 
the option of repudiation, that she had 
become a Ohristian and that her apostasy 
had the effect of dissolving her marriage 
with Maula Dad. He decreed the suit 
accordingly. On appeal the District 
Judge agreed with both the findings on 
which the suit had been decreed and 
•confirmed the decree. 

The defendant Maula Dad has now 
appealed to this Court, urging that a new 
case had been made out on behalf of the 
plaintiff by the District Judge, that 
according to her own evidence the pl^n- 
tiiff was debarred ffom exercising her 
option of repudiating her marriage ^i^d 
that the District Judges finding that 
apostasy dissolved the marriage was 
erroneous in law. 

The second issue, which was whether 
the plaintiff was competent to exercise 
her option on attaining puberty, covered 
all questions of law arising in connexion 
with this point. On behalf of the appel¬ 
lant Dr. Shuja-ud-Din has argued that 
the literal and strict application of the 
Muhammadan Law as set forth in the 
ancient texts and repeated by authorities 
such as Amir Ali and Wilson requires 
that the option claimed to have been 
exercised must be exercised if it is to be 
operative immediately on attaining 
puberty. In support of his contention 
that expediency or policy must not be 
allowed to interfere with the strict 
administration of the law by which the 
parties bo a suit are governed he cites 
Kullan V. Mt. Piari (l) and he supports 

<1) [1879] 157 P. K. 1879. 


his statement as to the law by reference 
bo Bakhsha v. Mirhaz (2). 

For the respondent Mr. Shamair Chand 
has referred us to rulings of this Court 
published as Mussaina v. Mt* Jivani (3), 
^hanoo v. Mt. Bhag Bhari (4) : Sultan^ v. 
Waryam (5) ; and the Allahabad ruling 

Mt. Bismillah Begam Y. Nur Muhammad 

(6). The first two of the rulings referred 
to by Mr. Shamair Chand show that 
recent decisions of this Court are to the 
effect that in this Province the question 
in all these cases is: *Has the plaintiff 
acquiesced.* We do not, however think 
it necessary to discuss the soundness or 
otherwise of this principle in view of the 
admission before us by the appellant 9 
learned counsel of the correctness of the 
principle followed in. Sultan v* Waryam 
(5) that in the absence of consummation, 
of her marriage the right of a wife, given 
in marriage by her mother before she 
attained the age of puberty, to repudiate 
her marriage continues until she is 
acquainted with the fact that she has 
been married. In the present case there 
was no consummation and in the circum¬ 
stances proved by the evidence wo think 
that the District Judge was justified in 
finding that Mt. Fateh Bibi did not 
know that she had been married until 
shortly before she brought her suit. It 
becomes unnecessary to decide the ques¬ 
tion how soon after the appearance of 
the signs of puberty the wife’s option 
must be exercised. We may, however, 
remark that Dr. Shuja-nd-Din has not 
been able to cite any rulings of this 
Court bo the effect that in the absence 
of consummation or acquiescence a wife 
loses her right of exercising her option 
by delay after the appearance of her 
puberty. Wo are nob prepared in the 
circumstances of this case to interfere 
with the decree obtained by Mt. Fateh 
Bibi and we dismiss the appeal with 

costs. 

Appeal diftmisse I- 


(2) [1888] 51 P. R. 1888. 

(3) A. I. R. 1924 Lah. 386. 

(4) A. I. R. 1925 Lah. 66. 

(5) A. I. R. 1923 Lab. 502. 

(6) [1921] 19 A. L. J, 845=63 I. G. 70i. 
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Addison, J. 

.4#iwa(i Yar —Judgmenfe-debfcor—Appel¬ 
lant. 

V. 

Go'opcrativs Credit Society Decree- 
‘holder—Respondent. 

Miso. Second Appeal No. 272 of 1926. 
Decided on 22nd May 1926, from the 
-■order of the Dist. J., Lyallpur, D/- 26th 
October 1920, 

(а) CMl P. C., S. 104 —OrJer refusing to exe¬ 
cute award under Co’O^eraiive Societies Act is 

eppealabU. 

An order refusing o execute an 
■the Co-operative Societies*Act holding that it 
was a mere nullity is appealable : -4. I. -g. 

.1924 Co?. 117 ; A. I. R. 1924 Lah. ^44 and AI.B. 
.1922 Bom. 377 <2), Bel. on. [P *>47 C IJ 

(б) Execution — Decree binding Exiting 

Court cannot question voRdity-of award under 
'Co-operaline Act. 

A Court executing an award under the Co¬ 
operative Societies Act has no power to do any- 

?Stng except to execute the ^ 

decree of the executing Court . 6. ^ 

.1923. J-oU, o ij 

Barhat AZi—for Appellant. 

Badri Das—tat Respondents. 

.Judgment.— An award under the Co¬ 
operative Societies Act was filed -in the 
Otourt of the Subordinate Judge. 2nd 
Class. Lyallpur. Ho 'refused ‘“ execute 
it holding that it was a mere nullity. On 
appeal the learned District Judge hold 

that the executing Court had e° P°^er 

-except to oxeouto the award as if it were 
adoMoeofthe Court. The ap^f®' 
.accepted and the Subordinate 2nd 

Class was direoted to execute the award 
■fn th;ranner in which a decree is exe¬ 
cuted without going 

thereof. Against this decision this seoond 
appeal has been filed. 

It was admitted before me that the 
decision of this Court in Second Appeal 
^lo 695 of 1923. which was followed by 
the learned Distriot Judge. ooncludM the 
question whether ‘‘^e executing Court 
could refuse to execute the award. It 
X held there that it had no power to 
aTivthing except to execute the award 
•fTt w^e a decree of the executing 
ffonrt. With this finding I am in 
^ T^ont It follows from R. 18 (h) of 
?f/rSes framei under S. 43 (1) of the 
Act This rule lays down that an award 
^ailon application to any civil Court 
*avVuriurisdiotion in the area m which 


the society operates be enforced in the 
same manner as a decree of such 
Court. 

It was argued, however, that no appeal 
lay to the District Judge, because it was 
not a decree under the Civil Procedure 
Code, but a special sort of decree provided 
by the Co-operative Societies Act, But 
the words of R. 13 (h) are very clear. 
The decision has to he enforced by the 
executing Court as a decree of such Court. 
That means that the whole of the Civil 
Procedure Code applie.s and that an ap¬ 
peal lay to the District Judge. 

There is ample authority for this pro¬ 
position. It was held by the Calcutta 
High Court in Gladstone Wyllie v. 
Joosuh Peer (l) that inasmuch as under S. 
15 of the Arbitration Act an award when 
filed is enforceable as a decree (just as is 
the case under the Co-operative Societies 
Act) all the provisions of the Code of 
Civil Procedure applicable to the exe¬ 
cution of decrees applied to an award so 
filed. The same view was taken by this 
Oourt^iu PoUhavdets v. Radha^ Risheu (2). 
Moreover, in Krishnaji Sridhar Barde 
v. Mahadeo Sakharam (A, I. R. 1922) 
Bom. 377 (2) it was held that a 

Court which has power to execute an 
award under R. 34 framed under S, 43 of 
the Bombay Co-operative Credit Societies 
Act has the power to transfer it for exe¬ 
cution. This means that it was held by 
the Bombay High Court that all the pro¬ 
visions of the Civil Procedure Code ap¬ 
plied IB the execution cf such an award 
as a decree of the Court executing it: see 
also Sital Prasad v. Messrs, Clement Rob- 

The decision of the Distriot Judge was 
correct and I dismiss the appeal with 

Appeal dismisssd. 


1 


1 ) 

2 ) 

(3) 


A.LB. 1924 Cal. 117. 
A.I.B. 1924 I>ah. 544, 
[1921] 43 All. 394. 


A. I. R. 1926 Lahore 547 (2) 

Campbedd, j. 

Ehem Das —Accused—-Petitioner. 


V. 


Emperor —Opposite Party. 

Criminal Revision Petition No. 197 of 
1924, Decided on 10th May 1926, from 
an order of S, J.. Rawalpindi, D/- 2nd 
January 1926. 
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Penal Code. S. 366— of girl makes no 
difference to offence b^it has bearing on sentence. 

In a cas? under S. 36G the consent of the girl 
makes uoclifleroaco to the oSence but it has a 
bearing on the sentence when she is not altogether 
a child, although legally a minor. [P 548 C 1] 

Abdul Ghani for Aziz AhTuad—ior 
Petitioner. 

Bam Lai —for Opposite Party. 
Judgment. —The question in this re¬ 
vision is the sentence of four years’ 
rigorous imprisonment imposed upon the 
petitioner for an oflence under S. 366, 
Indian Penal Code. It is pleaded on his 
behalf that the sentence is excessive. 
The facts found by the lower appellate 
Court are those : 

The female in question is Mt. Vidya 
Wanti. the daughter of Mulk Baj Sub- 
Postmaster at Ghora Galli. She was 
born on the 8th February 1910 and was 
abducted by the petitioner on the 19th 
March 1925, The petitioner was post¬ 
man under Mulk Baj. The petitioner 
induced Mt. Vidya Wanti to run away 
with him from her father’s house by 
making tempting offers, but the girl was 
a willing party to the elopement and on 
various occasions thereafter when she 
could have complained of her abduction, 
she did nob do so. Intimacy between 
the petitioner and the girl commenced 
before the elopement and the parents of 
the girl were lax in allowing opportunity 

for this iubimaoy bo occur. 

The question of sentence in such cases 
is always a difficult one. The learned 
Sessions Judge has been impressed with 
the disgrace inflicted upon the parents 
and by the ruin of the girl’s matrimo¬ 
nial prospects resulting from the 
occurrence. The consent of the girl 
makes no difference to the offence but it 
has a bearing on the sentence since she 
was not altogether a child, although 
legally a minor. The fact too that 
intimacy commenced before the abduc¬ 
tion is also one to be taken into consi¬ 
deration. for the inference must be in the 
circumstances that the girl was a con¬ 
senting party to the start of the intrigue 
and that she was not ignorant of what 
she was doing. 

In my opinion a sentence of 18 months’ 
rigorous imprisonment is sufficient and I 
accept the petition and reduce the 
sentence accordingly. 

Petition accepted• 
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Gampbedl, J. 

Firm Bulaki Ram’Amar Nath —Defen¬ 
dant No. 1 —Appellant. 

V. 

Bhagat Bam and others —Plaintiff 
and Defendant No. 2 —Besp.ondents. 

Second Appeal No. 3078 of 1925, Deci¬ 
ded on 29bh April 1926; from a decree ofi 
the Addl. Disb. J., Lahore, D/- 14th 
October 1925. 

Evidence Act {I of 1872), S. 23— Admission ~ 
before person asked to settle dispute is ordinarily 
admi sslble. 

Admissions to a person to whom^ the parties 
went for compromise are not inadmissible in 
evidence unless there was an express agreement 
that the evidence of the statements was not to 
be given. [1* ^ 2}., 

Narinjan Das~~tov Appellant. 

Mehar Chasid —for Keapondenta. 

Judgment. —The lower Appellate 
Court has held that 36 maunds of cotton 
was sold by the plaintiff to Defendant 
No. 1 on the guarantee of Defendant 
No. 2 who is the dharwai of the plaintiff's 
village, and has given a decree for Its. 700 
the price of that cotton against both 
defendants. Defendant No. 1 has come 
to this Court on second appeal. 

There is no force in the contention 
that the lower appellate Court’s finding 
of fact is nob based on evidence. The 
other point urged is that the evidence of 
a certain witness, Sardar Bahai Singh of 
Baja Jang, which is given prominence in 
the lower appellate Court’s judgment is 
inadmissible in evidence under S, 23 of 
the Indian Evidence Act. This witnessi 
related statements made by the defen-| 
danbs on an occasion when they and the' 
plaintiff came to him for purpose of| 
having their dispute settled. The objee-j 
tion of inadmissibility was not taken inj 
either Court below and there is no evi¬ 
dence of any express condition that 
evidence of the statements was not to be 
given. It is now contended before me 
that there were circumstances from 
which the Court could infer that the 
parties agreed together that evidence 
should not be given. Assuming that the 
present objection can properly be taken 
in second appeal, there is nothing on the 
record to indicate such circumstances. 
In fact the contrary is indicated, because 
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vtho appellanb himself entered the 
witness-box after Sardar Bahai Singh 
had been examined and while, he mon- 
ttioned a panohayat held at Sardar Bahai 
Singh’s house, ho said nothing about the 
.proceedings being confidential. 

I dismiss the appeal with costs. . 

Appeal dismissed. 
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Broadway and Fforde, JJ. 

Jiwan Singh and anoihei —Defendants 
—Appellants. 

V. 

Ghasita and oi/iers—Plaintiff—Defen¬ 
dants—Respondents. 

Second Appeal No. 1247 of 1922, De- 
.•cided on 8bh April 1926. from a decree 
■ of the Dist. J.. Hoshiarpur. D/- 4th 
March 1922. 

{a) Civil P. Cr.. O. 2, B. ^—Landlord taking 
f^osscsston of U^uinVs land after his death-borne 
'.land remaining lotth mortgagee of^ tenant—Suit 
.bu tenant's heirs for possession against landlord— 
Subsequent stiSi by the Jielrs aga.nst mortgagee 
^for redemption is not barred, 

A mortgaged a part of his land. On his death 
'the whole ot his land was taken possession of by 
landlord claiming that the same escheated to 
"him. Mortgagee remained m possession ot the 
land mortgaged to him. A’s heirs sued landlord 
,for possession and got it. Subsequently they 
sued mortgagee for redemption. 

Held ; tbait suit was not barrod by a 

^ (fa) Adverse possession—^^ortgagor and mort- 
Assertion of title by mortgagee is not 

sufftetent. 

A mortgagee cannot by mere assertion of title 
-.starb possession adverse to^tho mortgagor or the 
mortgagor’s hei« : 32 C«!. 290 (P. ^3 >«d 89 

P. W. B. 1918. Dtsl. LI ^ 

Badri Das—lor Appellants. 

Mehar GKand Mahajan and aqzr 
Chand —£or Respondents. 

Broadway. J.—One Waryama was 
the owner of certain land. He died 
without issue in 1906. -Ten kanals of his 
dand had bean mortgaged by a “ortgage- 
deed dated the 29 th Juno 1899 for 
Rs. 700 in favour of Jiwan S.ngh and 
others. . On Waryama s death, m 1906, 
••■the proprietary body claimed ‘h^t the 

—tgagees imwover 

ITwd Ker Ghasita and others. 
:^aimine to be the heirs of Waryama. 


instituted a suit on the 30th of Decem¬ 
ber 1906 against the village proprietary 
body as such. Mutation was effected 
in favour of the proprietary body on the 
14th June 1906. The trial of that suit 
ended in favour of the plaintiffs who 
were accorded a decree for possession 
as heirs of Waryama. In that suit the 
ten kanals held by Jiwan Singh, etc., as 
mortgagees, wore not included. The 
mortgage was with possession for a term 
of 17 years which had still something 
like ten years to run at the date of that 
suit. 

In 1919 Ghasita and others instituted 
the present suit against the mortgagees, 
and the other proprietors of the village 
as pro forma defendants, for possession 
of the ten kanals of land by redemption. 
The mortgagees pleaded that the suit 
was barred by the provisions of O. 2, 
R. 2. Civil P. C., and further that they 
had held possession of this mortgaged 
land for a period- of over 12 years and 
were, therefore, entitled to remain in 
possession as owners. The learned Dis¬ 
trict Judge held that the suit was not 
bari'ed by O. 2, R. 2, Civil P. C., and that 
the mortgagees’ possession was adverse 
only qua their own share in the mort¬ 
gaged property which amounted to some¬ 
thing like 7 marlaS. Accordingly the 
piaintiffs were granted a decree for pos¬ 
session by redemption of all but that 
share (amounting to 7 marlas) on pay¬ 
ment of a proportionate sum, namely 
Rs. 676. Against this decree the defen- 
dants-mortgagees have come up to this 
Court in second appeal through Mr. Badri 
Das. while the plaintiffs have filed a 
a cross-appeal through Mr. Fakir Chand 
claiming that they woro entitled to 
redeem the entire property on payment 
of the full amount. 

So far as the applicability of O, 2, R. 2, 
Civil P. C., is concerned, in my opinion 
the view taken by the learned District 
Judge is correct. The proprietary body 
were not in possession of the land now 
in suit, and all that the plaintiffs could 
then have done would have been to bring 
a suit for a declaration that they were 
entitled to the equity of redemption. 
As I read O, 2, R. 2, it was not com¬ 
pulsory on the plaintiffs to bring such a 

suit. 

As to the next point, namely, the ques¬ 
tion of adverse possession, it has to be 
borne in mind that tho defendants’ poss- 
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®ession was frota its inception that of 
mortgagees, and it has been established 
that a mortgagee cannot by mere asser¬ 
tion of title start possession adverse to 
the mortgagor or the mortgagor s heirs. 
In this connexion I would draw atten¬ 
tion to the case of Khiarajmal v, Dazm 
(1). where their Lordships of the Judicial 
Committee, at page 312. say as follows : 

Their Lordships ai-e satisfied that the posses¬ 
sion ha*; been that of the mortgagees throughout, 
and the question at issue is exclusively one 
between mortgagor and mortgagee. As between 
them neither exclusive possession by the inort- 
cag-^e for any length of time short of tho statu¬ 
tory period of GO years, nor any acquiescence by 
the mortgagor uot umounting to a release of the 
equity of redemption will be a bar or defence to 
a suit for redemption if the parties are otherwise 
entitled to redeem. 

In this case it is perfectly clear that 
there has been no acquiescence on the 
part of the mortgagor or his heirs nor 
has tho equity of redemption been in any 
way relinquished in favour of the mort- 


1926 


A. I. R. 1926 Lahore 550 

Broadway, J, 


Ahmad Din and oi;te?*s^Def0ndant3— 
Petitioners. 

V. 

Jiwan and another Plaintiffs Res¬ 
pondents. 

Criminal Revision No. 241 of 1926, 
Decided on 30th April 1926. reported by 
the S. J.. Sialkot, on. 3rd Pebruary 1926. 

Criminal P. C., S. lil—DispuU as to a water- 
cotirse—Breach of peace apprehended^Securltll 
should be taJien under S. 101 and parties ordered 
to refer dispute to civil Court. 

Where in a case under S. 147 regarding a 
dispute about water-course a witness stated that 
there would be a fight if the other party would 
demolish, a certain bund. 

Held : that there was sufficient material for a- 
Magistrate to hold that there was a danger of 
the breach of the peace and the proper course 
to adopt would be to place both sides on security 
under S. 107 of the Criminal P. G. and leave 
them to have their rights eettled by the c.v.l 


The learned District Judge has based 
his conclusions to a large extent on Ram 
Singh v. Basti (2). The facts of that 
case, however, are somewhat different 
from the facts of the case before us now. 
Thera may be cases where a mortgagee 
oan by a clear and unequivocal overt 
act bring the Statute of Limitations into 
operation. The present is not one of 
those cases, and I would, therefore, hold 
that the possession of the mortgagees has 
never been adverse to the mortgagors. 
In fact, as appears from the mutation 
proceedings, the mortgagees took care 
to have it entered in the mutation re¬ 
gister that the morogage was a subsisting 

one in 1906, ... ^ t 

I, therefore, dismiss the appeal of 

Jiwan Singh, etc.. No. 1247 of 1922, and 
accept the appeal of Ghasita and others, 
No. 1496 of 1922. and grant the plain¬ 
tiffs a decree for possession of the entire 
property on payment of the sum of 
Bs. 700. The plaintiffs are entitled to 
their costs throughout. 

Fforde, J. —I agree. 

u" Appeal No. 1247 dismissed: 

Appeal No, 1496 allowed* 


U) [1905] Si Cal. 396=32 I. A. 23=9 O. W. N. 

ii0l=l C. L. J. 534=8 Sar. 734 (P. O.). 

(2) C1918J 89 W. R. 1918=48 I. C. 447. 


Sohan Lai —for Respondents. 

Order. —On an application made by 
Jiwan and Fazal under S. 147 of the 
Criminal P. O. a Magistrate of the First- 
Glass in the Sialkot District took steps 
under that section,.and on the 24th of; 
November 1925-passed an order in favour 
of the applicants. The dispute relates 
to a question of tho use of certain water. 
The learned Sessions Judge has referred 
the case to this Court under S. 438 of 
the Criminal P. C. with the recommen¬ 
dation that the proceedings should be- 
quashed and tho applicaJiion dismissed. 
He has based bis recommendation on tho 
facts that before the issuing of process 
the learned Magistrate has not found 
that there was a danger of' the breach of 
the peace and bad not discussed the 
evidence recorded by him. 

Reference to the evidence from the 
record shows that one of the witnesses 
named Teja Singh clearly stated that 
there would be a fight ih the petitioners, 
that is to say, Jiwan and Fazal,. 
attempted to demolish the bund that had 
been erected by the oiher side. To my 
mind that would be sufficient material^ 
for a Magistrate to hold that there was 
a danger of the breach of the peace. 
The order, however, as pointed out by 
the learned Sessions Judge, is not a 
happy one, and it seems to me that to 
allow it to stand would invite the very 
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trouble that it is intended to prevent. 
It seems to me that the proper course 
for the learned Magistrate to adopt in 
this ease would have been to have placed 
both sides on security under S. 107 of 
the Oriminal P, 0. and left them to have 
their rights settled by the civil Courts. 

I, therefore, accept this recommenda¬ 
tion and set aside the order passed by 
the Magistrate, but at the same time 
direct him to place both sides on security 
under S. 107 of the Oriminal P. G. di¬ 
recting them to have this dispute settled 

in the civil Court. 

Order set aside. 
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entitled to contest the 6nding of the 
District Judge on this second appeal. 

It is. however, further contended on 
behalf of the plaintiffs that the finding 
of the learned District Judge did not 
conclude the case because, assuming that 
the parties were governed by Muharnnaa- 
dan Law, the next question for decision 
was what share, if any, the plaintiffs had 
in the property in suit under that law as 
residuary heirs to Ibrahim or Muhammad 
Din, and that in any case they 
entitled to a declaration to that extent. 
This contention of the plaintiffs has 
force and I must set aside the decree of 
the learned District Judge and remand 
the case to him for decision of the other 
points that arise as a result of his finding 
that the parties are governed by the 
Muhammadan Law. Costs will abide the 


result. 


Case remanded. 


' Qhulam Muhammad and others Plain¬ 
tiffs—Appellants. 

V. 

Mt, Begum and Defendants 

Respondents. * -n. • 

Second Appeal No. 1350 of 1924. Deci¬ 
ded on Ist April 1926, i! 

thoDist. J., Jullundur, D/-25th March 

1924. 

Practice—Neio plea. 

A party basing his claim on 
can fall back on personal law, I 

Badri Das—tor Appellants. _ 

Bam Lai and Ghulam Mohfud-Dtn 

for Bespondent. , a-a 

Judgment.— The plaintiffs 

' this suit to sot aside a .8'^* 

Mt. Bahmate. The house m suit origi 

nally belonged to Ibrahi^m 

son Muhammad Din and a widow Mt. 

Bahmate. Muhammad ® 

and subsequent to his death Mt. Rahmate 

made the dft in suit. The 

fche collaterals of Ibrahim. The learnea 

District Judge has held 

are governed by Muhammadan Law and 

not by any speoi al custom as 

the plaintiffs, and on that * 

learned Judge has dismissed the suit. It 

w,o.“ M ^ •Si.8 i. r 

Judge 18 wro g. ^ so far as 

fact and there is no^ce 

*'^%o^olaimed by the plaintiffs is con- 
^^rned. “ tL" plaintiffs are not. therefore. 
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Lachhman Singh 

lant. 


Convict — Appel- 


Emperor —Opposite Party. 

Criminal Appeal No, 468 of 1926, Do" 
cided on 4th June 1926. from tto order 
of the Sub-Divl. Mag., Bupar. D/- 10th 

April 1926. 

CrtmCacl P. C.. S. 342 
ntAndatorv —Ques«o»fn <7 accused before closing 
of pro<;ecuUon evidence only Is tllegaltty vitia¬ 
ting trial. 

The provisions of S. 842 (1) are 
not mOTely directory. Strict oomplianoe with 

its terras is necessary. 

Where the/Court, after recording the de^si 
tions of some of the prosecution witnesses had 
recorded the statements of the accused, but after 
further prosecution witnesses had been examined 
no statements of the accused were rooorded. 

Held • that the trial was illegal and It must 
be «t a^ide: A. I. B. 1925 Cal. 674. ^ 

Shamair Ghand —tor Appellant. 

Des Baj Sawhney —for the Crown. 

Judgment. —The appellant who has 
been an absconder for over six ye«8 
has been tried for the attempted murde 
of Sant Ram and Dwarka Nath, and ha 
been convicted under S. 307, India 
Penal Code and sentenced to seven yeai 
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rigorous imprisonment with threo 
months’ solitary confinement. 

Mr. Shamair Ghand who appears Cor 
the appellant, has raised the objection 
that tho trial was illegal, inasmuch as 
the appellant was not questioned genei* 
ally on the case after the witnesses for 
the prosecution had been examined and 
before he was called on for his defence, 
as required by S. 342, sub-S. (l) of the 
Criminal P. C. It is admitted by the 
Public Prosecutor and, indeed, it is 
apparent on the record that the appel¬ 
lant was in fact questioned by the Court 
after two witnesses for the prosecution 
had given evidence. A charge was then 
framed and he was asked to plead to 
that charge whereupon he pleaded not 
guilty. Four more witnesses for the 
prosecution were examined, and after the 
prosecution evidence had been closed 
the' defence evidence was taken. The 
appellant was not questioned further by 
the Court. It is clear upon those facts 
that the provisions of S, 342 (l) have 

not been complied with. 

The learned Public Prosecutor argues 
that provided an accused person is ex¬ 
amined in the course of the prosecution 
evidence, it is not necessary thai^ he 
should be examined generally at the close 
and before he enters on his defence. 
The section, however, expressly requires 
that for the purpose of enabling the 
accused person to explain any oircum- 
stances appearing in the whole of the 
evidence which has been produced 
against him, the Court shall question 
him generally at the conclusion of the 
prosecution evidence and before be is 
called upon to enter on his defence. 

There are a number of decisions of the 
High Courts in India holding that non- 
compliance. with the requirements of 
S. 342 (l) is an illegality, and that a 
conviction resulting after such a mode 
of trial must be set aside. Mr. Shamair 
Ohand has referred me to Surendra Lai 
SKaha V. Isamaddi (1), decided by a 
Division Dench of the Calcutta High 
Court where the examination of the 
accused appears to have taken place at 
a later stage than is provided in S. 342. 
The Court in that case set aside the 
conviction and sentence and ordered the 
trial to be taken up from the close of 
the prosecution evidence and directed 

7i)~A, I. R. l925“Cair4bO=51 Cal. 933. 


V. Kmperor (Fforde, J.) 1926 

that the accused be examined in accord” 
ance with the provision of S. 342 before 
they entered on their defence. Mr. 
Shamair Cband has also referred to 
Hamid Alt v. Sri Kissan Gosain (2). In 
this case the Court, after 'recording the 
depositions of some of the i)rosecutioD 
witnesses had I'ecorded the statements 
of the accused, but after further prosecu¬ 
tion witnesses had been examined no 
statements of the accused were recorded. 
Uron these facts which are precisely 
analogous to the facts before me, the 
Court, consisting of a Division Bench of 
the Calcutta High Court, held that it 
had no alternative bub to set aside the 
finding and sentence, and ordered tho 
trial to be resumed fx’om the point where 
the Court examined the accused person 
after the examination of tho prosecution 
witnesses was concluded. The learned 
Judges in that case impressed upon the 
Magistrates the necessity for strict 
observation of the provisions of the 
Criminal P. O., and pointed out that 
where the terras of the Code were per¬ 
fectly clear there was no excuse what¬ 
ever for a deliberate disregard of them. 

I have no doubt whatever myself that 
in the present case, the Court having 
failed bo comply with the requirements 
of S. 342 (l), the trial has been rendered 
illegal. The conviotiqn and sentence 
must, therefore, be set aside, the trial 
must be taken up from the close of the 
prosecution case and the accused be ex¬ 
amined in accordance with the provisions 
of S, 342 before he enters on his defence. 

It is unfortunate that this course 
must be adopted, as it seems to me that 
tho only result is to put the accused 
to the ordeal and expense of a further 
trial. But, as the provisions of this 
section of the Criminal P. C. are manda¬ 
tory and not merely directory, I have 
no alternative. 

He^trial ordered. 



• j 

(2) A. I. Rri925 dal. 574T 
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HarrisoJt’, J. 


( 1 ) 


MauUv Bdkhsh —Plaintiff—Appellant. 

« 

V, 

Karim Bakhsh and others — Defen" 

• dants—Respondents. 

Seoond Appeal No. 201G of 1924, De* 
oided on 8th May 1926, from a decree 
of the Dist, J., Amritsar, D/-llth June 

1924. 

Evtdeiuu! Aci, S, 109 anti Ss. 101 to 103 

Jor cotitribuKon by one jiulgment-dcblor against 
ot}iers—Any one of them may plead and he must 
prove hU ivon-lldbtlity to contribute. 

Where on the decree as passed several dofcn 
dants were made jointly and severally liable, in 
the subsequent suit for contribution by one of 
them, it was for any defendant, who contended 
■that he was not liable to p»y the full share, to 
nlead and prove it. The mere fact that he was 
a sleeping partner did not shift the onus from 
•where if primarily lay. Ll^ o5d, o-j 

Ghulam Mohi-ud-Diii—iov Arpellanti. 

Judgment— The facts of this case 
=aro that four men. Mania Bakhsh and 
his three brothers-in-law. Aziz Din, 
Hakam Din and Ali Gauhar, jointly 
executed a bond for Bs. 1,000 in favour 
of one Paira Mai, the money being re¬ 
quired for a kiln, in which they were all 
interested and which was managed solely 
•by Mania Bakhsh. The account with 
Paira Mai stood in the name ot Mania 
Bakhsh and his son. Eventually, Paira 
Mai brought a suit to recover the money 
-on this bond and this suit was contested 
by the three brothers who disclaimed 
all liability. A decree was given jointly 
and severally against all four signatories 
and the whole amount was paid by 
Maula Bakhsh. Ho then brought this 
suit against the other three for contri- 
bution and was given a decree by the 

.trial Court. 

On appeal it was held that as Maula 

Rakhsh was tho sole manager of 
and the only person acquainted with its 
finances, the burden lay on him of prov¬ 
ing in a contribution suit of this nature 
how ho used the money and of establish 
ing that his co-sharors owed him any¬ 
thing. This would. I think, be equiva¬ 
lent to going behind the decree and would 
also be open to this objection that the 

■To-sharers would be 

whole account opened and a suit for 

^r^ount heard without paying 
W bringing a suit in proper form, or 


claiming a definite set'off. On the do*[ 
oree, as-passed, all four were jointly and 
severally liable, and in the subsequent 
suit for cotifcribution it was for any de¬ 
fendant, who contended that he was not 
liable to pay the full share, to plead and 
prove it. He could havd called for the 
accounts of the business had he wished 
to do so and the mere fact that he was 
a gleejung partner did not shift the onus 
from where it primarily lay, that is. on 
the defendants who denied their liability 
to contribute. 

I, therefore, accept the appeal and 
reversing the order of the District Judge. 
I restore that of the trial Court. Costs 
of the plaintiff to be paid throughout by 
the defendants. 

Order reversed. 
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Hazara Singh and another Convicts 
—Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revision No. 1660 of 1925, 
Decided on 29th January 1926, from an 
order of the Addl. S. J*, Lahore, D/-26th 
August 1925. 

Criminal P. C., S. 342 — Though failure to 
comply with S.ZA2 vlttares trial, High Court V*' 
revtstonmay not set aside conviction. 

Although the failure to comply strictly with 
the provisions of S. S42 vitiates the trial, it is 
not moumbeut ou the High Court in revision 
to set aside a conviction in ©very case whore an 
illegality has been committed, especially when 
no nreiudice is caused by such illegality : 5 P. R. 
l^)0G, Poll. 554, C 1,2] 

Hand Lai —for Petitioners. 

Broadway, J. —The point for deter" 
mination in this case is whether the 
failure on the part of the Magistrate to 
comply strictly with the provisions of 
S. 342 of the Code of Criminal Procedure 

vitiates the trial in toto. 

It appears that the petitioners were 
fully examined on the 1st of July prior 
to the charge being framed against them. 
Subsequent to the framing of the charge 
some of the prosecution witnesses were 
further crons-examined on the 4th July 

1925, and on the 6th July a witness 
named Chaudhri Ali Gauhar was exa- 
rriined no behalf of the prosecution. 
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Without any further examination of the 
petitioners they were called upon to enter 
upon their defence. It has been urged 
before me that the fact that after the 
examination of Chaudhri Ali Gauhar the 
X^etitioners were not examined by the 
Magistrate vitiates the entire trial, and 
in support of that contention Dr. Nand 
Lai has drawn my attention to various 
authorities, the authority of this Court 
being Gulla v. Crown (l). In that case 
Bnipcror v. Savalya (2) was referred to 
and followed, and it was held that the 
failure to comply with the provisions of 
S. 342 raised the presumption that the 
present accused had been prejudiced and 
reiideied a re-trial necessary, S^iraj- 
pandey v. i^mperor (3); Mosah^ir Ali v. 
Erriperov (l), Promotha Nfith v. EftipBTOT 
(5) and Dihakanta v. Gour Gopal (6) 
were the other authorities cited. An 
examination of the authorities shows that 
the view taken by Mr. Justice Scott* 
Smith in GulJa v. Croton^ (l) is the cor¬ 
rect view and were I sitting as a Court 
of appeal as Mr. Justice Scott*bmith was, 

I should feel compelled to adopt the 
course taken by him and order a re-trial. 
Sitting as a Court of revision, however, 
I do not feel pressed with the necessity 
of adopting that course unless I am satis¬ 
fied that the petitioners were, as a fact, 
and not presumably, prejudiced by the 
failure on the part of the Magistrate to 
examine them for a second time after the 
evidence of Chaudhri Ali Gauhar had 
been recorded. 

I asked Dr. Nand Lai specifically to 
explain to me in what way his clients 
had been actually prejudiced and all that 
he could say was that the last witness 
examined namely Chaudhri Ali Gauhar 
was an enemy of an ancestor of the peti¬ 
tioners and that this matter could have 
been explained on their being examined 
and they would have been in a position 
to prove the fact. I am unable to see 
that this explanation has any weight. 
In Allah Diya v. Crown (7) it was held 
by Sir Clerk. Kt. C. J., and Mr. Justice 
Lai Chand that it is not incumbent on 
this Court on revision to set aside a con- 

c. Y 84 . 

f2) [1907] 9 Bom L. R. 856. 

(3) [1920] P. H. C. C. 281 s= 58 I, C, 521 = 1 
P. li. T. 641. 

(4' A. L R. 1923 Cal. 100=50 Cal. 228. 

(5) A. I. R. 1923 Cal. 470=50 Cal. 518. 

(6) A. I. R. 1923 Cal. 727=50 Cal. 939. 

17) [1906] 6 P. B. 1906 Cr,=: 116 P, 1907. 


viction in every case where an illegalityi 
has been committed, especially when nO’ 
prejudice is shown to have been caused 
by such illegality. It is, of course, im¬ 
perative that a Magistrate should carry 
out very strictly the provisions of the 
Criminal Procedure Code when trying: 
cases but it seems to me that in a case 
like the present when no actual preju¬ 
dice has been shown I am justified m 
following the course adopted in Allah 
Diya v. Crown (7> and I, therefore, de¬ 
cline to interfere. The petition is dis'" 
missed. 

Petiti<y)i dismissed. 
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Jai LAii AND Dalip Singh. JJ, 
Waryain Singh —Convict—Appellant 



Emperor —Opposite Party. 

Criminal Appeal No. 291 of 1926 
Decided on 7fch June 1926, from the order 
of the S. J,, Gujranwala, D/- 2nd March 
1926. 

(a) Evidence Act, S, 24—Con/csszon must be 
read as a whole 

A confessioD or statement of an accused person 
must be read and accepted as a whole unless- 
there is evidence to contradict any portion 
thereof in which case such portion may be rejec¬ 
ted. [P 666,0 1]: 

(6) Pena: Code, S. 79—Death caused under 

mistake of fact. 

Where accused assaulted a man believing him 
to bo a ghost and the assault proved fatal ; 

Held ; that be was neither guilty under S. 302 
nor S. 304, nor S. 304 A: 11 P. K. xeSB Cr Bxpl. 

0u8| U 

Kidar Nath Chopra —for Appellant. 
Abdul Mashid —for the Crown. 

Jai Lai, J .—The appellant "Waryam 
Singh has been convicted by the Sessions 
Judge of Gujranwala under S. 302 of the 
Indian Peual Code and has been senten* 
ced to transportation for life. 

It is alleged that Waryam Singh had 
three children who all died during their 
infancy. The last child a boy, died on 
the 7th of November 1925. It was sug^ 
gested to his wife, Mt. Badhi, that if she 
wanted her future children to live she 
should go and bathe on the tomb of her 
child who had recently been buried in 
the cremation ground. Consequently 
both husband and wife went to the* 
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crdtuation ground on the night of the 
8 th of Novomber with an earthen vessel 
full of water, lb was a dark night. Mt. 
Badhi book off her clothes and sab on the 
tomb of her oUild and the appellant 
began to pour water on her. The deceased 
Phagga Singh appeared on the scene and 
the appellant attaoked him with a stick 
causing him ten injuries, four of which 

were on the head, three on the shoulder 

and three on the hand. As 
these injuries Phagga Singh died in the 
hospital on the I2bh of November. After 
causing the injuries to the deceased the 
appellant and his wife ran back to the 
village. Mb. Badhi states that she was 

frightened and, therefore, she left after 

two blows had been given by 

to the object of his attack which they 

tbiTarffl ° l“ also appears 

from the statement of the ^ 

he met Ajit Singh and Uggar Smgh m 
fcha way and on an enquiry by 
made the same statement and that later 
^th the“o men and the appellant went 

back to the cremation 

ghost, and there disoovered that it was 
Pha4a Singh who had been beaten and 

^t“olad Jen -iously^niure^d^and 

‘/ad irLthim near a pond Later the 

Itngf w‘’en1lof WormeV Teja Singh a 

brother of the deceased, who l^ught h m 

to the village, book him to 
and reported the matter at the thana. 
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The above facts are established by the 
statement of Mt. Radhi Sunder Singh 

"-“"t'of tL °i;pelfa"Th!mTeH. ‘ I? 

ts^pro^ed that the appellant on the very 
first occasion mentioned tha he had 

‘‘^ito^slcuttn vml/on lilerc from that 

prosecution, the Phagga] 

time of the beating cna attack./ 

Singh who a^appellant on the 

Sst. and that it as later when he wont 


to the cremation ground with Ajib Singh • 
and Ujagar Singh that he discovered that- 
it was Phagga Singh whom he^ had beat¬ 
en. Ajib Singli and Ujagar Singh have 
not been produced, as witnesses in this 
case. It is likely that if produced they 
would not have supported bbe accused 
owing to his allegation that they assisted 
him in removing Phagga Singh from 
the cremation ground to the poad.^ 

In her deposition at the trial Mb. 
Badhi did nob firsb make any menbion of 
this second visit to the cremation ground, 
bub the Public Prosecutor confronted her 
with her statement before the commit¬ 
ting Magistrate where she had mentioned 
this fact. Her statement before the* 
committing Magistrate was transferred 
to the Sessions fil©. The appellant, 
when questioned by the committing* 
Magistrate, mentioned this visit and in’ 
this he is corroborated by Sundar 
who states that 6rst the appellant told' 
him that he killed a ghost, but later ho 
told him that he had killed Phagga 
Singh. Sunder Singh does not definitely 
state how much time passed between th& 
first and second statement to him, hut it 
appears that the latter was early in the- 
morning and, therefore, after a consider¬ 
able time after his first meeting with 
the appellant and his wife. It is to ho 
observed that the only direct evidence- 
of the incident consists of the statement 
of Mt. Badhi and the appellant and both 
state that they thought it was a ghost, 
that had appeared on the scene and who 
was beaten by Waryam Singh, and having 
regard to the ‘ghostly’ nature of the ob¬ 
ject that had taken both to the crema¬ 
tion ground and the prevalent supersti¬ 
tion that ghosts generally visit the cre¬ 
mation grounds on dark night and spe¬ 
cially when people go thereon unnatural 
missions, we are of opinion that this is> 
the more probable version of the inci- 

It may be mentioned that Mt. Bad^- 
stated that the ghost gave a blow with 
a stick to Waryam Singh on his arrival. 
Wo are not prepared to believe this part 
of her statement. It is not corroborated 
by the medical evidence aud 
stick was found either at the scene- 
of the assault or where the deceased^ 
was found by his relations the next 
morning. The learned Sessions Judge is- 
of opinion that even if the appellan^ 
made a mistake of fact in believing that- 
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Phagg \. Singh was a ghosb and not a 
human being it cannot be said to have 
been made in good *faifch’ in face of the 
indisputable fact that the accused gave a 
merciless beating to the deceased which 
proved fatal, 

—' We are» however, of opinion that the 
accused acted in ‘good faith’ as that term 
is debned in the Indian Penal Oodo 
and are nob able to endorse the view 
of the learned Sessions Judge when he 
bolds that the accused cannot plead a 
‘mistake of fact' because he had no facts 
whereon to build his honest belief as re¬ 
quired by law. The question of good 
faith has to be determined in the light 
of all tlie surrounding circumstances; 
these clearly lead to the inference that 
the convict had no reason bo think that 
a human being would arrive or liad 
arrived on scene at such a time and 
place and that he probably thought that 
a ghosb had actually aijpeared. He 
would be predisposed to expect a ghost 
and his natural impression would-be that 
one had appeared. It was contended 
before us on behalf of the Crown that 
the factum of assault having been ad¬ 
mitted by the appellant the burden of 
proving the existence of circumstances 
which exonerated him from punishmenT7 
lay on him. This as an abstract propo¬ 
sition of the law is true, but it was nob 
necessary for the appellant to produce 
independent evidence to establish his 
plea. He is entitled to rely upon the 
evidence which has been produced on 
behalf of the prosecution and to urge 
that such evidence establishes his plea. 
■ “Moreover it has repeatedly been held 
that a confession or statement of an 
accused person must be read and accepted 
as a whole unless there is evidence to 
contradict any portion thereof in which 
case SDch portion may be rejected. In 
the case before us whatever evidence 
there is on the record fully supports the 
.statement of the accused. It is not pro¬ 
ved, indeed it is not suggested that the 
appellant had any motive for doing an 
injury bo the deceased. We are, there¬ 
fore, of opinion that it has been estab¬ 
lished that at the time when he beat 
Phagga Singh the appellant believed him 
■to be a ghost and that it was later after 
his visit to the spot in the company of 
Ajib Singh and Ujagar Singh that he 
•discovered that it was Phagga Singh 
'Whom he had beaten. It is on these facts 
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that wo have to determine the guilt or 
otherwise of the appellant. 

Counsel for the appellant relied upon 
S. 79 o£ the Indian Penal Code which 
j)rovides that nothing is an offence which 
is done by any person who by reason of 
a mistake of fact in good faith believes 
him to be justified by law in doing it. 
It was rightly contended that this ex¬ 
ception fully covers the case of the con¬ 
vict. The following cases were cited by 
the learned counsel on both sides : 

Goicr Gobindo Thahoor, In re. (l). In 
that case the deceased was knocked down 
by U/ blow behind the ear and then hung 
up by the prisoners to a tree where he 
was found dead. The Magistrate convic¬ 
ted one of the prisoners of voluntarily 
causing hurt and the other of abetting 
the same. The conviction -was quashed 
with a view to commitment of the per¬ 
sons implicated to the Sessions. In the 
course of the judgment the following 
remark was made by one of the learned 
Judges: 

Suppose that the Thakoors had uo inteution 
of killing tho doceased, but finding him iusensi- 
♦ ble, without enquiry whether he was dead or 
alive, or giving him time to recover, under an 
impression that he was dead, hung him to the 
tree, and thereby killed him. It appears to me 
that they might all have been put ou their trial, 
under S. 304, for culpable homicide not amount¬ 
ing to murder. 

With groat respect we venturs to 
doubt tho correctness of this view. The 
learned Judges appear to have ignored tho 
fact that mens rea or guilty intention or 
knowledge necessary for a conviction for 
culpable homicide did not exist in tne 
case before them. Moreover the remark 
appears to*be in the nature of an obiter 
dictum as the learned judges did not 
finally decide the point. In any case 
the facts of that case are distinguishable 
from those of tho present one. There 
the convicts knew that' they were deal¬ 
ing with a human being. They had 
actually beaten him whether or nob 
under the circumstances they should 
have exercised more care and caution 
before hanging him to the tree was a 
question tlip-t necessarily arose on the 
facts disclosed. In the prsent case the 
appellant believed that a ghost had ap¬ 
peared and it is not reasonable to expect 
him to exercise the same cire and at¬ 
tention as under ordinary circumstances 

(1) 0 W. R. .*i5 Or. 


Waryam Singh v. Emperor (Jai i^al, J.) 
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Wartam Singh v. Emperou (Jai Lai, J.) 


Queen-Empress v. Kangla (G*) iu which 
under the oiroumstanoes and foi' the 
reasons almost similar t>o those in 'the 
last mentioned case it was held that the . 
accused was punishable under S. 304 of I 
of the Indian Penal Code. Our remarks/ 
about the case of Goiur Gobind Tkaloor {Xm 
apply mnfcn.fcis.mutandis to this case also! 

Queen-Empress v. Khandu (3). It was 
found the accused struck the deceased 
three blows on the head with a stick, 
with the intention of killing him. The 
deceased fell down senseless on the 
ground. The accused, believing that he 
was dead, set fire to the hut in which he 
was lying, with a view bo remove all 
evidence of the crime. It was proved 
that the blows were not the cause of tlie 
death but the injuries from burning. It 
was held by a majority of the Judges that 
the accused was guilty of attempt to 
murder. One learned Judge was of 
opinion that the accused was guilty of 

murder under S, 302 of the Indian Penal 
Code. That case is also to be distingui¬ 
shed from the present one owing to the 
knowlege of the assailants that the 
object of the assault was a human being 
and to the existence of the initial inten¬ 
tion to kill the deceased. , \ t 

The Emperor v.Jyalu Sarclar (4). In 
this case the accused assaulted his wife 
and gave her kicks, blows and slaps. The 

woman fell down and became unconscious. 
In order to create an appearance that 
the woman had committed suicide, the 
accused took up her unconscious body, 
thinking it to be a dead body and hung 
it by a rope. The death was found to 
be due to hanging- It held that 

theaoo^ 3 ed could nob be convicted of 
murder but of an offence under b. 
of the Indian Penal Code for haying 
given the deceased kicks, blows and slaps 
before she fell down on the ground that 

the convict could nob have 

kill the deceased if he thought that the 

woman was already dej^. 

Palani Goundan v. Emperor (o). In 

this case the accused struck his wife a 
blow on her head with a ploughshare 
which rendered her unconscious. The 
accused believing her to be dead in order 
to lay th e foundation of a false defence 

( 2 ) 


( 3 / [1891 

(4) [1915] 

(5) [1919' 


18 O ^ 1279=26 I.C. 167. 

42 Mad! 547=37 M.L.J. 17=10 M. 


I.c: 104=(m9) M.W.N. aio. 


of suicide by hanging,, hanged her on 
a beam by a rope and thereby caused 
her death by strangulation. A 'Pull 
Bench of the Madras High Court held 
that the accused was not guilty of either 
murder or culpable homicide not amount¬ 
ing to murder. The ratio decidendi in 
the case was that ‘causing death’ means 
‘putting an end to human life' and that 
the intention of the accused must he 
directed either deliberately to putting an 
end to a human life or to soma act 
which to the knowledge of the 
accused is likely to eventuate ' in the 
putting an end to human life, and 
further that the knowledge must have 
reference to the particular circumstan¬ 
ces in which the accused is placed. 
An illustration is given in the judgment 
that if a man kills another by shooting 
at what he believes to be a third person 
whom he intends to kill, but which is in 
fact the stump of a tree, it is clear that 
he would be guilty of culpable homicide, 
because, though he had no criminal in¬ 
tention towards any human being ac¬ 
tually in existence, ho had such an 
intention towards what he believed bo 
be a living human being. The learned 
Judges also remarked that a man is not 
guilty of culpable homicide if his inten¬ 
tion was directed only to what he belie¬ 
ved to be a lifeless body. In our opi¬ 
nion if a man kills another by shooting at 
what he believes to be say a baast or a 
stump of a tree ho would not be guilty 
of culpable homicide. He had no inten¬ 
tion of killing anybody. Whether under 
the circumstances ho would be guilty 
under S. 304-A of the Indian Penal Code 
is a matter which must depend on the 
facts of each case. 

The Empress v. Hdyat (6). The facts 
of this case come nearest to those of the 
case before us. The prisoner entertained 
a belief that a stooping child whom ha 
caught sight of in the early glooming 
was-a spirit or demon, the child being in 
a place which the prisoner and his fgUow 
villagers deemed to be haunted, and 
acting on this belief caused his death by 
blows he inflicted before he discovered 
his mistake. No other motive for the 
assault had'^en proved. The Sessions 
Jtidge was of opinion that S, 79 of Indian 
Penal Code did nob apply to the case. 


(0) [1888] 11 P.R; ie98 Or. 
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Tho le iraed Judges of the Punjab Chief 
Court gave the following opinion : 

Now, as ho (the Sessions Judge) finds the 
pris'juor was under a distinct mistake of fact, 
believing that is, that his blows were aimed at a 
spirit :*,nd not at a human being, we can only 
explain this finding by assuming that the Judge 
must have meant that the prisoner did not in 
g.'od faith, that is, ‘with due care and attention’ 
(S. 52, Indian Penal Code) believe himself justi¬ 
fied in doing the act. If this be what the Ses¬ 
sions Judge meant when negativing S. 79 Indian 
Penal Code, wo are not prepared to differ from 
him, and we on this ground decline to interfere. 

The convict, it may be mentioned, has 
been convicted under S. 304 A of the 
Indian Penal Code. It would be obser¬ 
ved that the judgment of the learned 
Judges proceeds on the hypothesis that 
the convict did not act in good faith. 
The decision of the case, therefore, tur¬ 
ned on the peculiar facts found therein. 
But for tho finding that the convict 
acted without care and attention he 
would have been acquitted.y 

An examination of the cases cited 
^hov’O shows that the better judicial 
opinion is that if the accused believed 
in '^ood faith at the time of the assault 
that the object of his assault was not a 
living human being but a ghost or some 
object other than a living human being 
then ho cannot be convicted of an offence 
under S. 302 or S. 304 of the Indian 
Penal Code. The ground for such opi¬ 
nion is that mens rea or an intention to 
do wrong or to commit an offence does 
not exist in such a case and that the 
object of ‘culpable homicide’ can be a 
‘living human being’ only. We are, 
therefore, of opinion that on the facts 
found by us the appellant could not, 
regard to S. T9 of the Indian 
Penal Code, he convicted under S. 302 of 
the Indian Penal Code or even under 
S. 304. We are further of opinion that 
S. 304-A of the Indian Penal Code does 
not apply to the facts of this case because 
tiie circumstances under which the 
appellant was placed do not lead to the 
conclusion that he acted rashly or negli¬ 
gently. on the other hand they negative 
any such idea. 

NVe accept this appeal, set aside the 
conviction of Waryam Singh and order 
hia release forthwith. 


Appeal acce2ited\>/^ 
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Shadi Lal, C. J., and Coldstream, J. 

# 

Firm Nihal Chand'Atma Bam —Plain¬ 
tiffs—Appellants. 

V. 

Sardari Mai and others —Defendants— 
Respondents. 

First Appeal No. 25 of 1922, Decided 
on loth May 1926, from the decree of 
the Sub-J., Ist Gl., Lahore, D/-29fch 
July 1921. 

Court Fees Act Ss. 28 and 7 (0 — Appeal not pro¬ 
perly stamped—Whole appeal tolll not he dismis¬ 
sed—-Amoayvt covered by Court-fee paid will 
decreed^ 

A sued B on bahi accounts for-Bs. 4,969-0*6 
principal and Rs. 1,631-10-0 interest. Trial Court 
decreed tho suit for Rs. 3,385-11-6 only. ‘Plaintiff 
appealed asking for full amonnt claimed but 
paid Court fees covering a demand of Rs. 3,215 
only. 

Held : the whole appeal will not be dismissed 
but appellant will not get a decree in appeal 
for more then the amount for which fee was 
paid. CP 559. C 1] 

Harish Chandra for Amar Nath 
Monga —for Appellants. 

Devi Das and Tulsi Das — for Res¬ 
pondents. 

Judgment. —The plaintiffs-appellants 
Nihal Gband“Atma Ram, as proprietors 
of the firm Nihal Chand* Atma Ram 
brought a suit for the recovery of 
Rs. 4,969*0-6, principal and Rs. 1,631-10-0 
interest, due on bahi accounts, against 
Sardari Mai and Girdhari Mai aUeging 
that the defendants were the proprietors 
of a firm styled as Sardari Mai Atma 
Ram. The defendants denied tho debt 
and ‘their liability, and pleaded that 
Atma Ram one of the plaintiffs was him 
self a member of the firm ‘Sardari Mai- 
Atma Ram’ and that consequently the 
present suit would not be lie until the 
defendant firm had been dissolved, that 
Hazari Mai, brother-in-law of Atma, 
plaintiff, was also a partner of the de¬ 
fendant firm, that tho books of accounts 
of the business of the firm ‘Sardari Mal“ 
Atma Ram* which business had ceased on 
the 20th Har, Sam bat 1977, had been 
taken away by this Hazari Mai, and that 
Sardari Mai was not personally accountS 
able for tho balance claimed, as his work 
as a partner had been merely to make 
purchases for the business. 

The Subordinate Judge found that Atma 
Ram, the plaintiff, had not been proved 
to be a partner of defendant firm. 
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^bat the defendants bad not proved that 
:the pliuntiffs were in possession o£ the 
aooount books and that Girdhari Mai 
had not been proved to be a partner of 
the brm Sardari Mal'Atma Raaa. As 
oregards the alleged debt, be found that 
the amount due from the defendant tirm 
to the plaintiff firm was Rs. 3,385“11'6. 
He held the defendants not liable to pay 
any interest on the debt for the period 
before suit but allowed to the plaintiffs 
dnterest from the date of the decree at 
6 per cent, per annum. Against this de¬ 
cree the plaintiffs have appealed asking 
for the full amount claimed Rs. 6,600-11-0 
against Girdhari Mai as well as against 
Sardari Mai and also for interest at 


12 per cent, per annum. 

A preliminary objection is taken by 
Mr. Tulsi Das for the respondents to the 
effect that the appeal having not been 
properly stamped must now be dismi^ed 
on the ground of limitation. He points 
out that the stamps covers a demand of 
Rs. 3.215 only and not of Rs. 6.600-11-0. 
We find in this contention force to this 
extent only that the stamp will not 
admit the passing of a decree in excess of 
Rs. 3,215 against Girdhari Lai. 

Coming to the merits we do not find 
■sufficient grounds for setting aside the 
lower Court's finding as to the aaaoui^ 
due from the defendant to the plaintiff 
firm Mr. Harish Chandra points to 
various items in the accounts filed by 
the plaintiffs which he says have been 
proved, but for which credit has not 
been allowed by the Court. The entries 
to which he refers are unreliable and 
vague and contain no clear explanation 
of the real nature of the transactions 
entered. We are no better impressed by 
Mr. Harish Chandra s arguments in sup¬ 
port of his contention that Girdhari ^al 
is proved to be a partner of the defend¬ 
ant firm. He appears to rely, so far as 
direct evidence is concerned, mainly if 
not wholly, on an entry in the accounts 
of the plaintiffs, which will be found at 
Item No. 3 on the debit side on page o 
of tho printed book. The entry is signed 
bv Girdhari Mai. The form of the other 
entries in this account does not s^PPert 
thfronolusion which Mr. Harish Chandra 
Uuld draw from the signature of Gir¬ 
dhari Mai in this particular entry, for 
in many of these wo find amaonts cre¬ 
dited or debited to the firm Sardari Mal- 
Atma ^he mere signature of 


Girdhari Mai of one entry is, therefore, 
not a safe basis for the finding demanded 
by Mr. Harish Chandra. As regards in¬ 
terest we are unable to find that the 
plaintiff has proved any legal ground on 
which he is entitled to a decree for this. 
No agreement and no custom by which 
interest is claimable for the period prior 
to the suit has been proved. We are at 
the same time of opinion that the Court 
would have acted reasonably in allowing 
further interest from the date of the 
suit and not merely from the date of 
decree. 

The result is that the appeal is dismis¬ 
sed as against Girdhari Mai and Hazarl 
Mai. Girdhari Mai will get his costs in 
the appeal. As against Sardari Mai we 
accept the appeal to the extent that we 
modify the decree so that it will include 
interest at 6 per cent, per annum from 
the date of the filing of the suit. The 
defendants Sardari Mai and Hazari 
Mai will pay their own costs in the 
appeal. 

Appeal dismissed. 
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Broadway and Addison, JJ. 

Oiwari C/iawci—Plaintiff—Appellant. 

V. 

Ralla Ram and another —Defendants— 
Respondents. 

Second Appeal No. 2755 of 1922, Deci¬ 
ded on 28th June 1926, from the decree 
of the Dist. J., Shahpur, D/- 29th July 
1922. 

sic (a) Civil P. C., O, 2, 22. 2 —Mortgage and 
lease executed the same day—Suit Jor rent 
decreed—Fresh suit on mortgage is barred. 

Defendant mortgaged a shop to plaintiff for a 
oertain sum. The mortgage was with possession 
but the mortgagors ozeouted tho same day a deed 
of lease under whiob they agreed to hold tho 
shop as tenants for a certain period at fixed 
rate. The mortgagee sued for rent and got a 
deorea. Ha afterwards sued for principal and 
interest on the mortgage. 

Held : that the two documents formed one 
transaction and the second suit is barred : Oivit 
Appeal No. 1970 of 1920, FoU.'y A, I, JR. 1922 2/alt. 
Ill and A. 1, 22. 1923 Lah. 203; Dissented /rom, 
3 P. 22. 1887, Dist. [P 661, C 1] 

3jc (6) Civil P. C., O. 2, P. 2—22. 2 is direc¬ 
ted against splitting of claims and splitting of 
remedies. 

Order 2, rule 2, is diaeoted against two evils, 
the splitting of elaim and the splitting of 
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remc'dics. I! a iiutu omits from his suit a portion 
of Uis claim be shall not afterwards sue in 
respect of it. If be omits one of his remedies he 
cannot afterwards pursue'it ; 1 Lah. 457; 50 I. C. 
96G .< od 208 P. W. B. 1912, Foil. [P 501 C 1] 

Badri Das and Daulat Earn —for Ap¬ 
pellant. 

■i/. fj. Puri —for Respondents. 

Broadway, J.—On the 20th Oi April 
1014, Kalla Ram and Ganpafc Rai mort¬ 
gaged a shop to Diwan Chand for 
Rs. 1,000. The mortgage was with pos¬ 
session, but the mortgagors executed on 
fciie same day a deed of lease under which 
they agreed to hold the shop as tenants 
for a period of 11 months at the rate of 
Rs. 4 per mensem. The mortgage was 
for a term of 18 months. On the 12th 
.Tune 1017 Diwati Chand sued to recover 
a sum of R3.12n/- claiming that amount 
as rent due from the mortgagors Kalla 
Ram and Ganpat Rai. The suit was 
decreed for a sum of Rs.4/— on the 23rd 
of December 1018, it being held that 
tenancy bad terminated after the period 
of 11 months had expired. On the 1st 
May 1919 Diwan Chand brought 
another suit claiming a sum of R£.l,25G-(i 
principal ayd interest, due on the mort¬ 
gage. This suit was dismissed under 
O. 2. R. 2, Civil P. G., it being held that 
in the previous suit instituted on the 
12th of June 1917 the plaintiffs should 
have claimed the principal and interest 
well. This decision was confirmed by 
a Division Bench of this Court, in Civil 
Appeal No. 1070 of 1920. dated 24th 
February 1921. It was there held that 
the intention of the parties was that the 
two deeds should be read together. The 
rent payable under the deed of lease was 
Ito be devoted to the liquidation of a part 
of the interest and was merely a method 
of realization. The mortgage itself con¬ 
tains a reference to the lease and though 
the lease was for a period of 11 months, 
it actually provides that if the mortgage 
was redeemed within a period of six 
months neither interest nor rent would 
be payable. On the 8th of August 1921 
Diwan Chand instituted a third suit in 
which he claimed possession of the shop 
which had been mortgaged to him. In 
the plaint he clearly refers to the mort¬ 
gage deed and in the clause relating to 
the relief sought he asks to be put in 
possession as mortgagee. In the body of 
the plaint the deed of lease is referred 
%o. This suit'has been dismissed by the 


Court below under O. 2, R. 2, Civil 
and Diwan Chand has now com© up to 
this Court in second appeal and on hi& 
behalf we have heard Mr. Badri Das. 

It has been urged that O. 2, R. 2 
does not api^ly inasmuch as the plain¬ 
tiff was not bound by law to have claim¬ 
ed possession when he brought either 
of the two former suits. In support of 
his contention Mr. Badri Das has re-‘ ^ 
ferred to Suhraya CKetti v. Eatkriavel^c 
Chetti (l), in which it was laid down 
that a suit to eject a tenant holding 
under a lease is not a bar under S. 43 of 
the Code of Civil Procedure (now O. 2, 

R. 2) to a subsequent suit to recover 
arrears of rent under the terms of the 
lease. The facts of that case are differ¬ 
ent from the facts in the present one 
and I, therefore, do not consider that this 
authority assists us in any way. He 
next cited Khnshi Earn v. Abdul 
Ghafur (2) which again in my judgment 
does not assist us. Similarly Nandan- 
Sinrjh v. Ganga Prasad (3) and Pon~ 
namal v. Eamamrida (4) are authorities 
which do not afford any assistance in 
the decision of the point before the 
Court. Lalcssor Bahu v. Janhi Bihi (5) 
dealt with the case of mesne profits, 
a matter which is specifically prdvi’ 
ded for by O. 2, R. 4 of the Civil P. O. 

He next placed reliance on Mohammad 
Mus^sain v. Abdul Ghafur KJian (6) and 
Eallia Earn v. Amir Chond (7). In both 
these cases it was held that the deed of 
mortgage and the deed of lease formed 
two separate transactions. In the pre¬ 
sent case I consider that we are bound 
by the decision referred to above viz.. 
Bala Bam v. Diwan Chand (8) and that 
the two documents form one transaction. 

Ha next cited Gunda Mai v, Nanak 
Chand (9), where in a suit by a mort¬ 
gagee for possession of the mortgaged 
property under the terms of the mort¬ 
gage deed in which it was found that 
the plaintiff had been in oonstructivo 

(1) [1909] 32 ^rad. 330—2 I. C. 313. 

(•2) [1921] 631. C. 978. 

(3) [1913] 35 All. 512=20 I. C. 892=11 A L.J. 

786. 

(4) [1915] 38 Mad. 829=28 M. L. J. 127= 

27 I. C. 679=(1915) M.W.N. 130 (F. B.). 

(5) [1892] 19 Cal. 615. 

(6) A. I. R. 1922 Lah. 111=3 Lali. 1. 

(7) A. I. R. 1923 Ij&h. 203=4 Lah. 52. 

(8) [1921] 3C P. W. R. 1921=63 I. C. 928= 

3 Xj« La J* 390* 

(9) U887J 3 P. Ra 1687a 
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possession of fche property wifchin 12 
y8i\i*s of the institution of the suit it 
appeared that the said plaintitl ^ had 
already sued for and obtained a simple 
money decree on his mortjjagei but had 
allowed the execution of such decree to 
become barred by lapse of time. It was 
held that it could not rightly be con¬ 
tended that the mortgage debt was 
extinguished by operation of law, there 
being no provision in the Limitation Act 
that^'a decree whose execution is time 
barred is therefore extinguished, and 
that, therefore, although the decree could 
no longer be executed, the mortgage- 
debt, and consequently the plaintitts 
right to take possession of the mortgaged 
proper by until the mortgage was paid on, 
survived. It would seem that no refer¬ 
ence whatever was made to O. Z K. 

Civil P. G., or any corresponding section 

in the Code whioh was than in force. 

The question which is now before the 

Court was therefore not 

learned .Tudge who dealt with that ca,e_ 

On the other hand Mr. Puri for the 
respondents has placed reliance on 
among other oases Permesiiavi Dc^ v. 
Fakir (10) and Harnam Styiflh v. Bhola 
^inah (11). He also referred to the judg- 
^*;nt of Mr. Justice Kensington in an 
unreported case which is to found 

published as Brijlal v. Ram Batan(l^). 
'itse authorities appear to me to be in 

lav down fcil&M ^ 

dh-ected against two evils, the splitting 

o claims Ind the splitting of remedies^ 

If Tman omits from his suit a portion of 
lit oTalm he shall not afterwards sue in 

respect of it. H 

remedies he cannot afterguards pursue it. 

Sarnam Singh v. Bhola Singh (ll) was a 

case in whioh the facts were exactly 

converse to those in the present case, and 

it was held that having omitted to sue 

tor the mortgage money m the first smt 

which was for possession the plaintiffs 

^ere precluded from suing tor it in the 

.1- ihen under consideration. In my 
suit then unaei 

-^^3^-^Iii'orrl]S7l57=59 I. C. 71^2 L.L.J. 

Ill] W®®B. iei9=.17 I. 0. 68X. 
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medie^. As he has chosen bo adopb this 
course he musb bake the consequences. 

I would, therefore, dismiss this appeal 
with costs. 

Appeal dismissed. 
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Jai Lal, J. 

Sarwan Singh and others Plaintiffs 
Appellants. 

V. 

Dip Singh and anotkei —Defendants 
—Respondents. 

Second Appeal No. 679 of il926, De‘ 
cided on 8bh June 1926, from a decree 
of the Dist. J.. Ludhiana, D/- 9th De¬ 
cember 1925. 

Snecific Relief ActiS. 42 —reversioners 
failing Wo sue wiihln limitation—Declaration 
sought In the name of viUior revetsioners as 
plaintiffs can be refused. 

Where major revorsioaers adopt the device 
to bring a suit to contest an alienation in the 
name of minor reversioners as plaintifts, when 
their suit is dismissed as not wftUiu time. 
Court exercises its discretion wisely if it dis¬ 
missed the suit by minors. Lr' oo;^ xj 

12 . K. for Appellants. 

Deoi Dayal and Din Dial for Res 

pondenbs. 

. Judgment.— This judgment will dis¬ 
pose of Appeals Nos. 679 and ^80 of 
1 q26 The suits were filed to set aside 
two ‘alienations made by one Kishen 
Singh. The District Judge had dismissed 
them on the ground of limitation and 
also on the ground that the nominal 
plaintiffs being minors are represented 
by their uncle as the next friend, and 
that their elder brother is financing the 
suits, the inference being that the real 
plaintiffs 'in the case are their elder 
brother and the uncle of the nominal 
plaintiffs. He is of opinion that the 
suits have been brought in the naMS 
' of the minors in order to avoid the difh- 
oulty about lioJitation, 

I do not propose to give any finding 
on the question of limitation. In my 
opinion this appeal should tail on the 
second ground on which the ^uits have 
been dismissed by the learned District 

Judge. Aooording to him the real 
plaintiffs in the case are the • uncle and 
the brother of the minor plamtiffs. 
They did not institute any suit within 
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the DorioiT. of limitation and conse 
Ouentlv adopted the device of instituting 
the snit'^ in the name of the minors. On 
ithese hndingSi in mv opinion, the learned 
-District -Judge exercised a wise discre- 
!tion in refusing to grant a declaratory 
decree to the plaintiffs. I dismiss these 
appeals but leave the parties to bear 

their own costs throughout. 

.4 ppeals dismissed. 
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-Tat IjAL, J. 

Miihaimnad Khita and Plain¬ 

tiffs—Appellants. 

V. 

^{f.. Neka»i and others —Defendants— 
Respondents. 

Second Apneal Ko 477 of 1926. Deci¬ 
ded on 10th Mav 1926. f>*om the decree 
of the Dist. J.,'Attock. D/- lOth Decem¬ 
ber 1925. 

Civil P. C., o. 9, R. 0— Prevlnu^i •iutf. 
for default—Ruhfteqtient f^uif ik effect ilie same 
but claiming different relief is barred. 

A siibs‘?gneut suit, in effect the same as pre¬ 
vious* suit but claimins a relief different from the 
previous suit dismissed for default under R 8. is 
barred by R. 9. fP 563 C 1} 

Badr-ud-Din Kureshi—ior Appellants. 

Gohind Ram Khanna for M. S. Bhagat 
—for Respondents. 

Judgment.—In hlay 1924 the plain- 

tiffs-appellants instituted a suit for recov¬ 
ery of possession of tlie land in suit on 
the following allegation. That Mb. 
Nekan mortgaged the land to them with 
possession for Rs. 1,500. that they paid 
the remaining consideration except 
Rs. 500 which was left with them in 
order to redeem the land from the pre¬ 
vious mortgagees, that the defendants 
mortgagors denied this transaction 
during the mutation proceedings, and 
consequently mutation was refused, and 
that in spite of demands the defendants 
have not given possession. Mt. Nekan, 
■Muhammad Khan, Fazal Khan, sons of 
Allah Yar Klian and Attar Khan were 
impleaded as defendants. Though a de¬ 
cree for possession was claimed against 
•all the defendants, the interest of the last 
(our defendants in the land in suit was 
not disclosed in the plaint. 

On the Isb of July the counsel for the 
plaintiffs made a statement in which he 
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made tffe plaintiffs’ position clear that the 
suit was for possession of the mortgagees* 
rights in the land in suit, that though it 
was mortgaged for Rs. 500 with the 
defendants, the ijlainbiffs did not seek to 
redeem that mortgage but would do so 
on payment of Rs. 500 later. It appears 
that on account of some other facts that 
were discovered on this date, the plain¬ 
tiffs thought that their suit would nob 
succeed. 

The suit out of which this second 
appeal has arisen was filed on the 8th 
July 1924, The suit previously institu¬ 
ted was allowed to be dismissed for 
default under O. 9, R, 8 of the Civil P. 
C., on the 9bh July that is to say, a day 
later than the institution of the second 
suit, In this second suit two more per¬ 
sons Sher Khan and Amir Khan, were 
added as defendants. The plaint is very 
vague'. It does not disclose what the 
plaintiffs’ cause of action against each 
set of the defendants is. All that it 
states is that the plaintiffs obtained the 
rights of a mortgagee in possession for 
Rs. 1,500 from Mt. Nekan and had to 
obtain possession on payment of Rs. 500 
to the previous mortgagees. From this 
it would appear that the previous mort¬ 
gage was also with possession. The 
value for the suit for purpose of jurisdic¬ 
tion and Court-fee was stated to be 
Rs, 500 and a decree for possession by 
redemption on payment of Rs, 500 was 
claimed against all the defendants, Sher 
Khan and Amir Khan defendants did not 
appear at the trial and allowed this suit 
to proceed ex parte against them. 
Muhammad Khan, Fazal Khan, sons of 
Allahyar Khan and Attar Khan defen¬ 
dants pleaded that they were in posses¬ 
sion of the property in suit because they 
had in their capacity as reversioners, 
redeemed the mortgage from the prior 
mortgagees. It seems that Sher Khan 
and Amir Khan were the prior mort¬ 
gagees. This suit has been dismissed by 
the Courts below on the ground that it 
was barred by virtue of O, 9, R. 9 which 
provides that where a suit is dismissed 
under R. 8 the plaintiffs shall be pre¬ 
cluded from bringing a fresh suit in 
respect of the same cause of action. 

The learned counsel for the appellants 
contends before me that the suit was not 
based on the same cause of action. The 
counsel for the respondents on the other 
hand contends that in addition to O, 9, 
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R, 9, S. 10 of the Civil P. C., and O, 23, 
R 1 would opex-ate as a bar to the trial 
of the present suit. Though neither of 
"the provisions of the Civil P. 0. 

tioned above* strictly speaking a-PPly 
the present case still I agree with the 
conclusion of the Courts below that the 
present suit is in fact to obtain 

possession by the plaintiffs of the land in 
guit on the basis of the ““rtgage-deed 
executed in their favour by Mt. Nekan. 
that ostensibly the suit is for ledemp 
tion of a mortgage but really it is a suit 
to establish the validity of tha moit 
gage in their favour. The reliefs 
olaimed in the suits appear to be different 
hut in reality both the suits are Practi¬ 
cally the same. I also think that though 
ithe plaintiff did not actually withdraw 
the first suit under tha provmion of 

'o. 23. H. 1. still his “doel 

himself purposely on the . 

?;ahilitv of fche defendants were not 
srated‘"ana proper reliefs were not 

Undfr these circumstances I consider 
iihat the decree of the District Jud^o is 

S'bViSr lbro«h. 

Appecd dismissed. 
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Jai liAL, J 

Aziz Din —Defendant Petitioner. 

V. 

Moti- nam and Plaintiff and 

-Defendants—Respondents. 

Civil Revision Ko. 672 of Deoi- 

j iQfch May 1926. from the decree 

ded on 19th M y ^^24, 

of the Sub-J.. Simla. 

^ 3’' another—Heference hy 

aut horUiQg hiai tD do 80 . 


Jagaii Nath Aygarwat —for Petitioner. 
Parkash Chandra for Amar Nath 
Monga —for Respondents. 

Judgment.—A suit for x’ccovery of 
Rs. 634-14-0 was instituted by Moti 
Ram, plaintiff against Aziz-ud-din defen’ 
dant petitioner and others. Proceedings 
were ex parte against one of the defen" 
dants, but Aziz-ud-din contested the 
claim. He appointed Mr. Harish Chan¬ 
dra, vakil, to represent him in Court. It 
appears that on the date fixed for 
recording the evidence of the parties, 
Mr. Harish Chandra could not appear 
and Mr. Shanker Nath, vakil, appeared 
for him for Aziz-ud-din, defendant. On 
that date the dispute was referred to 
arbitration. A written application pray¬ 
ing for the reference to arbitration wa® 
presented in Court in the absence of the 
defendant Aziz-ud-din, but it was signed 
by Mr. Shanker Nath on his behalf. The 
reference was made without the express 
consent of Aziz-ud-din. On receipt of 
tho appointment ox-der, the arbitrator 
served a notice on Aziz-ud'din to appear 
before him and to prosecute the arbitra¬ 
tion proceedings. He appeared before 
the arbitrator and stated that he had 
no knowledge of the reference to ai'bitra- 
tion and would decide what action he 
should take after consulting his counsel. 
Thereafter he never appeared before the 
arbitrator, but sent a notice to him that 
he was not bound by the reference, The 
arbitrator gave his award which was 
filed in Court. The pobitionex' raised ob- 
iections to the validity of the award. 
The Subordinate Judge has disallowed 
all the objections and has given a decree 
in accordance with the award. 

This decree is attacked before me on 
two grounds ; (1). That the reference to 
arbitration was not valid as Mr. Shanker 
Nath was not competent to refer tho 
dispute to arbitration ; and (2) that the 
proceedings in Court being ex parte 
against some of the defendants, no valid 
reference could he made at the instance 
q£ gQQ 33 of the parties to the suit. Some 
authorities were cited in support of the 
second contention, but I do not think it 
necessary to give any finding on this 
question in view of my conclusions on 
the first ground on which the award is 
attacked. An examination of the powor- 
ot-attorney given by the petitioner to 
Mr. Harish Chandra shows that he was 
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authorized to refer the matter to arbitra¬ 
tion and also to appoint another pleader 
to represent the petitioner conferring 
upon him all or some of the powers that 
he himself had under his power-of- 
attorney. Kow O. 3, R. 4 of the 
Civil P C provides that the appoint¬ 
ment of’a pleader to make or do any 
appearance, application or act for any 

person shall be in writing, and shall be 

signed by such person or by his recognized 
agent or by some other person duly 
authorized by power-of-attorney to act in 
this behalf, and further that such ap¬ 
pointment and its acceptance by the 
plea,der shall be filed in Coui t. 

It is admitted that Mr. Harish Chandra 
did not give any authority in writing to 
Mr Shankerlsath to represent his client. 
Under these provisions, therefore, the 

t.'xror th: 

Rules and Orders of this Court (Vol. V). 
however, provides that a vakil may 
appear in place of an advocate or another 
vakil without vakahvtnama. but this 
provision is subject to the restriction 
inter alia, that a vakil so appearing shall 
not compromise or refer a case to arbitra- 
ti’on. It thus appears that though 
Mr Shanker Nath was competent to ap- 
pear under the instructions of Mr. Harish 
Chandra on behalf of the petitioner, be 
was not competent to refer the dispute 
to arbitration. The counsel for the 
respondents contended that Mr. Shanker 
■Math should be deemed to have possessed 
all the powers which were conferred on 
Mr Harish Chandra by the power-of- 
Lttorney granted by' the petitioner and 
further that the defendant by appearing 
before the arbitrator acquiesced in the 
reference and is not. therefore, entitled 
now to object. I have already held that 
the first contention is wrong because 
Mr Shanker Nath did not appear by 
virtue of any written authority given by 
Mr Harish Chandra and that he appeared 
by' virtue of the rule already quoted 
which expressly excludes the power to 
refer to arbitration. There is no force 
in the second contention also because the 
facts already mentioned clearly show 
that Aziz-ud-din never confirmed ex- 
nrA<?c;lv or by his conduct the action of 

Mr sLnker Nath in referring the dis¬ 
pute to arbitration. . .. 

The result is that I accept this peti¬ 
tion and remit the case to the learned 


Sub-Judge with directions to proceed 
with it in accordance with law, the 
reference to arbitration being set aside. 
Under the peculiar circumstances of the 
case, I leave the imrties to bear their 
own costs incurrred subsequent to the 
reference to arbitration. 

Case remitted^ 
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CAilPBELIi AND ^AFAR ALI, JJ. 

Kishen Singh and others —Defendant 
—Appellants. 

V. 

Moti Singh —Plaintiff—Respondents. 

First Appeal No. 1440 of 1920, De¬ 
cided on 24th March 1926, 

Civil P.C.,0.^h 33—Onr of several ap¬ 

pellants dijlng—Appeal abating, legal representa¬ 
tives not being brought on record—Appeal can be 
accepted In favour of all. 

Wbere’one of the appellants dies and in conse¬ 
quence of his legal ^representatives not being 
brought on the record the appeal abates, the 
Court can accept the appeal in favour of all the 
appellants ineluding the legal representative- 
uot brought on record. [P 5G5, C I j 

Gulin Bam and Fakir Chand —for Ap¬ 
pellants. 

Tek Chand and Badri Dass —for Res¬ 
pondent. 

Judgment.—The suit was by Sodhi 
Moti Singh for possession of certain land 
and house which he alleged had been 
mortgaged to his father Sodhi Narendra 
Singh by Sodhi Kishen Singh, defendant. 
Sodhi Kishan Singh pleaded that the 
plaintiff was not his father s heir that 
he had been disinherited and that Sodhi 
Narendra Singh’s all self-acquired pro¬ 
perty including the property in suit had 
been bequeathed to one Wazir Singh. 
Wazir Singh was then impleaded as a 
' defendant and issues were struck of 
which we are concerned with the first 
two : (l) Did the plaintiff's father volun¬ 
tarily and in full senses execute the 
registered Will dated 8th April 1908. 
whereby he disinherited the plaintiff 
from all self-acquired property which 
was thereby bequeathed to Defendant 
No. 2 and (2) if so, did the plaintiff s 
father acquire the mortgage rights in 
suit from the income of the ancestral 
estate and, therefore, the same should 
be considered to be ancestral propertj*. 
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AVhen Sodhi "Narendra Singh died, 
his son Sodhi Mobi Singh took possesion of 
all his property and sp^sequenbly Wazi^r 
Singh instituted a suit (No. 33 of 1915 ) 
for possession of the self-a^uiroa pro- 

perby lefb to him by- the Will of the 
8 th April 1908 . That suit was pending 
at the same time as the one with which 
we are dealing and the partms to 

the present suit agreed that 

TbLe Tssues and that the questions 

would be decided on the evidence given 

“Sent eult we. ae.teea m fe.ont ol 
‘"•TS“a”."a»i'. he,, eppeetea the. 

SeM Klehe. „ J"* ' "ft 

pendency of anneal has abated 

August 1922 ated hi PP ^^^titute his 

since the ‘^^s made some 

legal expiry limitation. 

No^applioa*'°“ for 

ab^ement ha^been^prjsen^^in^ £e, dis- 

Poland tolether wUh -me ^he¬ 

rn ® ’l 439 *of 1920 ) : Wazir Singh v. Sodh^ 
(No. 1439 of la^w 

Moti StnghW- 1 the trial Court and 

versed Lvour of Wazir 

have held that the nronerty including 
Singh beaueathing to 

iihe mortgagee righ ^t has been 

St dictfon in that ap- 

oonoeded that the present ap¬ 
peal sett es the fate Jhe P ^ 

peal in q? g^'g appeal has abated 

though 1 ^^*®^^®“ ^ j ® exercise our powers 
^e have decided to exerc 

SHs‘V/nM r .‘«r. 

costs of ”, .^"...presentatives are not 
KishenSinghs lepresen 

appellants 'and hence b V 

pi iintiff re po be 

own costs there. bp 

tlU^ponKzWa,^!^^ 

Tiri. I • B- 


9 

in the lower Court, because he did not 
make Wazir Singh a defendant and be¬ 
cause Wazir Singh did little or nothing 
to defend this particular suit and for a 
time proceedings were exparte against 
him. In our view Wazir Singh was a 
necessary party who has properly joined 
as such and ordinarily he was entitled 
to have his costs from the unsuccessful 
plaintiff. The trial Court’s decree, 
however, has awarded the defendants 
the large sum of Rs. 424 as counsel a 
fee. We do not consider that Wazir 
Singh has earned this in the present 
suit, since practically all the i^roceed- 
ings were taken in the other suit. 

We direct that the plaintiff shall pay 
the costs of Wazir Singh in the trial 
Court, but that the sum recoverable as 
Counsel’s fee shall be Rs. 82 only. 


Appeal accepted. 
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Addison, J. 

Makhan —Defendant—Petitioner. 


V. 


Plaintiff—Respon- 


Harnavi Singk — 
dent. 

Civil Revision Petition No. 87 of 1926, 
Decided on 15th May 1926. from a dec- 
ree of the 4th Class Sub- J.. Phalia, 
D/- 21st December 1925. 

Cxistom {punjah)—ManxiTC deposited oxi platn- 
tiiVs laxvd—PlaintiSS in physical possession^ 
Manure does xiot becovie plaintiff's propertxj. 

Vacant sites in abadi are frequently used for 
purposes of deposit of manure, etc., and it is al¬ 
ways presumed that such acts are ^rmissive and 
do not endanger the owner s title. That being the 
case, it cannot be said that certain manure be¬ 
came the plaintiff’s, because It was deposited on 
a vacant site of which he was Fg 

possession, f * ’ * 

Zafarullah Khan for M, A. K, Jan~ 

fua—iov Petitioner. 

Badri Nath for Mehar Chand for 

Respondent. 

Judgment.— The plaintiff sued the 
defendant for recovery of Rs. 30. the 

price of manure removed by the latter 

from a vacant site in the abadi which 
the plaintiff claimed as his own and 
which the defendant also claimed to 

be his. The Judge. Small Cause Court, 
has held for the purpose of bis decision 
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thduj 5ho site belongs to the plaintiff 
and tliat, as in tbe case of vacant 
land possession is presumed to follow 
title, the plaintiff must be held to be in 
possession of this vacant site as the 
ownership of the site was with tlie plain¬ 
tiff. He further held' that the defen¬ 
dant had no right to remove manure 
from it. He accordingly decreed the 
claim for Rs. 30 with costs. Against this 
decision this revision petition has been 

i^led. . . 

I am not prepared in this revision to 

go into the question of title, but it is 
obvious from the judgment that the Judge 
has not held anywhere that the manure 
belonged to the plaintiff. In fact he 
could not have done so, for the evidence 
of the plaintiffs own witnesses shows 
that the people in general used to deposit 
their manure on this vacant site in the 
abadi, ahd that it was not the plaintiff s 
manure at all. On behalf of the les 
pondent, it was argued that the manure 
became his by the fact that people depo¬ 
sited it upon his site. This does not 
seem to me to follow. Plaintiff is in fact 
not in physical possession of the iSite 
which is a vacant one inside the abadi. 
For purposes of adverse possession the 
deposit of manure upon it would not 
give any right to the people putting it 
there as against the plaintiff. In this 
country vacant sites like the one in ques 
tion are frequently used for such purpo¬ 
ses and it is always presumed that such 
acts are permissive and do not endanger 
the owner’s title. That being the case, 
it cannot be said that the manure be¬ 
came the plaintiff’s, because it was depo¬ 
sited on a vacant site of which he was 
not in physical possession. The plain¬ 
tiff, therefore, failed to prove that the 
manure belonged to him. 

As the Court below has come to a 
decision contrary to law I accept this 
revision aud dismiss the plaintiff’s suit 
for the reasons given above. The peti¬ 
tioner will have his costs here. Parties 
will bear their own costs in the Court 
below. 

Revision accepted. 
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Baagua}i Das — Judgment-debtor 
Petitioner. 

V. 

Mt. Chetan Bat —Decree-holder Res¬ 
pondent. 

Civil Revision Petition No. 171 of 1926, 
Decided on 22nd May 1926, from an 
order of the Senior Sub'J., Jhang, 
D/“ 12th November 1925. 

(а) Hindu Laic—Joint family—Possession of 
joint property is not presumed. 

There is no presumption that a joint family 
pos.sesses a joint estate or property. [P 566, C 2] 

(б) Civil P. 0., S. 115—Finding not based on 
evidence is revisable. 

A Court acts with material irregularity in the 
exercise of its jurisdiction in coming to a finding 
not based on the evidence on record. [P 668, C 2] 

Sardha Ram for M. B. Pari —for Peti* 
tioner. 

Bihari Lai —for Respondent. 

Judgment. —The only question in¬ 
volved in this civil revision is whether 
the pay of Bhagwan Das employed as a 
clerk in the Chief Auditor’s Office, North- 
Western Railway, is liable to attachment 
in execution of a decree against the joint 
family property, because he got a special 
education out of the joint family funds. 
He is not personally liable otherwise. 
The executing Court held that he was 
an ordinary clerk without a special 
education and refused to attach his pay. 
In the gi’ounds of appeal to the Senior 
Subordinate Judge, ifc was stated that 
Bhagwan Das was a B. A., and that it 
should be held that he had received this 
special education from the joint family 
funds. The appellate Court held that 
he was a B. A., and that this was a 
special education which helped to exhaust 
the joint family estate. It, therefore, 
accepted the appeal and directed attach¬ 
ment of his pay. 

In revision it is urged before me that 
there was no evidence either that he 
was a B. A., or that be received his 
special education from the joint family 
estate or funds. This is undoubtedly 
correct, so that it must be held that thei 
appellate Court acted with material 
irregularity in the exercise of its juris¬ 
diction in coming to the finding that ifc 
did. There is no presumption in Hindu 
Law that a joint family possesses a joint 
estate or property. 


1926 


Uttam Singh v. 


I aocopb this revision petition and sob 
aside the orders of both the Courts 
below. X further direct the executing 
Court to go do novo into the question 
raised, namely, whether he is a B. A., 
and whether ho received this education 
from the Joint family estate or funds, and 
further wliether such an education is in 
this instance a special one. There will 
be no costs here. Other co^ts will abide 
the event. The attachment must be 
removed in the meantime. 

Application allowed. 


% 
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Broadway, J. 

Sardid Singh—'Petitioner. 

V. 

Evipefov —Opposite Party. 

Priminal Revision Petition No. 188 of 
1926 ZcTde/on 30th April 1926 from 
order of the Addl. D.st. Mag.. Amnt 
sar. Vh 19*;^ January 192b. 

^ r T> r S 505 —Examination <m com- 

.^'^S;s^fofvarU.s U ,nost 

. i.- < witness on commission but 

both oomp^ajoant and .acoused 

is moat unsatisfactory tn or.m.nal C. 1] 

a C Narang — for Petitioner. 

M %eem for Govt Advocate and Bishen 

for Eespondent. 

Order—The evidence of Mt. Shiv 
Devi is said to be of great importance. 
She was examined on commission but in 
the absence of both complainant and 
accused. This is most 

""^“^of'hltou'XaTwen:: the ^om- 

KrUeltions to her. The District 
MauTstrate. Lahore, will depute a Magis- 
^J^tfto carry out this order. Return 

to be made within a month. 

Order accordingly. 


CnuHRA (Jai Lai, J.) Lahore OOT 
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Jai LaIj, •) ■ 

Uttam Si)njh and otkerii Plainbifts 

Appellants. ‘ 

v- 

Chuhia and othej's —Defendants Res" 
poudeuts* 

Second Appeal No. 368 of I9ii0, Deci" 
ded on llch Alay lUiiG. trom a decree of 
the Disb. J.. Ludhiana. D/- ith Novem¬ 
ber 1925. 

Practice — Pleadings — Relief—Suit Jor ;^osses- 
slQn—Parlies Jouna to t>e Joint owners—Decree 
for Joint possession should be granted. 

Whore lu a suit for possession it is found that 
parties are joint owners of the laud, the proper 
course is to pass a decree tor joint possession and 
not to dismiss the suit and not to refer the 

parties to Revenue Omcer lor partition. 

[P. 66ot Aj 

Fakir Ghand and Man Singh—^or 
Appellant. 

Hama Nand —for Respondents. 
Judgment.— "Both the parties of this 
litigation draw their title through Ta^, 
f who was a proprietor in the village. On 
Q 2nd January 1896 he sold about 20 
■ bighas of land with a share in the sba- 
miiat deh in favour of the defendants, 
r The plaintiff’s title is based on a sale- 
deed dated the Ist March 1909 executed 
by the heirs of Taru. They purchased 
the remaining land of Taru with the 
share m shamilat deh. It appears that 
LI at the time of both these sales, the land 
in suit:was submerged in river, ine 
n local custom is that all such land is 
recorded as shamilat deh during its sun 

mersion in river. On its re 
V the person in whose possession it was 
before submersion is entitled to take 

possession of it ,aa before. 

The land in suit re-appeared a few 
^ years ago. Both the parties cjaimed to 
be exclusive owners thereof. Xhe uis 
trict Judge has held that neither party 
has proved his exclusive possessicm oi 
0 ^ the land, but that as both the parties 
were entitled in a share in the shamilat 
deh in proportion of their holdings under 
their respective deeds, and as at o 
time of both the sale-deeds the land| 
in suit was shamilat deh, therefore, 
are entitled to share in it in the 
tion of their respective holdings, 
learned District Judge, however, dis^ 
missed the plaintiff's’ suit and stated 
that both the parties were entitled to 
n. nrn rata share in the land in dispute 


r 
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and that the proper course for them is 
to apply to the Revenue Authorities for 

partition of tjie land. 

The counsel for the appellants con¬ 
tends that the viev? of the District 
Judge that the defendants were entitled 
to any share in the shamilat deh was 
erroneous and was based on the sale- 

deed, which was produced by the defen¬ 
dants before the learned District Judge 
and was not proved. There is no force 
in this contention, as the sale deed being 
more than 30 years old, and having 
been produced from proper custody, no 
proof thereof was needed. Moreover, 
Ex. P-5 proves the defendant’s contention 
that the sale in their favour is with 
the share in the shamilat deh. There 
is, however, force in the contention of 
the learned ■ counsel for the appellants 
that on his finding the learned District 
Judge should have given a decree for 
joint possession of the land in suit. The 
suit was for possession of the land, the 
Court was unable on its finding to give 
the plaintiffs’ exclusive possession, bub 
there was no reason wh^'’ they should 
nob have been given joint possession of 
the property in suit bo the extent of 
their pro rata share therein. I accept 
the appeal bo that extent and grant the 
plaintiffs a decree for joint possession 
of their pro rata share in the land in 
dispute. 

I leave the parties to bear their own 
costs throughout. 

Appeal accepted. 
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Jai Lal, J. 


Shah ■ 
pellant. 


m ahammad — Defendant—Ap 



^iihamtuad Said and others —Plain¬ 
tiff and Defendants—Respondents. 

Second Appeal No. 260 of 1926, De¬ 
cided on 7th May 1926, from a decree of 
the Dist. J., Ludhiana, D/- 19th Novem¬ 


ber 1925. 

Pxinjah Tenancy Act (1887), 73 (3 )—Suli for 

possession by lessee never In possseslon as tenant 
—Suli ts triable by civil Court, 

The PuDjab Tenancy Act bars the jurisdiction 
of the civil Courts in cases only where the 
relationship of landlord and tenant has come 
into operation. 


person never in possession as a tenant under 
a lease is not a tenant. CP* 

Mahamviad Tufail —for Appellant. 

Balwant Bai —for Respondent. 
Judgment. —The plaintiff Muham¬ 
mad Said obtained a lease of the land in 
suit from one Mb. Noor Begam. It 
appears that this land was nob in 
possession of Mt. Noor Begam at thQ 
time of lease but in possession of on© 
Imam Din who claimed to hold it 
adversely to Mt. Noor Begam. In order 
to enable Muhammad Said to sue for 
possession of the land, a power'of-attor- 
ney was granted to him by Mt, Noor 
Begam. Muhammad Said instituted a 
suit against Imam Din and obtained 
possession of the land from him. The 
receipt for possession is signed by him 
in bis capacity as agent for Mt. Noor 
Begam. There is a possibility that 
Muhammad Said did not actually receive 
liossession from Imam Din because^ it 
appears that later he filed a complaint 
against Imam T)iUf Shah Muhammad and 
others under S. 447 of the Indian Penal 
Code alleging that he had been dis¬ 
possessed by the accused. This com¬ 
plaint was dismissed. During the pend¬ 
ency of this complaint Mt. Noor Begam 
sold the land bo Shah Muhammad and 
Imam Din, in order to make the title to 
Shah Muhammad perfect, gifted his 
right to Shah Muhammad. The suit out 
of which this second appeal has arisen 
was instituted by Muhammad Said to 

obtain possession of the . 

him by Mt. Noor Begam. In the plaint 

he alleged that though a lease ivas exe 
cuted . he was never given possession 
of the land in suit. At the trial he 
alleged that he did obtain possession 
from Imam Din, but that was in his 
capacity as an agent for Mt. Noor 

Begam. 

An objection was raised that the suit 
was not cognizable by the civil Courts 
but by the revenue Courts and that the 
lease relied upon by the plaintiff was an 
unconscionable transaction effected by 
Mb. Noor Begam under the undue infiu- 
ence of the plaintiff, and further that 

Shah Muhmmad was a bona fide pur¬ 
chaser for consideration. All these 
matters have been decided against the 
defendants and consequently this appeal. 

All the conclusions of the District 
Judge are findings of fact except as 
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Iregards jurisdiction, and they cannot, 
ithereCore, bo agitated in this Court. 
■Though the matter is not free from 
'difficulty I agree with the learned 
District Judge that the suit was cogniz¬ 
able by the civi-l Courts. The expression 
l“ tenant ” is defined in the Punjab 
iTenanoy Act and it means a person who 
holds ’! land under another. It cannot 
■be stated in this case that the plaintifi 
‘ held’ land under Mt. ^\oor Begam 
because admittedly he never held pos¬ 
session as a tenant of the land leased to 
him. The Punjab Tenacy Act bars the 
jurisdiction of the civil Courts in cases 
only, where the relationship of landlord 
and tenant has come into operation. Joti 
V. Maya (l) is an authority in favoui of 

this view. , 

I consequently dismiss this appeal 

• with costs. , T • 7 

Appeal dismissed. 


(1) (.1891] 44 P. R. 1891 (F. B.). 
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Jai Lal, J. 

Dayal Singh and oi/icrs—Appellants. 


V. 


Kartarn and Respondents. 

Second Appeal No. 81 of 1926. Decided 
1 Qfh Mav 1926. from a decree of the 
Iddl Di^ J.. Amritsar. D/- 2nd October 

1995 

aftt ZTnot’' I to deu a.c to OUrd 

' ^^\Vhere the amouat is alleged to be due to the 
alienee as an antecedent debt, it is his d'it> to 

i^dehriy‘Li“to'rthL‘"pTte“i„. 

Se eauuot be . called upon to P-ve the 
necessity for the original loan. 7 

ih\ Cwiiam ipunjab^^Alienation—Registration 

J± Jttld )ZsLld expenses paid before Sub- 
Registrar are for legal necessity. ., . , ^ 

Registration expenses and cash paid before 
thf sub-Registrar for household 
to be allowed as legal necessity. LP. 570, u. ij 

Fakir Chand—ior Appellant^ 

Bishen Nath for Anant Bam for 

Respondents. 

I..A 0 ment —One Narain Singh mort- 
^ d land to Indar Singh. Dayal 


March 1922 for Rs. 2,000 ; (2) on tho 
6 th October 1922 for Rs. 600 , and (3J 
on the 26th November 1922 for Hs. 
1,500. The minor sons of the mortgagor 
instituted a suit out of which this second 
appeal has arisen for a declaration that 
the mortgages being without cousidera 
tion and necessity shall not affect their 

reversionary rights. 

The trial Court held that the farsb 
mortgage-deed has been proved for full 
consideration and necessity and that tho 
second mortgage-deed was without neces¬ 
sity to the extent of.Rs. 200 ana the third 
mortgage-deed to the extent of Rs. 1,100, 
Tho Additional District Judge on appeal 
held that no necessity had been proved 
in the case of the last two mortgages and 
that out of Rs. 2,000 mentioned in the 
first mortgage-deed Ks. 374 only had 
been proved to be for consideration and 
necessity. The mortgagees have pre¬ 
ferred this appeal. The mam points 
urged on behalf of the appellants are 
(1) that the suit being by the minor sons 
of the morogagor is collusive and that 
the real plaintiff is the mortgagor him¬ 
self (2) that most of the items whch 
constituted the consideration for the 
deeds were antecedent debts and that 
some of them were spent for the pur¬ 
chase of buffaloes by the mortgagor and 
further that the view of the Distiict 
Judge that the purchase of milch 
cattle is not a legal necessity is 

As regards the hrso point, the District 
Judge has held that the suit is not 
collusive and that it is the mother of 
the minors who is safeguaidiug their 
interests against the extravagant father. 
The history of these mortgages supports 
the conclusions of the District Judge 
and 1 see no reason to differ from him. 

As regards the consideration of the 
first mortgage-deed, an item of Rs. 760 
had been disallowed. This was iiayable 
to Munshi Ram creditor on account of a 
promissory note dated the 1st July 1919 
the principal amount being Rs. 500. 
This item has been disallowed by the 
District Judge on the ground that 
Munshi Ram himself has been intimately 
connected with the mortgagees in all 
the transactions and that, therefore, the 
money alleged to be paid by the mort¬ 
gagees on account of this promissory 
note to Munshi Ram was, as a matter 
of fact, returned to them, when the sale 
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of some la-nd wa-? subsequently effected 
by K arain JSingh in favour of Munshi 
Ram. 1 do not understand the District 
Judge to hold that the promissory note 
of the isb July 1919 was a fabrication. 

I have not been able to follow his rea¬ 
soning, when he holds that Munshi Ram 
is the real mortgagee in this case in 
violation of the provisions of the Land 
Alienation Act. There is no evidence 
in support of this finding. It appears 
that subsequent to the mortgages, 
Narain Singh sold some land to Munshi 
Ram with the permission of the Collec¬ 
tor under the Land Alienation Act and 
Rs. 3.200 out of the sale price was kept 
with Munshi Ram for payment to the 
mortgagees. This does not necessarily 
show that Munshi Ram himself was the 
real mortgagee. Having regard to the 
date of the promissory note, I hold that 
the view of the District Judge is erro¬ 
neous. 

Another item of Rs. 100 alleged to 
have been paid to one Wadhawa Singh 
has been disallowed. Wadhawa Singh 
admitted the receipt of this amount. 
The District Judge holds that it is not 
explained in the receipt why this loan 
was incurred by the alienor. He, there¬ 
fore, disallowed this item as without 
□ecessity. Bub this amount being due 
^o a third person and having been pro¬ 
ved to be paid to him must be allowed. 
Another item of Rs. 725 has been dis¬ 
allowed. It is alleged to be payable to 
Dayal Singh, mortgagee, on a promissory 
note dated the 10th November 1919, 
The District Judge has rightly held that 
it has not been proved that this 
amount was incurred for legal necessity 
and as the amount was alleged to be 
due to one of the mortgagees as an 
antecedent debt, it was the duty of the 
defendants to prove legal necessity in 
respect thereof. The next two items of 
Rs. 50 each for registration expenses 
and cash paid before the Sub-Registrar 
for household expenses ought to have 
been allowed as legal necessity. The 
result is that out of this item of Rs. 
2,000, Rs. 725 had been rightly dis¬ 
allowed and the rest, i. e, Rs. 1,275 
must be deemed to be for legal necessity. 

•;As regards the second mortgage-deed, 
I think the District Judge is right in 
holding that no necessity has been 
proved. As regards the third mortgage 
deed, Rs. 300 were paid to one Ganda 


Singh on a promisary note dated the 
14th September 1922. The District 
Judge has disallowed this on the ground 
that this debt was incurred about two 
months before the execution of the 
mortgage-deed and that, therefore, there 
was no necessity for^the mortgagor to 
incur this debt. It is not definitely 
established that Ganda Singh was a 
nominee of either Munshi Ram or the 
mortgagee. The debt being due to a 
third person, the alienee could not be 
called upon to prove the necessity for 
the original loan. I think this item has 
been wrongly disallowed by the District 
Judge. I agree with the District Judge 
as to the rest of the consideration of 
this deed. 

The result is that I accept this appeal 
and hold that the first mortgage-deed 
has been proved to be for consideration 
and necessity to the extent of Rs. 1,275 
and the third mortgagC'deed to the 
extent of Rs, 300 and I vary the decree 
of the District judge accordingly. 

The parties will bear their own costs 
in this Court. 

Decree varied. 

A. I. R. 1926 Lahore 570 

Campbell J. 

Emperor —Petitioner. 

V. 

Muhammad Amin —Accused—Respon¬ 
dent. 

Criminal Revision No. 237 of 1926, 
Decided on 17th May 1926, reported by 
the Dist. Mag., Atcook, on 4th February 
1926. 

Criminal P. C., S. 662— Conviction for cheating ' 
—No attempt for restitution—Accused though 
young should not he treated under S. 662. 

Where the accused is convicted of cheating . 
and does not make any attempt at restitution 
and is literate and well able to appreciate his 
action -and its consequences, although he is a 
young man, he should not be treated under 
S. 562. CP. 671. C. 1] 

M. A. Ghani for M. M. To/ait —for 
Respondent. 

Facts. —Sheikh Muhammad Amin, aged' 
20 years, literate, has been found guilty 
under S. i20, Indian Penal Code, of 
cheating complainants by taking with 
him three thans of cloth valued at 
Rs. 74 5-0 on the pretext of showing them 
to his womenfolk for approval. In fact 
he made off with the goods and it was 
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tlireo months before his arrest was 
secured. The Magistrate has released 
him under S. 562, Criminal P. O. 

Grounds. —The convict having pro¬ 
fited to the extent of nearly Rs. 75 and 
made no restitution whatever, complain¬ 
ants cannot be satisfied with the sentence. 
Although accused is a young man and it 
is regrettable that he has committed this 
offence, nevertheless his mind appears to 
have been more than a little guilty 

because: . i. 11 

(a) be was literate and, therefore, well 

able to appreciate his action and its 
consequences ; 

(5) the crime appears to have been 
carefully planned. The use of S. 562, 
therefore, appears to me not to be appro¬ 
priate. The case is. therefore, submitted 

to their Lordships. 

Order. —I agree with the Ieax*ned 
District Magistrate that the order under 
S. 562 is inappropriate. The accused has 
been represented before me by a learned 
advocate who is unable to say that any 
attempt at restitution has been made. 1 
alter the sentence to one of six months 
rigorous -imprisonment with a. nne ot 
Rs 100 and in default of payment of nno 

three months’ further rigorous 

ment. Out of the fine, if realized. Rs. 80 

will be paid as compensation to the 

complainant. 

Sentence enhanced. 


A. I. R. 1926 Lahore 571 

Addison, J. 

Plaintiff—Petitioner. 

V. 

Ahmad Din — Defendant—Kespondent. 

Civil Revision Petition No. 778 of 1925, 

Decided on 15th May 1926. 

order of the Disb. J.. Shahpur. D/- 18th 

August 1925, , 

/-.f r* O 0 R. 8 —^allure to amend plaint 

and to pay costs c'f^ipnrnmcnt doesno^ jnstlfy 
dismissal of suU—Ctvil P. C., O. 17, R. B. 

Failure to aineud plaint and to pay 

adiournmeut does not justify dismissal of the 

O 9 R, 8 nor can such dismissal be 
suit under u. xv, o -,^ 7-00 wHau th^re is 

““tagmtu^^ on such 

rdismfssal as it is a material .rregularity,^^ ^ 

Abdul Ghani for Jalal-ud-Din—tor 

Zafrullah Khan—fov Respondent. 


Judgment. —This suit was instituted 
on the 13th January 1923 for recovery 
of Rs. 716-11-0. Issues were framed. 
Evidence was finished and the case was 
fixed fov arguments on the 2nd June 
19^21, on which day it was dismissed in 
default. An application was put in the 
same day for restoration and it was- 
restored on the 18th August 1921. The 
trial Court then passed an order on the 
9th Cctobev 1924 to the effect that 
certain facts were nob clear from the 
plaint and that it should accordingly be 
amended. It was amended and put in 
on the 31st Cctober 1921 and the defen¬ 
dant filed a reply to the amended plaint 
on the 15bh November 1924. Cn this 
date the trial Court again said that the 
plaint was still nob clear and it awarded 
Rs. 6 costs to the defendant and ordered 
the plaint to be further amended by the 
2nd December 1924. On that date the 
plaint had not been further amended and 
the trial Court thereupon passed an order 
to the effect that it dismissed the suit 
under 0.9, R. 8. Civil P. C., for that 
reason and also because the costs fixed 
were nob paid. As the suit had been 

dismissed under O. 9, B. 8, 
the plaintiff' applied under O. 9, R. 
its restoration. The trial Court then 
passed an order that such an application 
did not lie as the suit had been dismis^d 
in the presence of the plaintiff. On 
appeal to the District Judge he held that 
the plaintiff’s suit was dismissed under 

O. 17, R. 3, Civil P. C.. and he accordingly 

dismissed the appeal. 

Against these orders this ^vision 
petition has been admitted to a hearing, 
lb was admitted before me that the trial 
Court had no jurisdiction to dismiss the 

suit under O. 9. R. 8. 

that it also could nob he held to havel 

been dismissed under O. 17, R. 3. Civil 

P. 0., as there should have been a 3^8* 
ment on the merits in that case. 

Courts below have thus acted with 
material irregularity in the exercise of. 
their jurisdiction. I accordingly accept 
the petition and setting aside che orders 
of both the Courts below direct the trial 
Court to proceed to judgment on the 
merits of the case. The costs incurred 

here will abide the event. 

Case remanded' 
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A. I. R. 1926 Lahore 572 (1) 

Zafar AtjI and Addison, JJ. 

Chaidci Singh —Plaintiff Appsllanfc. 


V. 


Secretary of State for Defen¬ 

dant—Respondent. 

Second Appeal No. 1272 of 1922, 
Decided on 4fch Miy 1926. from a decree 
of the Addl. Diet. J., Farozepore. D/- 2l3b 

February 1922. 

(a) RT.lUciyi Azt, S. 'll—Notice to Traffic 
''Janager Is sufficient. 

A notice to tb3 Traffic 

for the purpose of S. 77 ; A. I. j 

■2ryd,NoU. [P. 5r2, u. Jj 

(5) Limitation Act, S. 14-r;-a//ic 
wrongly suei—Timz occupied in such suU cannot 
be dedLted In a suit against Secretary of Sta.e. 

iQCDOiputing the parioi of Umitatiou for a 
3 uit agiinsb th3 Ss^ratary of State, 

oouductiag a suit wrongly filed 

Manager iustaad of agLUisb Secretary of State 
cannot ba deducted. 1-P* 

Kama Nand —for AppelUnfc. 

C Tl. Cardon Noad *for Respondent. 

Judgment.— The plaintiff’appellant 

was the consignee of certain goods cles 
patched by rail, of which some were lost 
in transit and some were damaged, and 
he sued to recover compensation 
The cause of action arose m April lyl/ 
when the goods were delivered. He in¬ 
stituted a suit against the Manager of 
the Railway in May 1918. The plaint 
was rejected for two reasons, i. e U1 
that the Manager could not bo sued and 
(2) that the suit could not proceed with¬ 
out notice to the Oollector. ^ „ 

The present suit against the Secretary 

of State was lodged on the 6th April 
1920. The trial Court dismissed the suit 
holding that notice of the claim given by 
the plaintiff to the Traffic Manager did 
not fuiai the requirements of S. 77 of 
the Indian Railways Act which required 
notice to the Agent, and that the suit 
was barred by limitation because it was 
ctoverned hy Art. 30 or 31 of the Dimiba- 
tion Act and not by Art. 115 which was 
relied on by the plaintiff. The learned 
District Judge dismissed the appeal 
holding that there Nvas no proper notice 
under S. 77 but give no ffnding on the 
question of the limitation, la Deoi Ditta 
Mai V. Secretary of State (1) a Full 
Bench of this Court had recently held 
that notice to the Manager i s sufficien t 
^ (1) A. I.R, 1926 L»h. 253. 


for the purpose of S. 77. The suit was 
therefore, not liable to dismissal on that 
ground. But we are of opinion that it 
was clearly barred by limitation. Coun¬ 
sel for the appellant argues that in com¬ 
puting the period of limitation,^ he^ is 
entitled to exclude the time spent in suing 
the Manager. We do not agree because 
the Manager could not be sued, and the 
suit against the Secretary of State cannot 
be deemed to have been instituted until 
he was made a party. The suit thus 
being obviously barred by limitation it 
will serve no useful purpose to remand 
the case to the District Judge for record¬ 
ing a finding on the question of limita 

tion. _ 

We, therefore, dismiss the appeal witn 

costs. , _ 

AppeCfl dzsmissBd* 


( 2 ) 
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f 

Coldstream, J. 

Gurchara 71 Singh and anothe7 Appel¬ 


lants. 


V. 


Teja Singh and others —Respondents. 

Miscellaneous Second Appeal No. 71 
of 1926, Decided on 4th May 1926, 
from the order of the Addl. Dist. J., 
Lahore, D/- 6th October 1925. 

Punjab Limitation Act (Punj. 1 of 1920 ), Sch. 
Art. 1, secondly (a )—Attestation is original altesta- 

tion. . J , 

A widow inide aa oral gift of 
husbxad’s property. The gift was ^ * 

mutatiou order sanctioned by the Assistant 
Collector on the 28th DacainbeE 1910. 

3rd March 1917 the Collector passed an order 
authorizing the Assistant Collector t^o 
his sanctioning order and on the 6th March 
1917 the latter recorded an order refusing to 
sanction the mutation. The widow and the 
donee appealed, and on the 2ith September 1917 
the Oommissioner reversed the order dated the 
3rd March 1917 and restored the origoal ord« 
of the A*?si3taat Collector dated the 2Stb 
December 1916. 

Held : that the time for declaratory suit 
began to tun from the original attestation and 
subsequent executive action by the revenue 
authorities could not suspend plaintifi’s rights.; 
35 Cal. 209 ; 23 All 152 (P. C.) and S3 All. 264 
(P. C.). Dlst. CP.572, 0.2, P.573, C. 1, P. 574, O. 1] 

Badri Das —for Appellants. 

Mehr Ghand Afahajan —for Respon¬ 
dents. 

Judgment. —-Sardarni Harnam Kaur, 
widow of Sardar Gajinda Singh made 
an oral gift of her deceased husband s 
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pi’Operty, in fnvour of Guroharan Sinsli. 
iThe gift was recorded by a mutation 
order sanctioned by the Assistant 
Collector on the 28th December 1910. 
bn the 3rd March 1917 the Collector 
passed an order authorizing the Assistant 
Collector to review his sanctioning order 

and on the 6th March 1917 the latter 
recorded an order refusing to sanction 
the mutation. Sardarni Harnam Kaur 
and the donee appealed and on the ..ft 
Septemher 1917 the Commissioner re¬ 
versed the order dated the 3rd ^aioh 
1917 and restored the original 
the Assistant Collector dated the _8th 

^^On°the'^2Sth of A.ugust 1923 the pres- 
ent respondents Teja Singh, etc, e 
declara^ry suit contesting the ahena 
fcion. The Senior Subordinate Jud^e. 
dismissed the ' suit holding that under 
Article 1 of the Schedule to the Punjab 

(0..to«) A.> 1920. 

Ttco appealed^nd the 

"p f.; ;j,-. 

plaintiffs during the period 
Assistant Collectors 

sanctioning mutation I'einained set aside 
by the Collector, during which peno 
the plaintiffs had no cause of action. 

H. V v. 

Sen(2), and on J ^ 

observing that an> remanded the 

lead oi.aar the present 

WP..! PM P»*“ 

SrSiMS' IP. 0""-“..fC S“"p! 

is contended by ^ rtvovisions 

of ArticirroE^'u^^^^ Punjab Limitation 

cb„<.. »po 

.bM .P= aw ol P-i‘,>t".broP°.l.. S 

S’X Icf urge ° that date of 
the . ,1 article referred to can 

attestation 1 the final adjudioa- 

be interpreted tojnean 

tion settling w 

remain or not, i. e.. - 
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attested” must be read to moan “finall>' 
attested”. He reiterates the argument 
relied on by the lower appellate Court, 
that on the view taken by bho 
trial Court, no time at all would have 
been loft for suing liad the Commis¬ 
sioner's order been delayed six years and 
he cites the rulings. Ash/aq Husahi v. 
Goari Sakai (3) and Bhnp Indar Bahadur 
Singh v. Bijai Bahadur Singh (4). 

In my opinion this appeal should 
succeed. The ruling cited by the lower 
appellate Court and the respondent’s 
counsel relate to cases on quite different 
footings from that on which this case 
stands. The Calcutta ruling Lahhan 
Chaudar v. 3Iadh7isudhan (l) deals 
with a case in which clearly 
tiff's right of action was 
whilst the plaintiffs were 

litigating for their rights in „ - 

justice : see Nritgamoni Dassi v. LaJchan 
Chandra Sen (‘2). In the present case 
the mutation was nob the cause of 
action. That cause was the gift : and 
the attestation order, which was nob an 
order extinguishing or creating the 
right of action, did not affect the vali¬ 
dity of the gift. The Punjab Act 
adopts the date of the attestation as a 
convenient and responsible starting 
point for limitation no doubt on the 
assumption that knowledge on the part 
of the party effected must be 
when mutation proceedings are 
bub the Act does not create 
sumption of right in respect of the 
cause of action. The decision in Bhup 
Indar v. Bijai Bahadur (4) dealt with 
the question of the meaning of decree 
and held for the purpose of the matter 
in dispute, decree meant “operative or 
final decree.” There was no question 
there of limitation, nor is there in the 
case before us any question of operative 
order settling the rights of . pa ^s. 
In Ashfaq Hussain v. Gauri Sakai 
13) again while bho dispute was over the 
question of limitation the matter decided 
was the meaning of decree * that is 

“an adjudication of rights.” 

In the present case the mutation 
ceedings were not litigation, nor 
see why the plaintiffs’ rights were 
suspended. The cause_o f ac tion 


assumed 
effected, 
any pre- 


pro * 
do I 

ever 

was 


;^ U9C8135Ca,:.00=.C:U .. .9=1. C. 

(2) [I916]^43%al.060==33 L C. 452-30 H. 

b. J. 529 (P.Cd - 


(3) [1911] 33 All. 264=9 I. O. 975=38 I, A. 
37 (P C ) 

(4) [1901] 23 All. 152=27 I. A. 209=2 Bom. 

L. B. 978 (P. C.). 
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the alleged gift. Of that gift fche plain¬ 
tiff 9 had presumably knowledge^ at 
time of the original attestation. 
Limitation then began to run i^ainst 
them. Subsequent executive action by 
the revenue authorities could not 

suspend their rights. 

I do not think we are concerned with 
what might have happened had the Goin- 
missioner’s order been long delayed. 
If the possibility of delay m such cases 
is likely to lead to absurd results 
events can only point this out to 
legislature, -'•o doubt, if words 
statute are capable of two meanings an 
one is absurd or manifestly unjust the 
Courts will accept the other if it is 
consistent with the wording, reasonable 
and just. Bub here the words m the 
Punjab Act are not ambiguous. As 
already remarked it is apparent, that 
the date of attestation of a mutation has 
been adopted for the purpose of limita¬ 
tion as the date on which knowledge may 
at latest be presumed. Had the Legisla¬ 
ture intended that “attested at the end 
of secondly (a) in Article 1 m the 
Schedule to the Punjab Act meant 
“anally attested’ it would surely have 
made this clear. 

I see no necessity on grounds of law 
or equity to interpret the word as 
moaning not "attested but hnally and 

irrsvocaiblv attested* 

The result is that X accept the appeal, 
and setting aside the order appealed 
against dismiss the suit with costs 

throughout. 

Appeal accepted. 


ik A. 
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Dalip Singh, J. 

JlaTTia'i'n Si)ifjh and othej'i Plaintiifs 


Appellants. 


V. 


Abdullah and another —Defendants 
Respondents. 

Miscellaneous First Appeal No. 348 of 
1926 , Decided on 17th May 1926, from 
an order of the Addl. Dist. J., Amritsar, 
D/- 26th October 1925. 

sjs Civil P. C.y O. 41, B, n^Bevuind for fur¬ 
ther enquiry and report on o fixed date—Appel' 
lant absenting on date fixed for enquiry—Appeal 
- canMt he for default before date fixed 

for report. 


Where the appellate Court remands a ca^ 
for farther enquiry and fixes a date for the 
return of the report, it cannot dismiss the appeal 
in default before that date for non-appearance of 
the appellant in the lower Court on a date 
by it for enquiry. [P- 574, C. 2J 

Ram Das Seih—ior Appellants. 

Mohsin Shah —for Respondents. 

Judgment. — The learned District 
Judge on appeal from the order of the 
Subordinate Judge, First Glass, in this 
case remanded the case for further 
enquiry and for return of report on the 
15th August 1925. He directed the 
parties to appear before the Subordinate 
Judge. First Class, on th 29th June 
1925. On the 29th June 1925 the plain- 
ciffs were not present and the Subordi¬ 
nate Judge returned the case to the 
Additional District Judge directing the 
defendant to appear on the 7bh July 
1925. On the 7th July 1925, the case 
was adjourned to the 9th of July 192o. 
On the 9bh July the defendants-respon- 
dents were present, but the plaintifis 
appellants being absent the case was 
dismissed for default under O. 41, R. 17. 
On the 15th August lf25. the plaintitfs- 
appellants put in an application for res¬ 
toration of the appeal, but the learned 
Additional District Judge dismissed this 
application. The plaintiffs have appealed 
and their contention is that when the 
learned Additional District Judge had 
fixed the 15th of August 1925, for the 
return of report, be could not dismiss the 
case before that date merely because the 
piaintiffs-appellants failed to a^iear 
before the Subordinate Judge, First 
Glass, on the 29th June 1925 as 
directed. It seems to me that this 
contention must prevail. The piaintiffs- 
appellants may have forfeited their 
chance of producing fresh evidence in 
support of their case, but this did not 
allow the learned Additional District 
Judge to dismiss the appeal in default 
before the 15th August at the earliest, 
that being the date fixed for the return 
of the report. 

It is clear that on the 15th August 
1925, the plaintiffs were present in 
Gourt and I, therefore, accept the appeal 
and direct the learned Additional Dis¬ 
trict Judge to restore the appeal and dis¬ 
pose of it in accordance with law. There 
will be no order as to costs. 

A ppeal accepted. 


1926 


Secy, op State v. Firm Haukishan Das Lahore 575 


A. 1. R. 1926 Lahore 575 (1) 

GAMPBEIiE, J. 

% 

Emperor —Complainant—Petitioner. 


Shamira— 

Criminal 
Decided on 
order of the 


V. 

Convict—Respondent. 

Revision No. 251 of 1926, 
17th May 1926. from an 
S. <T., Montgomery, D/- 1st 
December 1925. 

Crtminnl P. C.. S. ^SS~-Magt^trate empowered 
under S. 30 trying a case which he ts not compe- 
iey\t to try—Judge fhiding Uy should 

report, 

A "Magistrate empowered under S. 30 is not 
legally competent to try either the offence of 
murder or the offence of culpable homicide not 
amounting to murder nu.iishable under the first 
part of S. 301, I. P. O., and therefore where a 
Sessions Judge is of opinion that a Magistrate so 
empowered has in fact tried a case which he is 

not competent to try, he should send the case 

to the High Court for an order that the accused 
he committed for irial to the Court of Session on 
a charge which he was not competent to try : 
1 P R 1893 Cr. {F. B.), Foil. [P. 575, 0. 2] 

Ram Lai—tor Petitioner. 

Judgment.— In this ease Shamira 
was convicted by a Magistrate of the 
First Class exercising the powers 
Tinder S. 30. Criminal P. C., of an offence 
under S. 304-11 of the Indian Penal 
Code and was sentenced to two years 
rigorous imprisonment and a fine of 
Rs 200. Shamira appealed to the 
learned Sessions Judge who held that 
the appellant s offence was a more 
serious one than that of which he had 
^een convicted. The leaned Sessions 
Judge said that it was difficult to agree 
■with the lower Court that the offence 

was one falling under the 
■of S. 304 of the Indian Panal Code, that 
it was absurd to hold that the appel¬ 
lant only knew that he was likely to 
<saus0 death or such bodily injury as was 
likely to cause death and that his act 
indicated an intention to cause not 
death but such bodily injury as the 
offender knew to be likely to cause death 
or sufficient in the ordinary course of 
uature to cause death The learned 
Sessions Judge further observed that the 
sentence of two years impinsonment 
orred on the side of leniency, but that he 
.did not think it necessary to take any 
action in the matter on the revision 

^^^The learned Sessions Judge was 
plainly of the opinion that the offence 


was one either under S. 302 or undor 
S. 304, Part 1 of the Penal Code. It has 
been ruled in Mangal Singh v. Empress 
(l) that a Magistrate empowered under 
S. 30 is not legally competent to try 
either the effeoce of murder or the 
offence of culpable homicide not amount¬ 
ing to murder punishable under the first 
part of S. 304 of the Indian Penal Code. 
Since the learned Se.?sions Judge’s 
opinion was what it was, he sliould liave 
sent the case up to this Court for an 
order that the appellant ho committed 
for trial to the Court of Sessions on a 
charge under S. 302 of the Indian Penal 
Code. 

I accept the petition for revision and 
order that the conviction and sentence 
be set aside and that Shamira be 
committed by the trial Magistrate to the 
Court of Sessions on a charge under 
S. 302 of the Indian Penal Code. This 
order is passed in consequence of the 
opinion expressed by the learned Sessions 
Judge and not of any opinion formed 
by me. 

Petition accepted, 

(I/ '[1893] I'P.’K.'lbOS Or. (P. bT). 
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Zafar Ali and Addison, JJ. 

Secretary of State for India —Defen¬ 
dant—Appellant. 

V. 

Firm Ear Kishan Das—Kura Eal — 
Plaintiff—Respondent. 

Second Appeal No. 13 of 1923, Decided 
on 7th December 1925, from the decree 
of the Dist. J., Hissar, D/- 2nd Octo¬ 
ber 1923. 

Railways Act, S, 72 —Consignee refusing to 
take delivery, goods being damaged—Railway 
selling goods by auction being perishable — Con¬ 
signee can recover only the price fetched minus 
demurrage. 

The liablility of a railway as a carrier to the 
consignee after the arrival of the goods is not 
the same as that of a warehouseman or a bailee 
for hire, and, therefore, where a consignee 
refuses to take delivery of goods which have not 
become valueless on the ground that they are 
damaged, and the railway sells the goods by 
auction, the cousiguee is entitled only to the 
price fetched at the auction sale minus any 
demurrage due to the Railway Company. In such 
a case the proper remedy of the oonstguec is to 
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t A: - vT.r.-.cr -tb> ■V\iiia;,- 2 d floods and claim 
d iiua!, ' ia th.- Railway Oompauy : MUchcfl v. 
Lanra^Ji'ic 'i\.ik<Jitrc Railicaii Compayiv. 10 (p. 
/; -ioG !r.-r : 12 .4/^ 055 and .1. I. i(. 10-22 AU. 
511. Fo';. CP. 577. C.l. 2] 

O. II. C-ir<le:iNoad—iov Arpellant. 

Tel.: On ana —for Hespondeut. 

Zafar Ali, J. —This second appeal 
arises out of an action for value of the 
floods despatched to the plaintift by rail 
i)ut which he did not take delivery of 
on the ground that they were spoilt by 
wot. The facts are briefly as below : 

Three consignments comprising 172 
bags of ata were booked at a railway 
station on three consecutive elates,^ but 
all arrived together at their destination 
the railway station at Hissar—on tlie 
3rd Julv lO'JO and were stacked there 
in the open air for want of room in the 
goods-shed. The plaintiff who was the 
consignee of all these bags failed to 
appear and claim them earlier than the 
10th July, and on that date be refused 
to accept delivery saying that the ata 
was damaged hy tlio rain that bad 
fallen tliat very day. Ata is a perishable 
article and does not keep long specially 
in the h.ot weather. As the plaintiff 
would not take delivery the railway 
authorities ultimately sold the bags by 
auction on the 1st December 1920.^ By 
that time the ata, must have consider¬ 
ably deteriorated and the price that^ it 
fetched was Rs. 8-)5 only. As^ against 
this sum the railway administration 
claimed Rs. 793*3 as demurrage. 

According to the plaintiff’s own evi’ 
dence the bags constituting the upper 
layer of the stack only were wetted, but 
the extent of injury to them and their 
number were not proved. The trial 
Court, tlierefore. held that though some 
injury was done its extent was not 
l^roved and that the plaintiff was bound 
to accept delivery and could subse¬ 
quently sue to recover damages if any. 
On these findings it disallowed the plain¬ 
tiff’s claim for value of the goods and 
granted him a decree for the price for 
which the bags had been sold minus the 
sum iiayable on account of demurrage. 

On appeal the learned District -Judge 
held that the ijlaintiff was not bound to 

take delivery. In his opinion 

the proper course would have been to nave 
the begs opened acd surveyed by some reliable 
inun aud to seo how much damage had beer 
-done 

and he observed that 


the result was that plaiutiff did not take 
delivery and goods which could not have deteri¬ 
orated verv much in value on lOth July 1920 
were so rotten when they were sold on 1st De¬ 
cember 1920 that they could not fetch more than 
Rs. 655 or nearly one-third of their price. 

That being his view he allowed the 
plaintiff’s claim for the value of the 
goods minus the sums payable on ac¬ 
count of freight and demurrage up to 
10th July only. 

Now the two most important ques¬ 
tions in the case were : 

( 1 ) What was the amount of damage caused 
by the rain on the 10th July } 

(2) Whether the plaintiff was justified in re¬ 
fusing delivery on that date 3 

On the first question there is no evi¬ 
dence and with regard to the second the 
learned counsel for the plaintiff-res¬ 
pondent can cite no authority to show 
that the plaintiff, instead of accepting 
delivery and claiming compensation for 
the damage if any, was entitled to refuse 
delivery and claim the value of the 
goods. As already stated the plaintiff’s 
evidence was that only some of the bags 
were wetted. This being so he had no 
valid excuse for refusing delivery of 
even those bags which bad not been 
wetted, ^Yith regard to the bags that 
were wetted he was only entitled to 
sue for the loss that he might have 
suffered in consequence of the ata of 
these bags having become wet. That 
loss would not have been considerable, 
and the consignee could not refuse deli¬ 
very because the goods had not become 
valueless. In B. N. TV. By. Co. v. 
Mul Chand (l) a Division Bench of 
the Allahabad High Court held by re¬ 
ference to Chapman v. Great 'V^’estern 
By. Co. ( 2 ) that 

the consignee of goods sent by rail is bound to 
take delivery thereof within a reasonable time. 
If by his own laches he omits to do so, ho 
cannot hold tbe railway company liable for any 
loss or damage which may accrue. Differour 
considerations would arise if there were any 
evidence to show an agreement on the part of 
the railway company to act warehousemen ; 
but the mere fact of the company charging de¬ 
murrage would not necessarily give rise to such 
.an implication. 

In Sri Ganqaji Cotton Mills Co. Ltd- 
V. E. I. By. Co. (?) certain bales of 
cotton were damaged in transit and the 
railway officials offered to pay compen* 

(1) [1920] 42 All. 655=53 I. C. 1000=13 A. 

L. J. 764. 

(2) [ISSO] 5 Q. B. D. 273=44 J. P. 363=23 

\V. R. 566=40 L. J. Q. B. 420. 

13) A. I. R. 1922 All. 514=41 All. 760. 
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satioD at certain rates, but the consignee 
refused to accept that offer and refused 
to remove the goods and these were 
ultimately sold by the railway autho¬ 
rities. It was held that the railway 
company were acting within their right 
in selling the goods when the consignee 
would not take delivery. In the present 
case if the consignee had taken delivery 
on any date between the 3rd and lOtli 
July no damage would have occurred. 
Further it is clear that as remarked by 
the District Judge the ata must h ive 
deteriorated and become unfit for human 


consumption by the time that it was sold 
by auction. The railway autl.orities 
could not proceed to sell the bags at 
once and it was entirely the result of 
the plaintiff's unjustifiable refusal to 
accept delivery that the ata deteriorated 
and lost considerably in value. Even 
the bags that were wotted would have, 
if taken to the market within a few days 
after the rain, fetched a price nob much 
below the normal. Counsel for the 
plaintiff cites Mitchell v. Lancashire 
Yorkshire By, Co, (4) which appears to 
be a parallel case, bub is as a matter of 
fact quite distinguishable. In that case 
the railway company concerned gave 
notice bo the consignee after cbe arrival 

of the goods that , ,, 

they (goods) are now hold by tho company 
not as carriers, but as warehousemen 

and it was held that as warehousemen 
for hire the company were liable to the 
consignee for the damage caused in 
consequence of their omission to take 
reasonable care of the goods.^ But it is 
not tho business of the railway admi¬ 
nistration in the present case to work 
as a warehouseman or a bailee for hire. 
Its proper function is that of a public 
carrier and it is only in connexion with 
the performance of its duty as a carrier 
that it is hold responsible as a bailee. 
The duty as a carrier is discharged on 
the arrival of the goods at their desti¬ 
nation and it is not in the line of 
the railway administration to keep the 
goods after that as a warehouseman or 
a bailee for hire. The consignee on the 
other band is expected to take delivery 
within a time fixed by the rules and if 
he neglects to do so the railway adnai- 
nistration can claim demurrage and nob 
hire. That being so, its liability to 

(4) [187^ 10 Q. B. 256=23TvTR^. 863=44 L- 

J. Q. B. 107. 
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the consignee after the arrival of the 
goods is not the same as that of a ware¬ 
houseman or a bailee for hire. 

Granting that the railway admini¬ 
stration in the present case was liable 
to compensate the consignee for the 
injury to his goods the extent of that 
injury not having been established there 
was no material on tho record for ap¬ 
praising the damage and, therefore, he 
could not be awarded anything by way 
of compensation. 

In view of all that has been stated 
above we accept the appeal and revers¬ 
ing the judgment and decree of the 
District Judge we restore that of the 
trial Court. The plaintiff shall pay the 
defendant's costs throughout. 

Appeal accepted. 
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Jai Lal, J. 

Joint Hindu Family of Uttam Chand 
and Dittu Bam —Plaintiffs—Petitioners. 

V. 

Goraya Mai —Defendant—Rsspondont 

Civil Revision Petition No. 737 of 
1925, Decided on 13th INIay 1926, from an 
order of the Sub.-J., 4th Cl., Khanewal, 
D/- 21st April 1925. 

Civil P, C., O. 9, Ur. 8 and \2--Person 
ordered by Cox^rt to be added as plaintiff—^ 
Failure of such person to appear does not justify 
dismissal of original plaintiff *s suit. 

Where a person has been added as plaintiff by 
the Court, his non-appearance in pursuance of 
its orders should not entail the consequence of 
the dismissal of the original plaintiff's suit who 
really denied the right of the added plaintiff to 
be joined in the suit as a plaintiff. [P. 573, O. 1] 

L. C. Mehra —for Petitioner. 

Bishen Nath —for Respondent. 

Judgment. —The petitioners institu¬ 
ted a suit in the Court of the Subordi¬ 
nate Judge, Khanewal. It appears that 
on the objection of the defendant one 
Bernal Mai was added as a plaintiff. It 
doet not appear whether this wag dona 
with the consent of Remal Mai. Remal 
Mai was then ordered by the Court to 
appear personally. He failed to comply 
with this order. The Judge, thereupon 
dismissed the suit under O. 9, Br. 8 
and 12 of the Civil P. C. The piesent 
petition is for tho revision of that order. 
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It is contended on behalf of the peti¬ 
tioner that Eemal Mai having been added 
as plaintiff by the Court, his non-appear¬ 
ance in pursuance of its orders should 
not have entailed the consequence of the 
dismissal of the plaintiff's suit who really 
denied the right of Eemal Mai to be 
joined in the suit as a plaintiff. The 
order of the Court which is sought to be 
revised is obviously erroneous and cannot 
be supported on any ground. The learned 
counsel for the respondent says that he 
does not support it. I accept this peti¬ 
tion, set aside the order of the Subordi¬ 
nate Judge, dated the 21st April 1925, 
remit the case to him aud direct him to 
restore it to its original number and to 
proceed with it in accordance with law. 
Ko order as to costs in this Court. 

Petition accepted. 
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Harrison and Dalip Singh, JJ. 

Jiwan Das— Defendant—Appellant. 

V. 

SKer Muhammad Khan Plaintiff 

Respondent. 

Second Appeal No. 1352 of 1922, De¬ 
cided on 8th May 1926. from a decree of 
the Dist. J.. Shahpur, D/- 3rd March 

1922* 

Jurisdiction -Civil and revenue Oourt— 
Liability under lease—Contract of lease suhstUu 
ted by agreement changing parties relation Into 

creditor and debtor—Suit for 

civil Court—Punjab Tetiancy Act (lo o/l«bOt 

S. 77. 

Where the liability arises out of the existence 
of the orit-inal lease and the relation of landlord 
and tenant between the parties, but the old 
contract of lease is terminated and superseded 
and a new contract substituted by an agreement 
■whereby the relation becomes that of creditor 
and debtor a suit can be instituted in the civil 
Court. LP. 5/J, o. Aj 

Nanak Chand—tor Appellant. 

Badri Das—for Respondent. 
Judgment.— Two separate suits were 
brought by Khan Bahadur Malik Sher 
Muhammad Khan against two persons 
Jiwan Das and Diwan 0hand to recover 
definite sums of money. Both suits have 
been decreed and both the judgment- 
debtors have appealed. The appeal of 
Diwan Ohand has been compromised and 
that of Jiwan Das alone remains. 


The facts are simple enough. Three 
men, of whom Jiwan Das was one, jointly 
took a lease for a large area of land for a 
period of seven years from the plaintiff. 
After three harvests had been reaped, 
the lease was ended by mutual consent. 
A document was executed by the defen¬ 
dant Jiwan Das in which he acknowledged 
unconditionally his liability to pay a sum 
of Rs. 1,849-14-3. Another document 
was also executed in favour of the plain¬ 
tiff. The suit was originally instituted 
on the basis of the acknowledgment. It 
was subsequently withdrawn with 
mission to bring a fresh suit, and a fresh 
plaiut was presented upon the other 
document. This was never amended, but 
the plaintiff was permitted to proceed as 
if his suit had been in the original form. 
Issues were framed accordingly and no 
objection was raised on this point before 
the District Judge, the parties having 
understood throughout the basis on which 
the litigation was proceeding. We do 
not allow the objection now raised on 

this point. ^ , ,<1 . 

It was held by both the lower Courts 

that the suit was competent, that there 
had been a novation of contract, that the 
suit was not barred by limitation and a 
decree was accordingly given. On second 
appeal, the only points for us to decide 
are whether the suit was cognizable by a 
civil Court and whether it was within 
time. Mr. Nanak Ohand contends that 
once there has been the relation of land 
lord and tenant between the parties and 
money has become due as rent, no subse¬ 
quent transaction can alter the nature of 
the debt and make it the subject-matter 
of a suit cognizable by a civil Court. 
Mr. Badri Das, on the other hand, con¬ 
tends that this is not one of those difficult 
cases, on the border line, where there can 
be any doubt regarding jurisdiction. He 
explains that originally the three tenants 
were jointly and severally liable and in 
accordance with the terms of the lease 
Rs. 500 earnest money had to be paid in 
advance and accounted for at the end of 
seven years on the termination of the 
lease. The result of the agreement come 
to was : (l) the lease was ended ; (2) the 
liability was apportioned ; and (3) the 
earnest money which had not been paid 
was added to the liability and divided 
between the three original tenants. 

He contends, and, in our opinion, 
rightly that this cannot be held to 
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amouiifc to anything short of a complete 
novation of contract creating an entirely 
new liability. Although it is true that 
- the liability arose out of the existence 
of the original lease and the relation of 
landlord and tenant between the parties, 
the old contract having been terminated 
and superseded and a new contract 
substituted, the relation became that 
of creditor and debtor and the suit was 
rightly instituted in the civil Court. 

As to limitation, it is urged by Mr. 
Nanak Ghand that Art. 64 does not apply 
and that if Art, 64 does not apply, it is 
for the other side to show that the suit 
is within limitation in virtue of another 
article. The wording of Art. 64 is far 
from simple and there has been a distinct 
conflict of opinion between the various 
High Courts as to the exact meaning of 
the words “ accounts stated between 
them.” It is unnecessary for us to go 
into this question here and now as, in 
. our opinion, if Art. 64 does not apply, 
there can be no doubt that Art. 120 will , 
for no other article has even been 

suggested. 

Having decided both points against the 
appellant we dismiss the appeal with 
• costs. 

Appeal dismissed> 
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Jai Laij, j. 

TT tirdcLsmal Khuhch, and ^evpalaixi 
Defendant — Appellant. 

v. 

Jagan Nath-Jauhrimal — Plaintiffs 
Respondents. 

Miscellaneous First Appeal No. 87 of 
1926, Decided on 12th May 1926. from 
an order of the Jr. Sub-J.. Rawalpindi. 
D/- 28th October 1925. 

Civil P. C., O. 9. R. 6—Service hy registered 
Defendant acknowledging such servtce--Ex 
%arle proceedings should not be 

C O. 5, P* 10* Dfovlso by Lahore High Court* 

No 0x-parte proceedings, either on ^ the basiS 
of service through registered post m the firs 
instance or on the ground that the defendant 

admits tha receipt of the 

post by sending n letter, should 

Uoti Sagar—lor Appelant. 

“jz; J. Bmtomii—iov Respondents. 

M * 


Judgment. —This is an appeal from 
an order dated the 28th October 1925 
passed by the Subordinate Judge of 
Rawalpaudi refusing to set aside an ex- 
parte decree passed by him on the 6th 
August 1925- The suit was fixed for 
hearing on the 11th July 1925. The 
defendant resided in Tando Adam a place 
in Sind. Summonses were ordered to be 
sent by post and in the ordinary way. 
Those sent by post were received by the 
defendant on the 29th June 1925. Those 
sent in the ordinary way were served 
upon him on the 8th July 1925, On the 
6th July 1925 the defendant wrote to 
the Court a letter in which he raised 
some objections to the jurisdiction 
of the Court to entertain the suit and 
also on the merits of the plaintiff’s claim 
and also asked for the postponement of 
the case. This letter was received by 
the Court on the lOth July 1925, but no 
reply was received by the defendant till 
the 22nd July. The reply of the Court 
was that no notice could be taken of such 
application. The Subordinate Judge was 
obviously right in refusing to take notice 
of the defendant’s letter, but I consider 
that he should have returned it, if he 
desired to do so, soon after its receipt. 
Summonses sent in the ordinary way 
were served upon the defendant on the 
8th July and were returned by a Subor¬ 
dinate Judge of Shahdadpur to the Sub¬ 
ordinate Judge of Rawalpindi on the 
11th July when the Subordinate Judge 
decided to proceed ex parte against the 
defendant. 

On the 23rd July the defendant sent 
a reply prepaid telegram to the Subordi¬ 
nate Judge asking him the date fixed for 
the hearing of his case. No reply having 
been received by him he started for 
Rawalpindi on the 26th July. On ar¬ 
rival at Rawalpindi he found that the 
Courts were closed till thfe 3rd August, 
In the meanwhile the Subordinate Judge 
had recorded ex-parte evidence of the 
plaintiff on the 22nd and 23rd July and 
had fixed the 6th August for judgment. 
The Court was to re-open on the 3rd 
August, but the Judge was on leave till 
the 6th August. It appears that the 
defendant prepared an application to be 
presented in Court on the 3rd ^ August 
asking that the ex-parte proceedings be 
set aside, but owing to the absence of the 
Judge this application could not be pre¬ 
sented on the 3rd. An application was pr^- 
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sented on fcho Otli. the appellant alleges, 
at 10-30 but according to the Judge at 
11 Before the application was presented 
the learned Judge had announced his 
order passing an ex-parte decree. 

From the above, two facts are clearly 
established, that the Court decided to 
take ex-parte proceedings against the 
defendant without the receipt of report 
of the service of the summons sent to the 
defendant in the ordinary way. It took 
such proceedings either on the basis ot 
the service effected through the regis¬ 
tered post or on the basis of the letter 
written by the defendant admitting hav* 
ins received the sumrr.ons by registered 
post. Now a proviso to O. 5, R. 10 has 
been added bv this Court which provides 
that summonses under registered cover 
may be sent in the first instance but no 
ex-parte proceedings shall be taken 
thereon if the defendant does not appear 
after receipt of such summonses. No 
substituted service was ordered in this 

Another fact that appears from the 
above is that though the defendant was 
ill advised in asking for a postponement 
of the case by addressing a letter to the 
Judge by post, still he was anxious to 
defend the suit and on being told by the 
Court that no notice could‘be taken of 
his letter took immediate steps to defend 
the suit. The absence of the defendant, 
therefore, was not intentional in this 
case and the service of summons on 
which the Court decided to proceed ex 
parte against him was not such a service 
on which the Ocurt could so proceed. 
Summonses cannot, therefore, he held to 
have been duly served on the defendant 
when ex-parte proceedings were taken 

against him. . • i 

On the above findings, I do not think 

it necessary to consider a further point 
that was argued before mo by the learned 
counsel on both sides which is, whether 
or not this Court has discretion to set 
aside an ex-parte decree in oases where 
the summonses have been duly served 
and the defendant is unable to prove that 
he was prevented from appearing in 
Court to defend the suit for a sufficient 
cause. I accept this appeal, sot aside the 
ex-parte decree passed against the defen¬ 
dant and remit the case to the trial 
Court with directions to reinstate the 
suit in its original number and to proceed 
-with its trial in accordance with law. I. 


however, order that the defendant wilF 
pay to the plaintiff Rs. 50 as the costs of 
proceedings relating to the setting aside 
of the ex-parte decree and further that 
he will give security to the satisfaction 
of the Subordinate Judge that he will 
duly perform any decree that may be 
passed against him. The order setting 
aside the ex-parte decree is condibionali 
on the compliance by the defendant of 
my order as to security and costs withim 
a month from to-day. 

C/<ise remitted. 
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ShADI LaL, C. J.. and CoiiDSTREAM, J. 

Jiwan Das and others —Appellants. 

V. 

Loriiid Respondent. 

Second Appeal No. 1085 of 1922, De'* 
cided on 12th May 1926. from a decree- 
of the Dist. J., Jbang, D/- 21sb April 
1922. 

Evidence Act, Ss. 101 and 103 — Vendor and' 
purchaser—Agreement for sale with one but sale to 
another — Burden of proving bona f Ides lies on 
vendee—Specific Relief Act, S. 27 (b). 

Where a person enters into an agreement to 
sell his property to one person but subsequently 
sells it to another person, it is ’for the vendee to 
prove that bo is a transferee in good faith and 
without notice of the original contrsw^. ^ 

Ravi Chand Manchand for Appel- 
lanb. 

Lai Chand and Devi Dayal —- for Res¬ 
pondents. 

Judgment. — On the 6th April 1920, 
Ram Lai entered into a contract with 
the plaintiff Lorind Chand by which he 
agreed to sell the latter the land in dis¬ 
pute in consideration of receiving funds 
to carry on a suit which he desired to 
bring with respect to the property, in¬ 
cluding the land in dispute, alienated by. 
Mt. Abma Devi the widow of his colla¬ 
teral Ganpat. On the 7bh April ho- 
brought the contemplated action and ob¬ 
tained in December a decree for pre-emp¬ 
tion on payment of Rs. 1,370. It appears 
that Ram Lai did not perform his con¬ 
tract with Lorind Chand, but sold the 
land to Jiwan Das and his brothers in 
February 1921. 

Lorind Chand has brought the action, 
out of which this second appeal arises, for 
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*tb 0 recsovary of the land and hig claim 
has boon decreed by the Oourfca below. 
Jiwan Dag and his brobhers seek to im¬ 
peach the decree on the ground that they 
were transferees in good faith without 
notice of the 'original contract, bub the 
learned District Judge has pronounced 
his opinion against them and his finding 
being one of fact cannot be 'impugned 
in second appeal. It is clear, and indeed 
it is admitted by the learned counsel for 
the appellants, that the burden lay upon 
his clients to prove their allegation that 
tliey were transferees without notice, and 
that the ground of appeal suggesting that 
the onus lay on the plaintiff is based upon 
a misapprehension of law. The learned 
counsel for the appellants, however, 
argues that the contract of the 6th April 
l-9£j0 was champertous and should not be 
enforced by the Oourbs. No such plea 
was raised by them either in the trial 
Court or in the Court of first appeal, 
and they cannot be allowed to invoke 
a new defence in the Court of second 


'J?he judgment of the learned District 

Judge is nob open to any valid objection 

and must be affirmed. The appeal is ac- 

.cordingly dismissed with costs. 

Appeal dtsmtsseU^ 
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21 AFAR Ali, J. 

Manak Chand and otfeors—Oonvictg 


'Petitioners. 


V. 


. • ( 


v. 


Emperor—Opposite Party. 

Criminal Revision Petition No. 296 of 
•1926, Decided on 8th May 1926, from an 
order of the S. J., Multan. D/- l-^th and 
I9th January 1926. _ 

y.. » f T> n S 35 — rendering accused 

liS>leZlidcr Penal Code. S. 353. converting 

tnio unlawful assembly Is the same—Separate. 

leniences are Illegal, . ^ 

cion'i.rata sentences under S- 353/147, Penal 

^ ^‘n\nuorbp passed when the act which con- 

rt’th^acouTcrinto an unlawful asselflbly is 
verts the a , „ liable td punishment 

the same as ^ende ^ 

under Penal Code B. 353. , 

Bam Chand Manchanda for Peti- 

tionerg. « 

Judgment.— Rvery one of the peti- 
+;„nera haa been oonvieted under Sa. 35J 
Ind 147 Indian Penal Code, and has been 


sentenced to a fine of Rs. 200 for either 
offence. One Roshan Lai having met a 
violent death, the i^olice wanted to send 
his body for posb-morbom examination, 
bub some friand-j of the decoased removed 
the body bo the cremation ground and 
burnt it there. According bo the learned 
Sessions Judge it was 

clearly established that tho corpse of Roshan 
Lai was burnt iu dedancu of tbo order of the Sub- 
luspaotor and that bo aud the police were as¬ 
saulted while trying to stop the deceased’s 
friends and relations from disposing of the 
corpse. 

and he maintained tho 'convictions and 
sentences of the pecitionors under Ss. 353 
and 1J7, Indian Penal Code. It is con* 
tended (1) that tho Sessions Judge has 
failed to make it clear how the peti¬ 
tioners constituted an unlawful assembly 
and what was the common object of that 
assembly and (2) that separate sentences 
under S. 353/147, Indian Penal Code, 
wore illegal, because the act which con¬ 
verted the petitioners into an unlawful 
assembly was tho same a.s rendered them 
liable bo punishment under S. 353, Indian 
Penal Code. As regards (2) he relies on 
Bhagwan Shigh v. Empress (l) and Man- 
gal Singh v. Emperor (2). 

There is no force in che first conten¬ 
tion. Though it is not stated in so many 
words the finding ot tho Sessions Judge is 
to the effect that the petitioners’ common 
object was to prevent the police by use 
of criminal force irom taking possession! 
of the corpse. Rut tho second oontentioDf 
is well founded, and 1 am of opinion that 
separate senbenoos could nob be passed. 
I, therefore, accept the petition so far as 
to remit one of the two fines so that each 
Ijetitionei* will pay a fine of R?. 200 only 
under Ss. 353 and 147, Indian Penal 
Code. Tho fines. under the second 
sentence, if already realized, will be 
refunded. 

Petition partlij accepted. 


<1) [1901] 4 P.R. 1901 Cr-=52 P.Ii.R. 1901 

(F B ) 

(2) [191>] 31 P.R. lOlG Or,—38 I.C. 756. 
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Gaml’bell and Addison, JJ. 

Biita Sing\ —CJonvicb—Appallanb. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 35 of 1926, Deci¬ 
ded on 12th April 1926, from the order 
of the S. J., Ferozepore, D/- 30bh Novem¬ 
ber 1925. 

[a) Evidence Act, S. Zo—Evidence of 
witnesses before a Judge having no jurisdiction 
cannot be used. 

A proiseliug before a Judge or ilagistrate 
who has no jurisdiction is cotam non judice 
and the evidence ot witnesses given in such a 
proceeding cannot be used under S. 33 on a 
retrial before a competent Court. lF. 532, C. 2j 
{b) Crhninal P.C., S. 13S—Proceedings before 
obtaining a certificate are void. 

The proceedings of a Magistrate coimuitting 
an accused person to the Sessions Court, before 
a certificate under S. 188 fs obtained, are 
and illeeal and the commitment may be quashed : 
A. L R. 1925 Lah. 185, Foil. IP 382, C. 2] 

(c) Evidence— Circumstantial evidence must 
be exhaustive but every incident short of actual 
commission need not be proved by posstive evi¬ 
dence. 

Though circumstantial evidence must W 
exhaustive, that does not mean that every inci¬ 
dent short of the actual commission of the 
oSence must be proved by positive evidence but 
that what is required is so high a degree of 
probability that a prudent man would f^l 
justified in holding that the accused commit¬ 
ted the crime : 32 P. R. 1916 Cr,, Appl. 

Phidi Das—for Appallanb. 

C. H. Carden Noad—(or Reapondenb. 

Adduon, J.—On the Slab July 1922. 
Buba Singh of village Manga in the 
Lahore District and Karam Singh ef 
village Matba in Faridkot State were 
sentenced to death by the Sessions Judge 
of Ferozepore for the murder of Attar- 
puri of village Gbolia Kalan in the 
Ferozepore District on the night of the 
21st-22nd August 1921. On appeal to 
this Court they were discharged on the 
16th December 1922 on the ground that 
the proceedings were without jurisdiction 
as the murder had been committed with¬ 
in the boundaries of the Native State of 
Kalsia. lb was suggested that Karam 
Singh should be handed over to the 
Kalsia authorities and this was done. 
He has been tried in that State and 
sentenced to transportation for life. 
With regard to Buta Singh who is a native 
Indian subject it was left to the police 
to take action under S. 188, Criminal 


P. 0. The certificate required by the 
first proviso to S- 188, Criminal P. G., has 
been obtained and Buta Singh has again 
been tried and sentenced to death for 
the same murder by the Sessions Judge 
of Ferozepore on the 30bh Novembei’ 
1925. The long delay in trying him for 
the second time has not been explained. 
He has appealed and the sentence is 
before us for confirmation. 

Since the first trial certain witnessess 
have died or have disappeared and their 
statements have been transferred to their 
present record ostensibly under the ■ 
provisions of S. 33 of the Evidence Act. 
In this way the statements of Sucha 
Singh, Kalu, Kala Singh, Baga Singh,. 
Nazir and Dhara Singh, (P. Ws. 39, 40^ 
41, 42 and 43 and D. W. 2) recorded by 
the Sessions Judge, at the first trial have- 
been used as evidence at this trial while’ 
the statement of Baga Sanyasi (P. W. 57), 
recorded by the first Magistrate who 
committed the case, has also been 
used. This was against law. The 
first trial was not, a judicial proceeding as 
there is a final order by this Court ruling 
it to have been without jurisdiction. It 
was held in Regina v. Rami Reddi (l) 
that a proceeding before a Judge or 
Magistrate who had no jurisdiction ^as 
coram non judice and that the evidence 
of witnesses given in such a proceeding 
could not be used under S. 33 of the 
Evidence Act on a re-trial before a compe¬ 
tent Court. So far as the statement 
recorded in the committing Court is 
concerned, it was made clear in Ram 
Ckaran v- The Crown (2) that the pro¬ 
ceedings of a Magistrate committing an 
accused person to the Sessions Court 
before a certificate under S. 188. Criminal 
P. C. was obtained were void and illegal 
and the committment was quashed. We 
hold that the statement of the witnesses 
named above could not be transferred 
and used against the appellant at the 
retrial. 

The first ground of appeal that the 
second trial was without jurisdiction was- 
given .up and has no force. We have 
carefully considered the admissible and 
relevant portion of the record through 
which we have been taken by the learned 
counsel for the appellant and we see no 
reason to disagree with the finding of the 
learned Sessions Judge and the fout r 

(1) [1881] 3 Mad. 48. 

(2) A. I. R. 1925 L.ah. 185=5 Eab. 416.^ 
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assessors who helped him at the trial. 
There is ample evidence that >Karam 
Singh used frequently to visit Attarpuri 
and went to stay with him at Gholia on 
the 20th August 1921 accompanied by 
the present appellant who was not known 
to the people residing in the locality but 
who has been satisfactorily identified by 
them. Mt. Daropadi, widow of the 
deceased, has stated that the appellant 
did come once before with Karam Singh, 
but there is only her evidence on this 
point. At the time with which we are 
dealing Gajindhar Pal, the brother of 
Mt. Daropadi, who was then a boy aged 
10 or 11 years, was staying with her. 
On the 21st August Attarpuri accom¬ 
panied by Karam Singh and the appellant 
went to Ohirak in Kalsia State in order 
to drink and were seen by many people 
there. The case for the prosecution is 
that Attarpuri was killed near the canal 
on the way home. 

Both Mt. Daropadi and her brother have 
stated that the appellant and Karam 
Singh came back alone at night to 
Attarpuri’s dera outside Gholia and 
compelled the woman to accompany 
them. The boy. her brother, was also 
taken as that was considered most 
convenient at the time. The appellant 
and his companion said that the deceased 
was lying drunk near the canal and they 
asked Mt. Daropadi to help to bring him 
back When they reached the canal they 

threatened Mt. Daropdi and her brother 

and took them to a railway sta^on from 

where they went by train to Raewind. 

After that they were taken to village 
Phalara and they were kept m the fields 
of one Dal Singh who was well known 
to Buta Singh. In the absence of their 
abductors they saw in one of their purses 
the ring and earings of the decesaed. 
The boy has also deposed that on the 
journey he identified the deceased’s 
dhoti, pagri and shoes in a bundle which 
the appellant and Karam Singh were 
carrying. The boy was a nuisance and 
according to him and his sister it was 
suited that he should be killed, but as 
MtrOaropadi pleaded for his life, Karam 
Sinah who committed this murder in 
order to obtain her, refused to allow 

“"Thereafter Karam Singh took the boy 
hack to Eaewind station and bought two 
^^kats He himself got down at the 
“ext Kajaiaug. The boy. 


seeing this followed him though tbe 
ticket given to him was for Moga fourteen 
stations on. The Station Master’s atten¬ 
tion was attracted to the boy leaving 
the train as it was moving out of the 
station and he caught hold of him for 
this reason. Karam Singh asked the 
Station Master to let the boy go and 
when the Station Master was examining 
the tickets ran away. The boy then 
told the Station Mastet what had hap- 
pend and the latter had the boy’s state¬ 
ment recorded by an Honorary 
Magistrate. This statement is Bx. P. U., 
dated the 26th August 1921, and it gives 
very briefly all the essential facts. 
Karam Singh was named and described. 
His companion was stated to be Buta 
Singh from the Manjha. It is impossible 
to believe that the boy would have been 
tutored at the time he made that 
statement. 

On the 22nd August 1921, when it was 
discovered at Gholia that the dera of the 
deceased was deserted, the father of the 
deceased went to Bagha Purana police 
station, but the police refused to record 
a report until the body was found. The 
relatives of the deceased came to know 
that there was a headless trunk in the 
canal some few days later,and at 3 p. m. 
on the 24th August 1921 Gajindarpuri, 
brother of the deceased, made a very 
full report at the police station though 
the companion of Karam Singh was not 
named in it. The body was taken out 
on the 21th August and was identified to 
be that of Attarpuri by reason of certain 
marks. On the 26th August 1921 the 
head was also found in the canal and it 
was identified. The medical evidence 
establishes that there were two injuries 
on the skull and a contusion over the 
left eyeball. Besides cutting of the 
head the murderers had removed the 
penis and testicles, Karam Singh was 
.not arrested till the Slst October 1921 
while Buta Singh was arrested on the 
11th November 1921 at Phalara. The 
latter was only caught after a fight in 
which he used a chhavi and he was 
himself injured. 

There is no doubt that Karam Singh 
wished to obtain possession ef Mt. 
Daropdi whom he. had frequently seen 
when he used to visit the deceased. It 
has also to be romembered that all three 
were drunk and this helps to explain the 
brutality of the murder. It would nob 
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be difficult for Karam Singh to get the 
help of Buta Singh. 

It was argued that Karam Singh would 
have given the boy a ticket to Moga 
station which is'within ten miles or so 
of Gholia, if he and the appellants had 
committed the murder. This does not 
follow. He did not want to kill him 
though he wanted to be rid of him. If 
the hoy had gone beyond Moga to 
Ludhiana, ho would not have been far 
from his home in Hoshiarpur. In any 
case both Karam Singh and Buta Singh 
in all probability considered that they 
were safe. They knew that there were 
no eyewitnes'^es and they thought that 
the body would never be found. In these 
circumstances, it cannot be said that 
they even dreamt that they were running 
any risk in giving the boy a ticket to 
Moga or any other station, this being 
looked upon as the easiest method of 
getting him out of the way, 
y- Another argument put forward was 
'i^ ' that one witness Gajindarpuri. brother of 
the deceased, stated in cross-examination 
that he saw that the appellant had marks 
of smallpox on his face, while nothing 
was said about this in the first informa¬ 
tion report made by him. It is not 
mentioned whether the marks were 
pronounced or not, but as the learned 
Sessions Judge has not alluded to this 
ciaoumstance, it must be taken they were 
in no way conspicuous. This also is a 
small matter in face of the overwhelming 
testimony of all the witnesses including 
the boy and his sister that it was Buta 
Singh, appellant, who was the companion 
of Karam Singh and no reason was sug¬ 
gested why they should have implicated 
him falsely. 

The appellant Buta Singh explained 
that two companions of his who were 
co accused with him in a case in Lahore 
were first suspected of the murder but 
were released by the police, and that 
though he was present when the Sub- 
Inspector of Police came to his village 
the latter took no action against him. 
He attributed his arrest to his enemy 
Kala Singh who instigated the Sub- 
Inspector of Police to implicate him in 
the case. The defence evidence produced, 
however, does not establish his allega¬ 
tions and no weight can be attached to 
them. 

It has been proved that Attarpuri was 
murdered, that the appellant was one of 


two persons last seen in his company in 
Chirak, that he and Karam Singh 
returned to Attarpuri's dera and took 
away Mt. Daropdai and her brother, that 
they went to Raewind and thence 
to Phalara, that thereafter Karam 
Singh took the brother of Mt. Daropdi 
to Baewind and got rid of him at 
Bajajang, that the appellant kept in 
hiding for a long period and made a 
determined resistance to his capture and 
that Che boy Gajindar Pal at once impli¬ 
cated Buta Singh and mentioned that 
he and Karam Singh had the deceased's 
clothes and ornaments. These facts are 
incompatible with the innocence of the 
appellant. It was held in Thakar Das v. 
The Grown (3) that though circumstantial 
evidence must be exhaustive, that did 
not mean that every incident short 
of the actual commission of the offence 
must he proved by positive evidence, but 
chat what was required was so high 
a degree of probability that a prudent 
man would feel justified in holding that 
the accused committed the crime. This 
applies to the case of the appellant and 
we have no hesitation in maintaining bis 
conviction, under S. 302, I. P. O. 
and in holding that he was one of the 
murderers of Attarpuri. 

Wo are of opinion, however, that the 
capital sentence should not be imposed 
as this is his second trial for an offence 
commitbed in August 1921, i.e,, four and 
a half years ago. We accept the appeal 
to the extent of reducing the sentence to 
transportation for life. ' 

Sentence reduced, 

Ts) [1916] 32 P. R. Cr. 1916=38 I. C. 759 
^^18 Cr. L. I. 375. 
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JAi Lal, J, 

Givigci Sahi Plaintiff—Petitioner. 

V. 

Karim Bakhsh and another —Defen 

dants—Bespondents. 

Civil Bevision Petition No. 753 o 
1925, Decided on 76h May 1926, from the 
decree of the Sub-J., 2nd 01., Sialkot, 
D/- 18th December 1925. 
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-*c Ctoil jp. C., Sch. 3, X&~—Objectlon to 

■^loard filed—Court Is not bound to fix a date for 
evidence siio mofit. 

Xt not the duty of the Court suo motu to 

a date for evidence in support-of the objec¬ 
tions to an award filed in Court. It is for the 
'parties to move the Court if they want to produce 
evidence. [P 5S5 C 2] 

Fakir Chand —for Petifeioner. 

Zafar UllaK Khan —for Respondents, 

Judgment.— *A suit was instituted in 
the Court of the Subordinate ^Judge, 
Second Class, Sialkot, for dissolution of 
partnership and for rendition of accounts. 
The parties referred their disputes to the 
arbitration of Mr. Inayat Uilab, Hono¬ 
rary Magistrate. After some proceedings 
had taken place before the arbitrator, ha 
fixed the lat November 1925 as the date 
of hearing of the evidence of all the par¬ 
ties concerned and expressly ordered that 
on that date all the parties must come 
prepared with their evidence because the 
award was to be given by the 4tb Novem- 
her. On the 29th October 1925, the 
plaintiff presented an application in Court 
complaining of the conduct of the arbi¬ 
trator and prayed that the order of refer¬ 
ence to arbitration be set aside. It was 
^pt mentioned in the application under 
what section it was made. An order was 
written on the back of this application of 
the 29th October, that it should be put 
up on the 4tb November with the record. 
On the 2nd November 1925. a report was 
recorded by somebody that the record 
was with the arbitrator. Between these 
-two orders is an order by the Subordi¬ 
nate Judge dated the 17th November to 
the effect that the application cannot be 
-entertained and that it was not Put up 
before him on the 29bh October, nor did 
he pass any orders about it. It may be 
mentioned that the order of the 29th Oc¬ 
tober does not appear to be signed by the 

Judge. . 

The plaintiff appeared before the arbi- 

■trator on fche l8fc and stated tnat he had 
presented an application to the Subordi¬ 
nate Judge and had been told that it 
would be heard on the 4th November and 
that, therefore, he was not prepared to 
produce any accounts before the arbi¬ 
trator. Ho declined to disclose the con¬ 
tents of the application. Other parties 
were present on that day ^d asked the 
arbitrator to proceed with the ease. Con 
«equently the arbitrator proceeded wi^bh 
rrh^tration proceedings and made his 


award on the 3rd November 1925, and 
presented it in Court on the 4th Novem¬ 
ber. By this award the arbitrator gave 
a decree for Rs. 3,523-7-0, against the 
plaintiff in favour of the defendant. The 
Court gave tlie parties time to file their 
objections and fixed the I6bh November 
for their hearing. The plaintiff filed ob¬ 
jections on the lObh November in which 
lie objected to the action of the arbitrator 
in giving a decree to the defendant against 
the plaintiff. He further alleged that 
the arbitrator was nob entitled to proceed 
with the arbitration proceedings in fact 
of the application made by the plaintiff 
on the 29th October on which the Court 
had ordered that the same be put up with 
the'record.on'tbe 4bh November. A further 
objection was taken that the arbitrator 
had erred in nob giving a further date to 
the plaintiff to produce his evidence and 
that the arbitrator had not sent with hi® 
award a certain cheque reference bo 
which had been made in the award. On 
the 16^h November, the Subordinate 
Judge recorded an order that counsel for 
parties wore present and that the argu¬ 
ments would be heard the next day. On 
the 17th November arguments were 
heard and the case adjourned for judg¬ 
ment on the 18tli. On the 18th the 
learned Judge gave a decree in favour of 
the defendant against the plaintiff in 
terms of the award. 

This is an application by the plaintiff 
for revision of the order of the Subordi¬ 
nate Judge. It is contended that the 
learned Subordinate Judge acted with 
material irregularity in not giving the 
plaintiff-petitioner an opportunity to sub¬ 
stantiate his allegation made in his ob¬ 
jections filed on the 10th November by 
the production of evidence, but it does 
not appear from the record that any ap¬ 
plication written or oral was made to the 
Judge by the plaintiff for an opportunity 
CO produce evidence. On the other hand 
it appears that in pursuance of the'order 
of the Court, counsel for the petitioner 
argued the case on the 17bh on the exist¬ 
ing record without any demur. The 
learned counsel for the petitioner con¬ 
tends before mo that it was the duty of 
the Subordinate Judge suo motu to have 
fixed a date for evidence. I do not agree. 
It is for the parties to move the Court if 
they want to produce evidence. In the 
absence of an express prayer, especially 
when the Court passed an order that it 
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would hear arguments, it is to be assumed 
that the parties did not desire to produce 
any evidence. The learned counsel then 
contended that the arbitrator included an 
amount in his award which was not the 
subject-matter of the suit. A reference 
to his objections shows that this point 
was not raised in the lower Court. I am 

unable to entertain it here. 

In my opinion the plaintiff has made 

out no case for the exercise of the reyi- 
sional jurisdiction of this Court. I dis 
miss this petition with costs. 

Petition dismissed. 
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JAI Lai>, -T. 

Jan Muhammad —Appellant. 

V. 

Nizam Din and oi/iers—Respondents. 
Miscellaneous First Appeal No. 710 of 
1926. Decided on 9th June 1926. from an 
order of the Dist. J., Ferozepore, D/- 
25th February 1926. 

Lunacy Act (4 of 1912). S. Q>2—Factum of 
lunacy being contested Cotirt shoxild not base its 
conchcslon on persofial observation alone but 
/olloto the procedure In S. 62. 

Where the factum of lunacy is contested, it i-s 
the more necessary that the Court should not 
base its conclusion on its personal observation 
alone, but the procedure provided in S. 62 et seq 
should be followed. CP 586 C 2] 

Nand Lai —for Appellant. 

Muhammad Din Jan for Respondents. 

Order. —This judgment will dispose 
of Appeals Nos. 710 and 711 of 1926. 
One Amin Muhammad had, as a result of 
inquisition held under the provisions of 
the Indian Lunacy Act of 1912, been 
found to be of unsound mind, and unfit to 
manage his property. The respondent 
Nizam Din, his paternal uncle, has been 
appointed as the manager of his property. 
The two appeals are by Jan Muhammad, 
a maternal uncle of the alleged lunatic, 
and Mb. Gama, his wife, respectively. 
Both claim a preferential right to be 
appointed as manager of the property. 

In the grounds of appeal of Mb. Gama, 
the factum of lunacy and consequent 
disability of Amin Muhammad is contes' 
ted. The learned District* Judge, in his 
order of the 16th December 1925, came 
to the conclusions that Amin Muhammad 
was far below the average in intelligence 


V. Mt. Jaggo 

and was not fit to manage his property 
‘unaided.’ He appeared to be ‘an imbecile/ 
This conclusion of the learned District 
Judge was based on conversation which 
he held with Amin Muhammad. In my 
opinion the learned District Judge should 
have followed the procedure provided in 
S. 62 et seq of the Indian Lunacy Act. 
The factum of lunacy having been con¬ 
tested before him, it was all the more 
necessary that he should not have based 
his conclusion on his personal observa¬ 
tion alone. On the present record it is 
imi>08sible for me to judge the correct¬ 
ness or otherwise of the conclusion of 
the District Judge. I must, therefore, 
remand the case to the District Judge 
under O. 42, R. 25, Civil P. 0., with 
directions to proceed with an inquisition 
as to the lunacy of Amin Muhammad and 
his alleged inability to manage his pro¬ 
perty as provided in Ss. 62 to 66 of the 
Indian Lunacy Act, 1912. to record such 
evidence as may be produced by bhe- 
parties and to return the same with his 
opinion thereon within three months 
from this date. 

On receipt of the report the parties 
will be allowed ten days to file objections. 

Case remanded, • 
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Shadi Lal, C. J., and Coldstream, J^ 


Ghulam 

Appellants. 


Muhammad 



and another 


Mt. Jaggo and another —Respondents. 

Second Appeal No. 1540 of 1922, Deci¬ 
ded on 6th May 1926, from a decree of 
the Dist. J., Mianwali. D/- 4th March 
1922. 

Begtslratlon Act, S. 17 (1) (6)— Compromise 
petition affecting title to Immoveable property 
worth more than &s. 100 filed in Bevenue Court — 
Begtslratlon is compulsory. 

There is no authority for the proposition that 
a document which would otherwise require 
registration need not be registered if it is thrown 
into the form of a petition presented to a 
revenue Court. 

A compromise petition filed before a revenue 
Court daring mutation proceedings and purpor¬ 
ting to create or declare title to immovable 
property of the value of more than Rs. 100 comes 
within the purview of S. 17 (1) (6). [P 587 C 2}, 

M, S. Bkagat and Gobind Bam Ehanna 
—for Appellants. 

S. B, Laid —for Respondent. 
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Judgment, —In Deoembar 1920, Has 
san, a Jafc of the village Kundian in the 
Mianwali Distriot, died leaving him 
surviving two widows, Mt. Jaggo and Mt. 
Ghulam Fatima. Mutation in respect of 
his estate was effected by the Assistant 
Collector in favour of the widosvs, but 
Mt. Ghulam Fatima died shortly after¬ 
wards, and consequently Mt. Jaggo be¬ 
came the sole owner of the property. 
The collaterals of Hassau preferred an 
appeal to the Collector against the order 
of mutation. During the pendency of 
the appeal both the parties presented an 
application to the Collector embodying 
the terms of a compromise arrived at 
between them. According to this com¬ 
promise the major portion of the estate 
was allotted to the collaterals and a 
small holding of only 40 kanals was left 
to the widow for her maintenance. 

The Courts below have concurred in 
holding that the document required com¬ 
pulsory registration, and the correctness 
of this^finding has been impeached before 
us. After hearing arguments advanced 
bv the learned counsel for the appellants, 
we are of opinion that the document 
purports to create or declare title to 
immovable property of the value of 
more than Rs. 100 comes within the 

purview of S. 17 (1) (W of the Indian 
Lgistration Act. The learned counsel 
puts forward the usual contention that 
Le document itself does not create oi 
declare any title to immovable property 
b^t contains merely a recital of an ac- 
cLplished fact. This contention is. in 
ou“ opinion, not well founded. Kvery 
Uansaction of sale, “O’^tgage or other 
alienation is always preceded by an oral 
contract, but when the terms of the con- 
Uacti have been embodied in a document 
that document must be regarded as ^e 
only evidence of the transaction. We 
aorL with the Courts below that the 
document required compulsory registra¬ 
tion and it is clear that it does not come 
^ • u- fflrms of the exception con- 

T- 1a in S iTsub 3. (^), Cl. (vi), which 

exempts a decree or an order of a Court 
from the operation of the rule relating 
! Tomnulso^ registration. There can 
be no doubt that a Collector is only a 
^ nffiftar and cannot be deemed 

r';f“rCou® Nor is there any authority 
the proposition that a document 
l^^iiirh^would otherwise require registra- 
ItTon Led not be registered if it is thrown 


into the form of a petition presented to a 
Court. For the aforesaid reasons we 
uphold the decree of the Distriot Judge 
and dismiss the appeal with costs, 

Appeal dismissed. 
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Kishaa Das 
pellanb. 


Addison, J. 

— Judgment'debtor—Ap* 


V. 


Naraiit Dutt —Decree-holder—Respon- 
dant. 

Miscellaneous First Appeal No. 2907 
of 192-5. Decided ou 6bh May 1926, from 
an order of the Senior Sub'J., Amritsar, 
D/- 13bh August 1925. 

Civil P. C.. O. 21, R, OQ^Mistake in dimen- 
sloas in sale proclamation is material irregularity 
but by Itself not sufficient to set aside sale. 

A oiistaka ia the dimsnsioQS of tho property 
is a material irregularity, but this by itself is 
uot suffijieut to set aside the sale. It must be 
held farther that there has been substantial 
injury to the judgment-debtor by reason of this 
irregularity. fP* 

M. L. Pari—tor Appellant. 

Bctlwdnt Rdi foe Bo^dvi Dcis~"iov Res** 

pondent. 

Judgment. —An auction sale of a • 
house with its site was fixed for the 
22nd May 1925 at the spot. On that 
day there were four bids, the last one 
of Rs. 4.500 having been made by the 
decree-holder. The report was that the 
price was too low and ultimately the 
28th May 1925, was fixed for the 
continuation of the auction. On 
the 28bh May 1925 there were eleven 
bids starting at Rs. 3,000 and ending. 
with Rs. 6.000 bid by the decree-holder. 
The judgment-debtor objected to the sale - 
being sanctioned on the grounds that it 
was finished before the time fixed and 
that the correct dimensions were nob 
recorded in the proclamation of sale. 
The executing Court has held that the 
sale went on from 10 A. M. to 4 P. M. and 
that the error in the dimensions did nob 
matter as the correct boundaries were ■ 
given and the auction was conducted aC 
the spot, while there was nothing to 
show that this error caused the price 
offered to be boo small. The sale w as 
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accordingly condroaed. Against this 
order, first appeal has been filed. 

It was admitted before me that the 
sale wont on till I p. m. and that tliero 
was no irregularity in this respect. It 
was also admitted that the sale could be 
adjourned from the 22nd May 1925 to 
the 28th May 1925 and that this was 
proper. It was contended, however, 
that the mista’^e in the dimension was 
a material irregularity and that it should 
be held that this mistake was the cause 
of such a low price being ottered. The 
dimensions given were 45x15 feet 
whereas the correct dimensions were 
50x22 feet. The boundaries, however, 
were correctly entered and the auction 
was held at the spot. I am, however, 
of opinion that it must be held that this 
error in the dimensions was a material 
irregularity i see the notes at the bottom 
of page 033 and top of page 639 of the 
Mulla’s CoJe of Civil Procedure. 

This by itself is not sufficient to set 
aside the sale. It must ho held further 
that there has been substantial injury 
to the jndgment-debtor by reason of this 
irregularity. Now, in execution of the 
same decree the same property was 
auctioned a little more than a year 
before, namely, on the 3rd March 1924. 
On that occasion also the boundaries 
were given incorrectly in the same 
manner as they were given at the 
second auction. On that occasion the 
highest bid was of Bs. 10.900 in spite 
of the wrong dimensions being given. 
This sale was set aside at the insiiance 
of tlio judgment"debtor, so that ho is 
himself to blame in most part for what 
has happened now, as frequently when a 
sale has once been set aside, at subse* 
quent auctions much smaller bids are 
made. On the occasion of the second 
auction bidding went on for the whole 
day at the spot and the highest bid that 
could be secured was that of the decree- 
holder amounting to Bs. 6,000. It seems 
to me that it must be held that as the 
correct boundaries were given and as 
the auction was conducted at the spot 
and as the giving of incorrect dimen¬ 
sions did not aToct the price on the 3rd 
March 1924, it must be held that the 
incorrect dimensions did not atfect in any 
way the bids made or bring it about 
that a smaller bid was offered than 
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would otherwise have been don6. This 
being the ease, under the provisions of 
0.21,41.90 of the Civil P. 0. the sale 
cannot be set asid^. 

I dismiss the appeal with costs. 

Appeal dismissed. 
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D.vlip Singh, J. 

AlUan.('e Bank of Simla, Limited — 
Decree-holder—Appellant. 

v. 

Mi.^s I. Loivrie — Judgment-debtor— 
Bespondent. 

Miscellaneous First Appeal No. 473 
of 1926, Decided on 10th May 1926, from 
an order of the Senior Sub-J., Simla, 
D/- ISth December 1925. 

Clctl P.C., O. 21, M. 92— Inadequacy of price 
Is no ground. 

Tba Go'.ir5 eamiot S3t aside a sale under the 
provisions of O. 21, R. 92, on the ground of 
inadequacy of sale price. CP« 58S. C. 2] 

Muhammad Ami7i Khan —for Appel¬ 
lant. 

M. Slccm —for Bespondent. 

Judgment. —In execution of a decree 
obtained by the appellant, Alliance Bank 
of Simla. Limited, through the liquida¬ 
tors, against the property of J, W, Lowrie 
of Lowries Hotel, Simla, known as 
Lowries de Villa, was sold on the Slst 
August 1925. Certain objections were 
taken by the iudgment-debtor to the sale 
and were all disposed of against him 
except one objection, namely, that the 
sale price was inadequate and, there-' 
fore, on the judgment-debtor’s paying in 
Bs. 0,500 by way of compensation to the 
decree-holder, the sale was set aside and 
re-sale was ordered during the season in 
June 1920. The judgment-debtor paid 
in Rs. 0,500 to counsel for the decree- 
holder and the Court thereupon set aside 
the sale of the mortgaged property and 
directed fresh sale. The decree-holder 
has appealed from this order. 

It is obvious that the Court could not 
set aside the sale under the provisions of 
O. 21, R. 92 on the ground taken by the 
judgment-debtor. Counsel for the judg¬ 
ment-debtor has, however, contended that 
as a matter of fact the order was a con¬ 
sent order. To prove this he has drawn 
attention to an order of the Court, dated 
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I6feh Oofcober. 1925. The order states 
that the oounsol for the decree-holder is 
willing to ha^a a re-sale provided the 
judgooenb-debtor pays a substantial suni 
toNvai*d3 the interest due on the decree. 
The order goes on to state that the judg 
ment-debtor admits that ho is unable to 
do so. The case was adjourned to the 
6 bh November to allow the decree-holder 
to produce a copy of the judgment of the 
High Court and to give the judgment- 
debtor an opportunity of paying in the 
amount so that a fresh sale might be 
held On the 6bh November the Court 
passed an order that under the circum- 
stances it was of opinion that the judg¬ 
ment-debtor should bo allowed another 
opportunity to get a better price and 
further time up to 18th December was 
given to the judgment-debtor to deposit 
Ks. 6,500 by way of compensation to the 
decree-holder. It was provided that if 
the judgment-debtor deposited the money, 
the present sale would be cancelled and 
are-sale would be ordered ; and if the 
money was not paid, the sale would be 
confirmed in favour of the decree-holder. 

On the 18bh December the judgment- 
debtor accordingly, as stated above, paid 
Rs. 6 500 to counsel for the decree-holder 
in compliance with the order of the 
Court and the sale was then set aside. 
Even if by any stretch of interpretation 
the order of the 16th October could have 
been passed in pursuance of a compro¬ 
mise. it is clear that the order of the Gth 
November 1925 was not m accordance 
with any compromise, nor was the sum 
of Bs. 6.500 ever agreed to be accepted 
by the decree-holder. The fact that his 
counsel seems to have accepted the sum 
without protest cannot, in my opinion, 
be construed to mean a tacit or impljed 
consent to the order of the Court, dated 

the 6th November 1925. 

Ifc is next; argued by * fche counsel for 
iudgment-debtor. that the deoree- 
holdir was only given leave to bid at the 
specific auction by the order, dated 27th 
of February 1925. I do not consider 
mat the order can be interpreted in that 
tiv nor is there anything to show that 
was any reason why the leave given 

m the^ecree-holder to bid should have 
beenconfinedto the 20th or 22nd. I, 
i^berefore, overrule this objection also. 

Ifc is, therefore, unnecessary to decide 
any of the other points raised by the 


appellant in this appeal. I accept the- 
appeal, set aside fche order of fche Senior 
Subordinate Judge and confirm fche sale. 
The applllanfc will have his costs 
throughout;. 

Order set aside. 
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Plainbifi 


Jai IjAIj. J. 

Bishambar Nath Jaithy— 

Petitioner. 

V. 

Nuaicipal Committee^ Delhi Defen¬ 
dant—Respondent. 

Civil Misc. Petitions Nos. 183 of 1926,. 
and 7-1 of 1926. Decided on I7fch May 
1926, for issue of a temporary injunction. 
Civil P. C., O. 39, R. 2~-riatntlff viust prove 
privia facie case—Merits of the case need not be 
gone Into — Balaiuse of convenience should be 
considered. 

The rule that before the issue of a temporary 
injunction the Court must satisfy itself that the 
plaiutifi has a prima facie case, does not mean 
that the Court should examine the merits of the- 
cuse closely and come to a conclusion that the 
plaiutifi has a case in which he is likely to 
succeed. This would amount to pre-judging 
the case on its merits. All that the Court has 
to see is that on the face of it the person apply* 
ing for an injunction has a case which needs 
consideration and which is not bound to fail by 
N-irtue of some apparent defects. The balance of 
convenience also hasjto be looked to. CP 500, O 1 j. 

liaf Krishan —for Petitioner. 

Mekr Chand Mahajan and Bishen 
Narain —for Respondent. 

Order. —The petitioner built a house 
within the limits of the Delhi Munici¬ 
pality. The Municipal Committee found 
that he had encroached upon a street. 
The plaintiff was, therefore, ordered to ■ 
remove fche encroachment. He instituted 
a suit in fche Court of fche Subordinate 
Judge, First Class Delhi, praying for the 
issue of a prepetual injunction against 
the Municipal Committee restraining 
them from causing fche alleged encroach¬ 
ment to be removed. The suit has been 
dismissed by the Subordinate Judge^ and' 
a first appeal has been filed and admitted 
for hearing in this Court. The peti¬ 
tioner has presented this application for 
issue of a temporary injunction under 
O. 39, R. 2. Civil P. C.. to the Munici¬ 
pal Committee oC Delhi restraining them 
from demolishing the building bill the 
final decision of the appeal by this Court. 
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This application is opposed on behalf 
of the Committee and it is contended 
that the plaintiff's suit having been dis 
missed and the trial Court having found 
against him on all the issues framed by 
it, there is no ground for issue of a 
temporary injunction. It is contended 
that before such an injunction can be 
issued, the Court must satisfy itself t^t 
the plaintiff has a prima facie case. On 
behalf of the petitioner it was urged that 
if a temporary injunction prayed for is 
not issued by this Court and the building 
in dispute is demolished by the Munici¬ 
pal Committee in the meantime, the 
whole object of this appeal will be frus 
trated. I have given my careful consi¬ 
deration to the arguments of the learned 
counsel on both sides and I am of opinion 
that this is a fit case for the issue of a 
temporary injunction. There are some 
authorities which lay down the rule that 
before the issue of a temporary injunction 
the Court must satisfy itself that the 
plaintiff has a prima facie case. Ido 
not understand those authorities to hold 
that the Court should examine the 
merits of the case closely and come to a 
conclusion that the plaintiff has a case 
in which he is likely to succeed. This 
would amount to pre-judging the case on 
its merits. All that the Court has to 
see is that on the face of it the person 
applying for an injunction has a case, 
which needs consideration and which is 
not bound to fail by virtue of some ap- 
Iparent defects. It has not been alleged 
or shown that the existence of the build¬ 
ing is causing any serious injuries to the 
Municipal Committee or to the Public 
which must be immediately remedied. 
The building has existed during the last 
four years and if I decline issue an 
injunction prayed for and the Municipal 
Committee of Delhi carry out their re¬ 
solution to have the building demolished, 
the result will be that any decision 
given on appeal in favour of the peti¬ 
tioner would be useless. The balance 
of convenience is, therefore, in favour of 
the petitioner. 

I accept this petition and grant a tem¬ 
porary injunction restraining the Muni¬ 
cipal Committee of Delhi from demolish¬ 
ing the building in dispute till the hnal 
decision of the appeal by this Court. 

Ko order as to costs incurred by the 


cartieft in this Court. 

^ Petition 


accepted. 
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Shadi Lal, C. J., and'Jai Lal. J, 

MuhamTYiad Aslam Khan Convict 
Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 1206 of 1925, 
Decided on 18th May 1926, from the 
order of the S. J., Lahore, D/- 23rd 
November 1925. 

Criminal P. C., S. Statements of witnesses 

recorded in the presence of accused — Accus^ 
declining to cross-examine—Acctised cross-examin¬ 
ing OH a subsequent date-“Statements are duly 
recorded and can be treated as evtde^ice at the 
trial. 

An enquiry betore commitment was held in 
the hospital where the accused was an indoor 
patient. Witnesses fer prosecution were exa¬ 
mined, but the accused declined to cross-examine 
them on the ground that he was not in a proper 
condition to examine them. These witnesses 
were therefore again tendered for cross-examina¬ 
tion on an adjourned date and were cross-exa¬ 
mined on behalf of accused. They went back on 
their previous statements and supported the 
defence. 

Held : that the statements of the witnesses as 
recorded on the first hearing, on behalf of the 
prosecution, were duly recorded within the mean¬ 
ing of S- 288, and when transferred could legally 
be treated as evidence in the Sessions trial. 

[P. 591. C. 2, P. 692, C. 1] 

C. Betoan Petman^ Kishen Chand and 
Pindi Das Subharwal —for Appellant. 

Des Raj Sawhney—ior the Crown. 
Judgment, —The appellant Moham¬ 
mad Aslam, has been found guilty by the 
Sessions ’Judge of Lahore of an offence m 
murder for having caused injuri^ with 
revolver shots to one Muhammad Hussain 
on the 2nd of August 1925. as a result of 
which the latter died in the hospital on 
the 9fch August. His appeal is before us, 
and we have also to consider the ques¬ 
tion of confirmation of the sentence of 
death passed upon him by the Sessions 
Judge. The case for the prosecution is 
as follows; 

On the 30th July 1925 the appellant’s 
house was searched by Lala Soban Lal, 
Excise Inspector of Lahore, on informa¬ 
tion given by Muhammad Hussain and 
another. The females of Muhammad 
Aslam’s family lived in this house. As a 
result of the search 103 packets of cocaine 
were found in a dharmsala which adjoins 
the house. These are alleged to have 
been traced to the possession of the appel¬ 
lant. Muhammad Aslam was consequent¬ 
ly annoyed with Mohammad Hussain, 
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■On the Ist August the appellant 
went to the baithak of the deceased in 
Chauk Wazir Khan and asked him 
whether it was a fact that he had in¬ 
formed the Excise authorities against 
him. On receiving an answer in the 
affirmative he went away. The next 
day. i. o., the 2ad August 1925. the de¬ 
ceased was at his haithak at about 
when the appellant called him from the 
street and asked him to come down. The 
deceased was going down by the et^^s 
when the appellant fired at him with a 
revolver. The deceased was hit and 
immediately turned back and ran up to 
his baithak. but was followed by the 
accused who fired more shots at the 
deceased hitting him at the back. Both 
reached the baithak where “0^° 
were fired by the appellant. Baikat. 
Budhu. alias Budh Parkash. and Muham¬ 
mad Hussain Sain were ^ 

baithak at that time The first two 
immediately ran down ^e stairs to the 
street, but Muhammad Hussain Sam re- 
mained behind. The deceased fell on the 
OTOund. The appellant ‘lien shot ^im 
nausino a wound on the right side of 
the S f-l/^inches below the right 
nipple Muhammad Hussain Sain grap¬ 
pled with him, snatched the revolver 

from his hand and threw it on ‘^e 
in the Chauk. At this time both the 

X: -\hfbSy f-ing the Chauk of 
Wazir Khan Mosque, ^^e deceased in 
the meantime slipped out of .iib® 
and went and reported the incident.at the 
poUcTstation. Several men. who have 
„r.T.onrad as witnesses on behalf of the 
pmsecution. were attracted to the scene 
ff the crime on hearing the noise of the 
Tevolver shots and saw Muhammad 
Hussain Sain grapple with the 
4-0ir« fhe revolver from him and throw 
if down of the street. Muhammad 
tshiq constable of the Railway police 
happened to be passing near the locality, 
he went up to the baithak and found the 
ffpMlant secured by Muhammad Hussain 
Ifff Hs went down to the Chauk picked 
un the revolver, returned to the baithak 
Vfnok the appellant towards the police 
In the meantime two constables 
from the kotwali and took the 
Zuant to the police station in a tonga, 
^Cn Babalur^ian Ghulam Rasul, 

Khan ^ i^tendent Police, also 

Trafed on the scene immediately after- 


wards, took charge of the revolver and 
also took Barkat. Muhammad Hussain 
Sain, Budh Parkash and Abul Rahman 
with him to the thana as they stated 
that they had witnessed the inci¬ 
dent. The revolver contained five empty 
and one loaded cartridges. In the rnean- 
time Muhammad Hussain, the injured 
person, had been sent to the hospital. 
Before going to the hospital he, deceased 
made the first information report at 
the kotwali which was recorded at 11 
a. m. and in which he briefly mentioned 

the above facts. 

On the same day, at 11-15 a. m., liis 
statement was recorded at the hospital 
by Munshi Insha Ullah, a Megistrate of 
the Second Glass, in which the deceased 
again stated the facts already mentioned. 
The case was investigated by the Hono¬ 
rary Deputy Superintendent ot Police, 
Agha Khalik Dad Khan, and all the 
alleged eyewitnesses were examined at 
a very early stage of the investigation 
which was completed on tiie 5bh August. 
Apparently the investigating officer sus¬ 
pected that attempts were being made on 
behalf of the appellant to win over the 
eyewitnesses. He therefore sent up the 
case for trial under S. 307 of the Indian 
Penal Code and requested Bala Shankar 
Das, Magistrate. Isb Glass, to hold the 
trial in the hospital where both the 
deceased and the accused were in-door 
patients. Gonsequently Bala Shankar 
Das went to the hospital on the ofch 
August and in the presence of the appef- 
lant recorded the statements of the eight 
witnesses produced on behalf of the 
prosecution. These witnesses incluaed 
Barkat, Chiragh Din, Miraj Din and 
others who all supported the story of the 
prosecution. The case then adjourned to 
the 12bh of August for recording the 
statements of the remaining witnesses for 
the prosecution. In the meantime Muham¬ 
mad Hussain, the injured parson, died on 
the 9th August. The proceedings before 
the Magistrate were therefore continued 
as a judicial enquiry with a view to com¬ 
mit the accused for trial to the Court of 
the Sessions Judge. 

It appears that on the oth August the 
appellant declined to cross-examine the 
prosecution witnesses alleging that he, 
was not in a proper condition to Ao so or 
to follow their evidence properly. These! 
witnesses were therefore again tendered! 
for cross-examination on the 12th August) 
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and were cross-examined on behalf of the 
appellant. They all went back on their 
previous statement and supported the 
version of the appellant. The remaining 
jevidcnce for the prosecution was recorded 
and the appellant was committed for 
trial. Before the Sessions Judge all the 
eyewitnesses supported the version of 
the appellant. The statements made by 
Barkat, Chirag Din, and ?*Iiraj Din, were 
transferred under S. 288 of the Criminal 
P. C. to the Sessions file on the 16th 
November 1925 but on an objection by 
the counsel of the accused the Sessions 
Judge, by his order of the 17th No% ember 
1025, decided not to use the statements 
of the eight witnesses who were examined 
by Lala Shankar Das on the 5th August 
1925 as evidence in the case under S. 288 
because in his opinion they had not been 
recorded by the Magistrate under S. 164 
of the Criminal P. C., i. e.. for purposes 
of corroborating or contradicting the 
evidence of the witnesses given at the 
trial. Before us counsel for the appel¬ 
lant strenuously contended that none of 
the statements made before Lala Shankar 
Das, on the 5th August, could be used as 
evidence at the trial. Counsel for the 
Crown, on the other hand, sought to 
make use of all the statements under 
S. 288 of the Criminal P. G. We will 
discuss this aspect of the case later. At 
this stage it will be convenient to state 
the defence version of this incident. 

The accused admitted at the trial 
that his house was raided by the Excise 
Ofiicers on the 30th July 1925 and that 
they entered into his zenana in his 
absence. He denied that he suspected 
Muhammad Hussain, the deceased as the 
informer of the‘Excise Officers and added 
as follows : 

I came to the sbop of Muhammad Din, fruit 
seller, and intended to purchase mangoes from 
him. I was testing a mango and settling the 
price with him. Hussain Khau came as I was 
eating the mango. He exchanged salutations 
with me. He put his arm in my arm and told 
me to go with him, as he wanted to talk to me. 
Ho went upstairs to his baithak aud I went with 
him. Wo sat in Barkat’s baithak. He talked of 
a woman to me. There was a qOarrel over it. 
He abused me first. I told him to take to senses ; 
he had called me to his baithak like friend and 
was treating me in an indecent manner. He told 
me to keep quiet, I also abused him. as he did 
not refrain from abusing me. 1 gave him a slap. 
He got up and told me that he would knock out 
my Pathanship. He went out I followed him. I 
stopped at the door. He turned. He had a 
pistol. Two other peosons w'ero sitting in the 
baithak. They too got up. He told them to keep 


back as he was about to shoot at me. I caught" 
hold of his wrist and tried to wrench the pistol 
from him. He gave me a kick in my chest. My 
grip on his wrist was loosened a little and he- 
fired a shot which struck me. After that I dis¬ 
torted his wrist with a redoubled force three 
or four shots were fired. I became unconscious 
and my grip was lessened. Ido not know how 
Muhammad Hussain was shot. 

The suggestion of the appellant, there¬ 
fore, is that the deceased received his 
injuries when he, the appellant, was at- 
temping to wrench the pistol from him. 
The question, therefore, that we have to 
determine is whether the deceased was 
assaulted by the appellant as alleged by 
him or whether it was the deceased who 
first assulated the convict and shot him 
and then received the injuries when the 
latter grappled with him in order to de¬ 
prive him of the possession of the pistoL 
It is necessary to remark that the num¬ 
ber and nature of the injuries on the per¬ 
son of the deceased are important mat¬ 
ters to be considered when determining 
the truth or otherwise of the two versions* 
which are before us. The medical evi¬ 
dence shows that the deceased had one 
bullet wound mid auxilary line opposite 
the 8th rib, one bullet wound on the 
back left side of the chest opposite the 
7th rib just to the left of the midd le lino 
a superficial graze immediately below 
and internal to left nipple, and, lastly, a- 
graze on the middle of inner side of right 
upper jarm. In the opinion of the doctor 
injury No. 1 must have been caused by 
a bullet shot from tbe .side and injury 
No. 2 from a bullet shot from the back, 
and injuries Nos. 3 and 4 were caused by 
the same bullet. We are unable to under¬ 
stand how injury No. 2 could have been 
caused in the manner suggested by the 
appellant- It is further difficult to ima¬ 
gine how a person holding a pistol or a 
revolver in his right hand could cause 
injury No. 4 by a bullet when another 
person is twisting his harm and attemp¬ 
ting to wrench the revolver from his 
band. The injuries on the deceased are, 
in our opinion, consistent with that of 
the convict. It also appears from the 
evidence of Lieutenant Fitz Gerald, who 
was examined by the Sessions Judge as 
an expert that the weapon from which 
the bullets were fired at tbe deceased 
was within a foot of his body and that 
the weapon with which the bullet was 
fired on tbe convict was close up to the 
body. This evidence also lends a very 
strong corroboration to prosecution case,. 
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The direct evidence in this case con¬ 
sists of the statements of the eye-wit¬ 
nesses to the incident. As we have 
already observed, at the trial all these 
witnesses supported the defence theory, 
but the statements of their witnesses 
made before the Committing Magistrate 
were transfered to the Sessions 
file under S. 288 of the Criminal 
P. C. Those statements support the pro - 
seoution version. The Sessions Judge 
has held that they were not duly recor¬ 
ded, and therefore he has not relied upon 
them as evidence in the case. He 'has 
held that, when those statements were 
made, the appellant was too weak 
to be able to cross-examine the witnesses, 
that he was not warned that the trial 
was to commence on the oth August, 
that he was not given time to obtain 
advice of the counsel and, therefore, 
that he was not in a fit condition to 
understand what was going on. The 
Magistrate, Eala Shankar Das, was exami- 
ned"*as a witness at the trial and he stated 
that he was satisfied that the appellant 
was in a fib condition to listen to the 
evidence of^witnesses, otherwise he would 
not have proceeded with the trial. It 
appears that before the trial began the 
House Surgeon was asked by a police 
officer as to the condition of the appel¬ 
lant and stated that he (the accused) 
was " all right." It was after this that 
the trial of the case began. The follow- 
in<’ appears in the evidence of the 
House Surgeon Dr. Muhammad Nawaz : 

A man in plain clothes asked mo how Muham¬ 
mad Aslam was that day. I thoi^ht he was 
asking me in an official capacity. He asked mo 
■whether Muhammad Aslam could make a state¬ 
ment. I said he could. It was never told to mo 
that Muhammad Aslam was to bo tried. Had 
I known that eight witnesses wore to be examined 
before him and that ha was to bo asked to cross- 
examine them on 5th Auj^ust. I would have said 
fbat Muhammad Aslam was not m a condition 
to undergo that trial. Muhammad Aslam was 
In a very bad condition. 

It is difficult to reconcile the first part 
of the statement with the last. In cross- 
examination this witness admitted that he 
saw Muhammad Aslam often after the 2nd 
August and never saw him unconscious and 
that if a witness had made a five minute 
statement Muhammad Aslam would 
have been in a position bo cross-examine 
him. No request was made by the appel¬ 
lant for the postponement of the trial or 
for an opportunity to be given to him to 
^gage a counsel. Two or three of his 
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friends were looking after him and were 
sitting close to him at the time of the 
trial. They did nob make any such re¬ 
quest. On the 12th of August, the next 
date of hearing of the case, the witnesses 
were cross-examined by the counsel who 
had been engaged by the accused. 

The learned counsel for the appellant 
has cited the following oases in support 
of his contention that the statements of 
the witnesses were not duly taken by 
the Magistrate on the 5bh August 1925. 

(a)Quee}i Empress v. Sarjal Samba Sa- 
jao (l). In this case the accused was not 
allowed by the committing Magistrate to 
cross-examine the witness examined by 
him at the judicial inquiry prior to com¬ 
mitment, and it was h^ld that such state¬ 
ments could nob be deemed to have been 
duly taken. (b) Alimuddin v. Queen 
Empress (2). In this case the statments 
were made in the absence of the accused 
and it was, therefore, held that they could 
nob be transferred to the Sessions file and 
read as evidence under S. 288 of the Code 
of Criminal Procedure, {c) 'Phannidra 
Nath Mitra v. Emperor (3). The accused 
was unrepresented by counsel when the 
witnesses for the prosecution were ex¬ 
amined and did nob, therefore, cross-ex¬ 
amine them. The Magistrate decided to 
commit him for trial to the High Court. 
Later an application was made for an 
opportunity to cross-examine the witnes¬ 
ses which was refused by the Magistrate. 
The High Court declined to 'quash the 
commitment holding that the accused 
had no right to cross-examine the wit¬ 
nesses at that stage. This authority 
appears to be against the contention of 
the appellant and supports the learned 
Public-Prosecutor. In the case before us, 
as we have already stated, an opportu¬ 
nity was given to cross-examine the 
witnesses on the 5th August but was not 
availed of and the witnesses were actu¬ 
ally cross-examined on the 12th of 
August. 

Under the circumstances we are of 
opinion that the statements of the wit¬ 
nesses who were examined on the 5bh 
August were duly recorded within the 
meaning of 8. 288 of the Criminal P. 0. 
and such of them as were transferred by 


(1) [lao-l] 21 Cal. 642. 

(2) [IBOGJ 28 Cal. 361. 

(3) [19091 86 Cal. 48=1 I, C. 409=12 0. VV. 
N. 1014. 
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the Sessions Judge to his record under 
that section can legally be treated as 
evidence in this case, ^\e have already 
cited that the depositions of Barkat, 
Chiragh Din and Miraj Din were trans¬ 
ferred to the Sessions file on the l6th 
November, and it was not until the 17th 
of November, that the trial Judge decid¬ 
ed not to use them as evidence in the case. 
The statements of the remaining wit¬ 
nesses who were examined on the 5th 
August by the committing Magistrate 
are on the record, but the Sessions Judge 
has not transferred them under S. ‘2S8, 
Criminal P. G. We are not disposed at 
this stage to interfere with the discretion 
exercised by the Sessions Judge in not 
transferring those statements though we 
consider the reasons given by him were 
not correct. We also accede to the con¬ 
tention of the learned counsel for the 
appellant that the statements of three 
witnesses mentioned above should be 
transferred to the Sessions file in their 
entirety, that is to say, the examination- 
in-chief of the oth of August as well as 
the cross-examination of the 12th of 
August. 

Another contention raised on behalf 
of the appellant was that apart from the 
statement of Barkat made before the 
committing Magistrate which was subse¬ 
quently retracted and the statement of 
the deceased there was no evidence as to 
the existence of any motive on the part 
of the 'appellant to kill the deceased. 
It was contended that both these state¬ 
ments were inadmissible but we have 
already held that Barkat’s statement is 
admissible. As regards the statement 
of the deceased Muhammad Hussain it is 
contended that S. 32 (l) of the Indian 
Evidence Act is an exception to the 
general rule that evidence in all cases 
should be direct and should thefefore, be 
limited in its application to oases which 
are expressly covered by it and that it 
permits the admission of only that part 
of the statement of the deceased which 
relates to the cause of the death or to 
.any of the circumstances of the transac¬ 
tion which resulted in his death. The 
argument of the learned counsel is that 
the visit of the convict to the deceased 
on the 1st of August and the conversation 
between the two on that occasion as des¬ 
cribed in the following extract from the 
statement of the deceased madi before the 
Magistrate on the 2nd of August did not 
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relate to the circumstances of the trans¬ 
action whioh resulted in his death : 

Oil Wednesday last I reported against 4slam 
for having cocaine in his possession. On Thurs¬ 
day Aslam was arrested. Yesterday at 4 p. ni, 
Aslam came to me at my baithak in Chauk 
Wazir Khan and asked me ‘ Have you given in¬ 
formation against me’* I replied ‘ yes, I have*. 

At that time Sheikh Baroat'Ali, harness maker 
was sitting with me. Aslam went away after 
sitting for 5 or 7 minutes. 

The inference that the prosecution 
seek to draw from this statement is that 
Aslam had the knowledge that Muham¬ 
mad Hussain was instrumental in hav¬ 
ing his house searched, resented the 
treatment meted out to him and desired 
to punish the informer. Now, so far as 
the fact of Muhammad Hussain having 
given information to the Excise authori¬ 
ties is concerned, it is established by the 
evidence of Lala Sohan Lai, Excise In¬ 
spector. But as to the appellant’s know¬ 
ledge of it there is no evidence beyond 
the statements of the deceased.and Bar¬ 
kat. In view of our decision that Bar¬ 
kat’s statement is admissible as evidence 
against the convict, we do not think At 
necessary to express any opinion as bo 
the admissibility of this part of the 
statement of Muhammad Hussain. 
Moreover under the circumstances of 
the case the question of motive is not 
very material. 

Another contention of the learned 
counsel for the appellant is that five 
shofcs were fired fx'om the revolver and 
that only three bullets have been ac¬ 
counted for, two in the person of the 
deceased and one in that of the appel¬ 
lant. The remaining two bullets should 
have been either in the stairs or in the 
room above where, according bo the 
statement of Muhammad Hussain, de¬ 
ceased, more shobp were fired by the 
convict. It is further urged that, if the 
story for the prosecution is true, there 
should have been marks on the walls, 
in the stairs or in the room above of the 
bullets which missed their aim and did 
nob enter the body of either the appel¬ 
lant or the deceased. We observe that 
Lieutenant Fitz Gerald was definitely 
of opinion that at least one mark on the 
wall of the stairs was of a bullet fired 
from below and was a ricochet, i. e., a 
glancing shot. This mark is mentioned 
as No. 4 in the statement of the witness 
at p. 35 of the printed paper-book. In 
our opinion the argument of the learned 
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• counsel cloos not; affect the case one way 
or the other because admittedly five 
shots wore fired and three of the bullets 
have been accounted for. Whether some 
of the sliots were fired in the stairs as 
alleged by the prosecution or all the 
shots were fired in the room above as 
alleged by the defence, it is clear 
^hat only three bullets have been found 
and that the i*e<naining two have not 
been traced. The disappearance of the 
two bullets is consistent with either 
theory, fjieutenant Fitz Genrald states 
that : 

tho ballet that ma}’ have made mark 'No. 4 
inighC have broken up into fragments if it hie 
a further obstruction or it may have disappeared 
through tho staircase window, A ricocheting 
bullot takes a very erratic flight. 

Thus the fact that two of the bullets 
have not been discovered does not mili¬ 
tate against the prosecution version. 

One significant civcumsbance in the 
case is that all those who immediately 
arrived at the scene of fche crimo noticed 
that the appellant was in a more serious 
condition than the deceased, still he and 
not the deceased was mentioned by them 
to be the offender. It is difficult to 
believe Muhammad Hussain Sain when 
he says that though he saw the deceased 
shooting the appellant, yet ho grappled 
with the appellant, wrenched the pistol 
from his hand, threw it into the bazar 
and kept him under arrest till the ar¬ 
rival of help. The conduct of this wit¬ 
ness is a clear indication of the fact that 
it was the appellant who shot the de¬ 
ceased and then attempted to kill him¬ 
self. No reason whatsoever has been 
shown why the police and all the eye¬ 
witnesses should have immediately ac¬ 
cused the appellant as the murderer and 
tried to screen the deceased if the latter 
was really the guilty person. The state¬ 
ment of Ata Muhammad, constable, to the 
effect that he met the convict in tho 
street, had some conversation with him 
and went a few paces before ho heard a 
pistol shot and saw smoke coming out 
of a window corroborates the prosecu¬ 
tion version and belies the version of the 
accused that after bargaining for man¬ 
goes he went to the baithak of the de¬ 
ceased at his invitation, talked with him 
about a woman and then had a quarrel 
as a result of which tho deceased weilt 
in brought the pistol and shot him. All 
this must have taken considerably more 
time than the -interval between Ata 
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Muhammad separating from the prisoner 
and hearing the pistol siiobs. 

On a careful consideration of the 
whole case the conclusions are that the 
statements of tlie witnesses were duly 
taken I)y Liala Shankar Das, the com¬ 
mitting Magistrate, on the oth of August 
and the I2tb of August : that the deposi¬ 
tions of Jiarkat, Chiragh Din and Miraj 
Din were duly transferred to the Ses¬ 
sions file under S. 288 of the Griminjil 
Procedure Code and are, therefore, evi¬ 
dence in this case ; that the depositions 
made on the oth of August contain the 
true version of the affair corroborated 
as they are by the dying declaration of 
the deceased by the medical evidence 
and the evidence of Lieutenant Fitz 
Gerald ; that tlie statements made by 
these witnesses suhsequently in cross- 
examination and at the trial were false 
and wore probably due to the fact that 
they had been won over ; and that the 
motive for the crime as allG;.^ 0 d by the 
prosecution is proved by the statement 
of Barkat. 

We are further of opinion tfiafc even it 
the statements of Barkat, Ohiragh Din 
and Miraj Din are excluded and tliat tliat 
part of the statement of tlie deceased 
which relates to the visit of the appel¬ 
lant to him on the 1st July 1925 is held 
to be inadmissible still tliere is sufficient 
evidence on the record to establish the 
guilt of the convict, ^is own statement 
and the remaining statement of the de¬ 
ceased read with the evidence of Lieu¬ 
tenant Fitz Gerald as to tho distance 
from w’hich the respective injuries on 
the persons of both were caused coupled 
with the medical evidence as to tho 
nature and location of the injuries on 
each and tho circumstances already 
mentioned established, in our opinion, 
the case for the prosecution. 

We feel no doubt as to the guilt of the 
appellant and uphold the conviction 
under S, 302 of the Indian Penal Code 
The case is one of a deli])erat6 murdo. 
and the only appropriate sentence to tho 
culprit is that of death. We accordingly 
confirm the sentence and dismiss the air* 
peal. 

Appeal dismissed^ 
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.Tai Lab, J. 

Firvi Gohind Mai — 

Plaintift s— Appellants. 

V. 

Secretary of State for India —Defen¬ 
dant—Respondent. 

Second Appeal No. 704 of 1926. Deci¬ 
ded on 17fch June 1926, from the decree 
of the Dist, J., Ambala.'D-'- I4th Decem¬ 
ber 1925. 

^ Ralhraih -Ic/. S. 72, Rhic Note “ Loss ’ 
Dieans loss bif the carrier as well os loss to otoner — 
liailxvav need not prove loss a suit for co^npen- 
saiion for non-delivery. 

The words " loss, dostnictiou or deteriora* 
tlon ” u&ed in the Risk Notes are not used in a 
different sense to that in which they are used in 
Chap. 7 of the Act. The samo meaning should' 
be assigned to them as in the Act itself. “Loss” 
includes loss by the c.arrier as well as loss to 
the owner, and', therefore, it necessarily follows 
that anv suit whether it be for misdeliTery of 
the goods or for their non-delivery is a suit for 
loss of goods to the owner and therefore the loss 
of the goods is necessarily alleged in the ple.ad- 
ings of the plaintiff and under the circumstances 
it is not necessary for the defendant even to allege 
the loss of the goods, much less to prove it by 
independent evidence: A. I. J!. 1021 Lah. 1 (F.B.) 
and if. C. Stnlth Ltd. v. Great Western EatUeay 
Comvnny, (1922) 1 A. C. 178, Foil, ; A. I. E. 1923 
Lah. 609. Dlst. [P 597 C 1. 2] 

Shamair Ciiand —for Appellant. 

Carden Noad —for Respondent. 

Judgment.—The plaintiffs were th® 
consignees of 150 tins of ghee booked 
from Phaphund Railway Station on the 
East Indian Railway to Patiala a station 
on the North "Western Railway. Only 
131 tins were delivered to them at Pa¬ 
tiala. The remaining 19 tins have not 
been delivered to them yet. A suit was 
instituted against the East Indian Rail¬ 
way Company and the Secretary of State 
for India in Council for the recovery of 
Rs. 840, the value of 19 tins of ghee, 
which were not delivered to the plain¬ 
tiffs. The suit was dismissed against the 
East Indian Railway Company by the 
trial Court hut was decreed against the 
Secretary of State for India in Council. 

On appeal by the Secretary of State 
the District Judge Ambala. dismissed the 
suit holding that the consignment having 
been booked at special reduced rate 
under what is called the risk note R the 
North Western Railway Administration 
was absolved from liability unless the 
plaintiff’ proved wilful neglect on the 


part of the Railway Administration or- 
theft by or wilful neglect of its servant^ 
and that there was no proof of this. 

The only point urged before me on this 
second appeal is that before the plaintiff 
could be called upon to prove wilful neg¬ 
lect or theft it was necessary for the 
Railway Administration to prove the loss 
of the goods and that the mere allegation 
or admission of loss was not sufficient. A- 
number of authorities of different High 
Courts were cited by counsel for the ap¬ 
pellant in support of his contention. All 
such authorities support his contention. 
Previously the view contained in them 
generally prevailed, but since the deci¬ 
sion of the case of Smith v. G. W. Rail¬ 
way Company (l) by the House of Loi-ds 
the weight of authority has been the • 
other way. Two authorities of this Court 
were also cited by counsel. I will not dis¬ 
cuss the authorities of the other High 
Courts but will examine in brief the • 
cases decided by this Court. 

In Second AiJpeal No. 2681 of 1922, 
G. I. P. By, Co. Ltd, v. Firm Messrs. 
Panna Lai Gopalji (2), Mr. Justice Mobi 
Sagar held that when goods are consig¬ 
ned under a risk note under which the • 
Railway Administration is absolved from 
liability for loss unless it is due to the 
wilful neglect of its servants, the Rail¬ 
way Administration cannot escape liabi¬ 
lity by merely admitting the loss and. 
that they must lead evidence to show 
that the goods were lost. The learned 
Judge cited a number of authorities in 
support of his view, but in my opinion, 
this view is opposed to the case of Bill 
Sawyers and Company v. Secretary of 
State (3). In that ease the majority of 
the Judges who composed the Full Bench 
held that the word ‘ loss ' as used in 
Chap. 7 of the Indian Railways Act in¬ 
cludes loss by the carrier rfind also to the 
owner. The case related to the misdeli¬ 
very of the motor car by the Railway 
Administration. The following remarks 
were made by Scott-Smith, J. at page 141 
of the Report : 

The word loss bas also a wider sense and o ten 
means pecaniary loss or privation of an article 
to the owner. In the present case the plaintiffs 
have certainly Tost their motor-car and this loss- 
has been caused by the misdelivery of the article 
bailed. If any layman not used to legal termi- 
nology were asked what the present suit was for • 


(1) [1922] 1 A. C. 178. 

(2) A. I. R. 1923 Lah. 609. 

(3) A. I. R. 1921 Lah. 1 (P. B.V—2 Lab. 133. 
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he would surely s »y it was one for oompansatiou 
ior the loss of a motor oar. 

Finally afc page 144 fclie game learned 
Judge expressed himself as follows : 

Haviug regard to those authorities and baariug 
iu mind its well reooguiEid moaning I hold that 
the word ‘ loss ’ in Chap. 7 of the Indiau Rkil- 
w.iys Aot iuoludes less to the owner of goods 
made over to a Rvilway Adniiiiistratiou which 
have bxin misdelivered and so have boen lost to 
the person entitled thereto. 

LeRogsignal, J. concurred in this 
view. It may be remarked that the in¬ 
terpretation of the word “logs” has been 
the subject of discussion in several cases 
jboth in England and in this country 
and divergenr opinions have been express¬ 
ed by the learned Judges. The matter is 
however concluded by the judgment of 
the Pull Bench so far as this province is 

• concerned at any rata till the question 
is re-examined by a bigger Court. This 

• case was cited before jVTi*. Justice Moti 
•Sagar, but he distinguished it by remark¬ 
ing that the Full Bench case related to 
misdelivery and the case before him 
related to non-delivery iind that non- 

’^'delivery or conversion did not stand on 
the same foeting as misdelivery and 
-further that in the Full Bench case pro¬ 
tection was nob claimed under a Risk 
. Note but under certain sections of the Act 
■itself. He doubted whether the word 
'loss ’ as used in the Risk Note included 
loss by non-delivery or conversion. With 
great respect I see no distinction in the 

■ two cases. 

The ordinary liability of a Railway 
-Administration for loss, destruction or 
. dofcerioration of goods delivered to them 
for carriage is defined in Chap. 7 of the 
Indian Railways Act. The Risk Notes 
introduced under the authority of the 
Governor-General in Council have been 
Di-eparei in order to enable the Railway 
Administration to contract themselves 
out of such liability for the loss, destruc¬ 
tion or deterioration of goods. In my 
opinion it cannot, therefore, be contended 
that the words. * loss. ' dastrucbions or 
deterioration used in the Risk Notes are 
ncfld in a different sense bo that m which 
they are used in Chap. 7 of the Act. The 

Ume meaning should be assigned to them 

as in the Act itself. The word loss hav¬ 
ing Lendeaned by a Fall Bench of. this 
Oourt to include loss by the carrier as 
twell as loss to the owner, it necessarily 
•Allows that any suit whether it be for 
misdelivery of the gosds or for their 


non-delivery is a suit for the loss of the 
goods to the owner and, blioroforo, the 
loss of blio goods is nooessarily alleged in 
the pleadings of the plaintiffs. Under 
the circumstances it' was not necesgary 
for the defendant oven to allege the loss 
of the goods much less to provo it by in- 
depondent evidence. 

in the case of E. I. Hfj. Co, Ltd., 
Calcutta, V. Firyn Mohan Lal-Panna Lai 
(4), Mr. Justice Zafar Ali held that a 
Railway Comi^any seeking shelter behind 
a Risk Note in Form A or B for the 
non-delivery of the whole or a part 
of a consignment must show, in the 
first instance, that the good.s have been 
lost, before the person claiming 
compensation for their loss can 
be called upon to prove that the loss 
was due bo the wilful neglect of the 
Railway or of its servants. The learned 
Judge in holding this view followed a 
number of cases that had been previously 
decided. But all such cases wore before 
the decision of the case of 77. <J. Smith 
Ltd* V. Great We.'^tern lly. Co, (l), deci¬ 
ded by the House of Lords in 1922. 

In the case of G* I- P. Fit* v. Datti 
Ram ( 5 ) it was held that in order to 
be successful in an action against tho 
Railway Company for damages for the 
lo.ss of goods consigned, based on a con¬ 
tract under Risk Note B, the onus of 
proving that the loss is duo to one of 
the exceptions under which the defen¬ 
dant is responsible lios on tho plaintili. 
It was further held that contract under 
Risk note B forms a complobo special 
contract between tho parties, and the 
plaintiff, therefore, cannot go behind his 
special contract and sue the Railway 
Administration for damages for non¬ 
delivery. At page 124 of the Report 
it was held that though there were 
authorities in which it has been held 
that it is not sufliciont for - tho Railway 
Adminstration to admit the loss and 
that it must adduce evidence to provo 
such loss, but that all such decisions 
were given prior to the case of Smith v. 
Great Western Railway Company (i) 
and that the proposition that the Rail¬ 
way Administration should adduce 
evidence to prove loss cannot be sup¬ 
ported and further that it was open to 
the Railway Company to admit the 
loss and to require from the plaintiff 

(4) A, iTlt. 

(5) A. I. R. 10215 P.itoa 148=5 Pat. 118. 
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the proof of circumstances whicli make 
the Railway liable under the Risk Note. 

The same view was taken by Camp' 
bell, J. in the case of Jaggan NaCi Baij 
Nath V. Secretarif of State (G). 

The judgment of his Lordship the 
Chief Justice in the case of Hira Singh 
Pritam {Singh v. Secret wg of State {7) 
is to the same effect. 

In my opinion, therefore, apart from 
Sr,iit>i V. Great ^\'ester7L Pailivan Com- 
lictnn (1) having regard to the meaning 
of the word ‘ loss’ as defined in the Rull 
Bench case of Sairyers and Co, 

Secretarg of State (3), which must be 
taken as conclusive so far as this Court 
concerned, tlie plaintiff’s suit in 
this case was for compensation for the 
loss ’ of the goods consigned by him 
and that it was not necessary for the 
Railway Administration to allege or to 
prove loss of the goods : and further 
that even if the plaintiff’s case were 
not expi'essly for the loss of goods it was 
open to the Railway Administration to 
admit the loss and to require from the 
plaintiff the proof of circumstances 
which made the Railway lialde under 
the Risk Note. This being the only 
point urged before me on behalf of the 
appellant the consequence of the opinion 
held by me is that this appeal must be 
dismissed with costs, and 1 order accor' 
dingly. 

% 

_ _ Ap peal dismissed. 

S. A„ No. 2557 ori925. 

AI A. I. R. 102G Lab. 40. 
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Shadi Lal, C. J., and Coldstream, J. 

Khadim Hussxin —-Accused — Appel¬ 
lant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 265 of 1926. De¬ 
cided on 3rd June 1926. from an order of 
the S. J., Gujranwala, D/- 24th February 
1926. 

Penal Code, S. HOO. Excep. 1 —Grave and sudden 
provocation vuist he sufficient to upset vian of 
ordinary sense. 

The provocation contemplated by S. 300, Ex¬ 
cep. 1, must be such as will upset, not merely a 
lict-tempered or hyper-sensitive person, but one 
of ordinary .sense and calmness. [P 509 C 1] 

Ghulam Mohy-ud'din — for Appel¬ 
lant. 


Judgment. —In this case one Khadim - 
Husain, a Sayyad of the village Ali in 
the District of Gujrat, has been convicted 
of the murder of three persons, namely, . 
his uncle Jalal Shah, the latter’s wife, 
Mt. Rasulan and daughter, Mt. Fatima ^ 
Bibi, and has been sentenced under S. 
302 of the Indian Penal Code, to the'pen¬ 
alty of death. 

The evidence on the record shows thatr 
Mt, Fatima Bibi, who was one of the 
victims of the tragedy, was married to 
one Hazoor Shah, but that their married 
life was not a happy one. It'is common 
ground that she deserted her husband and 
came back to live with be% parents. It 
appears that one Bahadur Shah, who is a 
Head Constable in the Police force, used 
to pay periodical visits to Jalal Shah’s 
house, and that be was suspected of 
having contracted a liaison with the girl. 
The prisoner resented the visits of Baba- • 
dur Shah and asked his uncle not to 
allow him to come and live in the house. 
The uncle did not liks this interference 
on the part of the nephew and told him 
to mind his own business. Now, there is 
ample evidence on the record, and indeed 
it is admitted by the convict, that on the 
morning of the Ist September 1925, he 
I>icked up a chopper from his house and 
went to the adjoining house of Jalal Shah. 
There he found Mt. Rasulan lying on the 
charpoy in the courtyard and inflicted 
upon her several blows with the weapon 
and killed her on the spot. The blade of 
the chopper became loose in the course of 
the attack and fell down on the ground. 
The culprit thereupon went back to his 
own house and brought a dagger with 
which he attacked Mt. Fatima Bibi and 
killed her then and there. Ho then pro¬ 
ceeded to the shop of Ahmad Din Moebi 
where Jalal Shah was sitting and inflicted 
upon the latter numerous blows which 
resulted in his death instantaneously. 
The offender was subsequently arrested 
by one Allah Ditta. and it is beyond dis¬ 
pute that he was, at that time, wearing 
garments upon which the Imperial Sero* 
logist found human blood. The accused 
has all along admitted that he billed the ■ 
three person^ in the manner described 
above, but he seeks to reduce the offence 
to one of culpable homicide not amount¬ 
ing to murder. 

Now, it is true that the amorous re¬ 
lations of Mt. Fatima Bibi with Bahadur 
Shah were calculated to bring disgrace on i 
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tlio family ; bufc wo are unable bo hold 
that the offender bad received any grave 
and sudden provocation such as is oon* 
tomplated by Hxoeptiou 1 to S. 300 of the 
Indian Penal Code. It must ‘be remem¬ 
bered that Bahadur Shah . had left the 
house of Jalal Shah on the 30th August 
1925, two days before the tragedy, and it 
is nob suggested that any of the victims 
had done anything during those two days 
wliich could be regarded as “a grave pro¬ 
vocation. It is alleged that the girl was 
singing on the fateful morning, love songs 
which reminded the accused of her im¬ 
moral relations with Bahadur Shah. We 
cannot, however, accede to the conten¬ 
tion that the mere singing of songs should 
be held to be a grave provocation as con¬ 
templated by law. It may be that the 
prisoner liad been brooding over the dis¬ 
grace caused to the family by the frequent 
visits of Bahadur Shah, but the law ro- 
quii-es that the provocation must be such 
as will upset, not merely a hot-tempered 
or hyper-sensitive person, but one of ordi¬ 
nary sense and calmness. This require¬ 
ment has nob been fullilled in the present 
case. Moreover, it must be remembered 
that the prisoner was only a cousin of 
the girl who was apparently sui juris, and 
that in the presence of her parents he 
had no right to interfere with her liberty 
of action. Nor had he the slightest justi¬ 
fication for attacking Jalal Shah or his 

wife. ,1 , ^ 1 . 

The guilt of the appellant does nob 
admit of any doubt, and it is clear that 
the sentence of death is the only appro 
priate punishment to be inflicted'in a 
case of this description. Confirming, 
therefore, the sentence we dismiss the 

appeal. 

Appeal dismissed. 
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Addison. J. 

Hafiz and otkers —Plaintiff Appel 


lants. 


V. 


Jiioan and ot!ve?s—Defendants—Kes- 
pondents. 

Second Appeal No. 3067 of 192o. Deor 

aed on 4th May 1926 froo. ^ 

the DUt. J.. Bawalpmd... D 14th 

August 1925. 


Punjab Limitation (Custom) Act (1 of 1920), 
Art. 'Z (6 )—Declaratory decree already obtained — 
Suit for possession must be brought within 3 years 
froon the death of alienor whe^t he leaves no 
widow—Presence of nearer reversioners does not 
save time. 

In the case of au alionatiou of aDoestral im¬ 
movable property, a suit for possession on the 
ground that the alienation is not binding on tho 
plaintifi, must be brought within 3 years from 
the death of the alienor where a declaratory 
decree has already been obtained and the alienor 
has not left a widow surviving him. The fact, 
th.at the plaintiff bad no right to sue because 
some of the nearer reversioners wore alive, will 
not stop time from running against him ; 26 

P. a. lull, Dtst. [P GOO C 1 & 21 

Malik Ram Lai —for Appellants. 

Muhammad Alam —for Respondents. 

Judgment. —The following pedigree 
table is necessary for the purpose of this 
second appeal: 

RAMZAN 

1 

Imam Babhsb 

I_ 

I ” ! I 

Mir Baz Faqiv Ali Bahadur 

1 

Boora 

(plaintiff). I 


Ali ^fuhammad. Alam 

Karam Din I 

I Allah Ditta 

Haidar (vendor) (plaintiff). 


Hafiz. (plaintilT.) Some other sons 

who did not sue. 

The land in suit was sold by Haidar bo 
Shams Din who resold it to Jiwan in 
1909. Faqiv (see pedigree-table) insti¬ 
tuted a suit in 1910 for a declaration 
that his reversionary rights would not be 
affected by tbe sale. He obtained a 
decree on compromise on the 22nd 
December 1910 to the effect that upon 
the death of Haidar he could get back 
the land on ijaymenb of Rs. 820. Haidar 
died on the 22nd January 1916. Under 
Punjab Act (I of 1920). Art. 2 (b) of 
the Schedule, a suit for possession of the 
land should have been instituted within 
three years of Haidar’s death, but by 
virtue of the saving Cl. (6) this time was 
extended to one 'year after the coming 
into force of the Act. This means ^thab 
the suit for possession should have been 
instituted at the latest on the 2nd May 
1921. Faqir was alive then and did not 
sue up to the time of his death on 1st 
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September 1921 ; neUher did hia son 
Alam sue up to the time of his death on 
the 17th jUay 1922, but Alam’s son 
Allah Ditta is one of the three plaintiffs 
who have sued. He is a minor. The 
suit was instituted on the 19bh August 
1922. 

Both the Courts below have held that 
the suit is barred by limitation. Against 
this decision this second appeal has been 
filed. 

It was admitted before me that the 
suit 80 far as Boora and Hafiz are con¬ 
cerned lias be^n properly dismissed as 
being barred by time and that they are 
not entitled to the benefit of the Amen¬ 
ded Soldiers’ L/itigation Aofe. This is 
clearly the case and requires no further 
discussion. This means that the ques¬ 
tion which has to be decided is, whether 
the suit is barred by time so far as Allah 
Ditta is concerned. It has to be noted 
that his major brother AH Muhammad 
has nob sued, so that if the appeal suc¬ 
ceeds, the decree would only be for pos¬ 
session of l/6bh of the land on jiayment 
of the sum of money fixed in the decla¬ 
ratory decree. 

The argument of the learned counssl 
for the appellant was that Allah Ditta 
had a right to sue independently of liis 
father and grandfather and that it did 
not matter that both )iis father and 
grandfather did not sue within limita¬ 
tion. It was further contended that the 
minority of Allah Ditta did nob affect 
the question and that even if he had 
been a major he could sue within three 
years of tlie date of his father's de^th 
though his father and grandfather had 
allowed the suit so far as they were con¬ 
cerned to become time-barred. It was 
admitted that if this contention was 
I correct a descendant could sue 200 yeai’s 
after the death of the v-endor, provided 
bis ancestors had not already obtained 
possession. It seems to me that this is 
an impossible argument and that it is 
not supported by Sunddr v. Salig Bam 
(l) which has proporly been distinguished 
by the learned District Judge. If this 
argument were to prevail the son could 
still sue even though his father’s suit had 
been dismissed. Bub there is nothing in 
the Act which leads to this absurd con¬ 
clusion. A suit for possession must be 
filed within thiee years from the date on 

(1) [1911] 26 P. R. 1911—34~P. Ij. R. 1911 = 

9 I. 0. 300=33 P W. R. 1011. 


which the right to sue accrues. The 
right to sue in this case accrued when 
Haidar died. It would have been differ¬ 
ent if his widow had been alive. It would 
then have accrued on her death. That 
is the meaning of the Act. I, therefore, 
Iiold that no suit could be filed after the 
2l9t May 1921 which was the last possi¬ 
ble date for filing a suit in the present 
case. Of course, it would have been 
different if on the last-mentioned date 
Allah Ditta’s father and grandfather had 
been both dead and Allah Ditta had been 
a minor then. In such a case time 
would have been extended to him in the 
usual way. There is no force in this 
second appeal which I dismiss with 
costs. 

Appeal dismissed. 


A. I. R. 1926 Lahore 600 

Harrison and Dalip Singh, JJ. 

Siileman —Accused —Petitioner. 

V. 

Emperot —-Opposite Party. 

Criminal Revision Petition No. 61 of 
1926, Decided on 29th April 1926, from 
tiie order of the Dist. Mag. Attock, D/- 
Obh December 1925. 

Penal Code, S. 441 —‘^Intention to annoy'* 

A person catering another’s house after 
having taken all precautions to avoid discovery 
cannot be said to have entered with intent to 
cause annovanoe to the p5rsoQS in possession : 12 
P. R. 1906 CV. {P. D.), Expl ) 17 P. R. 1909, Dis¬ 
sented from. [P. GOl, C, 1} 

Amolak Ram —for Petitioner. 

R. C, Soni —for the Crown. 

Judgment, —The facts of this case 
are given in the order of Campbell, J.. by 
which it was referred to a Division 
Bench for decision and it will be suffi¬ 
cient to quote the following : 

The petitioner is a village Kamin (barber) and_ 

3rt. Amiran. af,ed 19 years, is the unmarried 
daughter of Gbuus Muhammad, an Arain Zamin- 
dar. Ghaus Muhammad was obliged to leave his 
daughter alouo in his house one night and he 
asked the girl’s uncle Fateh Khan to sleep in the 
house and look after her. Fateh. Xhan arrived 
about niid-night and found the petitioner on 
the premises. There was undoubtedly • an in* 
trigue between the girl and the petitioner. 

Cleirly S. 4-51 does not apply becau.se Amiran 
was not a married woman and was over the age 
of consent. The question is whether there was 
an offence under S. 448 in such circumstances. 
In my opinion there is a conflict between Mr, 
Justice Chatterji’a decision in 17 P. B. 1908 and 


:1926 Sajjan Singh v. Attar Singh Lahore 601 


Mr. Oustioe Mi«r6inoau's decision printed as .^Isa 
V. Emperor (1). In tbo former case refer- 
euo3 Nvas made to /^am Saran Singh v. Emperor 
('J) and it was rated that when an accused per¬ 
son bad ontorod ano&ber’s bouse with tbo in* 
tontion of having sexual intercourse with tbo 
widowed sister of the owner, such illicit inter¬ 
course was bound to cause great annoyance to 
the brother and that a man must be said to in¬ 
tend tbo inevitable cousequences o£ bis act. 

The loaraecl oouQsel for the Grown has 
oontended before us that the facts of this 


case bring it within the scope of the Full 
Benoh decision in Ham Saran Siyigh v. 
Emperor (2), and they certainly do if we 
accept the view taken in 17 P, 11, 1903 ; 
with that decision however, we are un¬ 
able to agree for it appears to us that 
tlie reasoning depends upon a mistaken 
view as to the interchangeability of the 
words **in 0 vitable” and jjossible. It is 
laid down in the Full Bench decision 
there where the inevitable consequence 
of a certain act is clear it must bo pre- 
-sumed that the person doing the act had 
■a secondary intention of bringing about 
that consequence. This is a very diffe¬ 
rent thiuf^ from saying that a man must 
be taken to intend any consequence 
which may result however remotely from 
his conduct. In this case the accused was 
■carrying on a clandestine intrigue with 
Mt. Amiran and his conduct proves that 
the last contingency that he expected or 
anticipated or intended was discovery, 
and he took the natural and obvious pre¬ 
caution to avoid such discovery. Had 
he intended to bo discovered he would 
have gone on an ordinary night when the 
father was at home and would have 
made sufficient noise to attract his atten¬ 
tion. Instead of«doing so he chose the 

night when he know, presumably on in¬ 
formation received from the girl, that the 
:father would be absent He 
visit and before he could gat away he 
was caught by the uncle. Any man 
carrying on an intrigue must realize the 
possibility of its haing discovered At 
the same time he presumably takes 
every precaution as in this case to avoid 

Lch dLcovery and 

any sort of distortion of the meaning of 
thJword ‘intention that he either in- 
tendlor expects that his conduct will 

cause annoyLce by being made public. 

On the other hand had there been any 
r^ertainty of the father of the girl 
^tnoverfngwh.t had ha^ned. a^^ 

- . r T? " 10 25 Lab. 23=5 Lab. ^89. 

(ij u/ds] 12 P. B. (1903) Cr. (P. B.). 


the case in Ham Saran Singh v. 
Emperor (2) the position would have 
been quite different and the intent in¬ 
ferable from the ' known certainty of an¬ 
noyance would have to be taken into 
account. We do not follow the view ex¬ 
pressed in the judgment of the District 
Magistrate nor do we think that there is 
any force in the argument which appears 
to have influenced )iim and wliich is de¬ 
tailed in the concluding portion of his 
judgment. 

Wo accept the application for revision 
and acquit Suleman. 

We wish to call attention to the ad- 
visibility of reconsidering the majority 
judgment in Ham Sara)i Singh v. 
Emperor (2) whenever occasion shall 
arise. 

Application accepted. 
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Shadi Dal, C. J., and Goldstrd.vm, J. 

Sajjan Singh —Plaintiff—Appellant. 

V. 

Attar Singh and others —Defendants— 
Bespoiidents. 

Second Appeal No, 2231 of 1922, 
Decided on 22qjl May 1926, from the 
decree of the Diet. J.. Ferozepore, D/- 6th 
June 1922. 

Transfer of Property Act, S. 60— Partial re¬ 
demption is allowed lohen mortgagee acquires 
portion of mortgaged property. 

Tho general rale is that a mortgage beiug an 
iudivisible security, the mortgagor cannot redeem 
piecemeal but this rale is subject to several 
exceptions. One of the exceptions is to tho 
efieot that a i^artial redemption is allowed when 

the mortgagee himself acquires a portion of the 

mortgaged property, or in other words, when tho 
same person acquires the rights of ownership and 
the interest of the mortgagee in a portion of the 
mortgaged property. 

A mortgagor or puisne mortgagee cannot claim 
to redeem the shares of other oo-mortgagora 
aginst tho will of the mortgagee. [P 602 G 1] 

Dtirga Das —for Appellant. 

Niaz Muhammad —for Respondents, 

Judgment. —Tho facts of this case 
may be shortly stated. The defendant 
Attar Singh and three other persons 
were oo-owners of a holding which they 
mortgaged in order to secure a loan. 
Subsequently Attar Singh, who owned 
one-sixth share in the estate, paid tho 
entire debt due to the mortgagee, with 



G02 Lahore 

the result tha.t he became full owner of 
his une-sixth share and mortgagee of the 
remaining five-sixth share. In 1920, 
Mb. Gulabi, who held a half share in the 
property, created a mortgage in favour 
of the plaintiff. Sajjan Singh, who has 
brought the present suit for the redemp¬ 
tion of the land. The Court of first 
instance decreed the claim, hub the 
leavnsd District Judge has dismissed the 
suit on the ground that the plaintiff 
cannot be allowed to split the mort¬ 
gage transaction. 

Now. the genei'al rule is that a mort¬ 
gage being an indivisible security, the 
mortgagor cannot redeem piecemeal but 
this rule is subject to several exceptions. 
One of the exceptions is to the effect 
jthat a partial redemption is allowed 
iwhen the mortgagee himself acquires a 
portion of the mortgaged property, or in 
otlier wo’.'ds, when the same person 
acquires the rights of ownership and the 
interest of the mortgagee in a portion of 
the mortgaged property. Now in the 
present case the integrity of the mort¬ 
gage-security has been destroyed by the 
circumstances that Attar Singh is the 
mortgagee, not of the whole of the pro¬ 
perty, but of only five-sixths thereof, 
and lie cannot, therefore, avail himself 
of the rule against partial redemption. 
It is, however, unnecessary to pronounce 
any final opinion upon this issue, because 
the plaintiff is willing to redeem the 
whole of the property, and it is the mort¬ 
gagee who offers resistance to his- claim. 
It is clear that a mortgager or a puisne 
mortgagee cannot claim to redeem the 
shares of the other co-mortgagors against 
'the will of the mortgagee. 

We must, therefore, hold that .the 
plaintiff is entitled to redeem a moiety 
of tlie land which belonged to his pre¬ 
decessor-in-interest, Mt. Gulabi. The re¬ 
sult is that we accept the appeal and 
setting aside the decree of the District 
Judge we restore that of the Court of 
first instance with costs throughout. A 
preHminary decree in terms of O. 34, 
R. 7. shall be drawn up. 

Appeal accepted. 


192€fc- 
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Z.4FAR Alt, J. 

4 

Dara SinrjK and others —Defendants— 
Appellants. 

V. 

^lan%\fal Sinrjh —Plaintiff —Respon¬ 
dent. 

Second Appeal No. 2783 of 1925, De¬ 
cided on 26fch May 1926, from a decree 
of the Addl. Dist. J., Lahore, D/* 31st 
August 1925. 

(а) Cuatom {Punjab)— Alieiiatlon— l^ecessUy 
—Purchase of hillocks and cart Js necessity for 
an agriculturist. 

IQ alienation for the purchase of bullocks and 
a cart is an alienation fornecessitv in ?the case 
of ail agriculturist. '[p. C03, C. 1] 

(б) Custom—{Punjah)-~Allenation—Alienee is 

not responsible for misapplication of money. 

AUeuee is not respoasible for the actual appli¬ 
cation of the money if he satisfied himself that 
money was required for a necessarv purpose. 

[P. 603,‘g. 1}. 

Dev Raj Sawhney —for Appellants. 

Anant Bam for Brij Lal—iov Respon¬ 
dent. 

Judgment.— When Narain Singh. 
Defendant No. 1. mortgaged his haveli 
to Defendant No. 2 for Rs. 700 under a-, 
registered deed, dated the. 22nd April 
1918, he had, no son, but had nephews 
who could impugn the alienation. A 
son was, however, born to Narain Singh 
later, and the suit from which this • 
second appeal arises was brought on 
his behalf for a declaration on the usual 
grounds that the mortgage would be 
inoperative against his reversionary^ 
rights. The trial Court found that the 
haveli was ancestral and that the aliena¬ 
tion was binding on the plaintiff to the 
extent of Rs. 400 only. As regards this 
decision, the defendant-mortgagee ap¬ 
pealed and the plaintiff filed cross-objec¬ 
tions with the result that the defendant- 
mortgagee's ai)peal was dismissed and 
the plaintiff-respondent’s cross-objec¬ 
tions were accepted and the mortgage 
was declared entirely- inoperative as 
against the plaintiff. 

Counsel for the defendant-appellant 
contends in this Court : 

1. That the learaei District Judge has 
misread the evidence about the propertv being 
ancestral ; 

that he has overlooked the principle that 
the alienee is not bound to see to the application 
of the money lent and 


Dara Singh v, Managad Singh (Zafar AH, J.) 


1926 Mt. Sahibzaoi Begam v. Mp. Umar (Fforde. J.) Lahore 603- 


8. tU^t tba trial Court as well as the District 
Jud>;-j tailed to record a findinj; on one of tbe 
questions tbut bad been put in issue, i. e. 
wbetbe-r tbe suit was collusive. 

There is no loroe in contentions Nos. 1 
<iuci 3. The oral evidence on the record 
shows that the haveli was ancestral and 
both the Courts below believing that 
evidence came to tlie conclusion that it 
was. That finding of tact, therefore, 
cannot be interfered with in second 
appeal. 

As regards No. 3 it shouid be i)re- 
sumed that the point was given up in 
the trial Court because that Court has 
not discussed it at all in its judgment. 
Tins presumption receives support 
from the fact that the point was rot 
raised in the grounds of appeal to the 
District Judge and apparently it was 
not urged before him because he too 
makes no reference to it. The appellant 
therefore, cannot be allowed to raise it 
at this stage. Thus the only contention 
that requires consideration is No. (2) 
and it was upon this point that the 

appeal was admitted. 

Out of Rs. 700. Rs. 400 ’was paid to 

the mortgagor before the Sub-Registiar 
and for the balance, i- o.. Rs. 300, the 
mortgagee gave him a bond. No neces" 
si tv was mentioned in the deed of mort* 
«a''e for this sum of Rs. 300 nor could 
there be any, because the mortgagor 
could afford to leave it with the alienee 
for future i>ayment. As regards Rs. 400 
it was stated in the deed that the 
mortgagor required it to buy bullocks 
and a cart. This was a necessary pur¬ 
pose for an agriculturist, and even if the 
mortgagor failed to apply the money 
to that purpose the alienee cannot be 
held responsible for it, as there is 
inothing to indicate that he had any 
Ireason to suppose that Rs. 400 were not 
needed for the purpose stated b> the 
STorfcgagor. This debt of Rs. 400 should, 
therefore, be deemed to ha\e been 
ourred for a valid necessity. 

The result is that I accept the 
and restore tlie decree of the trial Court. 
The parties shall bear their own costs 
throughout. 

Aiypeal acdeptech 


in 
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Fforde and Campbkdd, J. 


Mt, Sahibzadi 
Appellant. 


Betjavi — Plaintiff 

v, 


Mu'iavimud Umur and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 1014 of 1922, De¬ 
cided on 17th May 102G. from the decree 
of the Dist. J., Delhi, D/- 27th Febru¬ 
ary 1922. 

(а) Civil r. C., S. 11— Plea of rei j udicata 
may aZio he invoked iinde^- general principles of 
laic, 

Tbe plea of res judicata is not conliued to the 
provisionsofS.il, but nn^.' bo invoked under 
general principles ol law : ^t. I. Pi. i‘.>21 P. C. 11 

uud A. I. It. 10*22 P. C. 80, Foil. [P. 001, C. IJ 

(б) Civil P. C.. S, 11— Suppression of facts in 
previous suit—Same facts cannot be used again to 
defeat the claim of others. 

A partv, having acquired an interest in some 
of tbe property upou a suppression of tbe fact 
that there are other i)er&ons with a superior right 
to it, cannot, in a subsequent suit, use that fact 
to defeat a claim for partition of another por¬ 
tion of the same estate, GOi, C. 1] 


• il/. Sleem —for Appellant. 

Gnulam Muhammad —for Respon¬ 
dents. 

Fforde, J. —The facts out of which 
this appexl has arisen are shortly as fol¬ 
lows : 

In 1913 Muhammad Umar sued the 
plaintiff in the present suit. Hahibzadi 
Begum, for his sliare in certain land, the 
property of one Mt. Abadi Begum de¬ 
ceased. In that suit iSluiiammad Umai s 
brothers and sisters were joined as par¬ 
ties. Tbe result of that suit was that 
Muhammad Umar was given a decree for 
2/27th of Mt. Abadi Begum’s lauded 
property and the Court held that Sahib¬ 
zadi Begum was entitled to a 2/3rd’s in¬ 
terest in that proiierty. 

Mt. Sahibzadi Begum brought the 
present suit for partition of a 2/3rd share 
in certain houses also forming part 
of the estate of the above-named de¬ 
ceased of which Muhammad Umar had 
taken possession and she has named 
Muhammad Umar and the other parties 
to the iirevious litigation as defendants. 
Muhammad Umar now raises the de¬ 
fence inter alia, that Mt. Sahibzadi 
Begum is not entitled to a 2/3rd9 in¬ 
terest in these houses, as there ^ are two 
other persons, namely, Mt. Nazir Begum 
and Mt. ‘SN'azir Begum, who, under 
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Muhammadan Law, are the sole heirs of 
that lady. If this plea had been raised 
in Muhammad Umar’s original suit he 
would have been defeated, and, in my 
opinion, in view of that fact that in that 
previous litigation neither party I'eierred 
to these two women as having a claim 
to the succession to Mt. Abadi Begam’s 
property, neither is now entitled to raise 
tliat issue in the present proceedings. 

The trial Court held that so far as 
the plea of res judicata is concerned that 
plea could not be sustained under the 
provisions of S. 11 of the Civil P. C., as 
the present suit was not triable by the 
Munsif who tried the i^revious suit. 

The lower appellate Court has held 
that the question as to the right of sue* 
cession to Mt. Abadi Begum’s estate is 
not res judicata, but on the question as 
to the competency of the hrst Court to 
try this suit it has come to no 'lecision. 

This latter question, however, in my 
opinion, need bo considered in view of 
the decision I have arrived at on the 
other point. The plea of res judicata is 
not confined to tlie provisions of S. 11 
of t^e Civil P. C., but may be invokea 
under general principles of law. For this 
iproposicion I would refer to a decision 
'of their Lordships of the Privy Council 
in Hitch v. Administrator General of 
Bengal (l) and to the concluding pas¬ 
sages in the judgment of Lord Buck- 
master in Ramchandra Rao v. Ram’ 
chandra Rao (2). 

Had the question of ’ the superior 
claim of Mt. NazirlBegum and Mt. \Yazir 
Begum been raised in the previous suit 
Muhammad Umar could not have suc¬ 
ceeded in establishing his claim to a por¬ 
tion of Mt. Abadi Begum’s property. 
Having acquired an interest in some of 
the property upon a suppression of the 
tact that there were other persons with 
a superior right to it, be cannot now 
use that fact to defeat a claim for parti¬ 
tion of the same estate. As between 
‘Mt. Sabibzadi Begum and Muhammad 
Umar the question of the right of suc¬ 
cession to the property of Mb. Abadi 
Begum cannot, in my opinion be retried, 
no matter what new evidence or new 
arguments the parties may now have 
available. 

I would, therefore, accept the appeal 
and remand the case bo the trial Court 

i. R. 1921 P. 0. 11=48 Cal. 499. 

(Q) A. I, R. 1922 P. C- 80=45 Mad. 320. ' 


i92e 

under O. 41, B. 28 for trial of issues 
1, 3, 4 and 5. The Court-fee on the 
memorandum of appsal must be re¬ 
funded. 

Campbell, J. —1 concur The houses 
now in suit did not form part of the 
subject matter of the previous suit of 
1913 since apparently after the death 
of Mt. Abadi Begum her brother’s 
daughter (the present plaintitl) book 
possession of the land and bho defendants 
her sister’s children, of the houses. 
Hence Muhammad Umar’s claim in 1913 
against tlie present plaintiff actually was 
for a share in the land only. 

At the same time the question of the 
respective rights of the present parties 
as heirs of Mb. Abadi Begum was clearly 
and directly in issue in that former suit. 
The issue framed and tried was whether 
according to Muhammadan Law Defen¬ 
dant No. 1 (i. e., the present plaintiff) 
alone is entitled to succeed to Mb. Abadi 
Begum and in the trial both parties' 
deliberately ignored the existence of 
Mb. Nazir Begum and Mb. Wazir Begum. 

I agree wibVi my learned brother that 
under general principles of law the 
previous decison should be held to be a 
final decision, as between these two 
parties of their rights in the estate of 
Mb. A4badi Begum and that one of them 
should nob now be permitted to question 
it on the strength of a fact which he 
knowingly suppressed at the time of the 
former trial. 

Appeal allowed. 
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Broadway and Jai Lad, JJ. 

Chuni Ram'Kanhiya LaZ*—Plaintiff—" 
Appellant. 

V. 

Bhagtvan Das and another — Defend¬ 
ants—Bespondents. 

First Appeal No. 4G1 of 1923, Decided 
on 29th March 1926, from the decree 
of the Senior Sub-J., Multan, D/- 20th 
December 1924. 

Civil P. C., O. 20, R. 11 —Postponement of pay^ 
viont of decretal amount can be ordered for 
sttfficlent rea-’ons—Chance of defendant succeed¬ 
ing in another pending suit against plaintiff — 
Suits arising under different transactions — 
Reason for postponing is not suff icient. 

A Court has power to pass th? order postpon¬ 
ing payment of the amount decreed in 
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plaintin'A favour, but this discrdliouar>' power 
must bo exorcised judicially. Where thoro is iiti- 
gatiou pouding between the same parties in which 
it is possiblo that the defendants might succeed 
ill obtaining a decroo for payment of money 
against tho plaintiff and that if that ovent hax>' 
pons these decrees can be set off one against tho 
other, but it is also found that the suits relate 
to independent transactions ; 

Held : that the order pustponiug payment 
oaunot bo said to b.' one passed for ’* sufficient 
reason’* within R. H. 605, O 2] 


Badri Das —for A]>pellauti. 

Sheo NaYai}i and Raqhu Nath Sakai — 
for Respondents. 

Broadway, J. —The plainfcitt' in this 
case sued the defendants for a sum of 
Rs. 5,905-14-0 alleging the same to bo 
due on account of principal and interest 
under a loan made to the defendants. 
The defendants set up a plea that this 
money had been received by them in 
connexion with a partnership between 
the parties in certain wheat transac¬ 
tions. The defendants have instituted 
a suit against tho plaintiff for rendition 
of accounts and for a balance due, of 

something like Rs. 11-000. 

The trial Judge held that the money 
claimed in this suit was advanced by 
the plaintiil as a loan and nob as security 
in connexion with any partnership 
transaction whatever and further held 
that an equitable set off in favour of the 
defendants could nob be allowed. At 
the same time when granting tho plain¬ 
tiff a decree for the amount claimed ho 
postponed tho payment of the amount 
decreed till such time as the defendants 
suit then pending in the High Court 
should be finally decided. 

Against this order postponing payment 
of the sum decreed the plaintiff has pre¬ 
ferred this appeal. It appears that the 
defendants have also preferred an ap¬ 
peal in this case complaining of the 
amount decreed in favour of the plain- 
fciff Those appeals will take some two 
or three years before they are hoard and 
V Badri Das for the appellants in this 

case has urged that it is unfair and 
inequitable to make his client wait,for 
his money for such a long period espe¬ 
cially when in passing the order of post- 
l^uement the Court below has taken 
M steps to protect the plaintiff s interest. 

Mr Sheo Narain on behalf of the 

i. 1.W ..a 


the oircumstances of the case are such 
that it should be allowed to stand. At' 
the same time he expressed his client’s 
willingness bo furnish security not only 
for the principal bub for - any interest 
that might be ordered from tho date of 
decree to the date of realization. 

Now, undoubtedly the trial Court had 
power bo pass tho order postponing pay¬ 
ment of the amount decreed : vide 
O. 20, K. 11, Civil Procedure Code, but 
there can be no doubt that this discre¬ 
tionary power must be exercised judi¬ 
cially and there seems to be no sufficient 
reason for the postiionoment. The 
learned Senior Subordinato Judge has 
nob given any reason for the order 
although the reason may be gathered 
from his judgment. As far as I can see 
this reason is that there is litigation 
pending between the same parties in] 
which it is possible that the present] 
defendanfcs-respondents might succeed in] 
obtaining a decree for payment of money 
against the plaintiff-ai^pellant and that 
if that event happens these decrees can 
be set off one against tho other. As, 
however, the finding of the Court below 
is very clear and definite that tho money 
now decreed had been lent to the de¬ 
fendants by the plaintiff wholly apart 
from any other transaction I do not 
think that it can be said that the order 
postponing payment is one passed for 
‘ sufficient reason.” 

I would, therefore, accept this appeal - 
and set aside so much of the decree as 
directs that 

execution of tho decree exceptiog costs, shall 
not bo talceu out until the defendants' suit 
now ponding in tho High Court is finally 
decided. 

Parties to pay their own costs in this 
Court. 

Jai Lai, J .—I agree. 

Appeal accepted, . 
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Jai Lal. J, 

Mikhi Plaintiff'—Apijellant. 

V. 

Mela Ram —Defendant—Respondent. 

Misc. First Appeal No. 548 of 1926, 
Decided on 14th May 1926, from an 
order of the Senior Sub-J., Amritsar, 
D/— 8th February 1926. 
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ExecictloK — Cos.'s— Civ-ll P. i\, S. So and 

O.Ml. 

Execution of decree as to costs awarded in 
preliminary decree in partition suit need not be 
stayed till the passing of final decree. [P OOG C 1] 

D. C. Ralli for Dev Raj Sawhney — 
for Appellanfc. 

^oti Sagar and Har Praviad —for 
Reapondent. 

Judgment. — A preliminary decree 
for partition was granted by the Senior 
Subordinate Judge, Amritsar. The plain¬ 
tiff was ordered to pay two-thirds of the 
defendant’s costs. The latter has tiled 
an appeal against the preliminary decree. 
Further proceedings in the case have 
been stayed by the orders of this Court, 
but the question of execution of the 
decree, so far as it related to the pay¬ 
ment of costs by the plaintiff to the 
defendant was left open. The learned 
Judge (Dalip Singh, J.) remarked that 
he did not see,any reason why execution 
of costs should be stayed, but the coun¬ 
sel for the plaintiff contended before him 
that the costs of a preliminary decree 
could not he executed till the final 
decree. The learned Judge remarked 
that if that was so, and he did decide 
the point, there was no reason why 
there should be an order of stay. 

This is an application for stay of ex- 
eention of the decree as to costs. No autho¬ 
rity has been cited in support of the 
contention that the execution of costs 
in a decree such as the present cannot 
proceed till the final decree has been 
passed. I consider that no sufficient 
ground has been shown for stay of execu¬ 
tion. I, however, order that the amount 
paid by or recovered from the judgment- 
debtor shoMd not be paid over to the 
decree-holder unless the latter furnishes 
security to the satisfaction of the Exe¬ 
cuting Court that he will make restitu¬ 
tion in respect of the same, if so ordered 
by a competent Court with interest at the 
rate of Rs. 0 per cent, per annum from 
the date of the receipt by him till the 
■ restitution thereof. 


Order accordingly. 
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Shadi Lal, C. J., AND Coldstream, J. 


Shankar Das-Joti Prash ad 
—Appellants. 



Plaintiffs 

1 


JJhana Rani-Sheo Dial —Defendants^ 
Respondents. 

Second Appeal No. 1489 of 1922, De¬ 
cided on 7th May 1926, from the decree 
of the Dist. J., Ambala, D/“ 16th March 
1922. 


Contract Act, S. 83 —Part payment made — 
Railway receipt for the goods sold endorsed to 
vendee—Goods burnt in transit—"Vendee is fo 
bear the loss. 

Oq the 6th May 1918 the defendants entered 
into a contract for the sale of 814 tins of kerorj 
sens oil to the plaiutiHs, and received Kapees 
1,000 in p.irt payment of the price. The ve^udors 
were not, at that time, in possession of the goods 
which had been despatched to them from Cal¬ 
cutta on the 25t:h April 1918. They had, how¬ 
ever, received the railway receipt and endorsed, 
that receipt in favour of the plaintiffs. The 
goods never reached their destination and were 
burnt on or about the 12th May while they 
were in transit. 

dield : that the vendees have to bear the loss 
arisiog from the de.structiou of the goods, as the 
property in the goods had passed to the buyers 
and therefore the vendors cennot be called upon 
to refund the price. [P 60G O 2, P 607 C 1] 

Tek Ghand and Shamair Chand —for 
Appellants. 

Moii Sagar and Gobind Ram^iov 
Respondents, 

Shadi Lal, C. J. —The facts of this 
case as admitted before the learned Dis¬ 
trict Judge may be shortly stated : On 
the 6th May 1918, the defendants entered 
into a contract for the sale of 814 tins 
of kerosine oil to the plaintiffs, and 
received Rs. 1,000 in part payment of 
the price. The vendors were not, at 
that time, in possession of the goods 
which had been despatched to them from 
Calcutta on the 2oth April 1918. They 
had, however, received the railway receipt 
and endorsed that receipt in favour of 
the plaintiffs. It appears that the goods 
never reached their destination and were 
burnt on or about the 12th May while 
they were in transit. 

The question arises as to whether the 
vendors or the vendees have to bear the! 
loss arising from the destruction of the 
goods. The decision of the question] 
depends upon whether the property in 
the goods had passed to the buyers.. 
Now, there can be no doubt that tha 
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goods were in existence on the date of 
the contract, and that the sale related 
to ascertained goods. The whole of the 
consignment, as represented by the rail¬ 
way receipt, was, sold to the plaintiffs 
who paid part of the price on the very 
day of the contract, and the balance 
subsequently. Section 78 of the Indian 
Contract Act prescribes that, where there 
is a contract for the sale of ascertained 
goods, the property in the ^oods sold 
passes to the buyer when the whole or 
part of the price is paid. The require¬ 
ments of 6his section have been fulhlled 
in the present case, and the learned Dis- 
.trict Judge has rightly held that the 
'property in the goods had passed to the 
iplaintiffs on the 0th May. six days 
befoi-e they were burnt. The vendors 
cannot, therefore, be called upon to 
refund the price. 

For the aforesaid reasons we dismiss 
the appeal with costs. 

Appeal dismissed* 
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Zafar Ali and Addison. JJ, 

Gopal Das and another Defendants 
Appellants. 

v, 

Mulchand^ni Plaintiffs and 

Defendant—Respondents. 

Second Appeal No. 473 of 1922 Deci¬ 
ded on 27th April 1926, from the decree 
of the Dist. J., Dera Ghazi Khan, u! 
16th November 1921. 

* {a)CivllP.C., O. 22. Hr, 2 and i.—pcath 
of responde^U—HU legal representatives 
li the record-Patlure to apply under R. 4 does 
not cause appeal to abate. 

vvv,^.r« R 2 is appUoablo no application 
^ 4 need be mad^e. and that if it is not 
"“ / ^a Vnpcal does not abate whore all the 
made the PP deceased respondent are 

repre^ntat.ves or rn ^ ^ _ 

/M Deed'-ConstrucUo^t.—Uortgafje---Mortgage 

after 5 years ualll his mortgage is 

redeemed. 

t, /-ondition in the mortgage which 
^for a TOrfod ol five years, the mortgagee was 
rthoriid^to redeem a prior mortgage any time 
within the five years. 


Held : the mortgagee was entitled to redeem tho 
prior mortgage any time, bven after five years, be¬ 
fore his mortgage was redeemed. [P 008 C 2J 

Harnopal and B. A. Coopei —for Ap¬ 
pellants. 

Skeo 2^artiin —for Respondents. 

Judgment. —Counsel for the plain- 
tiffs-respondents raises a preliminary 
objection that the appeal has abated, be¬ 
cause one of the four plaintiffs-respon- 
dents, namely. Thana Ram, died so far 
back as the Ith November 1924, but no 
application to bring his legal represen¬ 
tatives on the record was made till the 
1st April 1926. The appellants' counsel 
replies that the legal representative.? of 
Thana Ram who was a Hindu minor 
were his brothers who were co"plaintiffa 
with him and that as the right to sue 
survived to them alone all that was 
necessary was to make an entry to that 
effect as provided by O. 22, R. 2, 
Civil P. C. 

It is not denied that the surviving 
brothers alone are the legal represen¬ 
tatives of the deceased and that the right 
to sue survives to them alone, but 
counsel for respondents contends on the 
authority of a decision of a Division 
Bench of this Court consisting of Abdul 
Raoof and Fforde, JJ. Gurditta Mai v* 
Mahomad Khan (l) thoet even in a case 
like the present an application should 
have been made within 90 days to bring 
the legal representatives of the deceased 
party on the record. the case 

referred to the said learned Judges held 
that 

the mere fact that the legal representatives of 
the deceased respondents are already on the 
record does not relieve the appellant from the 
necessity of making an application under O. 

R. 4. Civil P. C. 

In arriving at that 'couc.lusion the 
learned Judge appeared to have followed 
Bilo Sonar v. Jhayru Sahu (2) but that 
case is quite distinguishable because there 
only one of the legal representatives of 
the deceased party was already on the 
record but nob the rest and it was held 
that 

tho fact that one of the representatives of the 
deceased was already on the record (though not 
in representative oapacity) did not relieve the 
appellant or the other heirs of the deceased res¬ 
pondent from making an application for sub¬ 
stitution of legal representatives of the deceased 
respondent in the terms of R. 4 of O, 22. 


(1) A. I. B. 1926 Lah. 37. 

(2) A. 1. B. 1925 Patna 123=3 Pat. 668. 
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The disHnctioa between the Pafcca 
case and the present is therefore obvious* 
The decision in Gurditta Mai v, Md. 
Khan (1) it may bo observed, is contrary 
to several previous judgments of this 
Court, one of which reported in Kartar 
Sinqh V. Lai Singh (3) is by Mr. Justice 
Abdul Raoof himself. In it that learned 
Judge held that 

v.hera on the death of a respondent it appears 
that his heirs are already parties to tho appeal 
it cannot be said to ha\e abated merely because 
no fresh application is made to bring on tho 
record the legal representatives of tho deceased. 

In Fateh Shah v. Bahahshah (4) a 
Division Bench of this Court of which 
Mr. Justice Fforde was a member came 
the same conclusion, and tho same 
view was taken in Dowlat v« .dsa (3). The 
rulings of the other Courts to the same 
effect are HafiziLnnissa v. Jaioahir Singh 
(6) Mg. Po V. Ma Shwe (7), Shamanund 
V. Raj Narain (8). 

Where, as in the present case, O. 22, 
R. 2 which corresponds to S. 362 of the 
Civil P. C. of 1882 clearly ’applies, it is 
difficult to see why it is necessary to 
make an application under O. 22, R. 4. 
Tho two rules contemplate two different 
sets of circumstances and tho provisions 
made in R. 2 is independent of and 
is in no way subject to the provision 
of R. 4. We are, therefore, of opinion 
that where R, 2 is applicable no appli¬ 
cation under R. 4 need be made, and that 
if it is not made the appeal does not 
abate whereas in this case, all the 
representatives of the deceased respon¬ 
dent are already on the record. 

But the appeal must fail on the merits. 

The suit was for possession of a shop 
by redemption. ‘The shop was in the 
possession of Defendant 1 by virtue of a 
moi'tgago granted to him by Defendants 2 
and 3. This naortgage was executed on 
the 25bh March 1904 and was for 
Rs. 1,200. On the 3rd April 1912 
Defendants 2 and 3 executed a second 
mortgage in favour of tlie father of plain¬ 
tiffs and Plaintiff 2 himself for Rs 2,300. 
out of which Rs. 1.200, was to bo paid 
to the prior mortgagee, and before tho 
Sid'-Registrar the mortgagors i. e. Defen¬ 
dants 2 and 3 admitted that they had 

11 PAli. Rf .1921=59 I.'C. 238=9 

P, W. R. 1921. 

( i) [1026 26 P. Ii. R. 248. 

{5f ri886] 45 P. R. 18S0. 

(0) [1921] 24 O. C. 374. 

(7) A. I. R. 1925 Rang. 95~2 Rang. 145. 

(8) [1906] 4 C. L. J. 568=11 0, W. N. 186. 


MaiiCHAND 

received Rs. 1,100. themsslves. The’ 
conditions of this second mortgage, five 
in number, were, briefly as below : 

(1) that the mortgage was for five- 
years ; 

(2) that tho mortgagees were entitled: 
to redeem the previous mortgagee at any 
time within the said period ; 

(3) that if the shop were redeemed 
from the first mortgagee, the mortgagors 
might at their option, take it oh lease at 
a rent of Rs. 40 iier ‘mensem ; 

4) that the mortgagors would bo liable 
to ejectment if they should fail to pay 
rent and 

(5) that if the mortgagors should fail 
to redeem after the expiration of the>- 
said term of five years the mortgage 
would become a sale. 

The prior mortgagee did not contest 
the suit but the mortgagors contended 
that the plaintiffs were not entitled to 
redeem as they had failed to do so within 
the stipulated period of five years. Both 
the Courts below agreed that this con¬ 
tention was untenable and we too are of 
the same opinion. 

According to Condition No. 1 the 
plaintiffs were entitled to hold the shop 
in mortgage for five years and the mort¬ 
gagors could not redeem before * the 
expiration of that period. But it was 
nowhere stipulated that the mortgage 
would terminate after that period with¬ 
out being redeemed, Similarly in view 
of Condition No. 1 it was stated in No. 2 
that the plaintiffs could redeem at any 
time within five years. But it does notl 
follow from this that they were preoludedi 
from redeeming after the expiration of 
that period. 

We are, therefore, of opinion that the 
plaintiffs' suit for redemption was rightly 
decreed and we dismiss this Tapiieal with 
costs. 

Appeal dismissed. 


4 
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Campbi:ll, J. 

RuUij t Sintjh and another —Accused 
Petitioners. 


• « 

Emperor —Opposite Party. 

Criminal Bovieion No. 202 of 1926, 
Decided on 17bh May 1926, referred by 
tho S. J., Ijudhiana, on 28bh January 

1926. 

(«) Orirniwai P. C., S. IBS — Section does not 
give dtrectton for signing a corilftcale by any 
jxirttciilar person—Document stgn^ by Political 
Agent is preferred. 

The section does not mention the word “cerbi- 
fiortte” at ail and there is no direction for the 
signing of a certificate by any particular person. 
Nor is the manner prescribe! ia which it is to 
be proved that the Political .Agent has oortifiod 
that th 3 charge ought to bo enquired into in 
British India although obviously the most con¬ 
venient method ot proving this is pro¬ 

duction of a document signed by 
Agent. *“• 

(6) CVtmSuaf P. C.. S. m-Cern/lcate by Under 
Secretary to Political Agent Is not stiff icitent. 

It is unreasonable to assume on tho strength 
of a oerti6cate signed by the Under Secretary to 
the Political Agent that the Political .Agent has 
himsell certified that the charge ought to be 
oaquiral into in British India. [P* 610. C. 2] 

(c) Criminal P. C.. S. 18S—Certificate prior to 
commencement of proceedings — Proceedi.ngs arc 

^ **^ 0 ro the Political Agent has certified that 
in his opinion the charge ought to bo enquired 
into in British India prior to the commeni^ment 
of tho ooininitUl proceedings, tho conimitmeat 
is perfectlyvalid. ol-. U. IJ 

Jai Gopal Sethi— iot Pafcifcionera. 

Bim O'*?—for Opp^iite Parby. 

Referring Order.— lu bbis case fche 
charge against Ruliya Singh and Jagfca 
Singh, accused, is that on the “|[Sht bet- 
ween 18th and 19th May 1925, they 
murdered Mt. Sh imon, wife of Ruliya 
Singh, accused, near tho oaiial bank in 
the area of village Gaihal, which is 
situated within the jurisdiction of Badhaur 
polio© station in Patiala State. The 
Tjolice of Budhiana took cognizance ot 
this case, because botli the accused pei“ 

sons belong to village i^hlhna 

is situated in the jurisdiction of Shehna 

uolio© station of this district. 
offence was said to have been committed 

within the territory of the 
Patiala. the police applied <>o the Politi 
cal Agent for a cevtihcate under S. 188 of 
the Criminal P. C., in order to enable the 
Court of the Ludhiana District to have 
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jurisdiebion in the matter. Prom a copy 
of the Political .Agent's order produced 
before me to-day, (vide E-\. Pa 4), it ap* 
pears that the Political Agent ordered 
the issue of the required certificate on 
17bh July 1925. In compliance with 
this order, tho certificate. Ex. Pz 2, dated 
2l3fc July 1925, was issued under th© 
signature of Kai Bahadur Diwan Giyau 
Nath, Under Secretary to the Political 
Agent. The certificate. Ex, Pz 2, shows 
that Diwan Giyan Nath signed it for th© 
Political Agent. 

After receipt of the certificate, en¬ 
quiry in the case was commenced by th© 
Magistrate, and the case was finally com¬ 
mitted to this Court for trial, withoui? 
any objection having been taken to th© 
validity of the certificate. 

In this Court, the certificate was- 
formally produced by the Court Inspector 
on 20th January 1926, and then it was- 
pointed out that tho certificate was in¬ 
valid, as it had not been signed by th© 
Political Agent himself. Thereupon, 1 
ordered the Public Prosecutor to obtain 
a fresh certificate signed by the Political 
Agent himself, and also to ascertain if 
tho Under Secretary had been validly 
authorized to sign such certificates on 
behalf of the Political Agent. The fresh 
certificate. Ex. Pz 3, duly signed by tho 
Political .\gent, dated 22nd January 1926, 
has been produced before me to*day and 
it has been brought to my notice that; 
according to Bam Charan v. EwperorCl). 
the production of the certificate at this 
stage does not render the commitment 
and the trial valid. Raizada Bhagat 
Ram, who ap,-eared for tho accused, made 
it clear that he did not object to the 
jurisdiction of this Court to try the case, 
bub that he considered it his duty to* 
bring the matter to the notice of the 
Court for such action as might be 
deemed necessary : vide his statement of 
to-day. 

Now the questions for determination 
are : 

"Whether the certificate Ex. Pz 2 
issued under the signatpre of Hai Baha¬ 
dur Diwan Giyan Nath, Under Secretary 
to the Political Agent is a valid certi¬ 
ficate, as required by S. 188, Criminal 
P. C. 

If not, whether the production ai‘ 
the certificate Pz 3 at this stage renders 
fche c ommitment and the tria l valid. 

“(ij“ A. I. R, 1926 lAh. 185=5 Lafa." 416. 
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Section 183 of tlie Criminal P. C. con¬ 
templates that the certiticate in question 
must be issuetl by tlie Political Agent, 
and it has not been satisfactorily shown 
that the Political Agent h id authorized 
his Under Secretary to issue such certi¬ 
ticate under his signature, or that the 
Political Agent, had, under law. the 
power to delegate such powers to his 
I'^nder Secretary. The learned Public 
Prosecutor urged that by an order dated 
17th July 1925 the Political Agent had 
ordered the issue of a certiticate in this 
case, and that the fact that the certi¬ 
ticate had been signed by the Under 
Secretary did not render it invalid. This 
contention appears to bo plausible on the 
face of it. but 1 doubt very much if it is 
really sound in view of the wording of 
S. l!:K, Criminal P. C.. which lays down 
clearly that the certiticate is to be given 
by the Political Agent. I am. therefore, 
at present inclined to think that the 
oerbificabe Pz 2 is not a valid certificate 
which is required under S. 188, Criminal 
P. O., to give jurisdiction to the Courts 
of this District in this case. 

In Rayn Charan v. hhnperor (l) it was 
held that want of certificate required by 
S. 188, Criminal P. C., was a defect 
which could nob be cured by subsequent 
production of such certificate, and that 
consequently the c )ramibment order was 
wholly void, and must be quashed under 
S. 215 of the Criminal P. C. 

The learned Public Prosecutor tried to 
distinguish this case on the ground that, 
in the case reported as Ram Charan v. 
Emperor (l), no certificate at all iiad 
been produced ; but this contention does 
not, in ray opinion, appearr to be well 
founded because for all practical purposes 
there is no difference between the non- 
production of a certificate and production 
of an invalid certificate. In Emperor v. 
Kali Charan (2) it was held that the 
actual existence of a certificate at the 
date of commitment, but which at the 
time of committal had not come into the 
hands of the committing Magistrate, 
would nob make the commitment valid. 
The point involved is a diflicult one, and 
I hesitate to express any definite opinion, 
l)Ub the trend of the authorities cited 
above is that the commitment in this 
case is not valid, and I, thei*efore, deem 
it proper to refer the matter for orders 
of the Honourable the High GourU with 

(2) All ”256—(1902) W. N. 45. 


the request that if the Honourable Judges 
hold that the commitment in this case was 
invalid, the commitment may be quashed 
undei S. 215 of the Criminal P. C. 

In conclusion, I may note that Kaizada 
Bhagab Ram, counsel for defence, did not 
press this objection, but if the objection 
is well founded, waiver on the part of 
counsel does not confer jurisdiction on 
this Court. 

Order. —The facts are stated in the 
referring order of the learned Sessions 
Judge and they clearly distinguish the 
case from those in which no certificate 
from the Political Agent has been 
obtai nod. 

The relevant words of S. 183, Criminal 
t*. C., are that no charge as bo any such 
offence shall be enquired into in British 
India unless the Political Agent, if there 
is one, for the territory in which the 
offence is alleged to have been commit¬ 
ted, certifies that in his opinion the 
charge ought to be enquired into in 
British India. The section does not men-| 
tion the word ‘certificate’ at all and| 
there is no direction for the signing of a 
certificate by any particular per.son. Nor 
is the manner prescribed in which it is 
to be proved that the Political Agent hasi 
certified that the charge ought to be en-l 
quired into in British India although! 
obviously the most convenient method of 
proving this is the production of a doou“ 
meut signed by the Political Agent. 

The situation here is in reality a very 
simple one. The committing Magistrate 
commenced his proceedings on the 27bh 
August 1925, and he then had before him 
a certificate in the folldwing terms : 

Cartified that the marginally noted ca^e is one 
which, in my opinion, should bo tried in British 
India at Ludhiana. 

(Srf.) Ctyaii Nath, R. B. Diwau 
Undor Secretary, 

/»• Agent to the Governor-G-oneral, 

Punjab States. 

It was unreasonable for tbo commit¬ 
ting Magistrate to assume on the strengthj 
of this document that the Agent bo bhej 
Governor-General. Punjab States, hadj 
himself certified that the charge oughtj 
to be enquired into in British India. 
Baber on the question was raised for the 
validity of the commitment in the ab¬ 
sence of a certificate signed by the Agent 
to the Governor-General himself. This 
involved an enquiry nob whether the 
Agent to the Governor-General had ever 
signed a docuraenb in any special form 
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bub whether in fact he had cerbihod 
before the committal proceeding com- 
luenoed that the charge ought to be en~ 
quiroti into in British India. A certified 
eopy of an order was then produced dated 
the l7bh July 19:^0, signed by the Agent 
himself and directing that a certificate 
should issue under S. 18H in this pirti- 
oulir Oise. The copy of that order 
proved for ail necessary purposes that on 
the I7bh July I9i!3. the Political Agent 
hid certified that in his opinion the 
charge ought to !)0 enquired into in 
British India, and as this date was prior 
jto the ooramancement of the cToamittal 
jprocaedings the oommitmont was per- 
'tacbly valid. The learned Sessions Judge 
lias referred to Emperor v. Kali Charaii 
(2), hut the report indicates that there 
the required cecbifioite was obtained 
some days before the coaatnitmenb was 
actually made, but not before the com¬ 
mitting Magistrate’s proceedings had 
commenced, a fact which distinguislies 

the case from the present one. 

I, therefore, refuse to interfere with 
the commitment and direct that the re- 
< 50 rd 5 be returned to the learned Sessions 
Judge, r should aid that I hive been 
asked bo adopt the view, which I have 
taken, nob only by counsel for bho ac¬ 
cused persons but also by the learned 
Assistant fjogal Romembrancer. 

CommitmAnt ronfirined. 
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Jai Lat.*, J. 

Emperor 

V. 

Dh ara m ParJcash Accused. 

Jriminal Revision No. 305 of 1926, 

oided on 20th May 192C. 

ler of the S. J., Ambala. DM4th 

^^f^nalory ScJwols Act of 

did for youthful first offenders-Cnmtnal 

of youthful offenaecs. whose 

:he sendiug of hr« >o^ ordinary 

fhaT the effect of mxkiug them harden^ 
• after they are discharged from ^ch 

association with all olisscs of offen- 
1 very unhealthy influence on them. 

s thrautv if the 

jmtioa all ^ There are other suitable 

.fition of • roWded by the law. The 


Order. —Dharam Parkash has Iteon 
convicted under S. 381 of the Indian 
Penal Code by Lala Hukani Ghand, 
Magistrate. First Class, Arnl)ala. and sen¬ 
tenced to one year’s rigorous imprison¬ 
ment. Me was found guilty of having 
stolen a bicycle of his master, with 
whom lie took up service on the Gbh Sep¬ 
tember 1925 and disappeared with the 
bicycle on the loth September 1925. 
He was arrested and convicted on the 
30th September 192>. Tiie above facts 
are fully established by the evidence on 
the record and I agi’ee with the conclu¬ 
sion of biie Magistrate as bo the guilt of 
the convict. 

When I visited the District Jail of 
Ambala as a member of the Jail Committee 
appointed by the Punjab Government 
my attention was drawn by the other 
members of the Committee to the in¬ 
advisability of sending young men like 
the convict to jails reserved for hab- 
ibuals ; the District Jail of Ambala is 
one of that description. Tne convict was 
kept in the jail along with liabibual 
oflfenders of all description and no 
attempt at segregation was made, 
The sending of first youthful offen¬ 
ders. whose antecedents are nob shown 
to be had, to ordinary jails has 
the etTeob of making them hardened cri-i 
minals after they are discharged from 
such jails. Their association with all 
classes of offenders has a very unhealthy 
influence on them. It is the duty of the 
Magistrate to take into consideration all 
such matters, when deciding the question 
of sentence. There are other suitable 
forms of punishment provided by the 
law. The provisions of Rsformatory 
Schools Act are intended for cases like 
the present. The scope of S. 5G2 of the 
Criminal P. C., has recently bean 
widened. In his statement before the 
Magistrate, the accused appear.s to have 
mentioned his age as 20, bub in the First 
Information Report he is stated to be 
16 or 17 years of age and by appearance 
he was certainly of that age. The sen¬ 
tence of one year’s rigorous imprisonment 
was from every point of view excessive 
in this case. The learned Magistrate in 
his judgment states that 

there have been very many oases of cycle 
thefts and, therefore, deterrent punishment is 
justified in this case* 

It was for this reason that he Awarded 
a sentence of one year’s rigorous impri- 
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sonment. E\*en if I were to hold that 
this was an adequate reason for awarding 
a * deterrenb sentence, ” there is nothing 
on the record bo support this observation 
of the Magistrate. The convict has al¬ 
ready been in jail for more than seven 
months and a half and under the circum¬ 
stances the only order that I can pass in 
this case is to reduce the sentence to 
that already undergone by hiin and bo 
order his release from the jail forth¬ 
with. 

Release ordered. 
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Addison, J. 

Mt. Imam Bibi — Plaintiff — Peti¬ 
tioner. 

V. 

Fazal Muhammad Shah and others — 
Defendants—Respondents. 

Civil Revision Petition No, 770 of 
l92o. Decided on 15bh May 1926, from 
an order of the 4bh 01. Sub'J., Hoshiai- 
pur, D/- 13bh July 1925. 

Civtl P. C., S. ll '>—inotlicr remedy open by 
way of suit—Hiyh Court can Interjere In cxcep‘ 
ttonal circumstances—Civil P. C., O. 0, P. 4. 

H\gb Court can interfere in revision though 
thare may ba another remedy by way .of insti¬ 
tuting suit, provided ch^rj are exceptional 
circumstances. 

After arguments were over Court granted per¬ 
mission to defendants to bring their witness in 
the absence of pUiotifi’s ouusal, and after 
hearing the witness, dismissed the plaintlfi’s 
suit in default. 

Held: that the Coxirt committed a material 
' irregularity and High Court can interfere in 

tifvision. [P* Gl2, C. 2} 

Gulam Mohyud'Din —for Petitioner. 

Niaz Muhammad — for RespoDdents. 

Judgment. —This is a suit for pos¬ 
session of 1 kanal 1 maria of land. It 
was instituted by a pardanshin lady on 
the 9th May 1923 and had been linished 
except for the examination of the local 
commissioner which was desired by the 
defendants. The dato fixed for his 
evidence was the 10th July 1925, On 
that day it was found that the defen¬ 
dants had not even summoned him. 
Tlio ne.xb order passed by the Court on 
the same day was that arguments had 
been lieard. Then there was another 
order below to the effect that it per¬ 
mitted the defendants to go to fetch the 
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witness from the city at once and that 
this order was announced, Pinalljv th© 
witness came and the defendants wer© 
present, but the plaintiff’s counsel were 
nob present. The Court waited a little 
longer, and when it was past 3 o clock 
it dismissed the suit in the absence of 
both parties. An application was made 
to set aside this dismissal in default, bufc 
it was summarily rejected on the ground 
that one of the two counsel engaged by 
the plaintiff could have been present. 
Against these orders, this revision has- 
been filed. 

There is an affidavit by the two 
counsel engaged by the plaintiff who i& 
a pardanasbin lady. They have sworn 
that the Court in their presence did not 
grant time to the defendants to bring 
the local commissioner, bub that the 


Court heard arguments in the case and 
when the arguments in the case were 
finished, the parties were told to wait 
outside so that they might hear the 
order when ready. The Court, however,, 
allowed the plaintiff’s counsel to go 
to their work telling them that they 
could ascertain the order later. It 
was afterwards, according to that 


affidavit, that the defendants were 
allowed to go and fetch the local com¬ 
missioner. This affidavit has not been 
contradicted by a counter-affidavit and 
it must be taken bo be correct. 

In these circumstances it must be 
hold that the trial Court committed a 
material irregularity in the exercise of 
its jurisdiction. It was contended how¬ 
ever that another suit would lie and 
that I should not interfere in revision. 
This is undoubtedly the general rule, 
bub it has been held that even in such 
cases the High Court should interfere 
provided there are exceptional circum¬ 
stances In the present case the litiga¬ 
tion has been going on for three years. 
Everything was finished except for the 
examination of the witness, who was not 
present owing to the defendants* laches, 
I, therefore, accept this petition and, 
setting aside the orders of the trial 
Court direct it to proceed with the suit 
on the merits The defendants should 
be given an opportunity to produce the 
local commissioner. The parties will 
bear their own costs be^e,^___ 

^etiU^^t^epted. 

t / ' ’ — 
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Addison, .T. 

Pirayt DiUti and others — PlainbifTs— 
Appellanbs. 

V. 

Ijal and others —Dafeadanfcs—Kaspon- 

Miso. Seooud Appeal No. 159 of 192G, 
Decided on 15th May 192G, from an 
order of the Dist. J., Sailkofc, D/" 13th 
October 1925. 

Punjab Tenancy Act (1877), N. 50— Suit by 
^{spostesxed tenant for possession lies tn revenue 
Courts only though brought after one year. 

A suit for possession by a tenant who is dis- 
noUossed by landlord more than a year prior to 
suit lies only in revenue Court and nob in 

eivil Oonrt: I. JJ. 1924 iaft. 539 FoH 

iL*. Olo, O* IJ 

Sayad Mohsin Shah—tor Apnollants. 
j!!^uhciTtiTna,d fo** Respondents^ 

Judgment. —An occupancy tenant 
named Mamun died. The plaintiffs got 
into possession as his heirs and then 
instituted a suit against the landlords 
for a declaration that they were enti¬ 
tled to hold the land as occupancy 
tenants. Their claim was decreed in the 
Court of the District Judge on the 18th 
of December 1921 ; later the landlord 
dispossessed the plaintiffs who have 
brought the present suit in the civil 
Courts for possession of the occupancy 
land in question on fjhe allegation that 
the defendants, i. 0-. the landlords un¬ 
lawfully dispossessed them two years 
before the suit was instituted. The trial 
Court decreed the claim holding that 
the suit was cognizable by the civil 
Courts. On appeal the learned District 
Judge held that the suit was cognizable 
•by the revenue Courts and he accepted 
the appeal, and ordered the plaint to be 
returned for presentation to the proper 
Court. Against this decision this second 

«,npeai has been filed. 

It is clear that if the.case is cogniza¬ 
ble by the revenue Courts then the 
plaintiffs have no remedy left as the 
Period of limitation under S. oO of the 
Punjab Tenancy Act is one year from 
*ho date of dispossession. The one 
irv^infc arfiued before me was whether the 
.’^va or fevenue Courts had jurisdiction 
try this suit. There is a e^fl.ot of 
authority on this point The later 
ruling seems to be on the whol., in 
faimur of the view taken by the learned 


District Judge. Suits for recovery of 
possession by a tenant or for compensa¬ 
tion for dispossession, or for both, are 
provided for ^ by S. 50 of the Punjab 
Tenancy Act. Akbar Hussain v. liaram 
Dad (1) was a case where the tenant 
sued for compensation under tliab sec¬ 
tion more than a year after his dis¬ 
possession. The suit was brought in the 
civil Courts, but it was held that it was 
cognizable only by a revenue Court 
even though not brought within one 
year from the date of plaintiff’s ' dispos¬ 
session, This Full Bench decision ex¬ 
pressly overruled Imam Din v. Deroz 
Khan (2), where it was held that S. 50 
of the Punjab Tenancy Act did not res¬ 
trict the period of limitation allowed to 
a disiiossessed occupancy tenant when 
suing for possession in the civil Courts 
and that a plaintiff would have up to 
12 years to sue in the civil Courts. 

In Parman v. Lhassn (3), however, a 
Division Bench of this Court held that 
the civil Courts had jurisdiction to try 
a suit, brought by a person dispossessed 
from his tenancy in accordance with a 
notice issued under S. 43 of the Punjab 
Tenancy Act and who had been unsuc¬ 
cessful in a suit to contest his liability 
to ejectment, for possession of the land 
from which he had been ejected on the 
ground that he had a right of the occu¬ 
pancy therein. The Full Bench ruling 
of the previous year was distinguished 
on the ground that it did not deal with 
the case of a tenant who had been dis¬ 
possessed in due course of law. Pavmam 
V. Dhassu (3), therefore, does not hwp 
the appellants before me as they wg:e 
wrongfully dispossessed as was the tfgse 
in the Pull Bench ruling of 1918. 

The latest decision on the point seems 
to be that reported as Mahindar Singh v. 
Allah Ditta (4). That is a case on all 
fours with the present and it was held 
that a suit of this nature was cognizable 
only by a revenue Court even though 
not brought within one year of the 
plaintiff’s dispossession. 

I, therefore, hold that the decision of 
the learned District Judge is correct and 
I dismiss this appeal, but leave the 
parties to bear their own costs. 

Appeal dismissed, 

(1) ~ [T9I8] 90 P, R. 1918=18 I. C. 8 (F. B.). 

(2) [1898] 61 P, R. 1898. 

(3) [1919] 49 P. R. 1919=51 I. O. 143. 

(4) A. I, R. 1924 Lab. 539. 
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CAMriJELG. -T. 

Firm Janan Nath~Baij^ Nath —Plain- 
titl&—Appellants. 

V . 

Sccij. of State —Defendant —Respon¬ 
dent. 

Second Appeal No. *2‘)o7 of 1925. De¬ 
cided on 20ch February l!)26, from the 
decree of the Addl. Dist. J., Lahore. 
D'- 9th May 1925. 

(a) liailuays Act, S. 72—Bo/. Note H. — Con- 
tract under the Ilisl: Note covers the tvhoie i>eriod 
durirtij u Jilch goods remafn with railiian. 

Tho contract under Kisk Note H forms a coin- 
pleta sp -ciAl contract. baUveea thi cou.siguor and 
the Railway ceveriog the whole period during 
which ih^ goods remain with the railway. 

[P. tl4, C. 2 

(t) liailuays Act, S. 72 —Hisk Note—Loss oj 
complete consignment—Perishable goods—If 
goods become of no value there is loss of com¬ 
plete consignment. 

In the case of perishable goods if the contents 
of the whole consignment deteriorate to such an 
extent that they become of no value, the loss 
amounts to a loss of tho whole consigument. 

LP. 015. C. Ij 

(c) Hailnays Act, S. 72 —Risk Note—"Wilful 
neglect" Implies intentional and of set purpetse 
doing or omitting to do ' something — ts oh 
plaintiff to prove tcllful neglect. 

A person is said to be guilty of wilful ueglect 
wheu he iutentioually aud of Set purpose does 
something which ought either to be done iu a 
• ina mor or not at all, or omits to do 

somithiug which ought to bo done aud the 
onus of proving wilful neglect li^s upon a plain* 
tifl suing a railway for compensation for loss of 
goods coi.signed'under a Hisk Note. [P.G15, C. IJ 

J. G. Sethi —for Appellants. 

C. H. Carden Noad —for Respondent. 

Judgment. —In this case 66 baskets 
of bebal leaves were booked to the plain¬ 
tiff from Bassein Road to Lahore. They 
were placed at Bassein Road in a motor 
truck, and when the truck arrived at 
Lahore on the 4th of June the railway 
officials thought that it contained a 
motor car and placed it in the motor 
siding to await the owner of the Car. 
Meantime tho plaintiff presented his 
railway receipt two or three times at 
Lahore railway station and was told 
bliat his betel leaves had not arrived. 
'Die plaintiff’s consignment was des¬ 
patched under Risk Note H, according to 
which in consideration of a reduced rate 
of carriage the railway was absolved 
from responsibility for any lo^s, destruc¬ 
tion, deterioration or damage from any 
cause whateever, before, during and after 


transit over the railway except for the- 
loss of a complete consignment or of one 
.or more complete packages due to the 
wilful neglect of the Railway Adminis¬ 
tration or to theft by or due to the 
wilful neglect of the railway’s servants^ 
etc. 

There was no label attached to the 
truck wdien it arrived at Lahore and even¬ 
tually on the lObh of June it was opened 
and was found to contain the plaintiffs^ 
baskets of betel leaves. There were 
made over to the delivery clerk who 
noted that the contents of the packages- 
were in a rotten condition. The plaintiff 
refused to ■ take delivery and4 subse* 
quenbly brought the present suit against- 
the Secretary of State as representing 
the North-Western Railway for Rs. 792 
as damages. The triaK Court awarded 
Hs. 783-12, bub on appeal the suit was 
dismissed by the Additional Judge who 
held that no libiality attached to tho 
railway : firstly, because there was no 
loss of goods, and secondly because, if 
there had been, there was no wilful 
neglect on the part of the Railway 
Administration or its servants. 

The plaintiff has come to this Court 
on second appeal and it has been argued 
firstly, that the Risk Note covered only 
the time of actual transit between 
Delhi and Lahore and did nob cover the 
period from 4bh June to lObh June, 
during which the plaintiff’s goods were 
damaged or destroyed, as held by the 
lower appellate Court, in consequence- 
of remaining in a closed truck in the- 
open yard for those days. This conten" 
tion has no force. The contract under| 
Risk Note H formed a complete special 
contract between the consignor and tho 
railway covering the whole period dur¬ 
ing which the goods remained with the 
Railway. This is clear from the terms’ 
of S. 72 of the Indian Railways Act 
which permits responsibility of the- 
Railway under S. 161 of the Indian 
Contract Act, which is the section relied 
upon for the appellant to be limited by 
and agreement in writing in a form ap“ 
proved by the Governor*General in 
Council and the words used in the Risk. 
Note * before during and after transit 
over the said Railway ” are quite 
definite. 

The second point taken is that the 
lower appellate Court was wrong in 
holding the case nob to be one of loss cd 
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goods bufe merely to bo one of detriora* 
tion. Here 1 think the appellant is 
right, in my opinion the proper test is 
that applied by the learned judges of 
the Madras High Court in M. and S. 

Jit/. Co. Ltd. v.MuUti Subha Jiao (l), 
natnely* whether the appsllant's baskets 
of betel leaves were of no value when 
delivery was tendered. On the hading 
! jf jha learned Additional Judge thit the 
betel was in a rotten condition when 
taken out of the truck and that later on 
iit was destroyed under the orders of the 
;statioa master the decision must be in 
■the favour of the appellant that ho 
'suffered loss of his whole consignment. 

The third contention of the appellant 
is that the loss should be held to have 
been due to the wilful neglect of the 
servants of the railway administration. 
In regard to this, as already stated, 

the learned AddibioualJudge has found 

that the (acts do nob establish any wil¬ 
ful negleob and I agres with him. Wilful 
neglect was detined by the learned 
Judicial Commissioner’s Court in Sindh 
in Firm of Daulat Bam v. Secy, of State 
(2) in the following berms which are 

adequate for the present purpose 

\ pjrsoa is said t-> bj guilty of wilfal ueolei..b 
wbeii Ue iutentiooally and of sat purposa does 

v^mething which ought cither to be done ni a 

diffcrunt nauaer or nCt at all, or omits to do 
something which ought to be done. 

The same judgment points out that the 
onus of proving wilful neglect hos 
,upon a plaintiff suing a railway for 
compensation for loss of goods consigned 
under a Bisk Note and this, since the 
decision of the well-known o' Svuth 

V. Great Western Railway (3;, is the 
rule rigidly applied by the Courts both 
in England and in India. The matter 
has been discussed at some length in 
I P By V. Dattu Bam (4) and the 
position of a sufferer such as the present 
appellant has been explained. Had he 
not sought to-have his goods carried at a 
reduced rate under the •terms of 
note but had .paid a higher freight to 
have them carried under another form 
of contract, the railway would have had 
Z assume a much fuller responsibility. 

The plainti^ff has proved that th^ b^e. 

n%020 P..t. HS=5 Pat. lie. 


was put in u truck intended primarily 
for the carriage of a motor car that the 
truck arrived in Lahore without a label 
and that it was not opened by the 
railway servants to ascertain its contents- 
• hut was shunted away as it was into the 
yard and and kept there for several days. 
It is possible that he has shown bungling 
on the part of the railway but he has 
shown nothing more. He has failed to 
prove that the motor truck was used 
intentionally and of set purpose with- 
the knowledge that it should nob be 
used for freight of the description of the 
platnbilf’s goods, or that no label was- 
placed on the truck at the station of 
departure ; or that the absenoe of a label 
was duo bo some intentional act or 
omissioQ, or that the shunting of the 
truck at Lahore was done of set pur¬ 
poses by someone who knew that the 
truck ought nob to be put there- 
On the other hand the Court below has- 
found that the truck was shunted 
-bscause the railway oHicials at Lahore 
thought that it must contain a motor’car 
and did not want to open it until the 
owner appeared. 

Without proving wilful neglect the 
]jlaiutit}' could not succeed. His api>cali 
must fail and is dismissed with costs. 

Appeal dismissed- 
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Zafar Adi, T. 

I 

Balia and a'l-ythe* —Plainfciti’s—Ap¬ 
pellants. 


V. 

Nur Mitk'tinym L and anolho —Djfen*- 
dants—Respondents. 

Second Appeal No. 2229 of 1925, Deci¬ 
ded on I7ch Marcli 1926, from the 
decree of the Dist. J., Jullundur, D/- 
llfch May 1925. 

■ Adoerse poiseision—Uiiivg land for cattle ahed 
doc-i noi prove po^sc.<slon. 

Where the defendants used as a cattle shed 

a corner ol the %acaTit s-ite telccgirg to plaifitifis. 

• 

Held: th* user c.innot bo tantamount to 
possession and it is upon the dofondants to 
establish adverse possession for over twelve 
years : 10 Bom. 333. Poll. CP. GIG, C. 11 

Fakir Chand —for Appellants. 

R. O. Soni —for Respondents. 
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Judgment. —The subjecb-mafcter of 
•dispute in this case is a site situated at 
present in the aba'H of a village. It 
\vas originally a portion of agriculture 
land assessed to land revenue, and it fell 
CO the plaintiffs’ share on partition in 
1899 and they are the recorded owners 
thereof as would appear fronr the jama* 
?jandi prepared from 1899 down to 1913. 
‘Xheir case was the defendants had 
recently taken forcible possession of the 
site by constructing a cattle shed in a 
•corner of it. The defandants pleaded 
lidverso possession for over twelve years, 
but the trial Court overruled that plea 
and ciocreed the plaintiffs’ suit. On ap" 
peal tlie learned District Judge dismissed 
the suit on the ground that the plaintiffs 
had failed to prove possession and dis* 
■possession within twelve years before suit. 

Nosv it is clear that the whole of the 
^ite, with the exception of the corner 
where there is a dilapidated shed, is still 
lying vacant with heaps of i*ubbish or 

xnangers in it here and there. 

According to the principle that posses- 
'sion goes with title, the presumption is 
ifchat possession has been with the owners 
ifcbroughout. The defendants house ad“ 
joins the corner containing the shed and 
ibheyhave been using the site or a por- 
jbionofit, bub the user could not be 
jtantamounb to possession and it was 
jupon them to establish adverse possos" 
sion for over twelve years. This they 
have failed to do. The case is, there¬ 
fore, on all fours with that reported in 
Framji Cursetji v. Goculdas (l). 

I, therefore, accept the aijpeal, and, 
reversing the decree of the lower appel¬ 
late Court, restore that of the trial 
Oourt. The defendants shall pay plain" 
tiffs’ costs in this Court as well as in the 
lower appellate Court. 

Appeal accepted. 

’ (1» [1892] 16 BomrSSS. . 
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Zafar Ali and Addison. JJ. 

Oanda Appellant. 

v. 

BHaij Single."Bliagtcan Singh and an¬ 
other —Kespondents. 

Second Appeal No. 629 of 1922, Deci¬ 
ded on 27tli A’ vil 1926, from the decree 
os the Di't. A . r.a’.cre. D'- .'th ycvcmbcr 
1921. 


Li'.nltafton Act. S. 21 {2)—Acknowledgment by 
one of two Joint contractors after cessation of 
their OAstness docs not dlad the other. 

G and K were sub contractors under M. They 
failed to carry out their sub-contract and were 
sued by M who obtained a decree against them 
for the performance of which G and K gave sepa¬ 
rate sureties. No business was carried on b\ 
them after that. 

Held : in a suit against both G and K by one B 
for price of goods sold that an acknowledgment 
signed bv K after close of the business was not 
enough to extend limitation as against G ! 41 

Mad. 4-27 [F. B.J, Uef. [P. 617, C. 1] 

Aviar Nath Chopra —for Appellant. 
Manohar Lai —for Respondents. 

Addison, J. —The plaintiff firm sued 
Ganda Singh and Gopal Singh, son of 
Kala Singh, for recovery of Rs. 1,797-8-0 
on the basis of an acknowledgment made 
by Kala Singh, deceased, in plaintiff’.s 
bahi bo the effect that he and Ganda 
Singh owed Rs. 2,150 to the plaintiff-firm 
for bricks. This acknowledgment is 
dated the 23rd December 1913 and the 
suit was filed on the 23rd December 
1919. It was further alleged that on the 
.23rd December 1913 Kala Singh paid 
Rs. 75, and next day gave a bond to the 
plaintiff-firm for Rs. 1,000. After deduct¬ 
ing these sums it was claimed that 
Rs. 1.797-8-0 were due for principal and 
interest. Ganda Singh denied the claim 
and also pleaded that the suit was time 
barred. The first Court held that it waH 
within time and decreed the claim 
against Ganda Singh only. The plaintiff’ 
firm did nob appeal, but Ganda Singh 
did. The District Judge also held that 
the suit was within time and dismissed 
the appeal. Ganda Singh has instituted 
this second appeal. 

Tho sole question is whether the suit 
is within time. It is admitted that the 
dealings were long prior to the 23rd 
December 1913, and that the suit would 
have been time barred had there been no 
acknowledgment by the deceased Kala 
Singh. It was argued on behalf of the 
appellant that under the ijrovisions of 
S. 21 (2) of the Limitation Act time was 
nob necessarily extended as regards him 
by reason only of an acknowledgment by 
Kala Singh, It is a recognized principle 
of law that in a going mercantile concern 
the authority of one partner to sign ac- 
knbwledgments on the firm’s behalf is to 
be presumed as the ordinary rule. It is 
clear, ho'-ever, that in the present case 
Ganda ingh and Kala Singh were only 
sub-contractors under a Mr. Mackay who 
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had a coatraot in Lahore Canfeoameuts. 
Tuoy tailed to carry out: their sub'oon- 
traob and were sued by Mr. Mackay who 
obtained a dooree against them on the 
,2Sth May 19.3, for the performance of 
which Kala Singh and Ganda Singh gave 
separate sureties. No business was car¬ 
ried on by them after that and this must 
have be m within the knowledge 
of the plaintiff firm. It was held in 
PiUidiri Veeratma v. G. Veerabhadra- 
(1) that direct evidence that one 
of several partners had authority to 
acknowledge liability was nob necessary, 
bub such authority could be inferred from 
the surrouifding oiroumstanoes suoh as 
the position of the other partner. In 
the oircumsbanoe explained above it can¬ 
not be said that Kala Singh had any 
authority to acknowledge liability of 
4ebb on behalf of Ganda Singh. We. 
■therefore, hold that the suit as against 
'Ganda Singh was time-barred. 

The learned counsel for the plamtitt 
tirm did not press for a decree against 
the representatives of Kala Singh. His 
son Gopal Singh has died since this ap¬ 
peal' was instituted and his widow has 
bean brought upon the record as his 
representative. We. therefore, accept the 
appeal and dismiss the suit with costs. 

Appeal accepted, 

"ili Ti 918J 4r”Mad.”^27=34 U. L. J. 

(1918) M. W. N". 235 -!’> I- C. 18—7 E.W. 

552 (F. B.). 
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Fforde, j. 

Ish ar Sifigh —Accused—Appellant. 

V. 

Sttipera —Respondent. 

Criminal Appeal No. 389 of 1926, Deci- 
ded on 2l9fc May 1926\ from an order of 

the l3t 01- 

March 1926. , ^ t, 

la) Criminal trial—Escape from custody after 
^muolclton should not affect amount of puntsh- 

E'sMPe from custody after oonviotion is not a 
on^ter which could inflaenoe a Court in arriving 
Tt the amount of punishment to be^^ufiicted^. 

(6) Petal Code. S 15 -Convlctlon hef^e 12 

thi^h' wAd nelfl-y 12 ’ year^ 

„go, Bhould not be used for the purpose of apply- 

iac’the provisions of S. io. 

I. C. Chopra, for Goit. Advocate—lor 

Respondent. 


Judgment. —The api>ellaht Ishai* 
Singh has beeu convicted by a Magistrate 
of the First Glass, invested with S. 30 
powers of having on the L9th of June 
1925, stolen a mare, the property of one 
Arjan Singh. He has also been convicted 
of being a previous convict, having been 
sentenced to five yeais’ rigorous im¬ 
prisonment under S. 401, Indian Penal 
Code, on the 22nd of December 1914. 
After his conviction in the present case 
the appellant escaped from the custody 
of the police w'hile they were convoying 
him to the police station, and be was 
not arrested until the 1st of March of 
the present year. 

The guilt of the appellant has been 
established beyond any question. Not 
only was he seen galloping away with 
the mare, but* he admitted that he had 
stolen it, and he attempted to compound 
the matter by the payment of Rs. 50, 
The maximum imprisonment which can 
be imposed for the present offence is 
three years’ rigorous imprisonment, but 
the triaLMagistrate, in view of the ap¬ 
pellant’s previous conviction, and also, 
taking into consideration his escape from 
custody, has imposed an additional term 
of four years’ rigorous imprisonment. 
The escape from custody is obviously not 
a matter which should have influenced 
the learned Magistrate in arriving at bhej 
amount of punishment to be inflicted. 
As to the previous couviction, it appears 
that after serving six months of this term 
the appellant was released to enable 
him to join the army, and he served in 
the army in Mesopotamia for a period of 
three and a half years. Under these 
circumstances the conviction, which was 
had nearly 12 years ago should nob, in 
my opinion, be used for the purpose of 
applying the provisions of S. 75, Indian 
Penal Code. 

I would accordingly reduce the sen¬ 
tence to the maximum term of imprison¬ 
ment which may be imposed under 
S. 379, Indian Penal Code, namely, three 
years* rigorous imprisonment with three 
months' solitary confinement. To this 
extent only the appeal is accepted. 

Appeal accepted in part. 
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Biimadwav and Forde. T. 

.1 lit Hakim —Plaintiff Appellant. 

V. 

Sccretaru of State —Defendant—Ros- 
])ondent. 

E’irst Appeal Ko. 2901 of 1922, Deei" 
ded on 14th July 192G, from the deoree 
of the Disb. I., Lahore. D/- ILth August 
1922. 

Land .IcqiUiHioJi Act, S. *23 —Potential fiscs 
.should be considered—Advanlaciei to ototier and 
not ti> the promoters arc ma'erlal—Eoidence of 
offers is ndniisslble—PJxlstence of right of pre- 
fuiption affects the value. 

In !iss"s>ing the value of lands compulsorily 
acquired, consideration has to ^o paid to all the 
potential uses to which the said land c. 4Q be put. 
The basis ou which coiup.;nsation for lands taken 
i-; to bs assessed is the value of the lands to the 
owner as it existed at the date of the notice and 
not their value, when taken, to the promoters, 
but all advantages which the laud possesses, 
present or future, in the hands of the owners may 
bj taken into consideration, and the owner is 
entitled to have the price assessed in referenct? to 
those advantages which would give the land 
greater value. 

The owners are entitled to ask for compensa¬ 
tion by estimating the markot-value of the pro¬ 
perty not according to its present disposition but 
in the most lucrative and advantageous way iu 
which the owners could dispose of it. But in 
order to apply this principle the objector should 
have pub forward a scheme showing how the silo 
in question could have been develo^Jed. 

£vide)ice of offers is admissible, but as an 
offer amo\ints merely to au expression of opinion 
on the part of the person making it, oral offers 
unsupported by auy ddoumeiitary evidence do not 
carry any weight or afford any* assistance. 

Existence of right of pre-emption in a locality 
also has au important bearing on the price. 

CP 61y C 2 P 620 C 1 & 2] 

Teh Okand and Go pal Ckand —fer 
Appellant. 

Govt. Advocate and Mchr Ckand j\Iaha‘ 
jan— for Respondent. 

Broadway, J. —By Notification No. 
4:J3G. dated the 28th January 1920, the 
Local Government acquired certain land 
for the purpose ol erecting bungalows 
for. officers of the North-Western 
Railway. The land acquired was a strip 
lying between the Davis R.^ad and the 
Bari Doab Canal situate in three villages, 
namely. Mian Mir, Mozang and Killa 
Gujar Singh. The area in Killa Gujar 
Singh was 4’44 acres (42 kanals 18 mar- 
las). in Mozang O il acre (1 kanal 2 
luarlas) and in Mian Mir 99 30 acres 
(967 kanals lo marlas). The area in 


or State (Broadway, J.) 

Mian Mir on measurement was found to 
be 99 95 acres. The whole area acquired 
was 1011 kanals 15 marlas. There were 
certain wells, trees, gardens and small 
kothas or buildings on the land. The 
Land Acquisition Officer purported to 
treat the land as agricultural land and 
classified it as nehri Class A in which he 
allowed R?. 600 per kanal, nehri class B 
for which he allowed Bs. 250 a kanaL 
and barani banjar jadid, banjar kadim 
and ghair* mumkin for which he allowed 
Rs. 135 per kanal. In addition to this 
compensation was also allowed for wells,, 
gardens, etc. The owners had claimed 
before the Land Acquisition (Officer very 
much higher rates varying from Rs. 1,500* 
to Rs. 8,000 a kanal. Being dissatisfied witl> 
the award made by the Land Acquisition 
Officer the said owners, 23 in number,, 
received the money under protest and 
asked for a reference to the District 
Court, 23 separate references were 
accordingly made. By an agreement 
between the parties the evidence for 
both the objectors and the Government 
was recorded in one reference, namely^ 
No. 16 of 19^0, and the learned District 
Judge at the conclusion of the enquiry 
made one award dealing with all tlie 
references. This award maintained the 
award given by the Land Acquisition 
Officer in all the references with the 
exception of that made in the case of 
Ram Prashad in whose case the rate 
payable to him was increased to Rs, 750 
per kanal. Agiinst this award the re¬ 
maining 22 objectors preferred separate 
appeals. In 16 of these the learned 
Government Advocate raised a pi'elimi- 
nary objection which we were constrained 
to uphold and it resulted in these 16 
appeals being dismissed. Wo have now 
to consider the five remaining appeals, 
namely, Nos. 2891, 2892, 2895. 2901 and 
2936. The appellants have nob challen¬ 
ged the compensation paid for the trees- 
wells, etc., and have confined their attack 
to the rate at which the land is to be 
valued. In this appeal No. 2901 of 1922 
the appellant is one Abdul Rahim. The 
whole of his land is situate in Mian Mir 
and his interest extends to one-third of 
367 kanals 10 marlas. He has been 
allowed Rs. 39,208 the land being rated 
and classified as follows : 

6 kanals 13 marlas as nehri Glass A at 
Rs. 600 per kanal. 312 kanals S marlas 
as nehri Class B at the rate of Rs. 250 a 



1926 


Aruui. Haui.m V. Skcv. op Statk (Broadway, J.) Lahore 619 


kanal. and 17 kanals 19 niarlas as banjar 
at the rate of Hs. 136 per kanal. 

On his behalf Mr. Tek Chand has 
urged that he should be allowed an all 
round rate of R?. 760 per kanal. The 
award of the learned District .ludgo has 
been attacked on the ground that the 
learned District Judge had refused to 
consider the sales of lands etVecbed in 
the neighbourhood. Further it has been 
urged that this land should not hare 
been treated as agricultural land hub 
as land eminently suitable for building 
purposes. 

As lias beeu stated above the laud 
acquired consists of a fairly lengthy 
strip lying between the Davis Read to 
tlio west and* the Bari Doah Canal and 
the Mayo Road to the east. It is boun¬ 
ded on the north by private land and 
on the south by a cvnal distributory. 
This disbributory is a private one for the 
purpose of taking water fretn the canal 
bo Government House and the Canal 
*\,uthorities have always jealously guai- 
ded their rights along this area and have 
consistently refused to allow anyone bo 
use the uumeballed road running along 
the said distributory. A) a result there 
was no access bo this land from the south. 
The nearest road the west is the 
Davis Road and it is the western portion 
of the land which has been regarded by 
the -Land Acquisition Officer, as well as 
by the learned District JuJge, as more 
valuable. Access bo this plot from the 
Davis Road was possible by arrangement 
with the owners of the huids and houses 
abutting on the said Davis Road. It has 
been said that access was also possible 
from the Durand and Mayo Roads. They 
are however at a certain distance from 
the land acquired and although it niust 
he admitted that access would be possible 
by arrangements with the owners of the 
lands intervening, nevertheless it must 
he held that the land acquired is too 
remote from the Durand Boad to be 
regarded as land to which access can be 
had from that road. The Mayo Koad is 
at one point much nearer to the land 
acquired but it is a road on which practi¬ 
cally no residential quarters of any value 
e'xist and access to this land from that 
side may also be he disregarded as having 

““L'^w B has repeatedly been held that 
ill asressing the value of lands compul¬ 


sorily acquired consideration has to be 
paid to all tiie potential uses to which 
the said land can be put and there can bo 
no doubt that this particular land was* 
situate in an area in which residon^ial 
buildings might well have been erected, 
in Gripps on Compensation at page 108 
it is pointed out that the basis on whichi 
compensation for lands taken is to be 
assessed is the value of the lands to the 
osvnor as it existed at the date of the 
notice and not their value, when taken, 
to the promoters, but that all advantages 
which the land possesses, present or! 
future, in the hands of the owner may be^ 
taken into consideration, and the owneri 
is entitled to have the price assessed in> 
reference bo those advantages which 
would give the land greater value. 

It has to he seen, therefore, what tlie 
value of these lands to the owner.s was 
at the date of the notiGcation. i. e.. on 
the 2rtfch -lanuary 1920. On behalf cf 
the appellant it has been ur^ed that a 
layout plan prepared by the Municipal 
Committee in 1917 establishes the fact 
that this area was considered by the 
Municipal Committee as suitable for 
l)uilding purposes. This lay-out plan 
was produced by P. W. 1. Lala Hukam. 
Chand, Municipal Engineer, who stated 
that since 19i7 no plan has been sub¬ 
mitted to the Municipal Committee for 
erecting a bungalow on this site. Further 
it appears that this layout plan was nob 
intended to be a project for the building 
of houses but the object of its prepara¬ 
tion was to provide proper roads in the 
locality if buildings should be erected. 
The land did not belong bo the Municipal 
Committee bub that Committee, recogni¬ 
zing that the city of Lihore was exten¬ 
ding, worked out a scheme according to 
which it would be prepared bo sanction 
the erection of bungalows in this parti¬ 
cular area. Bala Hukam Oliand goes on 
to say that 

no building has yofc bJ 2 n sbartsd i i aocor- 
d ince with tha sanebioued plan. Jt was only 
sauctioQod about 20 days ago. 

His evidence was recorded on the 24ch 
January 1921. 

In these circumstances no great value 
can be placed on this lay-out plan; for 
although it was prepared in June 1917 it 
does not appear do have boon sanctioned 
bill nearly a year after this land had 
been acquire!, and. as pointed out by the 
learned Governmenc Advocate, since 1917 
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no houses had been builb in the vicinity 
of fche site acquired. 

No doubt the owners are entitled to 
ask for compensation by estimating the 
market-value of the property not accor¬ 
ding to its present disposition but in the 
most lucrative and advantageous way in 
which the owners could dispose of it. 
IBut it seems to me that in order to apply 
this principle the objector should have 
put forward a scheme showing how the 
‘site in question could have been deve¬ 
loped. It has been admitted that no 
such scVieme has ever been prepared by 
the objectors and further that it was im¬ 
possible to prepare any such scheme 
owing to the fact that there were so 
many separate persons concerned who 
could not be brought to agree to the 
drawing up of any scheme which would 
entail the pooling of their respective 
interests. There, therefore, appears to 
be considerable force in the learned 
Government Advocate’s contention that 
the immedfate use of this particular land 
for building purposes was impracticable 
unless and until a body such as a syndi¬ 
cate or the Government could acquire all 
the interests of the various owners and 
then prepare a scheme for the develop¬ 
ment of the site as a whole. I think, 
therefore, that for the purposes of asses¬ 
sing the value of this land its potentiali¬ 
ties as a building site or as site for the 
erection of bungalows cannot be consi¬ 
dered as being very great. 

The next point urged by the learned 
counsel for the appellant was that evi¬ 
dence of offers for portions of this land 
should have been taken into considera¬ 
tion. Attention was drawn to the evi- 
jdence on this point. Now no doubt it 
jbas been held that evidence of offers is 
admissible, bub an offer amounts merely 
to an expression of opinion on the pai*t 
of the person making it and, having 
regard to the fact that in the present 
case all the offers deposed to by the 
various witnesses were oral ones un¬ 
supported by any documentary evidence 
whatever, I do nob think that they 
;cxrry any weight or afford any assistance 
in the present case. Dr. Allah Jawaya 
<P. W. a) says that about two years ago 
he offered to buy the whole of Khan 
Sahib Sardar Shah’s share in the land 
at Ks. 2,000 a kanal, and tb.at the offer 
was refused. As against this there is 
the undoubted evidence of Mr. Kaq 


Broadway, J.) 

Nawaz that lands adjacent to the present 
site were sold at Rs. 637 and 660 a 
kanal. After considering all the evidence 
relating to offers I am of opinion that 
the learned District Judge 'was right in 
not taking these into consideration. 
(The judgment here described the several 
sale^ and remarked as follows.) The 
evidence of this witness (i. e , Mr. Haq 
Nawaz) is important as showing 
that the right of pre-emption exis¬ 
ted in this locality and that aliena¬ 
tion by various owners were, therefore 
subject to the restrictions that this 
right of pre-emption always affords. The; 
existence of this right also has an im-_ 
portant bearing on the price paid byi 
Ram Prasad for his portion of the land-' 
This land bought by Ram Prasad and 
subsequently acquired under this notifi¬ 
cation is situate in Mian Mir. Admit¬ 
tedly Ram Prasad was nob a proprietor 
in Mian Mir itself. The purchase of a 
small strip of land, which at the time 
owing to its situation was of not much 
value, gave Ram Prasad a footing in 
Mian Mir and would entitle him to 
acquire other lands in that village without 
the fear of being pre-empted. The same 
may be said in relation to the other pur¬ 
chases referred bo above, and in these 
circumstances I am forced to the con¬ 
clusion that these sales do not represent 
the actual value of the lands sold, more 
especially when the vendees were persons 
who would have to consider this ques¬ 
tion of pre-emption. It will be noted 
that when Bashir Ahmad sold the land 
to persons who could disregard any 
threat of pre-emption the prices realised 
were Rs. 637 and 660 per kanal. I think 
therefore, that these two sales may be 
regarded as giving a fair guide as to the 
value of land in that neighbourhood. 
The Collector has accepted this to some 
extent and has allowed compensation at 
the rate of Rs. 600 per kanal for a plot 
measuring 6 kanals 13 marlas which 
adjoins the lands to which these two 
sales relate. It has been urged that the 
Collector has arrived at this area by ar¬ 
bitrarily drawing a line across the plan 
and that the entire land is of the same 
value. It seems to me that the Col¬ 
lector was right in thinking that the 
whole area had not the same value. The 
question of access cannot be disregarded 
and it cannot be disputed that the farther 
the land is from Davis Road the more 
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difiiouH it is to obtain access to it. I 
think also that the rate fixed is reason* 
ablo, though it is less than the rate at 
which Bashir Ahmad sold the plot of 
land» for Bashir Ahmad's land was 
nearer to Davis Road and more easy of 
access. At the same time it seems to 
me that the fact that the other land was 
potentially building land ' cannot be 
wholly ignored and I think it inequit¬ 
able to treat it as purely agricultural 
land. It is difficult to assess the exact 
value of this other land on the 
material on the record but after taking 
all the fetotors into consideration I would 
regard the rest as being of the same class 
and fix an all round rate of Rs 300 per 
kanal, i. e., hiU the amount allowed for 
the plots adjiicent to Bashir Ahmad’s 
land. I would, therefore, accept this 
appeal to the extent indicated and en¬ 
hance the amount payable accordingly. 
I would allow costs to both parties ao- 
oording to their measure of success. 
(The judgment then briefly dealt with 

the remaining four appeals and allowed 

a similar rate of compensation.) 

Fforde, J. —I agree. 

Appeal partly accepted. 
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Jai Lai^» j* 

Bhiiijan and another—Appel- 

lants. 

V. 

Official Receiver, Mazaffarejarh and 
<z»o^Aer—Respondents. 

Misc. First Appeal No. 1003 of 1926, 
Decided on 25th June 1926 the 

order of the Disfc.-J. Multan, D/- 6th 

January 1926. , , *,/ c g<> 

Provincial Insolvency Act {o of 1020), 
\Tnrtn!utc execuiod in favour of relations shortly 

fir adjndicallon-Morlgage 

ora^unied to be fictitious. t ^ 

^ Thoinaalveat exaoutod a mortgage "i 

re=i03Ct of his proparly in fifcvour of his father- 
jr-Lw and his 300 . shortly b fore au applica- 
tVnZU •n.de by his croditars to adjudicate 
bim insolvent. The mortgagees were not in a 
‘^1 T\i*ifcion to invest amount in a niort- 
Th; a°"l vei? was aot able to account 
f^the amount dlogcd to have been received 

Xt‘Ue“mXrgc was fie^tUlou, ^.nd 

Nand—tor Appellants. 

Mool Ohand—toT Respondents. 


Judgment. —On the 13th March 1924 
an application was presented by the 
creditors praying that one Mewa Ram 
ho adjudicated an insolvent. This 
was granted on the 2nd February 1920.t 
On the 3rd January 1924 Mewa Ran? 
executed a mortgage-deed in respect of 
his property in favour of his father-in- 
law, Bhanju Ram, and his son, Nebh 
Raj. The consideration was Rs. 1,000 
and Rs. 980 were paid before the Sub- 
Registrar. On the application of the 
Odicial Receiver this mortgage-deed has: 
been set aside by the District Judge 
under S. 53 of the Provincial Insol¬ 
vency Act. The District Judge has 
hold that Bhanju Ram and Nebh Raj 
were not in a financial position to invest 
Rs. 1,000 in ‘a mortgage and that the 
insolvent has not been able to account 
for R?. 1,000 alleged to have been receivj 
ed by him from the mortgagees. Having' 
regard to the relationship between the* 
parties and the financial circumstances 
of the mortgagor and the mortgagee, the 
learned District Judge has held that the 
mortgage was fictitious and fraudulent. 

This order of the District Judge is 
sought to be attacked in thi 3 appeal. 
I have heard the learned counsel on both 
siiles, and am of opinion that no good 
ground has been shown why I should 
differ from the conclusion of the District 
Judge. Considerable stress wrts laid by 
the learned counsel for the appellant on 
the fact that there was no clear allegation 
on any evidence that Rs. 980 paid to 
the mortgagor before the Sub-Regisfrai- 
were returned to the mortgagees. There is 
no force in this contention because from 
the very beginning the Official Receiver 
alleged that the mortgage was a fictitious 
one. That being so there was a clear 
allegation, that as a matter of fact no 
consideration was really paid. It is not 
ordinarily possible to prove the return 
of the money paid before the Sub- 
Registrar. This can only be inferred 
from the circumstances established in the 
case. In my opinion the ot roumstances 
established here clearly lead to the 
conclusion that the mortgage-deed was 
fictitious and fraudulent as held by the 
learned District Judge. I dismiss this 
appeal with costs. 

Appeal dismissed. 
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CaMPIU- LL A^M) Da LIP StNGH, JJ. 

Jasn'ant Sififfh and another —Plain- 
titVs—Appellants. 

V. 

Rain and others —Defendants— 
Respondents. 

Second Appeal No. 1120 of 1922* 
Decided on 7fch July 1926, from the 
decree of the Addl. Dist, J„ Perozepore, 
D/- 24th January 1922. 

Cu-itom {Punjabi—No riyht to morhjage 
site exists In a non-proprietor. 

A non-proprietor iu the village of Gur Haesahai 
in the Feroz^pore district cannot mortgage Ins 
residential house and site with or without 
possession without the consent of the pro¬ 
prietors [I*. (522, C. 1] 

(6) Custom {Punjah) — ALienation—Acqniescence 
does not amount to a proof of contrary custom. 

T!»o fact that proprietors have acquiesced in 
previous alienations does not necessarily imply a 
renunciation of their discretionary right to 
object to a subsequent alienation, and that mere 
evidence of a nu.nbec of previous alienations 
without objection does not prove a custom of 
unrestricted power cf alienation. [P. 023, C. 1] 

(c) Custom tPunjah) — Moitgnf)i- and sate of 
site by uon-propriefor. 

Where proprietors succeed in showing that 
alienation by sale of house-site by a non-pro¬ 
prietor is forbidden by custom very much strong 
proof is required to establish that in spite of the 
prohibition against sale there is a custom per¬ 
mitting mortgage. [P. 623, C. 1] 

Fa<iir Chand —fci* Appellants. 

Campbell, J- —The question for deci¬ 
sion in this second appeal is, as stated in 
the certificate gi'anted by the learned 
District Judge, whether a non-proprietor 
in the village of Gur Harsahai in the 
Ferozepore district can mortgage his 
residential house, and with cr without 
possession without the consent of the 
jpropvietors. 

The mortgage with which the suit 
doals was by one non-proprietor in favour 
of another for Rs. 400 by a registered 
deed dated the 20th February 1918. In 
the deed the mortgagor claimed to be 
full proprietor of the premises, and the 
courtyard of the iiouse was distinctly 
included in the subjects mortgaged. 
There can be no doubt that the mort¬ 
gage purported to be not only of the 
materials of the house but also of the 
si fee. 

T)ie plainfcifl’s are two out of the four 
proprietors of the village, and they al¬ 
leged that the mortgagor had no right to 


alienate the site of the building which 
belonged to the village proprietors. The 
prayer was that a decree for possession 
by cancellation of the mortgage should 
be granted in respect of the site. 

The Courts below have considered that 
there is a distinction between alienation 
by sale and alienation by mortgage of 
village sites by non-proprietors. The 
plaintitt’s have been held to have estab¬ 
lished that by custom a non-proijrietor 
in this village cannot sell the site of his 
house, but the Courts have concurred in 
holding that he can mortgage it. The 
grounds for this decision are. firstly, 
certain obssrvations made by a Judge of 
the Chief Court in Bagqa Singh v. 
Harnam Singh (l). and secondly, evi¬ 
dence produced by the defendants of 
previous instances of mortgages. 

The case reported as Bagga Singh v. 
Karnam Singh (l), bore no similarity 
with the present case and the remarks 
referred to by the learned District Judge 
were obiter. In the present transaction 
there was a plain denial, by the occupier 
transferor of the plaintiffs’ ownership 
rights, and abstention by the latter from 
asserting those rights might quite possibly 
result in their losing them by mortgagee 
bringing the mortgaged subjects to sale. 
The general rule of custom is clear and 
has been laid down in many cases that 
non-proprietors have no right of unres¬ 
tricted alienitioD of the sites occupied 
by them, and that in a case like the pre¬ 
sent it lies upon the defendants to prove 
with certainty that a contrary custom is 
observed in their village. 

The defendants have been able to 
prove at the most eleven instances of 
uncontested alienations by mortgage of 
houses of non-proprietors dating from 
1888 onwards. Assuming these mort¬ 
gages in each instance to have included 
the site of the house the number of 
instances is wholly insufficient in my 
opinion to establish a custom of un¬ 
restricted alienation by mortgage when 
the plaintiffs have produced a number 
of instances of successfully contested 
alienations by sale and have proved 
that non-proprietors have no right of 
sale. It appears from the first judg¬ 
ment of the trial Court that the 
old part of Guru Harsahai has a popu¬ 
lation of over d.OOO and that there is a 

(1) [1911] 95 P. li. R. 1011=11 I. C. 377=213 
P. W. R. 1911. 
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^vowing addition oalled the Mandi. This 
Court and the Ol\ief Court have laid down 
^in several cisos that tlie faot that pro¬ 
prietors: have acquiesced in previous 
alienations does not necessarily imply a 
renunaiation of their discretion iry right 
to object to a subsequent alienation, and 
that mare evidence of a number of previ- 
ious alienations without objection does 
not prove a custom of unrestricted power 
lof alienation, e. g.. Kharak Sinah v. Allah 
DUta (2), liar Sakai v. Gamja Bain (B). 
Maua Oas v. San Mnhammad (4), Bnta 
Mol V. Riildu ( 6 ) and Bam Gok v. 
Bhagwan Singh ( 6 ). As in the last men¬ 
tioned case, so hero the total number of 
alienations is not large according to the 
standards adopted in the previous deci- 
jsions, and where the plaintifl's succeed, 
jas they have succeeded in this case, in 
proving that alienation by sale is for¬ 
bidden by custom very much stronger 
proof thill has bean given by the defen¬ 
dants is required to esbiiblish that in 
3 pib 0 of tha prohibition against sale there 

is a custom i) 0 rniitting mortgage. 

The question propounded in theoerbiti- 
<5ibe must ha answered in the nega^ve 
and the plaintiffs' suit musbsucoe^l. The 
remand jndgmenb of Mr. Bhide, 

J^e. atfcea the 19th March 1920 held 
a'^ainst the pleadings of the defendants 
that the suit could lie in the form in 
which it was presented. There was no 
appeal against that judgmonb and in viow 
of it I consider that tha plainbitfs must 
have the decree for which they have 

The appeal is accepted and 
tiffs are granted a decree for 
of the site by cancellation of 
gage together with costs throughout. 

Dalip Singh, J.— I agree. 

Appeal accR^ed._ 
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Jai Lad, J. 

Sazawar Khan and another — Defen- 

mbs—Appellants. 

• 

^ ; <; PlainbitT—Hespondenb. 

f^oor^d Atpaal No. 28 of 1926. Decided 
V7fh MiV 1926. from a decree of the 
Ut J .Ambala. D/- 28th October 1926. 


9 

Custom {Vunjab)—Alleuallon hu father — I£alf 
con-iideration found to be for ttecessili/—Debt not 
found to he immoral — Transaction challenged 
after mnnij t/ears^Sfrict proof oi neaessitjf is not 
neces^ari/. 

Whoro i 11 a suit by sontj set asiil^ sale 
father o:i the gcoiiod of necessity, it is fou“‘l 
that about h.ilf the a iDU.it *i.s for necessity 
the alionatioa is challenged after a natnber of 
years, very strict proof of the manner in which 
the money w.is actually spent by the father is 
not ueoessivry when it has becc found that there 
WAS no reason to hold th it the money was spent 
on immoral purposes. [P. G23, C. 2, P. 624, C. 1) 

PraJeash Chandra for Shamair Cliand — 
for Appellants. 

Har Parskad —for Respondent. 

Judgment. —One Sital Parshad sold 
the land in dispute to tho appellants for 
Rs. 405. Tho plaintifi’, Qabul Ohand, his 
son, instituted a suit for possession of the 
land sold on the ground that the sale was 
without consideration and necessity, that 
the land was ancestral and his father 
was of bad character, and tliat, therefore, 
he was entitled to recover the possession 
of the land after the death of the latter. 
The District Judge has found that blie 
allegations as bo the bad character of 
Sital Parshad had not been proved and, 
secondly, that the sale was not efl'ecbed 
to raise money for immoral purposes. He 
held that the land was ancestral and 
that though Rs. 450 were paid by the 
appellants only Rs. 205 were for neces¬ 
sity. The property was sold in 1915 and 
the present suit was instituted in 1924, 
It has been found that at tho time of the 
sale Sital Parshad was carrying out 
litigation for the benefit of the family. 
In this litigation he finally succeeded. 
The mutation entry shows that the 
money was borrowed for payment of 
‘ Court-fees’. It has boon found that 
Rs. 185 were«actually paid by him imme¬ 
diately after the sale as Court-fees stamp 
on his plaint. The view of the District 
Judge is that as in the mutation papers 
the money was stated to be required for 
the purposes of Court-fees and as only 
Rs. 185 were paid on account of Court- 
fees stamp, it is immaterial, whether or 
not Sital Parshad required money for 
other expenses connected with Jthe litiga¬ 
tion. 

Having regard to the time that has 
passed between the date of the sale and 
the institution of the suit and the fact 
that Sital Parshad is now dead, I think 
that very strict proof of the manner in 
which the money was actually spent by 
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SUal Parshad was nofc necessary especially 
when the suifc is by his son and ifc has 
been found that there was no reason to 
hold that the money was spent on immo* 
ral purposes. 

The expression Court'fees in the muta" 
tion proceedings should not have been 
interpreted very strictly. It is beyond 
doubt that Sital Parshad wanted money 
for litigation and 'the vendees were not 
prepared to see to its application. I ac¬ 
cept this appeal, and dismiss the plaintiff’s 
suit with costs throughout. 

Appeal accepted. 

A. 1. R. 1926 Lahore 624 (1) 

Shadi Lal, C. J. and Coldstream. J. 

Manghi and others —Plaintiffs—Ap¬ 
pellants. 

v. 

Dial Chand and another —Defendants- 
Respondents. 

Second Appeal No. 2356 of 1922 Deci¬ 
ded on 28th May 1926, from a decree of 
the Dist. J., Dera Ghazi Khan, D/- 13th 
June 1922. 

(a) Tran-sfer of Property Act^ S. 100~P«rsona? 
to pay interest does not lessen charge on 
property. 

The mortgages, in the absonce of any contract 
to the contrary, is entitled to treat interest due 
under a mortgage as a charge on the property : 
A. I. R. 1024 P. C, 183, Foil. 

The fact that the mortgagors made themselves 
parsooallv liable for the payment of the interest 
is in no w«ay incompatible with the fact that the 

interest formed also a charge on the property. 

[P 624, C 2] 

(6) Words—'Zar Mtifallba.** 

The expression “zar mutaliba” means money 

^■ 3 ia»tidablo’* or '*cl3riijiablo*\ CP 624, C 2J 

Ghulam Mohyud’din —for Appellants. 

Devi Dayal —for Respondents. 

Judgment. —This appeal arises out 

of a suit for redemption of a mortgage, 

and the only question which requires 


C. M. DeSouza 

on the property Ganga v. N^atha, 

Singh (l). The Jearned counsel for thp( 
mortgagors, however, contends that this 
genei*al rule has been displaced by the 
covenants in the deed. Now it is true 
that the mortgagors made themselves 
personally liable for the payment of the 
interest, but personal liability is in «oj 
way incompatible with the fact that thej 
interest formed also a charge on thej 
property. 

Indeed, the covenant as to redemption 
distinctly provides that the property 
shall bo redeemable on payment of zar 
mutaliba and the learned counsel for the 
appellants admits that the expression 
zar mutaliba means money ‘demandable ^ 
or 'claimable’ and that ordinarily a- 
mortgagee would be entitled to claim 
not only the principal mortgage-money 
but also interest thereon. It is, however,.. 
urged that the context indicates that zar 
mutaliba was intended to include only 
the principal mortgage-money and such- 
agricultural expenses as may have been 
incurred by the mortgagee. This con¬ 
struction has not been accepted by the 
learned District Judge, and after perusing, 
the terms of the deed, we are of opinion 
that the parties used the expression in 
its ordinary meaning, and that there is- 
no ground for putting a forced construc- 
ticn upon it. 

We concur, accordingly, in the conclu¬ 
sion of the learned District Judge, and 
dismiss the appeal with costs. 

.Appeal dismissed. 

( 1 ) A. I. R. 1924 r. C. 183=5 Lab. 525. 
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Harrison, J. 

S. B. Billimoria^ Official Jjiquidatoi - 

Applicant—Appellant. 

V. • 


determination is whether the mortgagors 


are entitled to redeem the property on 
payment of only the principal mortgage 
money and are not liable to pay at the 
same time the interest due thereon. 

Now the mortgage-deed contains a 
stipulation for the payment of interest 
and their Lordship? of the Privy Council 
have laid down the principle that the 


mortgagee, in the absence of any contract 
'to the contrary, is entitled to treat 
'interest due under a mortgage as a charge 


Cecilia Mary DeSouza and others — 
Respondents. 

Misc. First Appeal No. 2526 of 1925. 
Decided on j5th July 1926, against the- 
order of the Dist. J., Delhi, D/- 18th 
August 1925. 

(a) Compa7i}es Act (1913), S. 235 —Action can 
be taken against representatii'e o f a promoter or 
director only If he comes icithin the defintllon oj 
promoter or director. 

A representative or an executor can only 
brought within purview of this^ section wbicn 


f 
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deaU wUU tho promotor, direotor oto., if ho were 
himself o ipablo of baing doftuod or described by 
fttiy of tho words used therein. Tho barring of 
an appIiontioQ under this sootiou does not 
dul>ar the liquidator from seeking his remedy by 
a regular suit ond it is contemplated that this 
executive action will only b' taken against 
the partioular individuals describf»d in this sec¬ 
tion : 1 Eq. 219 ; 14 Ch. D. 835, EoU, CP C 1] 
(6) Corwpanfes .4c/(1913), 5. 235—Scc/ion 7ia< " 
lltc same fnsantftg as that of the Efiqlish Statute. 

Sectiou 235, Indian Coinpauios Act, which -is 
oopied into an Indian Statute from au English 
Statute oannot be meant by the Lisgislaturo to 
have aav difTereat moaning frotn that of tho 
parent Act more especially when it is to found 
in a highlv teohnioal Statute governing proceed¬ 
ings ill one of tho most technical branches of law 
whioh has been b>rrowed wholesale from 
England. [P G2G C 1] 

r Chail Mihajan- and D. C. 

Balli —for Appellant. 

Tek Chand —for Raspondeubs. 

Judgment.—An application was pre* 
aentod under sections 185 and 235 of the 
Indian Companies Act against Mr. De- 
Souza direotor of the Development C:oi- 
porabion of India Limited in liquida¬ 
tion Mr. Billimoria, the liquidator, being 
the applicant. Two preliminary objec¬ 
tions were taken as to the Court s juris 
diction and as to the petition being bar¬ 
red by limitation under Art. 36. -Ihc 
first was decide^ against the respondent, 
the second in his favour and the appli- 
cation was dismissed on 

1925. On the 8th October l92o Mr. 

DoSouza died and on the I2fch October 
1925 an appeal was lodged by the liqui 
dator agamsb the order of dismissal. 

At the hearing two Preliminary objec¬ 
tions wore taken by Mr. Tek Chand who 
appeared for the respondent, the fust 
being that S. 185 is wholly inapplicable 
inasmuch as it only deals with action 
taken where there is no emtest and lu his 

roplv Mr. Mehr Chand admitted ^2 

bo so. He further contended that S. 2Jo 
did nob apply as Mr. DsSouza s death 
put an end to the proceedings and that 
this is shown both by the wording of the 
qUtion itself and the English authorities 
which deal with S. 215 of the English 
lot. which is praobicUly word for word 
the same as the section in our present 

against these contentions it has 
bean urfed that the liabilities of repre¬ 
sentatives in this country are wider than 
ir Bngland. that the r.»gmlature has 

made them so because of the peculiar 
“roumstances of this country, that both 

1926 L/79 * 80 


S. 306 of tho Succession Act and Act 12 
of 1855 make it clear what these liabili¬ 
ties are and that although the latter Act 
deals only with actions it should be held 
by analogy that the liabilities are equally 
wide when an application of this sort 
is involved. In the second place Mr. 
Mehr Chand has pointed out that S. 214 
of the old Act of 1882 did not reproduce 
word by word S. 165 of tho English Act 
of 1862 inasmuch as while it provided 
for repayment of moneys and the pay¬ 
ment of compensation, it did not provide 
for tho return of property or securities. 
To this section of the Act of 1882 there 
was an OKplanation making it quite clear 
that prooeedings'could nob be taken against 
representatives. The section of the pre¬ 
sent Act is not followed by any explana¬ 
tion and this Mr. Mehr Cliand contends 
is due to tho fact that the pre-enb section 
is precisely the same as the correspon¬ 
ding section of the Finglish Act and in¬ 
cludes the return of property and there¬ 
fore he says tho necessity of safe-guard¬ 
ing and iirobceting of the representatives 
disappeared and the omission of the ex¬ 
planation can only bo read as meaning 
that the Legislature deliberately altered 
the law on the subject and made it dif¬ 
ferent from the law of England. He 
further contends that of the two leading 
English cases which have made the law 
on the subject Law Rf^pDrbs 1 Equity 
cases page 219 and 14 Chancery Division 
335 the latter contemplates the possibi¬ 
lity of a broader view being taken of the 
wording of the English Act and thus 
makes it possible and indeed desirable 
when read with the omission of the 
explanation bo interpret this particular 
section of tho Indivn Act in a different 
way to what has been done in England. 

Tliose arguments ar^ ii genious and 
have been carefully worked out more 
especially that dealing with S. 306 of 
the Succession Act. The relief sought is 
the return of the property and tho 
granting of it would nob he nugatory bufc 
in spite of this the section does nob apply 
in my opinion for the good reason that 
S. 235 does nob' permit tho proceedings 
legally instituted to continue. It is un- • 
doubtediy true that the, omission of tho 
explanation in tho present Act is a fact 
to which duo weight must be given. Mr. 
Tek Chand’a explanation of the (/mission is 
that the English Law was so clear on tho 
subject that it was considered unnecessary 
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having to retain the explanation. The 
law wa=i just as clear in 1882 when 
the explanation was introduced for both 
the rulings bear an earlier date- What¬ 
ever bhe reason may have been for the 
omission I cannot believe that the drafts 
m in or the Legislature were in any way 
influenced by this consideration for the 
trial Courts in this country who have to 
interpret the Succession Act are not 
supposed to be well versed in English 
authorities or English statutes. 

I can only suppose that it was thought 
that the actual wording of the section 
I'equirel no explanation at all. This 
speaks of the Court examining the con¬ 
duct of che promoter, director etc,, and 
compelling him to repay or restore 
money or property etc., or to con¬ 
tribute such sum' etc. It has been 
(pointed out in many text books that a 
representative or an executor could only 
be brought within purview of this sec- 
ition which deals with the promoter, 
director etc., if he were himself capable 
of being defined or described by any of 

the words used therein. The barring of 

an application under this section does 
Inot debar the liquidator from seeking 
Ibis remedy by a regular suit and it is 
'^contemplated that this executive action 
will only be taken against the particu¬ 
lar individuals described in this section. 
The two ruling cases on the subject 
which have been mentioned already are 
Law Reports 1 Equity Cases 219 and 14 
Chancery Division 335. The standard 
text-books on the subject which are all 
unanimous in accepting these two rulings 
as sound law are Sciebel Vol. 2 Company 
Law, page 1195, Buckley on the Compa¬ 
nies Act 509, Lindelyon Companies Vol. 2, 
page 014 and Halsbury’s Laws of England 
Vol. 5, pages 479 and 818. I think it 
impossible to hold that the section co- 
Ipied into an Indian Statute from an 
English Statute can be meant by the 
Legislature to have any different mean- 
■ing from cliat of the parent Act more 
especially when it is to be found in a 
'highly technical statute governing pro¬ 
ceedings in one of the most technical 
branches of law which has been borrow¬ 
ed wholesale from England. I dismiss 
the appeal with costs. 

Counsel^ for the respondent asks for 
costs to he awarded against the liquida¬ 
tor personally and relies on Buckley on 
Companies Act page 377. Following the 


Ijrooedute adopted in HaycLstha Trudiuo 
*4: Baihking Corporation v. Sant Narain 
Singh (l) I allow costs in the first place 
against the assets of the Company in the 
event of their being insufficient against 
the liquidator personally. It is true that 
he did not obtain permission of the Court 
before the institution of the appeal but 
the Court appears to have been aware 
that the appeal was being instituted 
and I think the point was worth raising 
on appeal. 

Appeal dismissed. 

(1) 43 All. 433 = 30 1. G. 763=19 A.UJ. 

2G2. 
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Shadi Lal, C. J.. and Ooddstream, J- 

Naid and others — Plaintiffs— Appel¬ 
lants. 

V. 

Mala and others — Defendants— Res¬ 
pondents. 

Second Appeal No. 407G of 1922, Deci¬ 
ded on 20th May 1926, from the decree 
of the Dist. J., Hoshiarpur, D/- 9th Feb¬ 
ruary 1922. 

(a) doll P. C., O. 42, n. 2 (Punjab) — Copy of 
judgment filed by respondent—Appellant catinot 
avail htiWielf of it. 

Wlisa a copy of the julgoieot of the Oouct of 
first iast.tnce is tiled bv tho respondeut» ia a 
crosi-appaal aad not by th» app^llauts, the latter 
oauoot avail themselves ot a copy filed by their 
adversaries. [P. 627, C. ll 

(b) Civil P. C., O. 41, 3— Appeal presented 
four yean before—Time to amend memora^idnrn 
cannot be extended. 

Whore au appeal was presented four yoars ago, 
the time for removing the defect in the presen¬ 
tation of the appe.il cannot be extended. 

[P. G27. C. 1] 

Nand Lai —for Appellants. 

Fakir Chand~^iox Respondents. 

Shadi Lai. C. J —This second appeal 
must fail on the short ground that there 
was no valid presentation of the appeal, 
because the memorandum of appeal was 
not accompanied by a copy of the judg¬ 
ment of the Court of 1st instance. Rule 2 
of O. 42, Civil Procedui-e Code, which 
has been framed by this Court under the 
provisions of S. 122. Civil Procedure 
Code, requires that in addition to the 
copies specified in O. 41, R. 1, the memo¬ 
randum of second appeal shall be ac¬ 
companied by a copy of the judgment of 
the Court of first instance, and there can 
be no doubt that this rale has not been 

a ' * 
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compliod with. The learned counsel for 
the appellants states that the copy of the 
judgnient was filed with Civil Appeal 
No. 558 of 1920, but that appeal was 
presented, at an earlier stage of the case, 
by the respondents and not by the ap¬ 
pellants ; and the‘latter cannot avail 
themselves of a copy which was filed by 
their adversaries. It is clear that a 
copy of the judgment of the Court of 
tirst instance did not accompany the 
present memorandum of appeal. 

It is to be observed that the appeal 
was presented to this Court four years 
ago. and there is no reason for extending 
the time for removing the 
presentation of the appeal. The appeal 
is accordingly dismissed with costs. 

Appeal dismissed. 
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Harrison, J. 

S*;7iffiwr>—Aooused— Petitioner. 

V. 

B/repsror—Opposite Party. 

Criminal Revision No. 601 of 1926. De¬ 
cided on 11th June 1926. reported by the 

3 .1., Kirnal. on 9bh April 19^6. 

, Vuideiice—EvUlence of one co’Occitsed cnn- 

as prosecullon eoUle.^e against 

Bvidence of a dofonoe witness prod.ioed by 
The eviaenu treated as proseoutiou 

one aoeased . . 4 . j. Jj. 1925 AIL 

"'"tfcriminal P. C., S. ll>l~ 2 ^oa-co.npUa,^ce 
with S. 191 vitiates trial. 

donfof S. 191 ire rcrcompUed with. [P 628 O 1 ] 

Facts— On loth of -luguat 192o. 
Ford Car No. D. 825. belonging to Mr. 
Cornelius, retired Inspector of Post 
B^hiwani. wa. fo^nd by Lala .W 

Ohand. Oyer^9er P. the drive? 

Shams^Sfn ' He reported the.matter 

t“e OlBea of the Deputy Commissioner 

d e n order was issued to the Magistrate 
and an or driver of the said 

of the Ilaqa t^try the^^^ 

^otor oar. of the Magistrate 

Ohand ^ud sigaature of the Supei- 

ilaqa bea ^ ^ Deputy Commissioner's 
intondeut into one doou- 

Ofiico aie > J Magistrate sum- 

for th. o.h =, 


October 1925. Shams-ud-Din stated 
Wiab he was only the driver of the car 
and that blie seating of the passengers 
and receiving of the fare was carried on 
by Sammun who was son of Mr. Cornelius, 
owner of the oar, and in whose name 
stood the road certificate. The Magis¬ 
trate summoned Sammun and ^Ir, Cor¬ 
nelius also and proceeded with the trial 
of the case, and in the end he acquitted 
Shams-ud-Din and Mr. Cornelius but 
convicted Sammun under S. 16 of Act 8 
of 1911 sentencing him to Rs. 35 tine. 

Grounds. —The evidence for the j>ro- 
secution consists only of a single witness 
Lala Amir Chand, Overseer, who gays 
nothing against the applicant Sammun 
except that he was in the car on that 
date. He says that the car was being 
driven by Shams-ud-Din, and when the 
witness asked Shams-ud-Din why he was 
carrying seven passengers instead of five, 
which he was entitled to carry by the 
license which stands in the name of 
Cornelius, the driver begged pardon and 
said that he will nob do so again, and 
that about Sammun he said that he was 
nob a passenger but'only a cleaner. This 
shows that the defence adopted by 
Shams-ud-Din later on in the Court was 
not that which he took on the 15th of 
August when questioned by the Overseer. 
It also appears from Cornelius statement 
that Sammun is nob his son. In Bahovu 
V. Emperor (1) it has been held that the 
evidence of a defence witness i>roduced 
by one accused cannot be treated as pro¬ 
secution evidence against the other. 
There is no legal evidence, therefore, inj 
the case to show that Sammun did in' 
any way contravene any of the provisions 
of Act 8 of 1914 pr rules made there¬ 
under, and 90 his conviction does nob 
seem to be right. Again the complaint 
on which the Magistrate took cognizance 
of the offence mentioned nothing about 
Sammun. The' Magistrate summoned 
Sammun upon information received from 
3hamas-ud-Din and had thus taken cogni¬ 
zance of the oft'ence against Sammun 
under Cl. (e) of S, 190, Criminal P. O., 
and S. 191 lays down that 

whoa a Magistrate takes oognizAnce of an 
oSonoe under 01. (o) of S. 190, the aooused shall, 
beforo auy evidence is taken, be informed that 
he is outitled to have the case tried by another 
Court. 

This was not done by the Magistrate 
in this case'and so the trial was nob in 

“ IJ A. I. R. 1925 All. 709, 
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accordance with law. This case i>, 
therefore, submitted to the High Court 
with a recommendation that the convic* 
tion of Sainiiiuu may he (luashed and the 

sentence set aside. 

Notn .—Tho fine has been realized. 

Order. —For tho reasons given by the 
learned Sessions Judge 1 accept the ap 
plication and set aside tho conviction 
and sentence on Saminun. Tho fine to 
be refunded. 

Conviction set aside. 
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I 

^anla Bak*ish —Accused—Petitioner 


Marshall —Complainant—Respondent. 

Criminal Miscellaneous Petition No. 76 
of 19^.i6, Decided on 1st July 1926, for 
transfer of the case from the Court of 
the 1st Cl. Mag., Murree. 

(a) Civil P. C., S. 520 — Sufficient reason^ 
Adj<mrn7ne'nts. 

That the casj has uunecessarily been ad- 
iournod oii several occasions in oc^r to enable 
the cornplainant to appsi^r is not sufficient ground 

for traiisler. ^ 

A (6) Criminal P. C., S. 247—Summons case— 
Presence of complainant cannot be dispensed 

xolth. 

Section 247 merelv authorizes Court to ad- 
iourn tho case to enable the complaiuaut to 
aDpear That section does not authorize him to 
dUponso with tho preseaco of the complamaat 
except when he is a public servant. [P 628. C 2] 

Aziz Ahmad —for Petitioner. 

Order. —This is an application under 

S. 5is6, Criminal P. C., for the transfer 

of a complaint under S. 504, Indian 

Penal Code, filed against the petitioner 

by Sergeant Marshall. The case is 

pending in the Court of Colonel John 

Powell, Honorary Magistrate. First Class, 

of Rawalpindi and Murree. Tho main 

ground on which the transfer is applied 

for is that the Magistrate was consulted 

by the complainant before the complaint 

was filed. This allegation is denied by 

the Magistrate and I have no hesitation 

in accepting his explanation. Another 

ground raised on behalf of the peti* 

tioner is that the Magistrate’s conduct 

in giving several adjournments to enable 

the complainant to appear before him 

creates a reasonable apprehension in the 


mind of the petitioner that ho will not 
receive justice in his Court. I have 
examined the record and find that the 
case which was instituted on complaint 
has unnecessarily been adjourned onj 
several occasions in order to enable the 
complainant to appearr. But this by it* 
self is no ground for transferring the case. 

I consequently dismiss this i^etition forf. 
the transfer of the case. 

An examination of the record, how" 
aver, shows that after recording the evi" 
dence produced on behalf of tho com" 
plainant the Magistrate came to the 
conclusion that the case was one under 
S. 352, Indian Penal Code, which is a-. 
summons case. Ho called upon the ao* 
cused to produce his evidence. After" 
wards the complainant went to Hngland 
and his absence was excused by the Ma¬ 
gistrate under S. 247, Criminal P. G. 
Some hearings have taken place since the 
order under S. 247 was passed. It ap¬ 
pears to me that tho Magistrate had no 
flower to hear the case in the absence 
of tho complainant. S. 247 merely autho¬ 
rizes him to adjourn the case to 
enable the complainant to appear. That 
section does not authorize him to dis¬ 
pense with the presence of the com¬ 
plainant except when he is a public - 
servant. This circumstance does not 
exist in this case. In my opinion, there¬ 
fore, the only course open to the Magis¬ 
trate was to acquit the accused in the. 
absence of the complainant or to adjourn 
tho case in order to enable the com¬ 
plainant to appear. The complainant 
having gone to Rngland it would be 
unfair, in my opinion, to keep the case 
pending till his return especially having, 
regard to tho nature of the case. 

After examining the rooorj I am of 
opinion that this is a fit oiso in which 
in exercise of tho revisional jurisdiction 
of this Court I should direct tho Magis¬ 
trate to acquit the accused unless the 
complainant appears personally to pro¬ 
secute the case on a date within one 
month from to-day to be fi.xed by tho 
Magistrate. I direct accordingly. 

Revision allotued. 
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Jai Lal, J. 

Fateh Appellant. 

V. 

Hakim Kh%n and another —Respon- 

■dents. 

Soond Appeal No. 754 of 1926, Do- 
-cidod on 9&ti Jana L936, from a deoree of 
the DUb. J., Guiranwala, D/- lObh 

Deoombor 1925. 

(a> Prc-etno t^n — Tj^nisn'iJ^^f to prcynipltoih 
—Ituvrooctnsnti made by veyidee'ia aiUiciifaiton 

<jf suit for pre^ompUou^Gompeusatiou cauno. be 

allowed. . 

Tha vendoa of a land whioh is subjoot to the 
riffht of pra-d u Jtioi U uot uaoessarily deprived 
of hU tUhb ta c‘ain cjuoiositiou forlmprove- 
moat mtlab/Uin. oa the Uad by 
faot th 4 t ha orooiied the buildings with full 
fcQOwlai,o of su 3 h right. If it be estab lahed// 
that ha aoQ^tcuotaa tbj buUdmga ba“a Acle he 
isAPtitUl ta Oil iipoiisitioo. If, however, ii o 
buildin' is oj utruJtal iu kotioipitiou of a suit 
f^or pra l-Ptioa thaa he would ' P-bably nob bo 

eatitlol bJ Ob uo.oa.bijn. J 

(6) BoHo-wa Jo'. S. 35-Process seroer s report 
.-s inad.nisslble If Is siol exa 

The raporb o{ bhj pcooass-aorver is nob ad- 
muslblo iu evi la lo, ualiss ho is oi^-^-ned as a 
wibuess wibh regard ba ib. [P- n-IJ. o. j 

Mehr Oh/i'il—for Appellant. 

Shiii-z-iil-Oi'll—tor Keapondants. 
JuJz.-n=nt.—This was a suit for pre- 
.<».r.r.rioa Ib has been cleoraed by both 
the^Oiurtsbalo.v. The trial Court had 

Irantad the vandea Rs. 251 

tion for the building eraotad by him on 

&iba in dispute. The 

Judge on appeal has sab aside this oid^ 

beoausa in his opinion the vandoe b claim 

as to the costs of his building was un¬ 
justified. This is the only point raisad 

bafora ma on this second appeal. 

I haya ei^aminad the record and find 
that the pUintiff admitted in his state 
ment mbda before the issues were 
.v»of- the vendee defendant had built a 
LotLt the sita-in dispute, bufha did not 

... u.,1 bun. a. k.^b. 

plaintiii ,i,,nv these faofcs and no 

witness-box to da^yjhese^^^^^^^ 

other O''* y^iuibion of the kotha was 

a^ commissioner appointed by 

made by a Digtricb Judge has ar* 


was constructed when the defendant was 
fully aware of the plaintiff's suit. This 
conclusion is bised on tho report of the 
prooess'server who wont to serve the 
order of injunction rostaining the defon* 
dant from continuing the building on the 
site. This injunction was granted by 
the trial Court after the institution of 
the suit and the iirocess-server reported 
that tho house was under construction 
and that the defendant refused to ac¬ 
cept service of the order. The process- 
server was not examined as a witness in 
the case and his report was not therefore 
admissible against tho defendant-vendee. 

If this report is eliminated there is no 
evidence on behalf of the 8*^^* 

therefore, the conclusion of the learned 
District Judge is based on no evidence. 
Then the learned District Judge remarks £ 

that 

evcu if it be assumed that tho building^ was 
actually coinuionced before tho suit was 'ns^- 
tuted tho (lofoodaut cauuot derive any benefit 
therefrom. Whenever a vendeo .erects a build¬ 
ing oil laud which is subject to a suit for pre¬ 
emption he does so at his own risk. 

In my opinion tlie learned District 
Judge has laid down a very broad pro¬ 
position of the law. It has been held by 
this Court on a previous occasion that 
the vendee of a land which is subject to 
tho right of pre-emption is not neces¬ 
sarily deprived of his right to'claim com¬ 
pensation for improvement made by him 
on the land by the mere faot that he 
erected the buildings with full know¬ 
ledge of such right. His right to claim 
compensation depends uiion tho circum’ 
stances proved ih each case. If it he 
ostahlished that ho constructed the 
buildings bona fide he is entitled to com¬ 
pensation. If, however, tho liuilding is 
constructed in anticipation of a suit for 
pre-emption then ho would iirobably not 
be entitled to compensation. In tho ease 
before me tho construction of tho build 
ing was commenced about six months 
after the sale. ^Ib is nob established that ' 
any building operatious continued after 
the service of the summons or the order 
of injunction. T^ho learned counsel for 
the plaintiff mas unable to sh ow that 
any notice of the xilaintiff’s intention to 
pre-empt tho sale was served upon the 
vendee before he commenced the build¬ 
ing operations. Under these oircum.* 
stances it cannot ba hold that the build¬ 
ing was constructed otherwise than bona 
fide. I hold, therefore, that the a« i <'o 
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wii'i entitled (obo compensated lor Iho 
building constructed by him. 

I accept this ,'appeal, set aside the 
decree of tl’.e learned District Judge and 
restore that of the trial Court. The res* 
pondent will pay the costs of the air 
pollant in tlnis Court. 

Appeal allowed. 


A I. R. 1926 Lahore 630 


ri.VflUl'^ON ANUD.Vr.tl 



lihushi TinVI 

Appellants. 


and othevi —Plaintiffs 



yiayi(fal Sui(/h and others — Defen¬ 
dants—Respondents. 


Second Appeal No. LHIO of J9*22, Deci* 
dod on 8bU .Kino 1926. from a decree of 
the Dist. J.. Ludhiana, D^- 14th Juno 


1922 . 

{Punjab} — T>h‘ilivan Jais of hudhlana 
District—Nominated heir (lovs not acquire '7'ight 
of collateral surt vsslon In adoptive fainlly. 

While amoug the Dhilwan Jats of liudhiana 
District a nominated heir does not succeed in 
the pr<!5oncc of brothers to his father’s estate, 
he retains the right of collateral succession in 
liis father’s family and does not acquire any 
Tight of collateral succession in the adoptive 
father’s family. [P C30 C 2J 


Badri Das —for AppoUh'^its. 

Manohar Dal —for Respondents. 

Judgment.-— The only question invol¬ 
ved in this second appeal is whether 
amongst Dhilwan Jats of the Ludhiana 
District a nominated heir succeeds col¬ 
laterally in virtue of his nomination and 
as the son of his adoptive father. The 
facts are simple and the pedigree table 
is to he found at p. 6 of the paper-book. 
One Maluka nominated as his heir one 
Hari Ram his brother's son. This man 
Hari Ram left three sons who now claim 
to succeed as the grandsons of Maluka. 
the suit being brought by Maluka’s bro¬ 
ther’s sons to establish that they are not 
entitled to do so. 

The suit was decreed by the trial 
Court bub the appeal was accepted by 
the District Jndge who held that the 
sons of the nominated heir had establish¬ 
ed their claim. In coming to this con¬ 
clusion he has relied upon a paragraph 
unsupported by instances in the Riwaj-i- 
am of Mr. Gordon Walker in Settlement 


of 1882, three judgments D-1, I>2 and 
D'V'and four instances Nos. 67, 68, 69 and 
70 cited under the answer bo question 
No. 69 in the current Riwaj-i-am com¬ 
piled by Mr. Dunnet in 1911. The gene¬ 
ral rule amongst agriculturists is to be 
found in paras. 48 and 49 of the Rabti- 
gan’s Customary Law and para. 69 of 
Mr. Dunnet’s Riwaj-i-am is in accordance 
with the rule. 

It has to be seen whether the rulings 
and the instances relied upon by the 
District Judge establish the contrary 
position in the case of these Dhilwan 
Jats. D-1 does support this view. D-2 is 
a judgment based on the acquiescence of 
the defendant, D-7 is a judgment decided 
on two points, the first is the estoppel of 
the defendant and the second a special 
custom established for the village Malaud 
by its own private Riwaj-i-am. So far 
as the instances are concerned No. 67 
supports the view. It is not shown 
that Nos. 68 and 69 were cases of 
collateral succession and so far as 
No. 70 is concerned the record of the 
case, which is before us shows that 
the result was incorrectly given by 
the Sefcblemoct Officer. This leaves us 
with nobbing but one judgment and one 
instance. The rule as laid down by 
Mr. Dunnet is supported by many ins¬ 
tances quoted by him. We find that the 
defendants have wholly failed to esta¬ 
blish that they are governed by any 
special custom in this matter and hold 
that they follow the rule as laid down in 
the current Riwaj-i-am, namely, that 
while they do nob succeed in the pre¬ 
sence of brothers bo their father s estate 
they retain the right of collateral suc¬ 
cession in their father's family and do 
nob acquire any right of collateral suc-( 
cession in the adoptive father's family. 

We accept the appeal and restore the 
decree of the trial Court. The costs of 
the plaintitf will be paid throughout by 
the contesting defendants, Mangal, Sun- 
dar and Chanan in all three Courts. 

Appeal accepted. 
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/japar Aril ANo Addison. JJ. 

l^irn %vDiath -Ctzlhii I^am — 1 ain - 
tiff—Appellant. 

V. 

North-Western Ttailivay and othtit's — 
Defendants—Respondents. 

Second Appeal No. 733 of 1921, De- 
oided on 4bh IMay 1936. from the decree 
of the Dist. J.. Karnal, D/- 22nd Docem- 
bor 1923. 

(a) [iittltoau^ Act.S. 'H—Iitsk note. It. 0 —A’, ir. 
Itailway Itules, Ch, 1, 22. 

Rule, G which U au abridgad reading of R. 22 
of Ch. 1 of the North-Western Railway General 
Rales, does not authorise the Railway to alter 

cjatract between the patties : 2^ 228, FoU. 

Llr* 631, 

^ (6) Railways Act, S. 72 —-R* 
Gooda carried at oivner's risk—Dt.fference bet¬ 
ween schedule rate and class 1 rale cannot be 

*^^Vhero goods which under Riiilway rules could 
be carried only at railway risk were carried at 
owner’s risk, it is not permissible uuder R. 0 for 
the Rulway to .charge the difforeucc bet%>een 
class 1 rate and schedule rato^ on the ground 
that they wire bookii at owa?r s ri.sk instead of 
Railway risk through mistake of the booking 
clerk. oJJl, o. 

Shamair Chand—fov Appellants. 

C. B. Carden Noad^iov Respondents. 

Judgment— The plaintiff firm sued 
the North-Western Railway for recovery 
of Rs. 2.300-2-0 in the following cir¬ 
cumstances : . 

The plaintiff 6rin sent by five consign¬ 
ments 643 bags of iagreo to Hyderabad 
and 641 to Warangal. The consigoments 
were booked at Rohtak and up to Delhi 
had to go by the North-Western R^-ilway 
while from Delhi to Wadi they had to 
go over the Great Indian Peninsula 
Railway and from Wadi to their destina¬ 
tion over the Nizam’s Guaranteed State 
Railway. Altogether the plaintiff paid 
at Rohtak Rs. 4.260-4-0 On “'rival at 

the destinations s Guaranteed 

State Railway claimed Rs. 2,300 0 

more as an undercharge. This sum was 
paid under protest and the present suit 
was then instituted for its recovery. The 
claim was decreed by the trial Court 
but dismissed by the learned District 

'"“I'ns alm^?tld that the booking clerk 

at Rohtak made a mistake. 

at schedule rate from Delhi to Wadi 

over the Great Indian Peninsula Bail 

X, whereas jagree is only 

that portion of the route at class 1 rate. 


This also moaus that the goods should 
have been carried over that portion of 
the route at railway risk, whereas they 
wf*i*e booked at owner’s risk for all three 
parts of the journey. Rule 6 at the back 
of the railway receipts runs as follows : 

The Railway Administration have the 
of remeasuroment.ireweighineut, rcclassifioatio^ 
and recalculation of rates at terminals and othe 
charges al the iplace of destination and o 
ootlectiug before the goods ate delivered any 
amouut that may have been-omitted or under¬ 
charged. 

This is an abridged reading of R. 22 
of Ohapter I of the North-Western Rail¬ 
way General Rules. It was held, how¬ 
ever, by the Allahabad High Court in 
Ckunni hal v, Nizam*s Guaranteed State 
Raihoaij Company Limited (l) that this 
rule did not ^authorise the railway to 
alter contract between the parties and 
charge at the place of destination maund 
rates instead of wagon rates. This deci¬ 
sion of the Allahabad High Court had 
been followed later by tho same Court 
and also by tho Madras High Court. On 
the other hand there are rulings which 
show that if there is merely an under¬ 
charge oil account of the rates being 
miscalculated or mis-stated, etc., the 
undercharge can bo collected at destina¬ 
tion. In the present case there is this 
special circumstance that the goods were 
booked throughout at owner’s risk where¬ 
as the unierchirge collected was because 
Class 1 rate had not boon charged 
betw-en Delhi and Wadi, payments 
of this rate that the implyings good were 
carried at railway risk and not at owner s 
risk. It seems to us that as the goods 
were booked throughout at owner’s 
risk it was not possible under this ^rule 
to collect at the destinations the differ¬ 
ence between class 1 rate and schedule 
rate for the journey between Delhi and 
Wadi as this meant that the^goods should 
have been carried between these two 
places at railway risk. To hold other- 
wis6 would nob only bo mosb inociuitablo 
but would amount to allowing a basic 
alteration of the contract between tho 
parties. 

For these reasons we accept the appeal 
and setting aside the order of tho 
District Judge restore the decree of the 
first Court with costs. 

Appeal accepted. 


(II C1907J 29 Ali228=(1907j A. W. N. 21=A 
. Xj. J. 80. 
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Go pal —■-TudgJ:ioafc-debfcor Appel¬ 

lant. 



been paid two days later there had been 
a default by the judgment-debtor and, 
therefore, it was immaterial whether or 
not there had bean a default in the pay 
ment of the third instalment. He, there" 
fore, agreeing with the executing Court 
allowed the execution to proceed. 


Firm Gopal Shigh-llira Singh —D®' 
cree* holder—Respondent. 

IMiscellanoous Second Appeal Ko. 436 
of 1926, Decided on 27th M ly 1926, from 
an order of the Dist. J., Amritsar, D/ 1st 


February 1926. 

Execii^t'on — ImtaXm^.nt decree—WMe sum be¬ 
coming recoverable in default of any one instal¬ 
ment — Decree-holder iuxepting ln<ii<ilmenl In 
respect of which default wa-< mide—Whole amount 
does ivoi b^^conie recoverable. 

Wboro an iast^lm^nt djoreo passed and 
theta is a coalition in ihi doarei thac on default 

ofpivmsntofanviQSDilri'nt tbe xvhole balance 
would become due, then if the decree-boldor 
waives a default by tbo jadgoieafc-debtor aud 
accepts tbo instalmant iu raspset of whiob a 
default bis b-v>a lUida, hi is not competent 
afterwards to turn rouniaid t iki advantage of 
tbe default clause and exoiuta tbo decree for tlie 

whole amount. “J 


Dev Raj Sawhney—i^y'c Appellant. 

Badri Z>ts—for RespjadaQt. 
Judgment. —A money-decree was 

passed against the respondent. ^ The 

amount decreed wis payable by instal¬ 
ments. The 6rst instalment was not 
paid by the appelltnt on the due date. 
The amount was deposited in Court two 
days later. It wis. hjwever, withdrawn 
by the decree-holder. The next instal¬ 
ment was piid within time and was 
received by the decree-holder. The 

decree-holder alleging that the third in¬ 
stalment which was payable on tne 10th 
of October 1925, had nob been paid by 
tViQ judgcn^Qt^debfciP and that, therefoiB, 

default had been mide by him. applied 

for the execution of the whole decree. 
There was a proviso that on the failure 
of the judgment-debtor bo pay any instal¬ 
ment the whole balince due under the 
decree plus Rs. 60 would become im¬ 
mediately recoverable. The judgment- 
dabtor alleged that he had paid the third 
instalment to one Shiv Ram who re¬ 
ceived it on behalf of the decree-holder 
and granted him a receipt. This receipt 
was produced in Court. Tho District 
Judge without going into the question of 
the genuineness of this receipt or of the 
authority of Shiv Ram to receive the 
instalment on behalf of the decree-holder 
has held that the first instalment having 


On behalf the respondent it is 
contended that me.e receipt of aninstal- 
ment after the due date does nob amount 
to a waiver of a default. In this conten¬ 
tion I do nob agree. In this case the 
conduct of the decree-holder in receiving 
the first two instalments and nob execut¬ 
ing th > decree immediately after the 
alleged default clearly shows a waiver of 
the first default. 

The next contention of the counsel for 
the respondent is that in the case of 
instalment fixed by the decree with a 
default clause it is not open to the 
decree-holder to waive the default be¬ 
cause such waiver amounts to a variation 
in the terms of the decree. He cited 
cercain authorities in favour of this con¬ 
tention but none of the authorities cited 
by him are binding on me and my own 
via -v is that the decree-holder who has 
waived a default by bhT judgment-debtor 
and has accepted the instalment in res¬ 
pect of wliich a default has been made is 
not competent afterwards to turn i*ound 
and take advantage of the default clause 
and execute the decree for the whole 
amount. 

The only point, therefore, which re¬ 
quires decision is whether the third in¬ 
stalment was paid by the judgment- 
debtor to the decree-holder through his 
duly authoriised agent, Shiv Ram, before 
the due date. The District Judge has 
given no finding on this point Accepting 
this appeal I remand the case to the 
District Judge with directions to decide 
the appeal on the merits with reference 
to the allegation of the judgment-debtor 
that he has duly paid the third instal¬ 
ment. Costs will follow the event. 

Case remanded. 
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SHADI tiAL, C. J., AND COLDSPREAM. J. 

Sultan Muhammad and another — 
Plaintitfs—Appellants. 

V. 

Lailha Sinoh aud others —Dofendanfcs— 
Hespondents. 

Seoond Appeal No. 2035 of 1922, Deoi- 
•dad on 27bh May 1926, from the decree 
of the Diab. J.. Jhelum. D/- 3rd July 

1922. ^ 

(а) Tratisfer of Property Act, S. 60—Mort¬ 
gagor creating further charge and agreeing to 
redee^n only on payment of further charge Mort¬ 
gagor caniujt redee^n xoWvmt paying the charge. 

The rule of law is firmly ostablished that 
where a liortgagor has expressly stipulated bliat 
he would nob bj entitled to redeem without pay- 
iog other debts due from him to the niortgagee 
and charged on th^ prop.-rty covered by the 
mortgage he cannot be permitted 
prope^y without paying such 
as well as the amount due o/ 

fpge: 37 AIL 634 ; (1006) A.W.N. 278, 

edl, Bef, J 

(б) Contract Act, S. 25 -Ltmi^t{on only bars 
reinedy tnit does not extinguish the right—Plaim 
tiff U affected by limitation but not defendant 
Civil P.C„0. 8, n. G—Limitation AU, S, 3 

Practice — Plea. . , , , 

The law of limltatiou, as distinguished from 

the law of presoripcion, merely . •'M 

of the plaiatiff. but does nob bis ^igh . 

A barred debt can constitute “ .’^^bd 

tion for a fresh contract. Limitation afieetb 
only the claim of the plaintiff and bas no appli- 
to a olca> urged by the defendant. The 
^rndaat tb/rc£or/ .n^rpose . den>aad 

though barrod a. a defanoo to tha ^ 

Nanak Chand—tor xlppallanbs. 

i>. B. Saiuh7ieij—foi' Respondents. 

Judgment.—On fehe 23rd November 
1896, JDaswandhi. che ancestor of the 
plaintiffs, mortgaged with possession the 
land in dispute to Defendants 1 and J 
for Rs. 940. The instrument of mort¬ 
gage contained a stipulation that the 
mortgagees were to receive the rents and 
profits of the property in lieu of mterest 
on the loan advanced by them. On the 
21sb March 1898, the mortgagor created 
in favour of the mortgagees a further 
charge on the same property for Ks. yy 
and promised to repay this amount with 
interest at the time of redemption. 

The plaintiffs seek to 

on payment of only Rs. 9/0 
to recover possession of the 
without redeeming 

Now. the learned District Judge rightly 


holds that the covenant contained in 
the seoond deed required the mortgagor 
to pay both the mortgage debts before ho 
could redeem the property ; and this 
stipulation is by no means an unusual one, 
and is often entered into in order to 
secure the repayment of the loan ad¬ 
vanced on a subsequent mortgage. The 
oonvenant'does not constitute.a clog on the 
equity of redemption and can, therefore, 
be enforced by a Court of law. 

The rule of law is firmly established 
that where a mortgagor bas expressly 
stipulated that bo would not be entitled 
to redeem without paying other debts 
due from him to the mortgagee and 
charged on the property covered by thei 
mortgage, he cannot bo permitted to re-1 
deem that property without paying such 
other debts as well as the amount due on 
foot of his mortgage. The learned 
counsel for the plaintilfs relies upon the 
judgment of the Allahabad High Court 
in Bhartu v. Dalip (1) ; but that case is 
distinguishable on the ground that the 
learned Judges wore unable to discover 
in that case any clear stipulation entered 
into between the parties which obliged 
the mortgagor to redeem both the mort¬ 
gaged at the same time. This was the 
ground on which Stanley, C. J., who was 
a party to that judgment, distinguished 
it in the subsequent case of brij Oal 
Si^igh V. Bhawani Singh (2). Mr, Kanak 
Chand invites our attention also to the 
judgment in Kesar Kumvar v. Kashi 
Ram (3) where the mortgagor first execu¬ 
ted a usufructuary mortgage and then a 
simple mortgage in favour of the defend¬ 
ant, In the latter bond he covenanted 
not to redeem the usufruouary mortgage 
till he had paid the money due on the 
simple mortgage. He brought the suit 
to redeem the usufructuary mortgage at 
a time when, if the defendant had sued 
on the simple mortgage, his claim would 
have been barred by limitation. It was 
held that the plaintiff was entitled to 
redeem the first mortgage without pay¬ 
ing the money due on the seoond morb^ 
gage. It appears that the learned Judges, 
who decided that case, were of opinion 
that as the mortgagees’ suit for the re¬ 
covery of the money due on foot of the 
second mortgage would h e ba r red by 
”71)“ “[TebelTX'L. J. 672=(1906) a. \V. N. 278. 

(2) [1910] 32 All. 651=7 1.0.115=7 A. L. J. 

S21 

(3) [1915] 37 .All. 634=30 I. O. 777=13 A.L.J, 

389. 
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time, he was precluded from raising the 
plea that the mortgagor could not redeem 
the property without discharging the 
second debt. In the case before us the 
debt due on the siaiple mortgage was, it 
Appears, acknowledged by the debtor; but 
the question of limitation with respect 
to that debt was never r?dsod by the 
plaintiffs in the lower Court, the nature 
of the ackaowledgmcnt-j and the time 
when they were made cannot bo deter¬ 
mined upon the present record and it 
cannot, therefore, be said with'any rea¬ 
sonable certainty that if the mortgagee 
had brought a suit for the debt on the 
strength of the simple mortgage, it would 
Lave been barred by time. 

Moreover, the law of limitation, as 
'distinguished from the law of prescrip" 
|bion. merely bars the remedy of the 
plaintiff bub does not extinguish his 
Iriglib. Indeed, a barred debt can consti¬ 
tute a valid consideration for a fresh 
contract. It has been repeatedly held 
that limitation affects only the claim of 
the plaintiff and has no application to a 
pica urged by the defendant. The de¬ 
fendant may. therefore, interpose a de- 
Imand, though barred, as a defence to the 
Isuit. 

We are, therefore, unable to concur in 
the view expressed in Kesar Kmitoar v. 
Kashi Bam (3), and it is significant that 
in Brij Lai Singh y Bhaioam Stngh \^) 
the mortgagee was allowed to resist the 
suit for redemption at a time when his 
suit for the debt on the strength of the 
simple mortgage would apparently have 
been barred by time. Upon the stipula¬ 
tion entered into between the parties 
the plaintiffs must pay not only the 
amount due on the first mortgage, but also 
the debt due on the second mortgage. 
We accordingly confirm the decree of the 
District Judge and dismiss the appeal 
with costs. 

Appeal dismissed. 
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Addison, J. 

Nanhum —Plaintiff—Petitioner. 

V. 

Jamma —Defendant—Respondent. 
Civil Revision Petition No. 251 of 
1926, D oided on I6bh June 1926, from 
an order of the Junior Sub-J., Karnal, 
D/- 3rd December 1925. 


Civil P, C„ O. 9, B. ‘k-—"Sicfficlent caxise. 

The plaintifl came fronl a long distance to 
attend the Court but not having found the name 
of his case in the cause list went to another 
Court thinking that his case might be before 
another Court, and not finding it either thei'e re¬ 
turned to the first Court and found that his- 
case had been dismissed under O. 9. R. 3. 
field : that the case should be restored, 

[P 034, C 21 

]laj Kishna —for Petitioner 
Judgment. —^On the 7bh August 
1923, the suit of the petitioner was dis¬ 
missed by the Junior Subordinate Judge, 
Karnal under O. 9, R. 3 of the Civil P.G. 
Next day the plaintiff' applied for its 
restoration alleging that in the morning 
he attended the Court in question and 
had the cause list read out to him, but 
the name of his case was not on the* 
cause list. He accordingly thought that 
his suit might be before the Additional 
Subordinate Judge at the Tahsil and he 
went there. He found, however, th»t 
it was not at the Tashil either. He. 
therefore, went back to the Junior Sub¬ 
ordinate Judge’s Court and found that it 
had been dismissed under 0.9, R. 3, 
His absence '.was not intentional. The 
Junior Subordinate Judge refused to 
restore the suit on the ground that hia 
cause list did contain the name of the- 
plaintiff’s suit and also ■ because the ap- 
plication was not made till the following 
day. Against this -order this revision 
has been admitted. 

It is no longer possible for the plaintiff 
to file a fresh suit as it ilwould be bari'ed 
by limitation. It would appear that the 
Junior Subordinate Judge 'before whom 
the suit was instituted was transferied 
and the Additional Subordinate Judge 
began to hold his Court in his room. It 
was for that reason, it would seem, that 
the plaintiff wont to the Court of the 
Additional Subordinate Judge. Purther 
the fact that the defendant did not ap¬ 
pear shows that there must have been 
a mistake. It is clear that the plaintiff 
would not have come 30 miles simply 
for this case and then deliberately ab¬ 
sented himself especially when the de¬ 
fendant was absent. I have no hesita¬ 
tion in accepting the revision and setting 
aside the order of the Junior Subordinate 
Judge, direct that the suit be restored to 
his pending file and proceeded with ac¬ 
cording to law. The respondent did not 
appear and there will be no costs here. 

Case remanded. 
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lI.VUU[Pt»S AND DaUP SlNDir, JJ. 

anti ot'icvs Plaint ills Aj'p©! 

lunts. 

V. 

SaUiin ■S/D/>A>v*—Defondanfc—Respon¬ 
dent. 

Socontl Appeal No. 1798 nf 19132, 
Dooided on 2Ubb May 192G. fmin the 
decree of the Dist. J.» Jheluin. D, o i 
Juno 1922. 

(а) Custom ITnujab)—Allcnalton by U ill. 

A Will bv Kas-vircf Dh.ikwal l\ihsil JbcUim 
District, o(\...custr:vl Ic.ul is not voul, 

(б) LimlMion -let, ah.. 01 and iM-C-’'- 
ceUattoa of a toW-Sait .. <jomr,wd b„ A,t. 1-0. 

A suit for cv,ocell,.tiou o. Will 
Art. 120 rtncl not Art. 01: 23 Cal. 1 "l 

82 P. i. Jl. WOO, n,-t. ® ^ 'J 

Harish diaiidra and D. A. Cooper tor 

Ohulam Bus,a—(o^ Kesponaout. 
Judgmeot.—TliU suit was instituted 
by several collaterals claimini^ posses¬ 
sion of the land left by one MeUra after 
cancellation of a Will in virtue of which 
Mehra’s sister's son was in possession 
Tlio partie.s are Kassars o Ghakwal 

Tahsil of the Jhelum District. 

■riie trial Court decreed the suit hud 
ing on all points in favour of the plaiiv 

*^'*00 appeal tlia learned District .■Ta><3go 
reversed the decision agreeing 'vith all 

“oT".':;'.';." r. 

ThT^’ou’trict Judge held that the suit 

1 i»«r Ai*fc 91 and was fcli©r6 
was governed by Aic. 

fore barred bvsfcime. . 

On second appeal the points ag'^Jed 
before us, and which require decision 

" wS?cU°'ar°tict‘of'The Li-uUadou Act cr the 

^“As'''’regrrTs (O b^th^^the Courts below 

have hold that Mehra had no power to 
1 Will They hive relied on a 

make Talbot’s Customary 

general p District. As against 

jTeTe findings —the 
attention to a oei ^.Q^y 

nwari-am ‘ gt^ted that they 

village in w i testamentary disposi- 

&hough they do not exeroise it. the 


reason for tliis boiiiti fcluvl tiie power tc 
make gifts without restriction satislios 
all their requirementB. In addition to 
this entry counsel has referred us to 
p. 11 of Appendix II of the general riwaj- 
i-am of the district wliere an instance is 
quoted of a Will upheltl after contest 
up to the Pinaucial Commissioner of 
aiico-^tral land in favour of a collatoia! 
and having heen contested hy noaror 
collaterals. He has also drawn our at¬ 
tention to three judicial decisions baaed 
on many earlier decisions in support of 
the wide powers enjoyed by Maboinedans 
of the Western Punjab in fcliis respect. 
Wc hold that the defendant lias succeed¬ 
ed in showing that the Will in question 

is voidable and not void. 

As regards No. 2 : On this point the 
will being voidable and not void. (Jauhar 
Bihi V. Ghulam Mahomed (l) is conclu¬ 
sive. On the death of the testator in 
.1912 a contest arose between the defen¬ 
dant and the rnobhor and widows of the 
testator. A suit was brought on the 9tli 
March 1914 by the defeudants against 
the mother and the remaining widow who 
had nob been married by that time and. 
on 25tb March 1914. a consent decree 
was passed by which he obtained posses¬ 
sion of bw'O-thirds ; on the death of tbo 
mother ho obtained possession of her 
share ; and the second widow died 
the present suit was instituted. The 
Will therefovo has heen • openly acted 
upon since the 9bb March 1914 or 
earlier. Possession could uob be ob¬ 
tained without having the Will set aside 
and wo are of opinion that the relief of 
possession was ancillary to the main 

prayer. ... 

Tho question of limitation remains. 

It is clearly laid down in Sajid v. 
Ibdad (2) by their Lordships of the 
Privy Council that Art. 91 does not! 
govern a will. It is true, as pointed outl 
by counsel, that this was an obiter 
dictum in the sense that the question was 
nob contested, bub their Lordships say 
that the plaintiff advisedly refrained 
frdm relying on this article as it had no 
application to the case of a Will, 
from this expression of opinion the 
wording of the article itself makes tho 
point very clear. Art. 91 not being ap* 
nlicable ami tho sui t being one prima ri^ 

“(Y) [19091 82 P. L. R, 1909=1 I. C. 92B—B8 

P. W. R. 1909. 

(2) [1890] 23 Cal. 1=22 I. A. 171=0 Sar. 627 

(P. C.). 


33G Lahore Ai.i Muhammad v. Emperor (Campbell, J.) 

ifor caacell ition of a Will Art. 120 ap’ 


plied. The plaiotitf here states that he 
had no kno-vladgo of the Will vrithia 
sis years of the institutioo of the suit but 
nnfortanitely for him this conteabiou is 
raodcrel impi^siblo by the avermeats 
eoataiued in tho plaint itself whore it is 
stated that on the death of Mehra the 
ipplicitions of the defendants to obtain 
mutation of one-half of his estate was 
defeated by the objection of tho plain- 
^ik’s own father. the previous para¬ 
graphs in the plaint having recited the 
factum of the execution of the registered 
Will. It is clear, therefore, on the plain* 
tiff’s own showing that he had know 
lelge about nine years before the institu¬ 
tion of his suit and his suit is therefore 
barred by time. 

We agree, therefore, with the learned 
District.Judge in his conclusion, though 
holding that the suit is governed by a 
dift'orenb article. We dismiss the appeal 
with costs. 

Appeal dismissed. 
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Oampbedu, J. 

Mi Muhamad —Surety—Petitioner. 

V. 

Bmpero }—Opposite Party, 

Criminal Revision No. 422 of 1936, 
Decided on Jisb May 1926, from tho 
order of the Dist. Mag., Ferozepore, D/- 
7bh'January 1926. 

sf? Criminal P. C., S. TAA—Agreement cOme to 
between accused'ln S. 107 case and’comp'ainant tJiat 
both would not appear In Court—Surety knowing 
this—Full forfeiture of surety money shou,ld not 
be ordered. 

Where in a S. 107 oa^o tlio amiusod auJ com¬ 
plainant agcieitln.b bhjy would'not appear in 
Court till noxt hrjariog dty aiil ths accused ac¬ 
cordingly abseutod and tho surety knowing this 
concluded th it the CJ\so would not prooaed and 
took DO stepa to cause accused’s presence in Court. 

Held : that penalty should not bi exacted 
from him. CP 03G G 2] 

Nand fjCLl —for Pabibiouor. 

Judgment.— The pobitiouer Ali Moham* 
mad, on the 7th April 1923, stood surety 
for Bubi. an a33as3d person, in certain 
proceedings under S. 107, Cole of Cri¬ 
minal Procalure. By his security bond 
the petitioner undertook bo produce Buta 
in Court one very date fixed for the bear 
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ing of the case. On one of these dates 
fixed, the 2nd of September 1925, Buta 
failed to appear and the petitioner was 
called upon to show cause why he should 
nob pay the amount of the security bond 
which was Rs. 300. He failed to satisfy 
the trial Court and the trial Court 
ordered iiiin to pay this amount. 

In appeal the learned District Magis¬ 
trate has considered the evidence produc¬ 
ed by the petitioner in extenuation of his 
failure. Two witnesses deposed that Buta 
and Muhammad Hussain, the complai¬ 
nant in the S. 107 case, came to an osten¬ 
sible agreement nob to appear in Court 
on tho 2nd of September 1925, and to 
allow the S. 107 proceedings to goby 
default. Probably the trial Magistrat 
did not believe this ovidance, because he 
said in his order that the petitioner’s ex¬ 
planation was not satisfactory ; but the 
learned District Magistrate does not seem 
to have disbelieved it since he says that 
the lower Court in exacting the entjre 
penalty liad shown a certain severity. At 
the same time tho learned District Magis¬ 
trate thought that the petitioner had nob 
made out that he had any real reason to 
believe that the case would nob proceed. 
Holding that it was important that the, 
security bonds should be fully respected 
the learned District Magistrate refused 
to remit any fortion of the penalty. 

It appears from the record of the Magis¬ 
trate that, as soon as a notice was served 
upon the petitioner, ho produced Buta 
in Court, and in my judgment the pre¬ 
sumption is from the evidence and from 
the petitioner's conduct that ho knew of 
the arrangement made, or at any rate 
discussed, between Buta and Muhammad 
Hussain for absenting themselves on the 
and of September. The case does nob 
strike mo as one in which the petitioner 
should be called upon to pay the full 
amount. I accept tho petition, and order 
that Rs. 25 only he recovered. 

Petition partly accepted. 
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Addison, J. 

S. Burden. <fc Co.—-Plaintiff — Peti¬ 
tioner. 

V. 

Army Ganteeti Board, India, Simla 
Defendant—Respondent. 

Civil Revision Petition No. loG of 
1926, Daoidod on 17th June 1926. from 
an order of the 2nd 01. Sub-J., Gurdas- 
pur, D/- 15th January 1926. 

nt„t 7 P r* O 9 il 13 —Order setting aside 
ex parte 'd^rcc-PlaUMff .^ccpting cosH-No 
rautsCon lles^Apyeal—Civil P. C., S. 115. 

\Vhere au order scctL.ig aside uu ok parte 
decree has been passed aad the 

costs and his pleader appaacs iu Court thereafter, 
the plaiatiff should be deemad to hiwe 
the order setting aside decree an e ^ , 

not be interfered with in revision. C? 63i C -J 

Sundar Das —for Petitioner. 

Anant Ram and Dahp Stne/n for 

I.ifitfment —The plaintiff sued at 

Army Canteen Board. 
?adU M thT Controller thereof. 
The 3 ummons°es were only served upon 

the Station . be 

a.nneared in Court and stated that be 

had no authority and could not appear 

onbehaUof the Board. The suit was 

thereafter decreed ex parte on tee ..nd 

° On^tho^lOtii Deoemb^ 1925, 

triot Manager of 

have the decree set as.de on t o ground 
that he only came to know that an ex 
parte decree had been passed f'"f 

26th November 1925. ^^e /' rjivil 
held that under O. 29 R. 2 of the 
P C., the service should ha ^0 been 

effeotod upon some 

the Corporation, and. as that had no. 
b“L done, there was no serv.ee .n the 

suit Ho. therefore, passed an ordei that 
the ex pa^te dacrea would be set aside 
if the defendant paid Rs. lo as costs to 

the plaintiff. This was on the loth of 
Th° Isth ot January 1926 waa al^ 6306 


adjourned to the 2nd March 192G, as 
plaintiff’s counsel stated that a near 
relative of his client had died. It was then 
adjourned to the 22nd March 1926, when 
the iilaintiff’s oounsel admitted certain 
documents of the defendant and issues 
were framed. Later it would apiiear 
that the plaintifi’s suit was dismissed 
in default. 

This civil revision was filed in the 
High Court on the lObh February 1926, 
that is, after costs had been paid to the 
plaintiff and after the first hearing of 
the revived suit which took place on the- 
29bh January 1926. It is obvious that; 
there was no proper service under O. 29, 
R. 2, Civil P. G. as the Station OflScer 
at Dalhousie was not a principal officer 
of the Corporation though the District 
Manager is. The defendant liad, bhere^ 
fore, 30 days within which he could 
file his application Cx’om the date of his 
knowledge of the clecreo. The trial 
Court has nob said in so many words 
that the defendant only came to know 
about the decree within a mouth 
though the fact that it ordered the ex 
parte decree bo be set aside on condition 
of payment of Rs. 15 shows that it was 
of opinion that this was the case. In 
fact, the District Manager gave evidence 
to the effect that he only came to know 
of the decree oh the 25bh November 
1925, and this statement stands unre- 
butbed on the record. Prom this reason 
I do nob think it necessary to send the 
proceedings back bo the trial Court for 
a distinct finding on this question. 

Further, interference on the revision^ 
is discretionary, and seeing that the 
plaintiff accepted Rs. 15 as costs, andl 
his oounsel appeared thereafter before 
the trial Court, it must bo held that he 
accepted the Court’s order, though later 
he filed this revision. In such circum¬ 
stances he cannot now be allowed to 
challenge the decision of the trial Court. 
I, therefore, dismiss this petition, but 
leave the parties bo bear their own costs. 

Petition dismissed. 
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VrouDE AND Addison, J-f. 

Ab lfcH ih —Defenlanfc—Appallanfe. 


V. 


B-nari fjal an:l oiae?-.s—Pluntiffs 

Secona Appeal No. JSGG of lOio, Deci- 
lea on 12fch -Tuly 102G. from the decree 
,)i the nisfc. -T., Lahore. D/- 1th June 

192G. 

j/ (r . (}.-IJ. 7d. 2 (Lahorc)~Some i'isne^ 
ir^ed b'l Jwigc a*id revuinlng fs9UC^ 
or/a’s 'L-,ci%or—Jicdgm‘i*t' of secowyJudgc filed 
/rt'iyin. 'i''. filed to 
liizhr appeil competent. 

'Vhere tbo trial Ju lga ilecUlud s nua isiuos and 
-ilu -wardulii; wa5 5U3caeded by, another Judge 
;,lV; decided the temu^in.ng le^n^, and gave 
ia>m«ot oqIv \o respect of issues uiod b> him, 

Ue^'l • that the de^isiou by tlio first Judge ou 

to 1 ^ ^ m=r‘^ith 

InemorTndun, .A appeal to make the appeal 
competent It this has not been done the ap- 
«,i /a-.nnot be cjutertaiuod . OliU Appea 

Pen.. [P. 6J8, c. 1 2] 

Mehar Chcind —for a\i)pellanfc. 

Bxdri Dan and TiratK Rani—i^y Hea- 

pDndenfcs. 

Fforde J.—Mr. Badri D,n ha? raised 
a preliminary objection that the memo- 
vaadum of appeal in the present ease 
has not been accompanied by a copy of 

the > judgment of f 

instance as required by O, 4- R.,... Civil 
PC It appears that the trial of the 
fluitwas commenced by Lala N.ranjan 
Das. who decided Issue No. 1 against the 
Defendants. Issue No. 2 in favour of the 
■ plaintiffs, and Issue No. 6 against the 
Defendant No. 1. Lala N.ranjan Das 

was then succeedod by Lala Muna Lxi. 
who procoeded fco bvy the remaining 
issues which had been framed by his 
predecessor, and in respect; of these 

remaining issues only did he give judg¬ 
ment. The judgment of Mr. Muna Lai 
has been tiled with the memorandum of 
appeal, but tbo decision of his predecessor 
?uroBpocfcof Issues Nos. 1. d and' b has 
not been bled. Mr. Mehar Ghand for 
tbo appellant argues that the deci¬ 
sion by the first Judge on these issues is 
not a judgmont. and, therefore, need not 
be filed with the memorandum of 

appeal. . , . . t .x c. t. 

jrQy opinion the decision of the nrst 

Court on these particular issues is a 

judgment, and such judgment is required 


to be filed with the memorandum of 
appeal to make the appeal competent. 
As this has not been done the appeal 
cannot be entertained and must be dis¬ 
missed witli costs. 

1 am fortified in the view above ex¬ 
pressed by a decision of a Division Bench 
of this Court in the Bhiwaui Cotton 
Spinning and Weaoing Mills v. Firm 
Bisken Sakai Bhagtoan~Das (l). 

Addison. J. —I agree. 

Appeal disrn^sed, _ 

(1) G. A. No. -2450 .d 1922. 
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Jai Lae, J. 

Nath 00 —Appellant. 

V. 

(Jknlam Dastgir and (ajto^/ier—Appli¬ 
cants—Respondents. 

Misc. First Appeil No. 460 of 1926, 
Decided on 8 th June 1926, from an order 
of the Dist. J.. Jullundur, T>/~ 4th 
December 1925. 

peooincial Insolvency Act (1920), S’. 9— Appit-^ 

cation by creditor for debtors adjudication — 

Procedure ai In .S’. 24 should be followed-^ 

Provincial Insolvency Act^ S, 24. 

0.\ un application by creditor lor debtor b 

adiudic.vtiou us insolvent it is the duty of the 

Court to enquire whether the debtor owed the 

pititiouing creditor Rs. 500 or more, and also 

generally to follow the procedure 

g ij 

B. D. Qiireshi —for Appellant. 

H. C. Kumai —for Respondent. 

Judgment. —The appellant lias been 
adjudicated an insolvent on a petition 
prosenfeod by the firm of Sewa Ram-Dial 
Das, who claim to be his creditors bo the 
extent of Rs. 10,880. Usual notices ware 
issued and on the date of the hearing the 
appellant and his creditors were present. 
The former tiled objections, the most 
important of which is that be denied 
being indebted to the petitioning creditor 
as claimed by him. The District Judge 
did not examine the petitioner or the 
appellant aud adjudicated the latter 
insolvent on the ground that he admitted 
that his debts exceeded Rs. 500 and that 
he did not declare before him that he 
could pay them. 

On appeal it is contended on behalf 
of the appellant that it was incumbent 
on the District Judge to follow the 
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Md. Din v. Sharampat 


^rooedui’O laid down in S.' 24 of the 
Insolvency Act and to require proof that 
the pobitioninjj creditor was entitled to 
present the petition. S. 9 of the Act 
lays down that a creditor shall not be 
entitled to present an insolvency petition 
acainst a debtor unless the debts owing 
to him amount to Rs. 500. It was, 
therefore, the duty of the learned Dis¬ 
trict Judge to enquire whether the 
appellant owed the petitioning c-editor 
R 3 . 500, or more, and also geneially ^o 
follow the procedure laid down in S. -i 

of the Insolvency Act. .j ^ 

I accept this appeal, set aside the 

der of the District Judge and remand the 

case to him with directions 

with the petition m acoordanoe with 

law. No order as to costs of this 

Appeal. _ 

Anneal acceptect> 
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Harrison. .T. 

Tattch Mtchaminad and others — Con¬ 
victs—Petitioners. 

V. 

Etnpero} —Opposite Party. 

Crioiinal Petition NOg754o^ 19^^^ 

:nha°”s.' j" Attook. D/- 30th April 

. 1 r S 4 , 0 Q-~CoiivlcHon under S, 

Crtmtnal P. C., ^ rharoe for theft on the 

297. /. P. C. set aside. — Charge jor j 

same facts cannot be based. 

3 . 

1007 and 40 Bom. 97, Cons. l _ 

Tjacuhmi IJarain and Dtn Dayal for 

^^^AbdurKskid—ioi: the Crown. 

Judgment.-In this case seven men 
were sent up for They were 

““"m'tted by tL District Magistrate on 
acquitted by t ordered them to be 

appeal who the 1 ^ charge was 

rjsr‘“ 

has been admitted. 


The facts alleged are that these seven 
men wont into a Muhammadan graveyard 
and there cut down »a tree. The cutting 
down of the tree was in the first instance 
said to have hart the religious feelings of 
the Muhammadans, and now it is said 
that by the cutting down they committed 
the offence of theft. Counsel for the 
Crown has relied on Bamsahai v,- Era- 
peror (l) : Emperor v. Prasanna Kumar 
Das (2) and Emperor v. Jivram (3). 
None of these cases, in my opinion, throw 
any light upon the position. This 'is not 
a case for forging a document and then 
making use of it, nor do the facts in this 
case resemble those of any of the autho¬ 
rities quoted. The action complained of 
is the cutting of the tree. This may have 
had two distinct results of hurting the 
religious feelings of those interested in 
the graveyard and of causing wrongful 
loss to the Muhammadan community who 
owned the graveyard. The act, however, 
was one. On the principle of “ auti’efois 
acquit *’ no further action could be taken 
against the accused after they had been 
acquitted on the first charge. 1 accept 
their application and quash the charge. 

Application accepted. 

(li [19213 48 Cal. 78=31 C.L.J. .476=57 I.C. 

278=24 C.W.N. 763. 

(2l ri9043 31 Cal. 1C07. 

(3) [ 1916 ] 40 Boro. 97=31 I.C. 361=17 Bora. 

I..R. 881. 
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SHADI LfAL, 0. J. 


Muhammad Din and others Judg¬ 
ment-debtors—Petitioners. 

V. 

Sharampat and another —Decree-hol¬ 
ders—Respondents. ^ 

Civil Kevision Petition No. 194 of 1926, 
Decided on 22qd May 1926. an 

order of the Dist. J., Gujranwala, D/- oth 


can¬ 
to 


February 1926. j j t* 

. Civil P.C., O. 21, B. 69—Time for deposit ci 
be extended—Court ts not bound to suggest 
Icvostt 5 per cent, of the purchase money. 

A^ application under O. 21, R. 89. must 
nade within 30 days from the date of the sale 
hud Court has no power to extend the period ot 

is not the duty of a Court to suggest to the 
udement-debtor that a deposit of five per cont. 
or Wmout to the auction-purchaser should bo 
nade at tbe time of depositing deore^l ^amount. 

Ghulam Mohi-ud'dhi —for Petitioners. 
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640 Luhore 

Judgment—Ou the Srd June 192o. 
house belonging to the judgment-debt¬ 
ors wissold in execution of “ mo°ey 
decree :iga,inst thorn : and on the Jth 
June an application was made on their 
behalf to the Court asking for informa 
tion as to the decretal amount due to the 
decree-holder. That information was 
correctly supplied, and the exict sum due 
to the decree-holder was deposited on 
the 0th June. On the OOnd ^he 

Hale was confirmed, and the order oE 
conQrmation has been upheld by the Dis- 

**'No v iris quite clear that, although 
the amount due to the dooree holder was 
deposited within 30 days fimm the date 
ol the sils. a sum a jual to o per cent, of 
the purchase money for payment to the 
purchaser was never deposited in Court. 
Ifc is bevond dispute fchib an apphcation 
under o. dl. R- 39 of the Civil P. C. mus 
i>e m.vlo within 30 d lys from 5^^ 

tho sale and it his been repeatedly held 

that fcho Court has no power to extend 
the period of limitation The earned 
coun^^el for petitioners contends that the 
guardian of bhs judgmeab'debbors was 
misled bv the inCirrnitiou given by the 

r^urb Bub no such oonbonbion was ever 
raised in the Oiurta below. Moreover, 
a perusal of the application made on the 
9th dune leaves no doubt that the sale of 
the property was entirely ignored by the 
guardian, and that the only information 
a"kod tor was with respect to tho amount 
duo to the dacrce-hoMer. Tnat informa- 

tion was correctly given, and it was not 

;bhe duty of the O .art to suggest to the 

ludvnont-dohtors that a deposit of .o 
lner°cont. for payment to the auotion-pin- 

ohasor should also be “‘•‘da. 

The learned District Judge has recor¬ 
ded ids findings on all the points raised 
before him, and no ground tor interference 
on revision has been established. The 
application is accordingly dismissed. 

Appli^O'tion dismissed. 
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Dalip Singh, J. 

Ismail —Convict—Appellant. 

V. 

E?7ipero?-—Opposite Party, 

Criminal Appeal Ko. 521 of 1926, De* 
cided on 3rd July 1926, from an order 
of the S.'J., Karnal, D/" 11th March 
1926. 

Peyial Code, S. 411—Proo/ of theft is not 
necessary for convicting under 6’. 411. 

Ifc is not correct that for a conviction under 
S. 411 there must be proof of theffc. 

The Public Prosecutor —for Respon¬ 
dent. ^ 

Judgment. —Ismail, appellant, ha9= 
been convicted by the learned Sessions 
Judge, Kamal, under S. 403 of the Indian 
Penal Code, and sentenced to two years" 
rigorous imprisonment including three 
months’ solitary confinement. 

The facts of the ease, as found by the 
learned Sessions Judge, ai'e that the 
accused-appellant was found in posses¬ 
sion of two buffaloes. These buffaloes 
are proved to be the property of other 
persons from whose possession they had' 
either strayed or been stolen about a- 
month before they were discovered with 
the accused. The appellant does not 
account for his possession and the fact 
that he was found in possession of th& 
buffaloes is proved by disinterested 
evidence. That same evidence on whioiv 
the learned Sessions Judge has relied 
proves also that the appelhinfe confessed 
at the time that the property was stolen 
property. It is <3ifB'-uIt. therefore, to 
see why the learned Sessions Judge did 
not convict the appellant under S. 379 
or S. 411 in tho alternative of the Indian 
Penal Code. The learnel Sessions Judge 
had not said that ho disbelieved this 
evidence. He seems bo consider that for 
a conviction undf»r S. 411 there must be 
proof of theft. This is not correct : see 
S. 410 of the Indian Penal Code. How¬ 
ever, there is no revisi >u before me for 
enhancement of the sentence and I find 
on the evidence that the accused-appel¬ 
lant is guilty either under S- 379 or 
S. 411 in the alternative or in -the cir¬ 
cumstances under S. 403 and, therefore, 
maintaia the conviction and dismiss the 
appeal. 
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Daeip Singh. J. 

Wall Shah and oiHcrs—Appellants. 

V. 

Bihari Lai and Respondents. 

Miaoallaneous First Appeal No. 1070 

o£ 1925, Decided on 25bh November p25. 

Giotl P. c„ O. 21 , R. 2 ( 3 )—ordering 
that decree holder would not be cnjltied to execute 
the decree tf judgment-debtor fulfilled certain 
^^dition— Jndgment-d<d>tor alleging fnlSdnient 

condition—O. 21 . R. 2 ( 8 ) does not apply. 
■^Whore the decree ordered th;it the 
header would not be eutitled to estate the 
hoiaer iudsment-debter would fulfil certain 

daor.»,if tlie ^ judgmeat-dobtor did 

rerdebti* to°'‘*;^o^enba? 

Srtter offlot the conditions in the decree had 

^2 (Srdfd nVappiy. 

Varga Das and Devi Dayal for Ap 

E-af—fo' Respondents. 

Dalip Singh. J.—1“ '‘for 

nondents obtained a decree in a suit for 

money against the appellants, the relo 

Tinrtion of which was as follows. 

That^the Defendants! to 3 shall lease 
xnac^ cn plaintiffs for a term 

T 2 o'“year 3 for Bs. 5,218 and that the 

delendants should redeem the land and 
put th 0 plaintiffs in 

^ «• /-fcr\ na.vcQ6Dfc bv fch 0 plainfciffs 

^e , ,? Qf 375 within 

into Cour defendants put the 

plSntififs in agrermonr‘\he 

SlKliaU let a decree for Ks. 375 

y:L"ri;Tstlai:nta°" Rs>5 each. In 

non-compliance the pl^ntiffs 

shall, in addition to the decree of ^. 375 
pa%ble as stated above, be entitled to a 

decree for Bs. 5.218 plus 

defendants ] og decree. 

ThrSmenJ-aebtors pleaded that they 
J ^ with the terms of the 

r».r; s"; 

nofc du0 3r oAArna to mo fco bo 

^‘;lU!butTre^;^^rom deciding any- 

1926 L/81& 82 


thing on this point. The main point wa.s 
the question whether the terms of the 
decree had been complied with or not. 
The Court below held that as the judg- 
meiit'd.^btors had nob certified co npli- 
ance with the decreo within the meaning 
of O, 21, R. 2 (3), Civil Procedure Code, 
therefore the executing Court could not 
go into tliis question and accordingly re¬ 
fused to allow the judgment-debtors to 
prove their contention. 

The judgment-debtors have appealed. 
Lala Durga Das on their behalf urges 
that O 21, R. 2 (3) does nob in terms 
apply to all the facts of this case and has 
cited fjegraj v. Mah^deh (l) in support 
of his c mbenbion. Dr. Nand Lai for the 
respondents argues that the point as put 
by Lala Durga Das was nob raised in the 
Court below. I find, however, that the 
judgment-debtors did nob plead that the 
decree had heeni satisfied and the plain¬ 
tiffs put in possession according bo the 
terms of the decree. This contention 
therefore has in my opinion no force. 
Dr. Nand Lai has next cited the follow¬ 
ing rulings in support of his proposition 
that the berms of O. 21, R. 2 (3) are aii- 
plioahle to the case, viz. 

Lachu V. Kfshen 0aH2): Rama Krishna 
Rao V. 3%lahrtshna R io (3); Abdul ^jatif 
V. Batnala B hi (4); Imamudin v. Binda~ 
basirii Prasad (5); Parma Ram v. L^htta 
Singh (6); Mithar Dravia v. Suhraminia 
Pillai (7); Badriidem v. Ghulam M.ohi~ 
drea (8): CK Utir Singh v. Amir Singh 
(9^; B'ijrang v, Oachmi Narain (10) and 
Selhurama v. Ghotta Raja Sahib (ll). 

I have been through all these rulings 
and none of them seems to me to have 
any application to the facts of this case. 

Tjp.graj v. Ddahadeb {,1), cited by Lala 
Durga Das, seems bo me to be directly in 
point. It was a condition precedent to 
the deoree-h diers taking out execution 
for Rs. 5.218 that there should hav • been 


(1) [1919] HOC. Ij. j. 11H=53 1. O. HH-z. 

(2) nOOV. 44 P. R. 1906=82 P. L. R. 1907. 

(3) [1920] 43 Mad. 476=56 I. O. 289—(1920) 
M. W. N. 261. 

(4) [1014] M. VV. N. 846=23 I. 0. 530=16 

M. E. T. 338. ^ ^ 

(5) [1920] 5 Pali. K J. 70=55 I, O. 89 j—1 

P.*t. I>. T. 149. 

(6) [1919] 135 P. R. 1919=53 I. C. 443. 

(7 11917] 5 L. W 644=10 I. 0. 889. 

(8) [1918] 36 Mai. 357=24 M. L.J. 5il -l2 

I. 0 562= 19111 2 M W. N. 473. 

(9) [1916] 33 All. 201 = 32 1.0.690=14 A. E. 

J. 132. 

(10) [19L21 15 . E J. 88=13 I. O. 914. 

UD [1917] M. W. N. 327=40 I. O. 820. 
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non-compliance with the terms of the 
tirst portion of the decree. It is open in 
my opinion to the ju.lgment'debtors to 
prove that as a matter of fact the decree 
has been complied with and that O. 21. 
R. 2 (3) does not apply to such a conten- 

cion. 

J, therefore, accept the appeal, set aside 
the order of the Court below and remand 
the case for decision by the executing 
Court. The respondents will pay the 
appellants’ costs of this appeal ; other 

costs will be costs in the cause. 

Ca>ie remanded. 


Mt. Narain Devi (Jai Lai, J,) 1926 

s 

less it finds that there is ground for holding that 
the application was liable to be rejected for any 
of the reasons mentioned therein. [P 043, 0 2] 

Dev Haj Saivhney —for Petitioner. 

Badri Dxs for Fakir Chand —for Res¬ 
pondent. 

Judgment.—The respondent Salig 
Ram applied for permission to sue as a 
pauper. The Subordinate Judge has 
granted him this permission. This is an 
a])plicatlon presented by the defendant 
for revision of the order of the Subordi¬ 
nate Judge. A preliminary objection is 
taken on behalf of the respondent that 
the order of the Subordinate Judge 
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Jai Lal, J. 

Firm Bhajan Barii’G ii Raj Mai 
Defonclanb — Petitioner. 

V. 

Mi. Naraiii Devi —Plaintiff Respon¬ 
dent. ^ 

Civil Revision No. 755 of 1925, Deci¬ 
ded on 17th June 192G. from the order 
(J the Isb Cl. Sub-J-, Amritsar, D/- 9bh 
November 1925. , 

ii: ia) Civil 1\C., S. ll't^Interlocufory orders 

_ Pinal orders In proceedings prior to suit or 

after ths suit terminating tlie proceedings one 

wav or the other, are revisable. . . i. i 

R>vision lies when the order sought to be 
revised is not pissed in the course of proceedings 
in the suit or when it terminates one way or the 

other any separate proceedings which may arise 
oither before the sun U deemed to be instituted 

or after the suit has been disposed of an instance 
of the former being proceedings in an application 

for le.ave to sue as a pauper aud an instance of 
the latter being proceedings to set aside an ex- 
n vrte decree or a dismissal for a default : 32 All. 

- A I li. 1^>2*2 All. 1\ A. I. B. 1925 All. 610 ; 

A T 7i 1026 Lnh. 370, and A.l.B. 1925 Lah. 191, 

CP 643, 0 1] 

(b) Civil P.C. O. 33, B. 5 {e)—Plaintiff ap- 
plying to sue as a pauper agreeing to pay certain 
amount to hts pleader after succeeding In the 

_ 1^0 condition enabling pleader to recover 

his fees from decretal amouyit — B. 5 (e) does not 
apply. 

The plaintiff applying to sue as a pauper did 
not pay any fees to his pleader but entered into 
an agreement with him that after ho succeeded 
in the suit, ho would pay Rs. 80 to him as his 
fees. There was no condition by which the 
pleader could recover his leas from the decretal 
amount and the suit was for Rs. 10,175. 

Held ’ that the case would not fall under R. 5 
(e) : 9 Bom. 371, Dlst. [P 643. C 2] 

(c) Civil P. C., O. 33, B. 5— Applicant held to 
be pauper~All matters mentioned In B. 5 need 
not be gone Into unless raised. 

When the Court has found that the applicant 
is a pauper it is not necessary for it to give a 
finding on the other matters given in R. 5, un¬ 


being an interlocutory one, no 
application for revision lies. Firm Lal 
Chand Mangal Sen v. Firm Behari 
Lal Mehr Chand (l) is cited as authority 
in support of this contention. It was 
held in that case by a Full Bench of this 
Court that no application for revision of 
an interlocultory order lies. Reliance was 
also placed on Mohammad Ayah v. 
Mohammad Mahmood (2) in which a 
Division Bench of the Allahabad High 
Court held that no application for revi¬ 
sion of an order granting an application 
for leave to sue as a pauper lies. An 
opinion, however, was expressed that 
when such an application is rejected the 
case of the applicant comes to an end and 
application for revision would lie, but 
that when the application is granted the 
case of the pauper is nob decided within 
the meaning of S. 115 of the Code of 
Civil Procedure. 

In Mahadeo Sakai v. Secy, of State (3) 
it was held that no application for revi¬ 
sion lies against an order rejecting an ap¬ 
plication for leave to sue as a pauper. A 
contrary view however, was expressed in 
Ram Prasad Singh v. Jagdamba Pra^ 
sad (4) which is also a case decided by 
the Allahabad High Court. So far as I 
have been able to discover, Mohammad 
Ayuh V. Mohammad Mahmood (2) has 
nob been expressly dissented from in any 
subsequent case in that Court. In Ram 
Sump V. Gaya Prasad (5) however an 
opinion was expressed that an applica¬ 
tion for revision would lie when an order 
is passed by a Subordinate Court in pro- 

(ij A^I. R. 1924 Lah. 425=5 Lvh. 283 (F.B.). 

(2) ri910] 32 All. 623=6 I.C. 831=7 A.Ii.J. 

741. 

(3) A. I. R. 1922 All. 1=44 All. 248. 

(4) A. I. R. 1925 All. 547=47 All. 872. 

(5) A. I. R. 1925 All 610=43 All. 175. 
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ododiDS? which are separate from the 
salt. The same view was taken in 
Piroz Shah v. Qarih Skah (0); Azim Bihi 
V. Imtiaz Begum (7). An examination of 
the aufchoribioa shows that the latest ten" 
denoy of the Courts is to entertain ap¬ 
plications for revision when the order 
sought to be revised is not passed in the 
course of preoeedings in the suit or when 
it terminates one way or the other any 
separate proceedings which may arise 
either before the suit is deemed to bo 
instituted or after the suit has been dis¬ 
posed of. An instance of the former are 
nrooeedings in an application for leave 
to sue as a pauper and an instance of the 
Hatter are proceedings to set aside an 
ex-parte decree or a dismissal for default. 
In all such cases the final orders of the 
Courts are open to revision. Consequen¬ 
tly I overrule the preliminary obj-o 

'°On the merits it was contended on 
behalf of the petitioner that Salig Bam 
admittedly had entered into an agree- 
ment with reference to the 
ter of the proposed amt 

oonnsel who appeared on his behalf had 
obtained an interest in suoh subject 

It appears that when being 

osamined Salig Ram stated that he had 
nnfc paid the fees to his ioounsel but that 

ha ha^agreed to pay Bs. 80 to him when 
he had ag Plaintiffs claim 

'“JKS «■ 10,17W5-3. I 

do not think that under all the °»>-oum 
.tanoas the provisions of O. 33, o fel 
anoly to the present case. It was no 
doub^ held in Manohar Bam Ch.andra v. 
Ijakshfnan Mahadev (8) that ^ 

Arsons, being about to sue to redeem a 
^"ain jagir village, applied for permis¬ 
sion to sue as paupers, and it appeared 
thrt they entered into an agreement 

^ith a vakil to pay him as remuneration 
7 hZ fiervioes as vakil in the ease a 

£Or his gQQ tljg 

decided and in default of pay- 

mwt the vakil was authorized to recover 
S .0 money out of the revenues of the 
‘A village the agreement was within 

the scope of Gh W o 

fn my opinion is distinguishable 

° ^ In this case there is no oondi 

tion that fcbevakil^£]^d^f^J?5^i^^ 

(8) H685] 9 


recover the money out of the amount, 
if any, decreed in favour of Salig Ram. 
As compared with the value of the suit 
the amount of fee tD be paid to the 
Vakil ii S3 small that it would be unrea¬ 
sonable to apply the provisions of O. 33, 
R. 5 (e) to this case. 

It was then contended on behalf of the 
petitioner that Salig Ram having died 
since permission to sue as a pauper had 
been given to him by the Subordinate 
Judge the suit could not be continued in 
forma pauperis at the ing'^ance of his 
legal representative, unless the latter 
proved that she also was a pauper. 
Radhahrishna Aiyai\ In (9) was quoted 
as authority in support of this proposi¬ 
tion. I do not express any opinion on 
the merits of this objection because in 
my opinion it ought more appropriately 
to have been taken before the trial 
Court, 

Then it was contended that the learned 
Subordinate Judge has not given any 
finding on the other matters mentioned 
in R. 5 of O. 33. The learned Judge 
having held that Salig Ram was a pauper 
it was not necessary for him to give a 
finding on suoh matters, unless the lear¬ 
ned Judge found that there was ground 
for holding that the application was 
liable to be rejected for any of the rea¬ 
sons mentioned therein. It appears that 
no such objections were pressed before 
the Subordinate Judge I must assume 
that the Subordinate Judge was of the 
opinion that the application was not 
open to any of the objections mentioned 
in R. 5 of O. 33. 

The next objection of the learned 
counsel was that the Subordinate Judge 
did not allow him to produce the whole 
of his evideuoe. A reference to the re¬ 
cord, however, shows that the witnesses 
were examined on behalf of the peti¬ 
tioner and that his case was closed with¬ 
out any protest on his behalf. The 
consequence is that hig application is 
dismissed with costs. 

•Application dismissed. 


\ ___ 

(9) A. I. B, 1935 Mad. 619. 
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Zafar Ali. -I. 

—Appellant. 

V. 

Ndrain Singh anil otkeys Respondents, 

Second Appeal No. 2898 of 1925, De" 
cided on 12th March 1926, from a decree 
of the D.3b. J„ Gurdaspur, D. - 13th 
August 1925. 

C 0 ‘sharers —.Urcr.s^r possession, 

Jh., H and Js. were throj co-owner.^ of a cer¬ 
tain land, being brothers. Possession >Yii3 with 
the first. Plaintifis, sons of H, sold their share 
iu the holding tu str.mger, which w;fcs pre-ompted 
hj (}, son of J'n.. aiuPin whoso favour the share 
ol Js. was mutated ou Js’s death, no mention 
using m id} of the plaintiffs who then sued for 
possession of a h il£*share of Js., 12 years after bis 
death. 

Hold : that the suit wa? time-b.irred a.s G was 
in pos^ssion in his own right since Js’s death 
and not as his co-owner and so his possession 
became adverse to plaintiffs. fP ti44 C ‘2J 

Fakir Ghand —for Appellant. 

Jatiina Dass —for Respondents. 
Judgment. — The proprietary hold¬ 
ing ill which the plaintiffs claim a share 
appears to have descended from Jamiat 
Singh the common ancestor of the parties. 
Jamiat Singh had three sons. Jagat Singh 
Jhanda Singh and Hira Singh. The de¬ 
fendant Bishan Singh is ‘the grandson of 
Jhanda Singh and the plaintiffs are 
“randsons and representatives of Hira 
Singh. In the jamabandi of 1890 Jhanda 
Singh, the sons of Hira Singh and Jagat 
Singh were entered to be co-owners of 
the holding, but Jhanda Singh alone was 
in possession of the entire holding, and 
the other co-sharers were entered as 
absentees. In 1896 the sons of Hira 
Singh sold off their share in the holding 
to a stranger and thus ceased to be co- 
sharers therein. Jhanda Singh seems to 
have died before that and Gatfcu his son, 
pre-empted the share sold successfully 
and thus became owner of 2-3rds share 
in the holding and he was like his father 
in possession of the entire holding. 

Jagat Singh died in 1907 and his share 
was then mutated in the name of Gattu 
alone who was actually in possession. In 
the mutation proceedings no mention was 
made of the plaintiffs who were undoubt¬ 
edly entitled to succeed to a moiety of 
Jagat Singh’s share as his heirs, but they 
were absent in another village and did 
not come forward to claim it. They 
brought the present suit in 1923 for p:j3- 


session of half of Jagat Singh s share and 
the defendants pleaded inter alia that 
the suit was time-barred. This plea haa 
been overruled by the trial Court as 
well as the learned District Judge who* 
has disposed of it thus : 

JagAt Si igh had been recorded as an abrentee 
ever since l'<90. In 1907 Gattu (app Hants 
father) m ide a report to the patwari settiug forth 
Jagat Siagh’s absrjnoo and his owa possession and 
requesting that J igat Singh’s name might e 
removed and his own substituted. Before the 
mutation came before the Revenue Officer Jagat 
Singh died ; Gattu became aware of bis death 
and he claimed the la ui as J.tgat Singhs heir. 
Mutation was sanctioned iu his favour as Jagat 
Singh’s heir. 

Appellant’s counsel relies on this long absence 
and ot^pecially on the statement to the pats^an in 
1907 a 3 proving the appellant’s adverse possession. 
In my opinion this case is governed by tho 

General principles of joint possession of pro^rty 

as laid down by their Lordships of the Pnvv 
Council in Appeal Case No.> 230 of 191.^ and 
Hardlt bingh v. Ourmukh Singh (1). No doubt 
Gattu maoife ted t ' the patwari his inte ition to 
hold advo.sdy iu future, but how was that 
oo n iiunicated t> the other heirs of Jagtu. it 
he had succe ded as the sole heir of Jiigtu the 
re.sult might have b.-en different but he suc¬ 
ceeded simply as heir. 

This reasoning of the learned District 
Judge is obviously erroneous and the 
rulings cited by him are not iu point. 
The plaintiffs and the defend tat were 
neither co-parceners nor members of a 
joint family and the former were not co- 
sharers in the bolding with the latter. 
The possession of Gattu was not as one of 
the co-owners but in his own 
exclusively which he as.'-erted in 1907.. 
The plaintiffs’ right to sue for possession! 

accrued in that very year on the death; 

of Jagat Singh and as they brought the 
present suit in 1923. the suit is clearly 
timO'barred because defendant has been, 
in possession adversely to them in his; 
own right aud not as a co-owner on be-i 
half of himself and other co‘Owner9. 

I, therefore, accept the appeal and 
reversing the rfecroe of the Court below 
dismiss plaintiffs’ suit with ousts 
throughout. 

Appeal accepted. 


(l) 20 Bom L. R. 1064=2tt C. L. J. 

437=47 I. C. 626=64 P. R. 1918 (P. C.) 
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OamfbeIjIj and Dadif Singh. JJ. 

Nihal Plaintiff—Appellant:. 

V. 

Amar Waifc— Defendant—Respondent. 
l?irst Appeal No. 64 of 1922. Decided 
on 13th July 1926. from the decree of 
the Senior Sub-J.. Lahore. D/- Ist Octo 

ber 1921. ,, 

5^ ff») Contract — Construction—Counter offer 

wtpJIflS rejection of offer. « , . a 

A oflorod by a lettor to sell only 

did not -c^t. Then acoepted^^b^ 

t'tf.ir"bi\\fhdfno^;xVressiy'"witbdraw 
^ip^nal offer of Be. 0 - 14-0 a rupee. B sued A for 

damages for breach of contract. rt iq-9 

TTeld : that B by hia ^H.q 

impliedly rejected A [V^iv. O 2] 

and thero was no contract. L . 

c rr.7"; i-i-.i.r.'?-;;-.;;. 

Hrcr;r:3-- 

objection on fjround o/ cosli. -va 

rr. e 

subject imvtteJ In dispute, and 

he ad valorem on ^he amoun o st. ^ ^ 

7J,idri Das and Bar Gopal-iov Appel 
^’"j'agar. Bath .loaar,<-af and Me^^r Chand 

Mahajaa—lor rtesiiondont. 

Judgment.—The plaintiff-appellant 
in th" avTe sued the defendant-respon- 
aent for Bs. l^o-l^S l°l 

dofondant°had made him an offer by a 

rir .f' 3 ~£“-i 

T-l in the rupee, less As. 6 per rupee 
A®' ..^aAflivfld bv the defendant from 
iLX b7 way of dividend. The 
rint^ralleged that he had accepted 

S'.S.™ ““I- ■>' S"’Z 

o£atele„r subsequently the 

lo S»« 

tract ; hence the suib^^^ 

It ,B the parties at length. 

rap^ars'^T the plaintiff had sent 
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out various circulars to tho public at 
large offering to buy claims of creditors 
and deijositors with the People’s Bank 
which had gone into liquidation in Octo¬ 
ber 1918. Since that date some As. 6 in 
the rupee had been paid by way of 
dividend by the liquidators. In response 
to one of these circular letters, which is 
dated the 4th November 1918, marked as 
Evh. P-1, the plaintiff invited offers of 
sale from creditors and requested a 
statement of the price that they will be 
willing to take. On the 5th November 
accordingly the defendant replied as 

follows : 

In reply to vour letter above I bog to inform 
you that my total claim against the I’eople a 
Bank (in liquidation is Re. 41.800 and ^ 
another friend wboso claim is alwut Rs. 8,^- 
I have been ofierctl up to As. 13-6 per rw|^e, 
(annas Ihirtcon and pics six per rupee) minus the 
dividends already received by some Dahore mou 
whose names I am not Inclined to state both for 
People’s Bank and Amritsar Bank. But I am 
not willing to sell thorn for anything less than 
As 14 a rupee minus tho amount or As. G 
per rupee already received. Annas ^4 >5 my 
minimum rate. Soil you are idling to pur¬ 
chase it for As. 14 a rupee I shall bo willing, 
to part from it and you can inform me 
if you like. No need for writing less rate. 1 

have also about Rs. 24.000 ip 

besides and I will sell it also for As. 14 

rupee U you desire, but it is not compulsory for 

the 9bh November 1918 tho plain¬ 
tiff sent the following telegram : 

D 3 tter received accepting peoples thirteen 

ann:is nine pies. , i 

To this the defendant replied by wire 

which is not printed hut a copy of which 

13 written at tho back of Ex. 1 U- t-* • 

1 rfiss then fourteen annas not accepted. 

On the iGth of November the plaintitr 

sent anothar telegram. 

Transaction people’s claim. Your offer at 
fourteen annas accepted. Sending money before 

On the same date defendant replied 

bv postcard as follows . 

‘vour wire accenting annas fourteen per rupee 
minus amount already received reached me on 
IGth November 1018. But this wire refers to 
mv Beoplc’s Bank deposits only, while my offer 

tol annas 14 (fourteen annas) per ru^ hmnus 

amount, already received) is for 

nermv letter sent to you on the subj^t m 
reply to you- enquiry i. e., for People a Bank and 
Amritsar Bank, both. Therefore if yon are 
willing to buy my deposits of both the 
noted Banks People’s and also 
at annas 14 per rupee, yon my send tho 
to the Manager of the Pup^b National 
Hoshiarpnr (Lala Ganga Bishen) together with 
other transfer forms for ^ i^th B^ks. If not I 

am not willing to part with my 

deposit only at annas 14 per rupee if you do rot 
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wAnt to buy my Amritsar Hank’s fleposits also 
Total amount is about U«. 69,000 for both 
Rs. 15,000 plus Us. 21.000, Uooplo’3 and Amritsar. 

If you want to buv People’s and Amritsar Bank 
deposits at annas 11 per rupee you may send 
the money ; if not willing no money then. 

Evidently before this post card reached 
the plaintiff ho sent a wire on the 17th 
l^ovetnber : 

May send money on Monday or Tuesday you 
tl»oro wire. 

To this the defendant sent a wire in 
reply on tho same date : 

Do not -^end money at all. 

On the I8th November in reply to the 
postcard of the iGth November from tho 
defendant the plaintiff wrote as follows : 

Your postcard dated sixteenth confirming 
your offer and my aoc3ptance for People’s claim 
at fourteen aauas received your letter referred 
clearly gave me option to purchase People’s alone. 
Thus coucract legally complete. Not senling 
money as instructed in your telegrun of the 
seventeenth come personally and take lying 
your disposal will want two days ; otherwise 
enforcing contract through Court responsible you 
tor costs, talco notice. 

On the 19th November the defendant 
sent a postcard : 

In reply to your telegram of 18tli November 
1918. 1 inform you tbac as I am with whole of 
my family in bad healtli, I am unablo to come to 
liahorc. If I have given you option in my 
letter in reply to your on*|uiry to buy any one 
of tho two Banks deposits I am willing to sell 
Peoplo’.s to you at annas 11 p^r rupee. No need 
of going to Court. I* therefore, request you to 
como to Hoshiarf>ur at once wich nicessary 
forms and uiunoy to settle tho matter. I also 
request you to bring with you my letter o.i tho 
subject. 1 shall wait for you and be at 
Hoshiarpur up to 22nd Novomher 1918 for 
settlement. Bat please do not fail to bring my 
letter on the subject which is on tho back side 
of your letter for my p,3rusal. 

On tho 21sb November the plaintiff 

replied by wire as follov/s : 

Registered postcard received twenty-second 
hearing in Chief Court : money ready come and 
take otherwise ; reaching on Sunday. Wire. 

On the 23rd November tho plaintiff 

sent a further telegram : 

No reply ; coming with money to-morrow. 

On tho same date the defendant sent 

a telegram to the plaintiff : 

Do not come Sunday time limit passed. 

On this the plaintiff sent a telegraphic 

notice on the 24 th November : 

Telegram received not bound by your further 
time limit not agreed by me. Plea nonsense 
money lying sinoe acceptance according your 
instructions ; my part of contract complete. 
Carry out transaction gentlemanly otherwise 
proceeding in Court at your rfsk costs. 

No notice seems to have been taken 

by the defendant of this last wire and 

the plaintiff accordingly brought his suit. 
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The defendant pleaded inter alia : (U 
that the telegram dated the 16th Novem¬ 
ber did not constitute an acceptance 
because no offer had been made by the 
defendant, (2) that if there was an offer 
it was rejected by the defendant by 
telegram dated the 9th November and (3) 
that the acceptance was not sent within 
a reasonable time of the offer. The 
other pleadings are immaterial to tho 
decision of the case. 

The issue relevent to the above plead¬ 
ing was framed by the Court as follows ; 

Whether there was a valid contract between 
the parties on the IGth November 1918. 

The trial Court held that the letter of 
the defendant of the 5bh November was 
an offer and not a mere enquiry or quota* 
tion. It also held that the offer had 
lapsed by the counter-proposal of the 
plaintiff made on the 9th November that 
the plaintiff’s acceptance of the 16th 
November, therefore, was not an accep¬ 
tance of an offer still outstanding but 
was a fresh proposal and constituted a 
fresh offer. There was no ' contract 
therefore on the I6fch November, the 
date alleged by the plaintiff as the date 
of the contract-and therefore it dismissed 
tho plaintiffs’ suit. The Court did nob 
allow the defendant his costs. Tho 
plaintiff has appe.iled and the defen¬ 
dant has pub in cross-objections as 
regards his costs. 

In appeal before us it has been con¬ 
tended tha*; the offer of the 5th was 
still standing when the plaintiff sent his 
tologram of the l6bh and that, therefore, 
on the I6bh there was a complete con- 
traob and the defendant bad committed 
breach thereof. In support of this it is 
argued that tho plaintiff’s telegram of 
the 9fch offering As. 13 9 was not a 
fresh offer at all bub was only an 
enquiry, and that even if it was a counter 
proposal the reply of the defendant neces¬ 
sarily conveyed tho implication that the 
offer to sell at As. 1-4 was still standing, 
and that therefore the plaintiff’s accept¬ 
ance of the ICtli constituted a binding 
contract. In support of this proposition 
it was contended that the subsequent 
letters of the parties dated the I6bh 
November to 24bh November should be 
looked into to construe the meaning of 
the telegram dated the 11th November 
and that this correspondence made it per¬ 
fectly clear that the defendant intended 
to keep the offer of the 5th November 
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oubstanding until tho 16th. On the other 
hand the respondent has contended that 
tho letter of the 5th November does not 
constitute an offer at all and further that 
a counter proposal ipso facto implies tho 
rejection of the offer and that therefore 

theie was no offer outstanding after the 

rejection of tho counter proposal on the 
11th and there was nothing for the plain¬ 
tiff appellant bo accept on the l6bh. 

The respondent further contended 
that the subsequent correspondence could 
nob bo used for the purpose of deciding 
what the position of the parties was on 
the 16th and the respondent ^bed 
Betised Beports^ 144. Hyde v- TTrenc/i , 
Leake on Contracts at page 26 of the latest 
edition Halsbury’s Laws of England Vol. 
VII, page 352. paragraph 721 ; A, i. 
1922 Patna 24 and 12 En.lis>i anrZ Empire 
Digest page 59. In reply the 

contended that S. 6 of the Contract Act 
made it clear that the rule laid m 

Hyde v. Wrench and in HaUbury 3 Laws 
of England. Vol. VII. page 352. paragraph 
724, did not apply m India and he also 
replied generally to the, argamonts of 

for ~ ;; 

appeal is whether the ' 

November constituted 

institute an offer in clear 

there is no force in the «® 

respondent that it was for 

for offers. iTho next point that 
decision la whether thetelegiam 
9th November makes a counter 

the plaintiff. We ire again 

opinion that it does. The defendant had 

made it perfootly clear that ho wa 
going to accept any offers of less than 
fourteen annas in his letter, yet th 
plaintiff sent the telegram offering 
0-13-9 In the circumstances of tnis 
fase, therefore, it seems to us p^fectly 
clear that tho rule in Byde v. 
applies and the counter offer implies .a 
rJjeobion of the offer made by the 

^°Next°we have to consider the argu¬ 
ments of the appellant that the telegram 

of tho 11th by the respondent implies 

that the offer oNthe 5th of November was 

:^riLuts— 

"nTta'cTearly aSin oTopinion that this 

telegram does not contain any words from 
which a necessary implication arises that 


the defendant regarded his original offer 
as still outstanding, or that he renewed 
his offer of the 5bh by means of this 
telegram. 

The appellant has contended that S. 61 
of i \\0 Gonbraob Act (where revocation ol 
an offer is deSned) does not include ro’ 
vocation by means of a counter proposal, 
and that, as a Code is exhaustive on 
matters with which it deals, therefore 
the law in India is different on this point 
bo the law in England. On its being 
pointed out to the appellant that his 
argument implied that oven a rejection 
of the offer would nob determine the offer 
which would still remain outstanding 
according to the appellant s argument 
until one of the conditions mentioned in 
S. 6 were complied with the appellant 
argued that this was so. We are clearly 
of opinion that this argument is wholly 
fallacious. In the first place, revocation 
of an offer means some action on the part 
of the offerer by which the offer is ro- 
aalled or revoked. It dje? nob follow 
that the offer cannot be determined by 
action on the part of the offeree and 
therefore while fully conceding to the 
appellant that a Code is exhaustive on 
matters with which it deals we do nob 
see that there is any difference between 
the English and Indian Law on the ques¬ 
tion of the determination of an offer by 
its rejection by the offeree. Now. in 
Hyde v. Wrench it was held that in tho 
circumstances of the case the counter 
offer by the offeree implied the rejection 
of the original offer. We are of opinion 
that in the circumstances of this case 
similarly the counter offer by the plaintiff 
appellant on the 9bh implied a rejection 
of the previous oft'er of the defendant res¬ 
pondent of the 5bh. 

The matter can also be looked at from 
another point of view. Even assuming 
that an offer is only determined by re¬ 
vocation it seems to us that, ordinarily 
speaking, a counter offer would imply a 
rejection of the previous offer, because it 
would imply that a reasonable time for 
communicating acceptance of that offer 
had lapsed, and that, therefore, the offer 
had been determined. In the oircutn- 
stances of this case it would be clear that 
the telegram of the 9bh showed that tho 
plaintiff regarded three days at the most 
as a reasonable timo for tho offer to bo 
considered standing and that thereafter 
the offer was no longer standing. In the 
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letter of the 5th moreover the defendant 
said : *' If you are willing to'purchase it 

(i. o, the claim against the Bank) for 
annas 14 a rupee 1 shall bo willing to 
\ art from it and you can inform me by 
v.-ire if you like Now, the words “ If 
you like ” we consider clearly do not 
moan that the plaintiff was given an 
option to wire or not as ho chose but that 
he was definitely asked to wire if he 
decided to purchase the claim. We rnust 
vomember that the parties are Indians 
and evidently not well acquainted with 
the Bnglish language in which the corres- 
poodenco was carried on. However doubt" 
lul the English construction of the ex¬ 
pression might be the literal translation 
of that expression into vernacular would 
at once make it clear to what the phrase 
“If you like” referred. There could be 
no doubt about it whatsoever in the 
vernacular and it seems to us perfectly 
clear that the defendant intended that if 
the plaintiff decided to purchase he. 
should reply by wire. It is, therefore, 
clear that the defendanc certainly de¬ 
manded a prompt answer and we cannot 
consider that the delay of three days was 
,i compliance with the request of the 
defendant. Further, the plainbifl by 
sending a tel-e-gram on the 0th showed 
that on that date ho was of opinion that 
t.ho offer of the defendant should be re¬ 
plied to and therefore at the most ho 
himself considered that fc’'.ree days was a 
rcosonablo time in which to reply. From 
the above it follows also that, e\en if tbo 
telegram of the defendant of the 11th 
November bo taken as containing an im¬ 
plied renewal of the offer ol the 5th or 
implied statement of fclio fact that the 
offer of tbo 51h was still outstanding, the 
acceptance of the iGbh was nob in the 
circumstances a good acceptance. More 
than five days have elap-ed since the 
! 1 th and wo canrot hold that the offer 
of the 5th even if renewed impliedly by 
the telegram of the 11th was still stand" 
ing on the 16bb. It mu&t be borne in 
mind that in his pleadings the plaintiff 
never relied on any renewal of the offer 
on the 11th. He only referred to one 
offoi*. namely, that of the 5th. 

The next question we have to con¬ 
sider is the effect and bearing, if any, of 
the subsequent correspondence on which 
the appellant has relied strongly. Even 
assuming that this correspondence is 
relevant for the purpose of determining 


the position of the parties on the I6feh, 
we do not think a consideration of the 
correspondence leads to the conclusion 
that the appellant would have us draw. 

It is clear that on the 16th November 
the respondent by his post card said two 
things. He first repudiated the plaintiff s 
idea that the wire of the 16th was a good 
acceptance of any offer ever made by 
him. At that time the respondent seems 
to have been under a bona fide mistaka 
as to the terms of his letter of the 5th as 
is shown by his insistance on seeing this 
letter in his post card of the I9bh. Be 
that as it may, however, by his post card 
of the 16th he x>ointed out to the plaintiff 
that the acceptance was not a good 
accei^tance and be then went on to report 
what he at the time seems to have 
thought was bis original offer of the 5th 
but which was certainly not that original 
offer, namely, that he was willing to sell 
his deposits both ii^ the People’s Bank 
and in another Bank called the Amritsar 
Bank at annas 14 per rupee, but that he 
was not willing to sell one of thorn only. 

On tho plaintiff threatening him on the 
ISbh of November with proceed ings in 
Court and alleging that the terms of the 
original offer were clear about tbo sale 
of the People’s Bank deposit alone tho 
defcTicianb replied that he was willing to 
sell if as a matter of fact ho had^ offered 
CO sell the People’s Bank deposits arone 
at annas 14. Ho requested the plaintiff 
however to come to Hoshiarpur, his own 
rosidence. before the 23rd September, 
and ho insisted on the plaintiff bringing 
back his letter. 

It is clear, therefore, that on tho Iffth 
tho defendant said no more than tlh.^ 
that he was willing to abide by the terms 
of bis previous offer if there was such an 
offer, and that tho matter should bo 
settled by the plaintiff by coming to 
Hoshiarpur on tho 22nd November. 
When the plaintiff did nob come on tho 
22nd but offered to send the money the 
defendant definitely said that the time 
limit of the 22nd November was over and 
he was not willing to accept the plaintiff ’s 
offer of the IGtb. The appellant would 
have us hold that this correspondence 
shows clearly that the defendant all along 
accepted the view that tbo offer of the 
5th was still open to acceptance by ibe 
plaintiff but that he merely objected to 
the’ plaintiff accepting what be mis¬ 
takenly considered was only a part of 
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liis oEfor and that therefore it 
taken that it it oan be shown that the 
tolegram of the l6th did ajoept the offer 
of the 5th it is not open to the defendant 
to contei%i that ho never agreed to regard 
tho offer of the 5th as still standing. It 
sooms to us that this is not the oorract 
eonstruotion of tho subsequent oorres 
iiondenoo. It must bo again borne in 
mind that the parties are not writing in 
•a language familiar to them Great 

stress has been laid by the 
the fact that in tho post card of the 16th 

;T,e word “ m? offL-. Wo do not think 

thel.rrties should be tied Ho so moti- 

iT Tetl^^nd ^^bte ftls^^lfa- ft on 

^rtte^rr'm:":! bi” offeroT£e/th he 

::tt\eranJ' 

That he did so f;;\‘V;Xsequent tele- 
dition 13 P’^°''®^ by fhe nlaintiff 

e"'°^nd November had passed, 
after the -'•j;" ‘ j the whole of these 
Considering, ‘beietore, opinion 

documents together defendant 

that it is not Bbowii that the^def^en^^^^ 

has by necessary of tho 

to the plaintiff rogaardmg the otter o 

5fch as outstanding. 

No .Jhor poiob bo. b.o» .,g~ 

'2,1; S.TS'KiJ.- 

The defendant’s cross-objections ro- 
, • tn ba dealt with. A preliminary 
• • foton bv the appellants that 

objection cross objections is 

not the V. Buac/par 

relies on K(irna . g„pport of bis 

North Bengal in euppo 

contention that Art.^^l.^^Soh 

Court-fees Act d Cross-Objaotions on 
tion of V. Rimgpur North 

costs, no doubt supports his 

Bengal Bank W j^^nd In re 

contention^ On the ocne_ 

A. I. R- 1921 Cah 55. 
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Makki (2) and Bowlins v. Tjachmt 
Narain (3) a Patna ruling are against him. 
There is no ruling of our Court on the 
point which has been shown to us. It 
seems to us, however, that the decisions 
of the Madras and Patna High Courts are 
correct on this point and that, with all 
respect, the decision of tho Calcutta High 
Court is nob correct. On the plain 
ing of the words of Art. 1, Sch. 1, of the 
Court Fees Act it seems bo us perfectly, 
clear that when costs are the sole ground 
of cross objections it cannot be said that 

they are nob the subject matter in dis 

pute, because it would follow that there! 
U no subject matter m dispute at all. 

Counsel for the respondon t s argument 

seems to be that costs are m dispute but 
costs are nob the subject matter oE b|i a 

dispute. This seems bo us to be a dis¬ 
tinction without a diff^eronce. „ . „ 

The Calcutta High Court relied on two 
judgments of their Lordships of the Privy 
Council ; Doorga Dass v. Ramnatk W 
and Nilmadhab Dass v. Bishnntbn-t 
Dass (o). Their Lordships, however, wero 

nob dealing with the 

Art. 1. Sch. 1. of the Court Foes Act hub 

wei-o construing an order 
U not bet.ire ui and ware deciding whe 

ther co.3ts could be reckoned as part of 

the subject matter m % oOO 

pnrpo-0 of miking up tho lls. lO.OlU 

which was the .';“°Th 3 Privy 

appeal to the Privy Council. The 1 iivy 

Council decision therefore is not directly 

in point. Ordinarily speaking, ‘be oourso 

of an appeal \vould be determined by 

plaint L framed and laid in the suit and 

costs e.v necessitate re, cannot bo the 

subject matter of ^osts 

from this it does not follow that costs 

cannot bo tho subject matter of dispute 

in an appeal or in a second aiipeal, an t 

it seems to us that their Lordships deci- 

slr dTes not apply to the facts of this 

‘’“‘we therefore hold that the Court- 
fees should be ad valorem on the amount 
LlTe costs, but on the -erits we do not 
qea any reason bo interforo with the ais 

cretion exercised by the trial 

this matter and while we ^ , 

pared to charaote^rjze the defond^;^ 


( 2 ) 

(3) 

(4) 

(5) 


M p" ^c: cn6i=^4 Pat. L. W. 223^ 

U8^?8 Mri" 1 : ^-12 

« 1-489 r^7o:^ 
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conduct as shifty we are not prepared to 
set aside the order of the trial Court on 
this point. The cross-objections are 
therefore dismissed with costs. The res¬ 
pondent should be called upon to make 
up the Court-fee on his cross-objec¬ 
tions as he agreed to do if his objections 
were heard and the decision on the point 
was against him. In the circumstances 
we think time should bo extended as 
there was no ruling of our Court bearing 
on the point and the latest ruling and 
the only one containing some discussion 
of the point was in the objector’s favour. 

Appeal and cross objections dismissed. 

A.I. R. 1926 Lihore 650(1) 

Fforde Campbell, JJ. 

Bam Sarup —Appellant. 

V, 

Ram Saran and another —Respondents. 

Second Appeal No. 2601 of 1922, De¬ 
cided on 7th June 1926, from a decree 
ofthoDist. J., Ambala, D/- 18th July 
1922. 

Evidence Act, S. 115 —Person entitled to dull- 
lenge alienation prese^it at niutatlon but falling 
to object £s estopped. 

Where id case of alienation a person en¬ 
titled to challenge it la present at tho mutation 
proceedings and when there is every 
opportunity of objecting to it does not object 
be cannot challenge tho alienation subsequently 

[P G50, C 

Shamair Chand —for Appellant. 

N. C. Mekra —for Respondents, 

Judgment.—This is a suit to set 
aside an alienation of ancestral land on 
the ground that it is not warranted by 
custom. I 

Mr. Shamair Ohand’s first argument 
against the respondents is that they are 
precluded by their conduct from now 
contesting this alienation. It has been 
found by the lower appellate Court that 
at the time of the mutation proceedings 
the respondents were present, and the 
learned District Judge refers to a number 
of witnesses who all stated that the 
plaintiffa-respondents were present at 
the mutation and consented to this gift. 
The learned District Judge then con¬ 
tinues : 

I, therefore, hold on this evidence that at the 
XQUtation plaintiffs were psesent and did not 
y^ake any objection whatever to this gift. 


Now, there is no doubt from the evi- 
djBuce that the plaintiffs were present, 
that they did make no objection to the 
gift, and that they had every ^oppor¬ 
tunity of objecting had 'they d^ired to 
do so. It is also quite clear that they 
knew what the nature of the proceed* 
ings and the mutation entry was. Under 
these circumstances they are clearly 
estopped by the well-established rule of 
law and equity that a person is not 
entitled to do what is commonly known 
as blowing hot and cold. The maxim 
allegans contraria non est aiidicndtis is 
incorporated in S. 115 of the Evidence 
Act. Upon the finding of the learned 
District Judge uix)D the question of con¬ 
sent, with which we are in entire agree¬ 
ment, we are of opinion that the plaintiffs 
are estopped from now contesting this 
alienation. The appeal must, therefore,| 
be accepted and the suit dismissed with 
costs throughout. 

Appeal accepted. 

A. 1. R. 1926 Lahore 650 (2) 

Addison, J. 

TJahawal and o^/iers ^Plaintiffs— 

Appellants. 

V. 

Mohala and xanotha —Defendant—Res' 
pondents. 

Miscellaneous first Appeal No. 944 of 
1926, Decided on I6th June 1926, from 
an order of the Senior Sub-J., Gujran* 
wala, D/- 20th March 1926. 

Civil P. C. O., 9, li. 9— Pew minutes delaij due 
to plaintiffs going to call his pleader — Restora¬ 
tion should be granted. 

That when the caso wa<? called, the plaintiff 
ran away to call his pleader and returned a few 
minutes alter the suit was dismissed is sufficient 
cause. [P 651, Cl] 

Moot Cha7id —for Appellants. 

Zafrulla Kha^i —for Respondents. 

Judgment. —This suit was dismissed 
by the Senior Subordinate Judge, 
Gujranwala, under O. 19, R. 8 of the 
Civil P.C., in the absence of the plaintiff 
and in the preseuce of one defendant on 
the 2l3t November 1925. That very 
day the plaintiff applied for its restora¬ 
tion on the ground that when the case 
was called he went to call his counsel 
from another Court and discovered on 
his return after two minutes that his 
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suib had boen dismissed. Evidence was 
produced to prove fchis alleviation and 
thero was no rebuttal of that evidence. 
The Senior Subordinate Judge, 'however, 
refused to restore the suit on the ground 
that most probably cho plaintiff did not 
appear as his counsel had not come from 
Lahore to argue the suit on that date. 
Considering the absence to bo intentional 
ho, therefore, rejected the application. 
Against this order this appeal has been 


hied. , , , 1 • i.*a* 

The evidence produced by tlie plaintirt 

shows that the pleader ho had engaged 

for the hearing was a local pleader. 

There was no allegation that he absented 

himself because his pleader had nob 

come from Lahore. A pleader had as a 

fact come from Lahore on a 
occasion, but he was nob engaged for the 
date in question The Subordinate 
Judge, knowing of the engagement of the 

pleader from 

hearing, erroneously thought that that 
was the reason why the plaintiffs did 
not appear and acted on this, 
there was no allegation to that effect 
and no evidence had been produced on 
this point. As the evidence establishes 
that what happened was that the plain 

biff ran away to inform his pleader 

when the case was called and 
within two minutes, I accept the appeal 
and setting aside the order of the Senior 
Subordinate Judge, direct that the smb 

be restored to bis pending ^“"^rp^re 

ceedod with according bo law. ihere 

will be no costs here. 

Appeal accepted. 


A. I. R. 1926 Lahore 651 (1) 

Harrison, J. 

Emperor 

V. 

Ital —Accused. 

Criminal Revision No. ’S67 of 19^2 
D^id“d on 19th June 1926, repor^d by 
the District lilag., Attock, on 31st March 

1926* f T> c ^CA~^TiCO consecutive triuls 

in fj - a O. llnfe of roritin. 

Where two the 

tried oonsecutwely ^^^d^^ 

convicted, S. t U written, as then he 

when seoon j 8 ug a previous convict, 
must be considered to t>e a p ^ 2 ^ 


Facts. — Accused on two separate occa¬ 
sions induced two children one a girl of 
four years one a girl of three years, to 
port with their ornaments to him, which 
he stole. In both cases accused confessed. 
In both the Magistrate has sentenced 
liim to furnish security under S. 562, Cri¬ 
minal P. G , for two years for Rs. 200. 

Orounds. —The cases were tried con¬ 
secutively. Therefore, when the second 
judgment was written the accused had 
already been convicted within the know" 
ledge of the Court and S. 562 no longer 
applied. The crime was premeditated 
and mean in the extreme and a deter¬ 
rent sentence, preferably whipping, ap¬ 
pears to me to have been called for. In 
any case the order of the lower Court 
appears illegal. I, therefore, submit the 
case for the orders of their Lordships. 

Order. —For-the reasons given by the 
learned District Magistrate in his un¬ 
dated order of reference, I set aside the 
orders passed under S, 562, Criminal P. 
C and sentence Lai son of Qutab Din in 
Case No. 32 of 1926 (Attock district) to 
receive l5 stripes and in Case No. 33 of 
1926 (Attock district) also to receive 15 
stripes, provided he is passed fib to 
receive the punishment after undergoing 

the necessary medical examination. 

Order set aside. 
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Broadway and Coldstream, JJ. 

Bhola Ram-Kundan hal —Plaintiffs 
Appellants. 

V. 

East Indian Railway Company De¬ 
fendant—Respondent. 

First Appeal No. 2552 of 1924, Decided 
on 8bh July 1926, from the decree of the 
Sub-Judge, 1st Class, Delhi, D/- 6th July 


•24. 

fa) ' Balhcays Act, S. 12—Risk note S — Pro- 

tton extends even after unloading. 

The protection offered by the risk note extenew 
damoce done after the goods have been un- 
tded; 30 Cal. 257; 10 Cal. 210 A. J. 

1921 All. 605, Foil. [P 662 C 21 

(6) Railways Act, S. bS—Claim not specified- - 
)tice Is not iywalld. 

A notice under 8. 55 is not invalid merely 1^- 

use the sum claimable is not 

tioe. . ~ 

Moti Sagar and Shamair Ghana —for 

ppellants. . 

Ram La/and Mehr Chand Mahajan 

r Respondent. 
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Coldstream, J —Messrs. Bhola Ram- 
H nndan Mai of Delhi wore holders of a 
r-ilv 7 ay receipt coverlug a consignment 
forty bales of gunnies being carried by 
• Ke East Indian Railway Company from 
Kankinara to Delhi. The gunnies arrivetl 
n Delhi on or about the 7th July 1920, 
nd after being unloaded were placed 
under cover. On the 12th July there 
-.vas exceptionally heavy rain accom- 
r.^^nied by wind and some of the gunnies 
■^cye damaged. On the 15th or 16th 
July Messrs. Bliola Ram-Kundalan Mai 
presented the railway receipt to the 
t.l-Jlway Company, paid Rs. 369-10-0 on 
account of the freight due and Rs. 30 on 
account of wharfage, intending to take 
delivery of these goods ; but on noticing 
-.nat the gunnies had been damaged they 
neclinod to take delivery. It was conse- 
ipiently agreed between the firm and the 
1 .cal (jockIs Inspector of the Railway 
rhar the damage done would bo fairly 
■ sscssable at Rs. 100. The firm was not. 
however, prepared to take delivery unless 
rho llailway promisecl unconditionally to 
pry this sum and waive their claim for 
wharfage. Some correspondence ensued, 
the firm omi»haticilly refusing to pay the 
.•\ilway charges and the Railway threat* 
wJng to sell the goods i( the charges 
■vore nob paid. Ultimately after giving 
lotico tho Company auctioned the gun- 
jr'os in February 1921 for Rs. 3,730. 


In April 1921 Bhola Rara-ICundan Mai 
iM^titubed tho suit from which tho pres* 
fT.t appeal arises against tho Railway 
Company claiming Ri- 5.912-2-9, being 
; !io cost i>rico of tho gunnies, Ri. 309*10*0 
the freight paid. Rs. 55-3-0 incidental 
expenses, and Rs. 223 interest. The 
Itailwiiy Company pleaded that they 
were protected by tho risk note in Form 
i’, under which tho goods had been con* 
signed, denied negligence, justified the 
auction under S. o-5 of the Indian Rail¬ 
ways Act and offered to pay the plaintiffs 
tho excess of tho auction proceeds over 
tho wharfage charges. 

The learned Subordinate Judge held 
that tho Railway had nob acted with 
wiliul negligence, that the risk note pro¬ 
tected tho Company against the claim for 
damages, that the plaintiffs were nob 
justified in refusing bo take delivery, and 
that the Company were entitled to charge 
wharfage for tho period daring which 
the goods had been in their possession. 


Me dismissed the suit. Against this dis¬ 
missal the plaintiffs have appealed. 

Tho contentions urged before us by Mr. 
Mobi Sagar in support of the appeal are 
(1) that tho Railway Company was bound 
bo pay the damage assessed by their 
officer, the Goods Inspector ; (2) that 
the protection offered by the risk note 
did nob extend bo damage done after the 
goods had been unloaded ; (3) that the 
Railway had no right to sell the goods ; 
(4) that the wharfage was not properly 
chargeable during the pendency of a bona 
fide dispute between the parties, and (5) 
that the sale was invalid because (a) 
there 'was no demand for a specific 
sum before the sale and (b) the provisions 
of S. 55 (2) of tho Indian Railways Act 
regardhig notice bad not been regularly 
complied with. 

It is clear from the evidence, including 
the plaintiff’s letter of 19th August 1920, 
(P. 4) that there was never any promise 
by or on behalf of the Railway to pay 
any sum as damages. All that was agreed 
bo by the Gjods insreebor was *an assess¬ 
ment of the d image suffered at Rs. 400. 
^Ir. Mobi Sagir fr.iokly admits that ho 
can cite no authority in support of his 
second contention upon which the rulings 
in Toonya Ham v. £?. /. Hy. Co. (J) 
which follows "Mokcsioar Das v. Carter 
(2) and E. I. Ry. Co. v. Janld Prasad (3) 
go directly against him, Tho Company s 
right to sell was a statutory one clearly' 
conferred by S. 55 of the Indian Railways 
Act' and Mr. Mobi Sagir has not been 
able to show any reason for holding that 
the provisions of that section were inap- 
idicablo in the present instance. Mr. 
Moti Sagar s fourth contention is based 
on the ruling in East Indian Rriltcay Co. 
V. Bhayic-xn (l). That judgment dealt, 
however, wibii a case in whicli tlio cir¬ 
cumstances were entirely different from 
those of fclio present case, in which the 
responsibility for the non-delivery of thei 
goods lay wholly on the plaintiffs. I can 
find no good ground for the assertion that 
a nobico under S. 55 of tho Indian Rail¬ 
ways Act is invalid merely because tho 
sum claimable is not specified in tho 
notice. It is obvious that the sum may 
increase from day to day when it is 
c laimable on account of demurrage* _ 

(1) [1903] 30 Cal. 257=7 C.W.N. 370. 

(2) [1804] 10 Cal. 210 = 12 C.I,.R. 122. 

(3) A.I.R. 1924 All. 605. 

(4) A.I.R. 1922 Pat. 390=1 Pat. 15. 
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A notice of the Railway’s intention to 
auction the g^ods was published in the 
"Bastern Mail", a Delhi newspaper, of the 
30th November 1920. The advertisement 
gave notice that unless the goods con- 
oarned were removed and all charges due 
on their account paid before the 11th 
December the goods would bo sold by 
Bublio auction, and the proceeds disused 
of in accordance with the Indian Rail¬ 
ways Act. 

It is urged on behalf of the ap¬ 
pellants that this notice 
and defective inasmuch as (l) it did not 
allow fifteen days bnt only eleven in 
which the plaintiffs could, if they wished, 
pay the charges and remove the goods, 
and (2) did not specify the date on which 
tha threatened auction would take 

place. 

It is ob ious from the record and the 
judgment that these objections in respect 
of the form and contents of the ootme 
wore not raised in the trial Court. O 
the contrary the judgment remarl^ that 
the sale was notided to the plaintiffs and 
“ the notice of the sale was admitted to 
have been received." Whether this re¬ 
mark referred to the adverti^sement in 
the “Eastern Mail” or ^ an admission by 
counsel is net clear. But it is clear that 
tha form and sabstance of the notice 
given were not attacked. Had they been 

.V t-.,.! it is nessiblo that the raspon- 
doLTwou d hav^b'en able to satisfy the 

O“rt on the piint of -fficency and 

regularity of notice by proving ‘he sei 

vifes on the plaintiffs of a 
regular nofcice. to which the objections 

aow takea could not be raised. 
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For all those reasons I consider tlitifc 
the suit was rightly dismissed, and I 
would dismiss this appeal with costs 
accordingly. 

Appeal dismissed 
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Fporde and GAMPRELTj, JJ. 

The Firm Ganda Singh~Ganga Itam 
Plaintiffs—Appellants. 

V. 

Nur Ahmad — Defendant —Resi>ou- 
dent. 

Second Appeal No. 399 of 1922, Deci¬ 
ded on ISth May 1920, from a decree of 
the Dist. J., Lyallpur, D/- 13th Decem¬ 
ber 1921. 

(а) Evidence Act, S. 102 —Unregistered docu- 
—Execution admitted — Admission In t/ic 

document challenged—Burden is on party cJia!- 
lenglng. 

Wbero au unregistered document, the execu¬ 
tion of which is admitted or proved* contains an 
admission of tho payment of tho consideration 
the onus lies on the person executing the doou 

ment to prove that what be himself admitted 
bo true was, as a matter of fact, false and fch^.^ 
Vi> did not receive the consideration: A. £'. 
1925 ioft. 471. Eoll. CP 054 O Ij 

(б) Civil P. C.. S. Burden of proof — 

Error of prU\ctplc—Appeal lies. 

A decision based on an error of the priiieipUn 
governing tho question of onus 
aside. L ^>4 i 

Jagan Nath Bhandari- 

lants. 


for Appol 


bl%‘roper"tnS5'hn°eJentt 

luotion than a fifteen days' notice was 
““veu to the plaintiffs, for the goods were 
not auctioned until February 19 21- 

There is no reason for disbelieving the 
Ss Seolor. as regards the amount 

Railway. ( ^ 

[advocate f = C#urt 


Judgment. —This is an appeal from 
the judgment of the lower appellate 
Court reversing the decree of the trial 
Court and dismissing tbo plaintiffs' suit. 

The suit was brought to recover a sum 
of money due upon a bahi account. The 
defendant had affixed the thumb mark 
fco an entry in the account, thereby ad¬ 
mitting his indebtedness to the extent of 
tho sum therein appearing. In his 
defence to the action brought against 
him he alleged that his thumb impres¬ 
sion had been obtained by fraud. The 
trial Judge found in favour of the plain¬ 
tiffs and gave a decree for Rs. 1,355-2*0 
having reduced tho amount of interest 
from 25 per cent, to 12 per cent, per 
annum. On the matter coming before 
the lower appellate Court the learned 
District Judge took tho view that iti 
spite of the admission of the defendant 
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as evidencGd by bis thumb icupaossion. 
the onus still lay upon the plaintiff to 
prove his indebtedness. This view ap" 
pears to have been current in those 
Courts until recently, the rulings being 
that in ciso of unregistered documents 
the onus is always upon the party seek¬ 
ing to enforce a money demand. That 
view, however, has been expressly dis¬ 
sented from in the roceut Full Bench 
decision in Rd^n Chdiicl v. Chumm 
(l) where it was held that where an un- 
regisbereS document, the execution of 
which is admitted or proved, contains an 
admission of the consideration, the 
I anus lies on the person executing the 
document to prove that what he himself 
admitted to be true was, as a matter of 
'fact, false and that he did not receive 

the consideration. * 

All the plaintiff’s had to do in the pre¬ 
sent suit was to produce the account 
with the defendant’s thumb impression 
evidencing its correctness. If the defen¬ 
dant failed to satisfy the Court that his 
thumb impression had been obtained by 
fraud as ho alleged, or that the entry 
was in fact incorrect, the plaintiffs were 
entitled to a decree. In the present, 
case the defendant has not attempted to 
prove that his thumb impressiou was 
obtained by fraud, nor has he attempted 
to discharge the onus of showing that 
oonsideration was not correctly entered 
in the bahi. The decision of the learned 
appellate Court having been based on an 
error of the principles governing the 
question of onus in a case of this kind 
its decision cannot stand. The plaintiffs 
%ro clearly, upon the facts before us, en¬ 
titled to their decree, and accordingly 
we must accept the appeal, sot aside the 
judgment of the lower appellate Court 
and restore that of the trial Court with 
costs throughout. 

Appeal nccevteA^_ 

' A.T.*R7Ty:i6 L.ah. L.ah. 470 (F.B.). 
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Harrison and Dalip Singh, JJ. 

Jholi and another — Plaintiffs— Ap¬ 
pellants. 

V. 

Khazana and another—Defendants— 

Respondents. 

Second Appeal No. 2134 of 1922, De¬ 
cided on 9bh June 1926, from the decree 
of the Dist. J., Hoshiarpur, D/- 8th 
June 1922. 


(fi) Custom (Punjab) — Adoption. 

Oaus of proving that a person of a different 
got can bs validly adopted is on him who s^ts up 
the adoption. [P 655, C 1] 

ib) Llmllatlon Act, Art. WQ—Sult to cemtest 
gift in adopted son's far<yur Ignoring adoption <s 
not covered by Art. 118. 

A suit by reversioner that a gUt to an alleged 
adopted person does not bind his reversionary 
interest is not barred bj- Art. 118 : A. J. /?. 1924 
P. C. 137, Foil. Plaintiff in such suit can 
tr^ab the adoption as nullity and contest only 
the gift. [P655 O 1] 

(c) Custom (Punjab) — Adoption—Evidence Act, 
S. 115. 

Consent of father and grandfather to an adop¬ 
tion does not bind the son or grandson. [P 666,C2j 

Mehr Chand Alakajan — for Api^ollants* 
Sohan Lai — for Respondents. 
Judgment.—The plaintiffs sued for 
a declaration that an alienation by way 
of gift made by Defendant No. 2 in 
favour of Defendant No. 1 of which mu“ 
tation was effected on the 21st Novem¬ 
ber 1919, would not affect their rever" 
sionary rights after the death of Defen* 
dant No. 2. The defendant denied that 
the land was ancestral or the plaintiffs 
were heirs of Defendant No. 2 and he 
also pleaded that the suit was time- 
barred because he (Defendant No. 1) had 
been adopted by Defendant No. 2 in 1894 
and the father and the grandfather of 
the plaintiffs acquiesced in the adoption. 
The learned District Judge held that 
Defendant No. 1 was pichhlag (stopso^l 
of Defendant No. 2 and that he could 
be validly adopted with the consent of 
the collaterals. On this he held that 
as there was a valid adoption about cue 
year 1894 th© recent gift created no 
cause of action and, therefore, must be 
upheld: Khushal Singh v. Kanda (IJ 
was relied on by him as authority for 
the above proposition, ^ 

In second appeal the plaintiffs have 
contended that the learned District 
Judge is wrong on the question of cus¬ 
tom. The necessary certificate has been 
attached. 

Now the sole evidence on which the 
learned District Judge relied for the 
proposition that a person of a different 
got could be adopted with the consent of 
the collaterals was the oral evidence of 
P. W, 1. Fateh Singh P. W. 1. states 
that a person of a different got can be 
adopted if there is no collateral or if 
none of the collaterals existing are 
willing to be adopted. There is no 
proof on the record that none of the 


(1) 11920 } 5 L.. li. J. 63=56 I. C. 931. 
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oollatorala existing were unwilling to be 
adopted and it is clear that there were 
collaterals existing. The evidence, 
therefore, on which tho learned Judge 
relied does not apply to this case. The 
riwaj'i'um of tho district, Question 
No. 75, states that as a general rule only 
a collateral can be adopted, but that a 
person of the same (fot may be adoptod. 
It is further stated that a person of a 
different tribe cannot bo adopted. Now 
no doubt it is not clearly stated that a 
person of tho same tribe, but of a 
different got cannot be adopted, but the 
implication would clearly be that such a 
person cannot ha adopted. In Rattigan s 
Digest of Customary Law, paragraph 35. 
and in remark 1 at page G9 of the latest 
edition, it is stated that at any rate for 

the eastern and central districts of the 

Punjab the general cuscom is against the 
j-idoption of a person of a different got. 
The onus, therefore, of proving that a 
•person of a different got could be adopted 
lay on the defendant and we do not 
consider that that onus has been at all 
discharged by the evidence produced by 
him and we, therefore, hold 

not proved that the adoption of Defen¬ 
dant No. 1 was valid. 

Counsel for the respondent has also 

argued that the suit is barred by limita¬ 
tion under Art. 118. His argument is 
that as the adoption was not wholly void 
though it might be declared voidable at 
the instance of the reversioners. Art. 118 
barred the suit though in form it was a 
suit for a declaration to set aside a 
subsequent gift and not a suit to set 
aside an adoption. This matter on 
which there has been controversy must 
now be held to bo concluded by de¬ 

cision of the Privy Council in Kalyan- 
dappcbv.Chanbasappa (2). Put shortly 
the question in that case was whether in a 

suit to recover possession which involved 

the decision of an issue as to the validity 
or invalidity of the def^endants adop- 
+trin Art. 118 applied. Their Lordships 
of the Privy Council held that Art. 118 

aid not apply and that it applied only to 
I suit to obtain a declaration and that it 

was at the option of the reversioner to 

treat an adoption as a nullity and 
a, suit for possession whether the 
action in question was void or voidable. 
We, therefore, hold that the suit is not 

harrod by limitation. _^- 

'0. 187=18 Bom. HI. 
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It was next contended that the father 
and grandfather of the present plaintiffs 
had consented to the adoption. The 
learned District Judge has hold as a 
linding of fact that they did so consent. 
Counsel for the appellants has contended 
that even if they did consent their con¬ 
sent does not bind their son and grand¬ 
son respectively. For this proposition 
he has relied on tho Full Bench ruling 
reported as Ilcirvu/is Singh v. Flcivncim 
Singh (3), Counsel for the respondents 
has not cited anything to the contrary, 
and we, therefore, hold in this case that 
the present plaintiff’s are not bound. 
On these findings it follows that tho 
plaintiffs had a causa of action on ac¬ 
count of the mutation which was 
sanctioned on the 2Lst November 1919, 
and we accordingly accept the appeal 

and decree the plaintiffs' claim. In tho 

circumstances of the case we leave tho 
parties to bear their own costs tbrough- 

^ Appeal accepted, 

“(Sr [1^53 ^4T»rB.‘T898 (F. B.). 
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Addison, J. 

Mohammad Azmat Ullah Khan Peti¬ 
tioner. ^ 

V. 

Ahdul /Janiid—Respondent. 

Civil Miscellaneous Petition No. 345 
of 1926, Decided on 3rd July 1926, for 
review of the judgment of Addison, J., 
D/- 8th February 1926, in Second Ap- 
TiAftl No 1350 of 1925. 

^ CivH P. O.. O. 47. B. 1—“ Any other suffUtent 
reason ’* must be ejusdem generis to those specie 

words " for any other sufficient reason ” 
in O 47 R 1 must be reasons ejusdom generis 
with*the* o'ther specified grounds for review. 
That an order appealed from has been set aside 
bv the Court passing it on review is no ground 
t J review the order p».sed in nppeal.^^ ^ 

BarTcat Ali—ior Petitioner. 

J N. Aggarwal —for Respondent. 

Order. —The plaintiff brought a suit 
in the Court of tho Senior Subordinate 
Judge, Simla, which was dismissed on 
certain preliminary issues. On aPPeal 
the District Judge of Ambala held that 
it bad been wrongly dismissed on the 
Tireliminary issues and remanded tho suit 
under 0.41. B. 23. Civil P-O - 
posal in accordance with law. Jde 
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further directed that the plaintiff should 
get his cxsts in his Court and in tbatof 
the Senior Subordinate Judge. The 
Hef. mlant presented a second appeal 
agiinstthis decision in this Court. In 
the 6th ground of appeal it was said that 
the learned District Judge should not 
have awarded costs as the costs alway- 
abide the event. The second appeal ^s 
«li= 4 fnissed by nie, and at the same time 
? dXted that the plaintiff would get 
his costs in the High Court and in the 
Court of the DUnneb Judge, but nob in 

the Court of tirsb instance. 

Acainsb my decision a petition tor 
review has been presented on the ground 
that the District Judge hioaself. by pr^er 
dafed the 21st May 1925. reviewed his 
order as to costs and directed that the 
costs in his Court should be costs in the 
case Kow this order passed by the 
District .Judge in revievv was made on 
the same day on which the second appeal 
was “resen'^od here. Tho defendants 
Tounsel may thus not have >nown then 
of the order passed on review ^y t''® 

District Judge, but he 
have known before the 2nd or 3rd 
ruary 1926, wVien the appeal was heard 
by me. The order passed by the Dis¬ 
trict Judge on review was a 
order, though it does not follow that the 
plaintiff knew when he consented that 
an anneal had been filed or was about to 
^ fi’?e"rin the High Court, The matter 
was not brought co my notice by either 
of tho counsel who argued the apical 
before me. and it is not known whether 
the record of the review proceedings be¬ 
fore tho District Judge was or was not 
here at that time. That record was not 
called for, nor was the copy of the order 
of tho District Judge passed on review 
filed in the High Court, nor was this 

order ever alluded to. 

There is no doubt that my order 
takes the place of the order passed by 
the District Judge in review : see 
nnhmani Ammal v. Narasx,r.ha. Iyer 

(l) The sole question IS whether there 

is any sufficient r* ason for revievy. There 
is no doubt that the appellant s counsel 
could have brought the matter to my 
notice, for it was his client who obtained 
the review order from the District 
Judge. There is no mistake or error 
apparent on the face of this Courts 

"(X) f 19*21] 41 Nt. L. J. 54=l4 ti. W. 85=03 

' I. C. 73J=(1921) -M. VV. N. 487. 
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record, and it has been held that the; 
words ** for any other sufficient reason ; 

in O. 47. rt. 1, Civil P. C., must bo; 
reasons ejusdem generis with the other; 
specified grounds for review. In my 
opinion, therefore, there is no ground for 
review, and I dismiss the petition for 
review. I leave the parties to bear their 

own costs. 

"Petition dismissed- 
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Harrison. J. 

iffi. Bholdn —Accused —Petitioner- 

V. 

Matu —Respondent. 

Criminal Revision No. 656 of 1926, 
Decided on Ibth June 1926, made by the 
S. J.. Karnal, on 19th April 1926. , 

■ Criminal Trial—Statement by party that Ins 
ca^ fs closed not bearing party*s signature State¬ 
ment cannot be presumed to be correct. 

Where the statement by a* party that ha has 
closed his case bears no signature of the partj^ 
th.6 statemont is not recorded in accords^nce with 
Uw and there is no presumption of its correct¬ 
ness. CP G56, O -J] 

Shamair Chand —for Petitioner. 

REFERENCE : 

Orounds. — Appellant says all his 
witnesses were not examined by the 
Magistrate, though they were present in 
the Court. This appears to be correct. 
The woman had called four witnesses and 
all four were duly served with sum* 
mouses. There is a statement of com¬ 
plainant on the record that her evideoce 
was closed but it does nob bear her sig¬ 
nature or thumb mark or any certificate 
(as all statements should do) that it wa? 
read over to the complainant. The 
statement being not recorded m accord¬ 
ance with law there is no presumption of 
its correctness. The applicant is a poor 
ignorant woman and most probably even 
if she made the statement that she 
closed her evidence she did so under some 
misconception. 

It js recommended, therefore, that the 
order of the Magistrate may be set aside 
and the case remanded for full inquiry. 

Order. —For the reasons given by the 
learned Sessions Judge I set aside the 
order of the Magistrate dismissing tho 
applioarion and discharging the accused. 
I order a full inquiry and all the evi" 
dencQ of the applicant to be heard and 
recorded. 

accepted. 
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Addison. J. 

B\agat Singh —Defendant—Appellant. 


V. 


'Plaintiff and 


1925, Deci* 
a decree 


Karav\ Singh&jxd another-' 

Defendant—Respondents. 

Second Appeal No, 503 of 
dedonSthMiy 1926 fr^m „ 
the Addl. pist. J., Lihora. D/- 26bh 

November 1924. 

(a) Cu^t^’n,iPu'f^J'%b)—AHenat\on—NecesHt7j-- 

Alienee need go no further if he pays antecedent 
debt due to third person. 

Ordiaarily spaaking. pxy .nant of aa alienee of 

an auteoedent debt duo to a third person is jus¬ 
tified and there is no nescssiby for tha alienee to 
go further and to prove that tha previous debt 

in itself incurred ‘\*7 n oi 

1924 Lah. 41 and 1 Lah. 4i2, FoU. CP p -J 
(6) Custom {Punjab)—Alienation Necesstty. 

A revaraioner is not competent to 
alienations beyond 

merely because they are included in a » 

“spsct of which he has a subs.stmg ^right of 

{Punjab)—.menatlon—Debt paya- 

hie bu vendee to prior mortgagee not ^ 

dxte^Conrt li no: relieved from finding as to 

legal necessity. ^ . 

In a suit for setting aside a sale on 
of want of legal necessity the * 

t>ottioa of ooQsidarabion was a debt to 
barged by the veadae and he has not paid it up 
t^ tim- of the suit does not relieve the 

Court from recording a finding a^ to the neoes 
sity for that part of consideration. 

Shamair Ghand—ior Appellant. 

Badri Nath for Mehr Oh%>id for Res 

pondents. 

■ Order.-llth July 1925-Bur Singh 
sold by a registered deed dated the 17th 

June 1921, 72 kanaU 15 “^rlas to l^a- 

gat Singh, lambardar, for Bs. 

Karam Singh brougnt the usual declara¬ 
tory suit ohallenging the alienation on 
the ground of want of necessity and con 
sideration. The Court of first inst^oe 
decreed the suit and the Additional Dis 
triofc Judge dismissed the 
his decision this second appeal has been 

The one point taken in the appeal is 
that the District Judge should have deoK 
ded the question as to whether t*?® ‘‘p™ 
of Bs. 2,900. which was left with the 

vendee to redeem a prior 
dated the 9th January 1919, for 
Bs 2,900, in favour of Bam Singh, was 
W noceessity. The mortgage in ques 
tion cannot be redeemed for ten years, 
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i, e., until 1929. For that reason the 
vendee bad not paid/ that sum to the 
prior mortgagee. The Additional Dis¬ 
trict Judge found that it was not neces" 
sary to discuss this item at all as the 
mortgage had not yet been redeemed. 

This finding is clearly wrong. The 
other items making up the sum of 
Rs. 5,700 have been held to be without 
necessity, and the finding as regards 
them is final and this is nob now chal¬ 
lenged. It is, however, contended that 
the sale cannot be set aside for the life¬ 
time of the vendor and that the vendee 
is entitled now to a clear finding as bo 
how much of the consideration of the 
sale-deed was for necessity. It is obvi¬ 
ous that the vendee can pay the sum of 
Rs. 2,900 any time he likes within the 
period of limitation and the mere fact 
that he has not paid it does not mean 
that the District Judge should not have 
given a finding as to whether the sale 
was for necessity as regards the item of 
Rs. 2,900. Ordinarily speaking, paymenc 
by an alienee of an antecedent debt due 
to a third person is justified and there 
is no necessity for the alienee to go fur 
ther and to prove that bhs previous debt 
was in itself incurred for necessity ; 
Mahammad Hassan-ud~din v. Saif Ali 
Shah(l). The same principle is laid 
down in Jhandu v. Niamat Khan (2), 

where it was added that. 

An alienee, however, paying off an antecedent 

creditor gets no advantage, if he has knowledge 
of the true nature of the antecedent debts or act 

in bad faith. 

At the time of the sale the prior 
mortgage was more than two^ years old 
and it does nob appear that it has ever 
been challenged. It is necessary for the 
District Judge to come to a finding as to 
whether this item of Rs. 2.900 was for 
necessity. I accordingly remand the. 
case to him under O. 41, R. 25, Civil 
P. O., for a finding on this question^ 
Return bo bo made within three months. 

Order.—(8bh May)—My order dated 
llbh July 1925, should be read as part 
of this order The District Judge has 
made a return to the remand. He has 
held that Bar Singh’s career as a spend¬ 
thrift could nob be said bo have begun- 
till the 6bh August 1919, and that the 
mortgage in question was entered into- 
on the 96h January 1919, when the mort¬ 
gagee conld not have known that he was 

ril A. I. R. 1324 Dah. 41=4 Lah. 122. 

(2) C1920] 1 Lab. 472=54 I. C. 842. 
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a spencUhrift. It follows from this that 
there was a just antecedent mortgage-debt 
in existence at the time of the sale in 
favour of the appellant and the sale 
must, therefore be held to be for neces¬ 
sity as regards the amount of that mort¬ 
gage. namely, Rs. 2,900. The District 
Judge has further found that a suit 
could not now lie against the prior mort¬ 
gagee to have it declared that it was 
without consideration and necessity as 
such a suit wonld be barred by time. 
This is also correct. 

It is clear from Bur Singh v. Hazara- 
\Sin<i}i (3) that a reversioner is not com- 
ipetent to challenge mortgages beyond 
the period of limitation merely because 
Ithey are included in a sale in respect of 
I which he has a subsisting right of chal¬ 
lenge. It is not necessary to quote 
other rulings on this point. This dis¬ 
poses of the argument of the respondent 
that the appellant should be considered 
as the vendee only of the equity of re¬ 
demption. There is a long course of 
rulings of this Court that such a sale as 
the present of which part of the consi¬ 
deration was liability to repay the pre¬ 
vious mortgage can be held to be for 
necessity as regards the previous mort- 


ijage. 

I. accordingl 3 % accept the appeal; and 
modifying the order of the Courts below, 
grant the plaintiff a decree that the sale 
fn suit shall not affect his reversionary 
rights except to the extent of Rs. 2,900 
provided that that sum is paid to the 
prior mortgagee in possession. If. how¬ 
ever, this sum is not paid the plaintiff' 
will be entitled to get possession without 
any payment to the appellant though, of 
43 ours 0 , in that case the question of pay¬ 
ment to the prior mortgagee will re¬ 
main. 

Partie.s will bear their own costs 
throughout. 

Decree moHfied. _ 
(a) A. I. R. 19ii2 Lah. 275=3 Lah. 09. ' 
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Shadi Dal, O. J. 

luizal Din —Plaintiff'—Petitioner. 

V. 

Dial Singh and —Defendants— 

Respondents. 

Civil Revision No. 631 of 1925, Deci- 
•ded on 12bh June 1926, from an order of 
the Uist^ J., Gujranwala. D.'- 24th June 
192o. 


iii Civil P.C.,S. lOi (1) (/) — Section con¬ 
templates only final orders—Order remitting 
award for re-consideration according to reference 
—Order Ts not final and no appeal lies. 

Section 104 fl) (f> contemplates only final or¬ 
ders, and an order remitting an award to the arbi¬ 
trators Nvith the direction that they should make 
a fresh award in compliance with the agreement 
of reference does not amount to refusal to file 
an award under S. 104 (i) (f) and is not appeal¬ 
able. 

Teh Chand and Shjija'icd-din —for 

Petitioner. 

G. C. Narang —for Respondents. 

Judgment. —On the 24th January, 
1924, Fazal Din presented 'an applica¬ 
tion, under para. 20 of the Second 
Schedule to the Civil P. C., to the 
Subordinate Judge of Gujranwala asking 
to nle an award made without the inter¬ 
vention of the Court. This application 
was contested by Dial Singh on various 
grounds, and the trial Judge held that 
the award was made, not by five arbi¬ 
trators as required by the agreement of 
reference, bufc by only three, and could 
nob. therefore be, enforced. The learned 
Judge accordingly remitted the award 
to the arbitrators with the direction 
that they should meet together and make 
a fresh award in compliance with the 
agreement of reference. 

The question for determabion is whe¬ 
ther an appeal lay against the order of 
the Subordinate Judge. Now S. 104, 
sub-S. (1), Cl. (f), gives a right of appeal 
against an order filing or refusing to file 
an award in an arbitration without the 
intervention of the Court ; and it seems 
to me that the Legislature enacting this 
provision contemplated that only the 
final order made on an application under 
para. 20 of the Second Schedule to the 
Civil. P. O. should be appealable. It is 
clear that the Court entertaining such 
an application can pass one of the two 
orders : (1) either it accepts the award, 
and in that case it makes an order direct- 
ing’ib to be filed in Court; (2) or it declines 
for some reason recognized by- law to 
accept the award, and it then passes an 
order refusing to file it. In either case, 
the proceedings before the Court come to 
an end and the application no longer 
remains pending. 

Now, in the case before me the order 
of the Subordinate Judge did not put an 
end to the case. The application is still 
pending and I do not think that the 
Legislature contemplated that an inter¬ 
mediate order of that description should 
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bo appealable. The matter is not freo 
from dittioulty. and the learned counsel 
on both sides have expressed their ina¬ 
bility io cite any decided case having a 
bearing upon the <iuestion. I have, how¬ 
ever. examined cai'efully the order passed 
by the Court of first instance and am 
not prepared to hold that it amounts to 
an order refusing to file an award within 
the meaning of Gl. (f) of S. 104. sub-S. (1) 
of the Civil P. C. 

Mr. Cx. C. Narang for the respondents, 
however, contends that the Subordinate 
Judge had right to remit for re-con¬ 
sideration an award made w’ithout the 
intervention of the Court, and that he 
should h&ve mide an order refusing to 
tile the award. There is considerable 
force in this contention, but the only 
question before me is whether an appeal 
laS' to the District Judge from the order 
of the Court of first instance, and on 
that point my answer is in the negative. 
Accordingly I accept; the application for 
revision and set aside the order of t e 
District Judge. 

J pplicatioii accepted* 
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B lOADWAY AN'U COLDSTitKAM, JJ. 

' Natha Sindh —Defendant—Appellant. 

V. 

Mohaih Singh and Plaintiffs 

ind Defendants—Respondents. 

Second Appeal No. 1'2 of 192o, Decided 
DU Sth July 1926, from an order of the 
Dist. J . Gurdaspur. D/- I3bh November 

1924. 

(a) Civil P. 6\. S. lOO—Fia Jing as o ames- 

naiarc of property ha^ed on coiijeclures lan 

V^fintViu" as to the aiicastral nature of certain 
property based upon mere conjectures and pre- 

LumptlL is VV'iiSO C 2] 

peal : A. I. B. 1924 4G6. Foil. [P. ^60 O. 

(b) EvUlence Act, S. UiSoas reeled as 

joinUy oionUig layul-Presumptton tlmt their 

records 

iUe sonf ofa particular person are show a as 

^ ntlv owninc land is not sutUcient to raise a 
Certain that that person was the 

‘ Ct:,^;and C/tan.Z 

and Ba,n ior 

<c. 11, Oertel —for Respondents. 


Judgment. —One Jiwan Singh had 
three sons : Charat Singh, Jaimal and 
Fateh Singh. Hira Singh and Mt. SingJi 
Naraini, widow of Dula Singh, are the 
descendants of Charat Singh. They sold 
862 kanals of land situated in Mouza 
Ghhawala to Natha Singh for Hs. l.-'iCO 
on the 27th July 1915. Natlia Singh 
is a descendant of Fateh Singh. On t!io 
lOth August 1915 Hira Singh executed 
a deed which he recorded the fact 
that he had, some two years previously, 
adopted Gurdial Singh, the grandson of 
Natha Singh, and had appointed him his 
heir. On the 27th July 1921, Mahan 
Singh and Kher Singh, descandants of 
Jaimal Singh, instituted a suit asking for 
a declaration that the alienation by Hira 
Singh and Mt. Naraini, in favour 
of Natha Singh, would not affect their 
reversionary rights. On tlio Hth August 
1921, all the descend.ants of Jaimal 
Singh, including tho^e two above named, 
instituted a suit asking for a declaration 
that the adoption of Gurdial Singh by 
Hira Singh was i^alid and would not 
affect their reversionary rights. Both 
suits were contested and among other 
pleas one plea I'aised was that the pro¬ 
perty was nob ancestral and that, there¬ 
fore, the suits were incompetent. The 
learned Subordinate Judge held that; 
none of the lands was ancestral and 
dismissed both suits. 

The plaintiffs thereupon preferred 
appeals to the learned District Judge 
who held that the lands in Mouza 
Ghhawala were ancestral qua the plain¬ 
tiffs and that the lands in Cliak Sharif 
were not. The appeals wore accordingly 
accepted so far as the suits related to 
the lands in Mouza Ghhawala and both 
suits were remanded to the Court of first 
instance for the disposal of the remain¬ 
ing points at issue between the parties. 
•Against these orders of remand Natha 
Singh and Gurdial Singh, through Natha 
Singh have preferred appoils to this 
Court through Mr. Tek Ghand who has 
urged that the finding as to the property 
in Mouza Ghhawala being ancestral is 
bad as being based on no evidence and 
as having been arrived at on mere 
Gonjeoburea and erroneous inferences 
drawn from the facts found. Mr. Sala- 
riya for the respondents in these two 
appeals raised the preliminary objection 
that the finding as to the ancestral 
nature of the land was one of fact which 
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could not be examined in second appeal. 
This objection will be dealt with in due 
course. 

Now, what has been found by the 
learned District Judge is that Jiwan 
Singh was brought to this village of 
Ghhawala by Mai Sada Kuar, widow of 
Sardar Gurbakhsh Singh Manwala “in 
order te improve cultivation and ar¬ 
range for paying the land revenue.” 

It has also been found that certain 
Gujars who were the owners of land had 
mortgaged their rights to some Brahmins 
from whom Jiwan Singh had purchased 
the mortgagee rights. It has also been 
found that Jiwan Singh had contracted 
with the Sikh Government for the pay¬ 
ment of the entire revenue of this village 
Next, it was found that after the death 
of Jiwan Singh certain litigation took 
place in 1852 between the Gujars and 
Fateh Singh, son of Jiwan Singh. The 
Gujars claimed to be the proprietors of 
the entire village, while Fateh Singh 
claimed that his father, Jiwsn Singh, 
had been brought titfere for cultivating 
and arranging for the payment of land 
revenue by Mai Sada Kuar and that he 
had subsequently acquired the mortgagee 
rights of the Brahmins. The matter 
was settled, apparently arbitrarily, by 
arbitrators, the result being that Fateh 
Singh was declared to be the owner of 
the lands in his possession and the Gujars 
the owners of the lands that they pos¬ 
sessed. Subsequently Fateh Singh s 
brothers, Gharat Singh and Jaimal Singh 
obtained one-third each of the land 
possessed by Fateh Singh after some liti¬ 
gation. It is on these facts which, of 
course, cannot bo examined in second 
appeal, that the learned District Judge 
has came to the conclusion that Jiwan 
Singh must have been and, therefore, 
was, the owner of the land in suit. He 
says in his judgment as follows : 

The plain fact is that Fateh Singh and subse> 
quently Oharat Singh and Jaimal Singh were 
recorded as owners of the land which they oc¬ 
cupied, and they occupied it because thejr father 
Jiwan Singh before them had paid the land 
revenue and arranged its^ltivation, two very 
important elements in ownership. 

Theaa elements are, no doubt, impor¬ 
tant, but neverfchless do not constitute 
ownership in themselves. Having arrived 
at this conclusion the learned District 
andge held that the land in this village 
of Ghhawala was ancestral. In Basanti 
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V. Kabul Singh (l) a Division Bench of 
this Gourt held that a finding as to the 
ancestral nature of certain property 
based upon mere conjectures and pre¬ 
sumption is liable to be set aside in 
second appeal. It seems to me that the 
present ease is one in which this princi¬ 
ple applies. The learned District Judge 
on certain findings of fact has assumed 
that Jiwan Singh was the owner of the 
land. This assumption is based on noth¬ 
ing but conjectures; indeed having 
regard to the facts as found by the learn¬ 
ed District Judge the inferences justifi¬ 
able would appear to be diametrically 
opposed to those drawn by him. I con¬ 
sider, therefore, that this is a^oase in 
which this Gourt can and should inter¬ 
fere. 

I would, therefore, accept both 
these appeals ; and, setting aside the 
orders of remand restore the decrees 
passed by the Gourt of 6rst instance. 
The appellants are entitled to their costs 
throughout. In the appeal relating to 
the adoption the respondent filed certain 
cross-objections challenging the finding 
that the land in Ohak Sharif was not 
ancestral. Mr. Salariya urged that in 
arriving at this finding the learned Dis¬ 
trict Judge has referred to a document- 
which has not yet been proved. This 
appears to be the case, but eliminating 
that document there is clearly no evi¬ 
dence to support the assertion that tho 
land was ancestral. The mere fact that 
in the revenue records Jiwan Singh’s 
sons are shown as jointly owning land in 
Ghak Sharif is not sufficient to raise a 
certain presumption that Jiwan Singh 
was the owner of the said land. 

The cross-objections are, therefore, dis¬ 
missed. 

_ Appealr. accepted. 

(1) A. i. R. 1924 Lah. 465. 
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Jai Lad, J. 

Jai Dev Singh -Defendant — Peti¬ 
tioner. 

V. 

Jai Singh and another —Plaintiffs— 
Respondents. 

Civil Revision No. 186 of 1926, Deci¬ 
ded on 18th Juno 1926, from the order 
of the Senior Snb-J., Ra-walpindi, D/- 
Isb February 1926. 


Jai Dev Singh v. Jai Singh 
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c:«;z p. c., S. IC (tl)—Suti for recovery of 
^noney duo on a prO'%iote and for declaration 
that decretal amount Is a charge on a certain pro¬ 
perty falls under the section. 

A suit for recovery of a certain amount on a 
promissory note ond also for declaration to the 
effect that the deoreUl amount is a charge on 
oertain ©’•operty mortgaged as collateral seou- 
ritv for the pa 5 'in 6 nt of the debt secured by the 
promissory note falls within the PJ^^vi^w of 
S. 16 (d), 40 Bom. 337 Foil. [P CGI C 1] 

M. S. Bhagat^lot Petitioner. 
Judgment.— This is a petition for 
the revision of the order of the Senior 
Subordinate Judge of Rawalpindi, dated 
the 1st of February 1926 ,whereby he held 

that he had jurisdiction to try the suit. 

In the alternative it is prayed that 
under S. 24 of the Civil Procedure Code 

the suit be transferred to a 
Court in the District of Ambala. During 
the arguments the learned counsel 
stated that Ambala was mentioned 
owing to a mistake and the peti 

tioner intended <=0 Notice 

of the suit to the h,,t they 

was issued to the respondent, but they 

have nob appeared before me. 

The suit was for the recovery of 
Us ‘>i 100 on a promissory note. It was 

Alleged in the plaint that the defendants 

^iiegou 1 fjUft-deeds of a house called 

SSSi. S'”'. »»“! 

decretal amount is a ^ instituted 

perty mortgaged. The Subordinate 

in the Court defendant 

obieoted to the jurisdiction of the 

lairned Judge, but This 

he had jurisdiction to try the suit. This 

view of the learned J’^dge appears to be 

;rng because iMs^ LcTaratlo“n'^of “the 

U 0 n^“on^ ^movable property situated 
within the jurisaiction^ O^^^the ^Senior 

Subordinate Judge j f g (d) 

XSe Code see 

^B^lpinai W no jurisdiction 

fcne oru---r^al-oTTr n Oft.'i=18 Bom. 

-71771910] 40 Bom. 337—3^ i- 

' L. R, 67. 


direct: him to reburn the plaint to the 
plaintiff for being presented in the 
Court having jurisdiebion to try the suit. 
The respondents will pay the costs of 
the petitioner in this Court. 

Petition acce.pte l 
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Harrison, J. 

Bela Singh —Plaintiff—Appellant. 

V, 

Ganda Singh and another —Defend¬ 
ants—Respondents. 

Second Appeal No. 1015 of 1926, De¬ 
cided on 15th July 1926, from the de¬ 
cree of the Dist, J., Amritsar. DZ-lst 
February 1926. 

Civil P. C., O. 2, li. 2—First suU for interest 
alone titough principal due — Second suit for 
principal £s barred — T. P. Act S. 68. 

Where the mortgagee could also claim prin¬ 
cipal ia a suit for interest, a further suit for 
principal is barred under O. 2, R. 2. fP GG2, C 1] 

If and Tjal aud J^ishove Ghand for 

Appellant. 

B. A. Coo pet —for Respondents. 
Judgment.—On the 12th April 1918 
the defendants in this case mortgaged 
some land for Rs. 900 principal and 
undertook to pay interest at 12 per cent. 
Two suits for interest were instituted 
and decrees obtained ; and in the third 
suit, instituted on the 16th April 1924, 
the plaintiff claimed interest coupled 
with possession or principal. It has 
been held by both the lower Courts that 
there was no condition regarding pos- 
sessiop and as regards the the principal 
it has been held that the present suit is 
barred under O. 2, R 2. Civil Procedure 
Code, as the plaintiff could have seed 
for his principal at the same time as 
he sued on previous, occasion for in¬ 
terest. The admitting order was as 

foUow^^.^^ Lai states that ho only claims 
interest and no possession or principal. 

In spite of this he has oonffned his 
remarks to claiming principal and endea¬ 
vouring to show that the case 
governed by Kundanmal v. Allah Dad 
(l). At the outset he admitted that at 
the time the previous suits for interest 
were instituted t he principal c oul d .have 
"ordOlO] 19 P. R- 1910 — 80 R- W. R. 1910— 
' 5 I. O. 821=167 P. L.R.1910. 
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Butta Singh v, Empkror 


also been ciciimod. He subsequently 
urged that because there was a iienal 
clause, which has been held to be a 
clog on redemption by which a curious 
condition was made that the mortgagor 
was not entitled to raise money from 
elsewhere tor the purpose of redemption 
for a period of five years, though he 
^ight redeem out of his own pocket, no 
suit for lu’incipal lay until the expiry of 
the five years, and this in spite of the 
fact that he admits that this clause 
must be ignored in reading the terms of 
the mortgage. Even if it were a valid 
clause, the fact that the second suit for 
interest was instituted more than five 
years after the execution of the deed 
would have deprived the argument of 
any possible force it might otherwise 
have had. His subsequent contention 
is in his own words, that 

as he could have instituted a suit at any time 
before the lapse of sixty years* limitation from 
a minute after the execution of the mortgage 
<3oed in any month of Chet. 

Order 2, R. 2, does nob apply and this 
he develops as meaning that where no 
period is fixed in a mortgage the mort¬ 
gagee is not entitled to sue for his prin¬ 
cipal, nor I understand is the mort¬ 
gagor entitled to sue for redemption 
until there has been some sort of offer 
and refusal. I am of opinion that both 
the lower Courts have taken a perfectly 
correct view of the case and that Kuu- 
danmal v. Allah Dad (l) applies, the 
best being whether, where admittedly a 
Isuib for interest was brought, a claim 
jOould also have been based on the same 
cause of action for the principal. I find 
that it could. As to the point specifi¬ 
cally mentioned in the admitting order, 
no fruit can be gathered from a dead 
tree, and once the principal has ceased 
to be, in the sense that it cannot bo 
realized, no interest can be realized 
from its corpse. 

The appeal is dismissed with costs. 

A TP peal d ifi m i ssed . 
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Harrison, J. 

Butta Singh —Accused—Petitioner. 

V. 

Emperoi —Opposite Party. 

Oriminal Revision No. 516 of 1926, 
Decided on 12bh Juno 1936, reported by 
the S.-J., Atbock, on 23rd March 1926. 
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(rt) Criminal P. C,, S. SO —Applicant Jor res- 
foratton prove both want of notice and that 

he had not abscotuled. 

It is only when the applicant for restoratioa 
of proparty shows both that he had not abscon¬ 
ded and that he had not proper notice that the 
property can be restored. 

=,V{6) Criminal P. C., S. 89— Necessarj/ facts 
icithin (wo pears must he proved. 

It is not ouly necessary to make the petition, 
but also to prove the uecessary facts within the 
period of two years : 15 Bom. L. H. 175, Bel. on. 

[P. 668, O. 1] 

(c) Criminal P. C., Ss. 530 and ^^9—Band 
wrongly attached under S. ^S—-High Court can- 
interfere under inherent powers though not 
under S. 89, CrlnUnal P. C. 

Where land has been attached under S. 83 
without a warrant, the High Court would inter¬ 
fere under inherent powers to set right the- 
irregularity though not according to S. 89. 

Anant Piatn Khosla —for Petitioner. 

Muhammad Rafi —for the Crown. 

Order. This case has been reported 
by the Sessions Judge of Campbellpur 
who recommends that certain proceed¬ 
ings taken in the year 1922 under 
Ss. 87 and 88, Criminal P. C., should be 
quashed. The facts are that a caso was¬ 
pending against one Buta Singh from 
1921 onwards. In 1922 proceedings 
were taken under Ss. 87 and 88, and in 
these proceedings there were certain 
irregularities. On the 28th March 1925 
Buta Singh appeared and applied to 
Malik Muhammad Amir Khan, Honorary 
Magistrate, to have the property released 
which was still in the bands of the 
receiver. This application was dis¬ 
missed as barred by time and the appeal 
to the District Magistrate was dismissed 
on the ground that it was barred by time 
from the date of the Magistrate’s order. 

A petition for revision was accepted 
by the Sessions Judge and the District 
Magistrate then dismissed the appeal 
on the merits holding that it was barred 
by time under S. 89 of the Criminal 
P. C. The Sessions Judge has now for¬ 
warded the proceedings and pointed out 
the irregularities, the first of which is 
said to be that the terms of S. 87 were 
not strictly complied with in that 
30 days interval was not allowed and 
only one copy t was duly published. As 
regards one copy more than 30 days- 
were allowed ; as regards the second less 
and two were duly published and not 
one. The second irregularity is more 
serious. The warrant directed land in. 
Ganda Kas to be attached. The Gir- 
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(lawar. howevei’i attached lands in Gauda 

Kas and Mallowali villages. 

As to the first point it is clear that 
it cannot be urged as the applicant 
has not shown that he did not abscond , 
jfor it is only when he shows both that 
he had not absconded and that he had 
not proi)er notice that the property can 
be restored. Counsel contends that as 
the application was summarily dismissed 
it was impossible to prove that he had 
not absconded. This is so ; but the terms 
of S. 89 are strict, and as held in JSU- 
kanth JEtamchandra v. Kidkarni In re U; 
it is not only necessary to make the 
petition, but also to prove the necessary 
facts within the period years. 

The only point and a difticult one is 

whether I can interfere 

of the land wrongly attached in Malle 
wali village. In accordance 
strict terms of S. 89 I cannot but I think 
under S. 530 (a) read with S. 439 as an 
act which is clearly illegal ^as been 
committed, and land has been attachea 
regarding which no warrant was is®®®®’ 
it will not be right for “® . 
this grave irregularity, and in the exer¬ 
cise of my inherent power I ’'®1®“^® 
part of the property as is situated 

Mallowali. ... 

For the rest the applrcation is dis¬ 
missed. . 

Aj^plication allowed in pan. 

^(1) [1913] 15 Bom. R- 175=19 I. C. 333. 
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Shadi La-l, C. J. 

Qhulam Hussain — Petitioner. 

V, 

Mt. Halcam I3ibi—Respondent. 

Criminal Revision No. 604 of 1926, 
Decided on 25th ./n S 26 

£ the S .1 Sialkot.^on 

^,ZT:Mln-Sao!:iraU-s ^ur^Hon does nol 

of the parties 

TI 16 vcxBxe tho Jurisdiction of 

trate jurisdiotioa under ggg c 2, P 664, C 1] 

^ _ ■\ff- Hakim Bibi, wife of ap 

pli!:nt• ,i",T8‘“criru^i!^P.O.^; 


r Mag^trate at Sialkot. 


Hussain could not be served and was 
proceeded against ex parte and Mt 
Hakam Bibi was awarded Rs. 10 per men¬ 
sem as maintenance by order dated IGth 
April 1925. Certain property of Ghulam 
Hussain was subsequently attached in 
execution of the maintenance order when, 
on 2nd November 1925, he applied for 
the order of maintenance being set aside. 
He alleged that Mt. Hakam Bibi had 
been abducted some ycai'S ago, that lie 
brought a complaint in a Court at 
Gujranwala but could not proceed witli 
it as Mt. Hakam Bibi could not bo 
traced, that she was loading an adulter¬ 
ous life and hence the order passed under 
S. 488, Criminal P. C.. was not justified. 
He further pleaded that the order was 
bad in law inasmuch as the Magistrate 
at Sialkot had no jurisdiction to enter¬ 
tain the application under Cl. (8) of 
S. 488, Criminal P. G.. According- to the 
latter clause proceedings may be taken : 

agaiust any person in any district whero 
he resides, or is, or whore he lust resided with 
his wife. 

In the present instance Ghulam Hus¬ 
sain was residing in the Gujranwala 
district at the time the application 
under S. 488, Criminal P. C., was made 
and he had also last resided with his 
wife in the same district. The Magis¬ 
trate at Sialkot had. therefore, no juris¬ 
diction to pass the maintenance order. 
Finally the applicant expressed his wil¬ 
lingness to take back Mt.*Hakam Bibi 
to his house. Mt. Hakam Bibi, however^ 
refused to go with him on the ground 
that he had ill-treated her and turned 
her out. The lower Court did not deal 
with the question of jurisdiction but 
held that Mt. Hakam Bibi had sufficient 
justification for refusing to live wnth 
Ghulam Hussain. Ghulam Hussain s ap¬ 
plication for the setting aside of the 
maintenance order was accordingly dis 
missed and he filed the present applica¬ 
tion. • 

Grounds.— The first question for con¬ 
sideration is that of 

application of Mt. Hakam Bibi dated 23rd 
December 1924. shows that Ghulam 
Hussain was residing at that time m 
Chak Bam Das in the Gujranwala di&- 
triot. There are no allegations m the 
application to show that the Sialkofc 
Courts had jurisdiction to entertain the 
application. It was. no doubt, alleged, 
that Hakam Bibi’s marriage with Ghulam 
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,IIussain hau taken place in the Sialkofc 
[district. But this is not sufficient to 
f^iva jurisdiction under 01. (8) of S. 488, 
Oriminal P. C. 

Counsel for the respondent wa-s unable 
to cite any authority in support of his 
contention that the mere fact that the 
marriage took place in this district was 
sufficient to confer jurisdiction. I am 
therefore of opinion that the main¬ 
tenance order passed ex parte by the 
Magistrate at Sialkot on 16tb April 
192-5 was without jurisdiction and is, 
therefore, liable to be set aside on this 
around. 

On merits also, I do not think that 
the Magistrate was justified in holding 
that Mt. Hakam Bibi had shown good 
reasons^ for refusing to live with Ghulam 
Hussain. Ghulam Hussain has produced 
"evidence to the effect that he filed a 
complaint of abduction in a Court at 
Gujranwala in the year 1920 and that 
he could not proceed with it as the 
whereabouts of Mt. Hakam Bibi as well 
as the offender in that case could not be 
traced. Ghulam Hussain was only able 
to produce a copy of the entry in a 
register of Gujranwala Criminal Courts 
in support of his allegation as the re¬ 
cord of the case had been destroyed. I 
do not see why bis oral evidence, coupled 
with the entry, should not be held to 
be reliable. 

Under tl^e circumstances it cannot, 
therefore, be*' said that the complainant 
had neglected his wife for a long period 
and, therefore, she was justified in re¬ 
fusing to live with him. Mt. Hakam 
Bibi’s own statements have not been 
consistent. In tbe original application 
she only alleged that she had been ill- 
treated and turned out by Ghulam Hus¬ 
sain. In the present proceedings on 
Ghulam Hussain's application she stated 
that Ghulam Hussain had illicit con¬ 
nexion with her sister'in-law and, 
therefore, she left his house. She 
has given no good reasons for keep¬ 
ing silent for so many years and 
has also expressed her willingness to be 
divorced. In view of these facts it seems 
likely that Mt. Hakam Bibi has applied 
for maintenance merely in order to bring 
pressure upon her husband and get a 
divorce. 

For the above reasons, I submit the 
records to the High Court with the re¬ 
commendation that the ex-parte order of 


maintenance dated iGah April 1925 
passed against the applicant, should be 
set aside. 

Order. —For tbe reasons recorded by 
the learned Sessions Judge I hold that 
tbe Magistrate had no jurisdiction to 
pass the maintenance order against the 
petitioner Ghulam Hussain. Accord¬ 
ingly I accept the recommendation and 
quash the order of maintenance made on 
the 16th April 1925. 

Order quashed. 
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Zapar Ali, J. 

J\Iohaniinad Din and o^?iers—-Defen¬ 
dants—Petitioners. 

V. ' 

Chandii Ram and others —Plaintiffs— 
Kespondents. 

Civil Bevision No. 424 of 1925, Deci¬ 
ded on 15bh June 1926, from an order of 
the Dist. J., Dera Ghazi Khan, D/- 23rd 
January 1925. 

(a) Civil P, C., S. 152 —Costs by p )0 forma 
defendants. 

Court has iiihereut power to correct an error 
in judgment that a certain party being pro forrn^ 
defendant was not liable to pay costs. 

(h) Ctvtl P. C., S. 152—Appeal. 

Order under S. 152 is not appealable. 

Devi Dayal and N. C. Mehra —for 
Petitioners. 

Amar Nath Chona —for Kespondents^ 

Judgment. — The plaintiffs word 
mortgagees of the share of Defendants 
Nos. 1 to 4 in a joint holding and sued 
for possession thereof. As stated by 
plaintiffs’ counsel the Defendants Nos. 5 
to 8 were impleaded only because they 
were co-sharers in the holding. After 
recording this statement of the plaintiffs’ 
counsel, the trial Court (Subordinate 
Judge, Dera Ghazi Khan) made a note 
below it that the Defendants Nos. 5 to 8 
were pro forma defendants, and the plain¬ 
tiffs’ counsel put his signature below 
that note. They were, as a matter of 
fact, in no way concerned in the dispute 
between the plaintiff’s and the Defendants 
Nos. 1 to 4 and so they did not evince 
any interest in the litigation. It was 
thus patent on the record that they 
were merely pro forma defendants and 
were not responsible to the plaintiffs in 
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any respeob. The plaintiffs* suit was from the catega 
eventually decreed with costs. But the S. 152, 
Subordinate Judge failed bo note in his I. therefore, i 
judgment that the Defendants Nos. 5 to revision, set asi 
8 were nob liable to pay plaintiffs’ costs, tricb Judge and 
The result of this omission was that the Court. ^ The pi 
plaintiffs proceeded to attach certain tioners costs tl 
property of Defendants Nos. 5 to 8 to 
recover the costs. This evidently was an 
abuse of the process of Court. 

Defendants Nos. 5 to 8 then made an a i o 

application under Ss. 152 and lo3 of the A. 1. K. 

Civil P. O., inviting the attention of the 
Subordinate Judge to the mistake in the 

iudsment arising from an accidental Chhajju Ma 
.omission and praying for correction 

Ithereof. The Subordinate Judge evi Xarloki Natl 

dently tailed to apply purport Civil Bavisio 

^appHoatio". and fot realizing p"‘P°“ Decided -on V. 
refused it on the'ground that the deten 

danbs should apply for ’^j^^'^Pe'fendants D/- 22nd Janu 

judgment and . review of Ctvtl P.C., O, 3 

Nos. 5 to 8 then applied for a , arbttratton on beh 

the order refusing the application ana necessary—Awa 
then succeeded in making it clear to the cannot retain bem 

Subordinate Judge that there was a mis- aii agreement 
feuDoraina :„5«ment which required ad litem to refer 
take in the juagme suit to arbitratu 

correction. But the fUat the niaaning of R. 7 

was 60 obsessed with the idea that tn necessar 

involved a review of the ]uag therefore wh< 

ffhaVhe levied from the petitioners ground that th< 
ment that ne leviea 11 o%^r»Hra,tion entered with esp 

the Conrt-fee payable on a pp minor oannot r 

for review of judgment and ‘I'®? Motuod to h.oi u, 

ted the mistake. The plaintiffs then 
appealed to the District Judge who set 

aside the Subordinate Judge s ^ action brot 

bolding : ' , T^ f Nath, aj 

(1) that the question whether rendition of at 

danbs Nos. 6 to 8 were pro forma deten- applioatioc 

dants* was a debatable one ; their dispute i 

(2) that the application for review of g^rb Dayal. 

the order refusing the application under the appli 

Ss 152 and 153 was, as a matter of fact, behalf by his 

an application for review of the original next friend, 
tudg^ent ; and application ar 

,1) .b.t tt. ■.-» “8 “sisi 

cation for review notice of the tor made his i 

had been made wittiono ^ aside at the 

application to Defendants imos ground tl 

( 1 ) and (2) are irder the Court w 

>,..r .11 .,te, 11 .. ai 

not appealable, ihe ou correc- question wl 

has inherent powei to “3^^® g ^ next friend c 
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from the category of a correction under 
S. 152. 

I, therefore, accept this application tor 
revision, set aside the order of the Dis¬ 
trict Judge and restore that of the trial 
Oourb, The plaintiffs to pay the peti¬ 
tioners’ costs throughout. 

Application accepted. 
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Shadi IjAL, G. J. 

Chhajju ATai—Defendant—Petitioner. 

V- 

TarloU Plaintiff -Respondent . 

Civil Revision Petition No. 154 of 1926 
Decided -on 12th June 1926, from an 
order of the Senior Sub-J., Amritsar, 
D/- 22nd January 1926. 

Civil P. C., O. 32, B. Agreement to refer to 
arbitration on behalf of mlnot—Express sanctlcm 
Is necessary—Award set aside by minor—Minor 
cannot retain benefit under arbitration. 

All agreement by a next friend or a guardian 
ad litem to refer any matter in controversy in a 
suit to arbitration is an agreement within the 
meaning of R. 7. and express sanction of the 
Court is necessary in order to bind the minor, 
*ad therefore where the award is set aside on the 
fftound that the agreement to refer was not 

entered with express sa notion of the Court, the 

minor oannot retain the benefit which has 
Moruad to hie under the . 

Judgment.— During the pendency of 
an action brought by the plaintiff. Tai- 
ioki Nath, against hi3 uncle for the 
rendition of accounts, the parties made 
an application asking the Court to refer 
their dispute to the arbitration of Lala 
Sarb Dayal. The plaintiff was a minor, 
and the application was signed on his 

behalf by his mother who acted as Ins 

next friend. The Court accepted the 
application and made an order of refer- 

On the 28th August 192o, the aibitra 
tor made his award, but it has been set 
aside at the instance of the minor on 
the ground that no express sanction ot 
the Court was obtained by his next 

friend to enter into the agreement to 
refer the dispute to arbitration. The 
question whether an agreement by a 
next friend or a guardian ad litem to 
refer any matter in controversy in a 
suit to arbitration is an agreement 
within the moaning of O. 32, B. 7 of the 
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Civil P. C., is a debatable one, but the 
Punjab Chief Court has answered the 
question in the attirmative and has held 
that the express sanction of the Court 
is necessary in order to bind the minor. 
I am not, therefore, prepared to hold 
that the order of the Subordinate Judge 
setting aside the award can be interfered 
with on revision. 

The plaintiff cannot, however, retain 
the benefit which has accrued to him 
under the arbitration proceedings. It 
appears that during the course of the 
proceedings the defendant deposited 
Rs. 0,615 in the Punjab National Bank 
to the credit of the plaintiff’, and also 
sold certain outstandings to the plaintiff 
for Rs. 2,500 and delivered the books 
relating to those outstandings. When 
the award is set aside, the defendant is 
entitled to restitution in integrum. This 
reasonable request of the defendant has 
been rejected by the learned Subordinate 
Judge on the specious argument that the 
defendant had admitted before the arbi¬ 
trator his liability to pay Rs. 5,615 to 
the plaintiff. Now, a party to a litiga¬ 
tion may, in order to put an end to the 
dispute, be prepared to make certain 
admissions, but if the arrangement, which 
alone constituted the reason for th9 
admissions, fails, he is entitled to ask the 
Court to restore him to his original 
position. 

The order of the lower Court is wholly 
unjust and cannot be sustained. Accord¬ 
ingly I accept the application for revision 
and cancel the sale of the outstandings in 
favour of the plaintiff and direct the 
return of the books to the defendant. I 
further declare that the defendant shall 
be entitled to recover from the Bank 
Rs. 5,615 deposited by him during the 
arbitration proceedings. Parties shall 
bear their own costs in this Court. 

Application accepted. 
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JAI tiAL, J. 

Ciian Chaiid — Judgment"debtor“~ 
Petitioner. 

v. 

Sunder Das and another —Respondents. 
Civil Revision Petition No. 730 of 
1925, Decided on 17th May 1926, from 
an order of the Small Cause Court J., 
Amritsar, D/- 25th August 1925. 


(rt) Civil P. C.y O. 21, R. 16— Transferee. 

There is no express provision of the law 
under which a transferee of a decree can be 
certified as such by the Court : 38 All. 289. Dttt. 

[P 6GG, C 2J 

(6) Ctrtl P. C.y O. 21, n. le— Objection -bu 
Judgment-debtor tliat transferee is his benamidar 
must be decided by Court. 

When an objection is taken by the judgment- 
debtor that the ostensibie transferee of the 
decree is really a benamidar on his behalf and 
is not, therefore, competent to execute the decree 
it is the duty of the Court to adjudicate upon 
this objection : 4 L. W. 534, Rel. on. [P G67, C Ij 

Bisk an 2d‘atk —for Pefcifcioner. 

Di?i Dayal Kapur for Anant Bam — 
for Respondents. 

Judgment. —A decree was passed in 
favour of the firm known as Daya Ram^ 
Sohan Lai against the firm known as 
Karam Chand-Gian Cha%d. This decree ' 
was purchased by Sunder Das. There 
is apparently another firm which is 
called Sunder Das-Gian Chand, which is 
owned by Sunder Das and Gian Chand, 
the last named being also a partner in 
the judgment-debtor firm. Sunder Das 
applied for the execution of the decree 
An objection was raised by Gian Chand 
that Sunder Das, though nominally the 
purchaser of the decree, is really a 
beuami holder for the firm of Sunder Da^j 
Gian Chand and that, therefore, he waS' 
not competent to execute the decree byf 
virtue of the prohibition contained in 
inO. 21, R. 16 of the Civil P. C. The 
learned Judge of the Small Cause Court, 
Amritsar, has dismissed Gian Chand’s 
objection and has ordered the execution 
of the decree to proceed against him at 
the instance of Sunder Das. The ground 
for his decision, as given in the judg¬ 
ment, is that Sunder Das has already 
been certified by the Court as the trans* 
feree of the decree and that the sale 
deed being in his favour alone the Court 
is not concerned with the question as to 
whether the purchase-money came from 
Sunder Das’s own pocket or joint funds 
of Sunder Das and the judgment-debtor. 

The learned Judge has not made it 
clear under what circumstances Sunder 
Das was certified as the purchaser of the 
decree. Counsel for the respondent has 
not been able to give me any information 
on that point. No express provision of 
the law has been cited befere me underi 
which a transferee of a decree can be 
certified as such by the Court. Thej 
learned counsel for the reipondenfc! 
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rolled upon Taj Sniy/i v. Jagan Lai (l) 
In that oaso feho transferee of tlie decree 
applied for the execution of the decree 
against the judgajent"debtor. No objec¬ 
tion having been taken to his right to 
execute the decree the Court proceeded 
with the execution thereof. Tjater 
another application for execution was 
filed by the transferee and the judgment- 
debtor objected to his right to execute 
the decree* It was held that the con 
duct of the judgment-debtor in not 
objecting to the execution of the decree 
at the instance of the transferee on the 
previous occasion precluded him from 
raising the objection. That case is clearly/ 
distinguishable from the one before 
me. It has not been shown that in this 
case the right of the transferee to ex¬ 
ecute the decree has been recognized by 
the Court on an application for execution 
being made by him and after notice to 

the judgment-debtor. 

Regarding the second ground of the 
decision of the learned Judge <it is suih 
oient to remark that when an objection 
is taken by the judgment-debtor that 
the ostensible transferee of the decree is 
really a benamidar on his behalf ^ 

not therefore, competent to execute the 
decree it is the duty of the Ooujt to 
adjudicate upon this objection. This the 

learned Judge 

mad Eotvtker v. Pichai Bowther 
supports the contention of the 

1 accept this petition set f 
order of the learned Judp of ^maU 

Cause Court, and remit the case to him 
with directions to proceed with the case 
in aooordanoe with law with due r 

to tho remarks hqrein 

these proceedings will abide the result. 

Petition acc*>.vted. 

■ (1) [lylO] 38 All. 289=33 I. C. 234=14 A. L. 

(2) fiolG] 4 L. W. 534=35 I. O. 624. 
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Shadi LiAL, O. J. 

2 ?ej»cflo—Accused—Petitioner. 

ilfrs. Uemeno—Complainant—Eespon- 

DeSd°on 35Th7une^r92?5^^^^^^ 

K J.. A-Phala, on 3rd April 1936. 


U) Crtmitial P.C., 6'. 31*2 -Samw/ons case. 

Section 3-12 is applicable to a summons case 
as well as to a warrant case : -4. I. 2i. 11)23 Cal. 

164 and .1. 7. 22. 1925 Cat. 480. [P. GG7, C. 2] 

(ft) CrttninaZ P, C., S. 342— Xon-covip^fancc 
with the section vitiates trial. 

Nou-complianco with tho provisions of S. 342, 
amounts to illegality vitiating tho trial : A.£.11. 
1924 Lah. 104. 2i«/. on. 

Grounds. —This a petition for revi" 
sion of the order of the Magistrate. Ist 
Class, Ambala Cantonment, ordering the 
petitioner, a guard in the blast Indian 
Railway, to pay Rs. 75 a month -as 
separate maintenance to his wife, the 
respondent, under S. 488, Criminal P. C.. 

In this petition it is objected that the 
Magistrate failed to comply with the 
provisions of Cl. (3) of S. 488, Criminal 
P. C., inasmuch as the Magistrate tailed 
to inQuire from the respondent if she 
was willing to live with the petitioner 
when the latter at the beginning of the 
case, offered to maintain her. On 23r(l 
October 1925, Mr. Demello had expres¬ 
sed in Court his willingness to keep her. 
This omission of the Magistrate to ask 
the wife if she is willing to live with her 
husband and to consider the grounds of 
her refusal (if any) would make any 
order of maintenance illegal : vide Suh- 

bat/a V. Ambamvia (l). 

Another objection raised is that after 
the close of the prosecution evidence on 
2nd December 1925, the Magistrate 
omitted to examine the petitioner thus 
conti'avening the provisions of S. 342, 
Criminal P. C. This contention appears 
correct. There has been an infringement 
of the statutory requirements by non- 
compliance with S. 342 of the Criminal 
P C., and therefore, following Allu v. 
Emperor (2) tho trial is not only irrep- 
lar but illegal and not cured by S. 537. 
Criminal P. C.: vide also Emperor v. 

Nabu (3). . , /I - 1 - 

Section 342, Criminal P.C., is appli¬ 
cable to a summons case as well as to a 
warrant case Surenclra Lai Saha v. Issa 
muddi (4) and Gulzari Lai v. Emperor 
(5). This illegality vitiates the trial. 

A further objection is raised that the 
lower Court has contravened tho provi¬ 
sions of Ss. 242 and 243 by cross-examin¬ 
ing the accused at l ength. Ss. 242 a nd 

( 1 ) ri909) 9 Or. T...I. 501=2 I.C. 155. 

(2) A. I. R. 1924 Lab. 104=4 Tjah. 37G. 

(3) A. 1. H. 1926 Sind 1, 

( 4 ) A. I. R. 1925 Cal. 480=51 Cal. 933. 

(5) A. I. R. 1^J23 Cal. 104=49 Cal. 1075. 
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■'■10 only requii:c t-ha particulars of the 
accusation to be stated to the accused 
and the latter to be asked if he has any 
cause to show why he should not be con¬ 
victed. It will be seen that he was 
practically cross-examined. 14 questions 
bein" put to him at the very commence¬ 
ment of the proceedings before a single 
witness had been examined. The pro¬ 
cedure of the Magistrate in thus ques¬ 
tioning the accused, although improper 
and irregular, does not necessarily vitiate 

the trial. , ^ ii. i. 

\3 regards ground rso. 6, it appears that 

after the close of the defence the lower 
Court allowed a Will to bo filed on be¬ 
half of Mrs. Demello without examining 
the accused or giving him any opportu¬ 
nity to rebut this piece of evidence. 
This Will, however, has not been exhi¬ 
bited nor has it been proved. It should 
be removed from the file and returned to 
the petitioner. It has not been referred 
to in the judgment nor does it appear 
for what purpose it was put in. The 
other objections raised also do not effect 

the validity of the trial. 

For the above reasons I am constrained 
to accept the petition for revision and 
submit the case to the High Court with 
a recommendation that the order of the 
Magistrate should be set aside and the 
case remanded so as to enable the Magis¬ 
trate to comply with the provisions of 
438 (3) and 342, Criminal P. C., and 
to dispose of the case according to law. 

Order.—-While I am not prepared to 
endorse all the reasons recorded by the 
learned Sessions Judge in support of his 
opinion that the trial of the case by the 
Magistrate was illegal, I consider that 
the omission of the Magistrate to exam¬ 
ine the accused, as required by S. 342, 
Criminal P.C., vitiated the order grant¬ 
ing maintenance. Accordingly I accept 
the recommendation made by the Ses¬ 
sions Judge, and, setting aside the order 
of the Magistrate, direct him to try the 
•case in accordance with law. 

Order set aside. 
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Harrison and Dadip Singh, JJ. 

Dabi S^hai and ayiothei —Defendants 
—Appellants. 

V. 

Ramji Lal and another —Plaintiffs— 
Respondents. 

Second Appeal No. 146 of 1922, De¬ 
cided on 29th June 1926, from a decree 
of the Addl. Dist. J., Rohtak, D/- 26th 
October 1921, 

(а) Civil P,C., S. 11— Prior declaratory suit 
when plaintiffs* title by adverse possession 'tvot 
matured—Subsequent suit on basis of adverse 
possession ts not barred. 

Whare at the time of a declaratory suit the 
plaintiS his not acquired title by adverse pos¬ 
session, has subsequent declaratory suit on the 
basis of adverse possession is not barred by 
res judicata. [P. 669. C. 1] 

(б) Civil P. C., O. 21, B. 36— Pule applies only to 
person holding exclusive possession and not boutvd 
by decree—Case of joint holding is covered by 
P. 35. 

Buie 36 applies only to a case where the pro¬ 
perty is in exclusive possession of a person not 
bound by the decree and entitled to .remain in 
possession. It does not apply to a case of a 
joint holding which is covered by R. 35. 

[P. 669.* O. 2] 

Shamair Chand —for Appellants. 

I. C. Chopra —for Raspondenta. 

Judgment. —In 1892 Jhabar, father 
of one of the plainfciflfs-respondenfcs 
Mansa, mortgaged 2/8th3 share of a joint 
holding with the def^dants-appellants. 
In 1897 there was a second mortgage of 
l/8th share of the joint holding by 
Jhabar in favour of the defendants-ap- 
pollants. Both mortgages contained 
clauses of conditional sale. In 1900 
before the Land Alienation Act came in¬ 
to force, two decrees for foreclosure were 
obtained by the defendants-appellants on 
these mortgages. The decrees were exe¬ 
cuted against Mansa plaintiff-respondent, 
son of Jhabar. On the 4th of July 1905 
possessson was delivered to the defen¬ 
dants appellants of l/8th share. Mansa 
was summoned but refused to come. The 
Girdawar’s report shows that joint pos¬ 
session ( dakhal mushtarkah taur par ) 
was given to the defendants-appellants. 
On the 30th of July 1905, possession was 
given of the 2/8ths share ( mushtarkah 
dakhal diya gaya). Mansa was informed 
of this. The mortgages mentioned 
the shamilat rights in the land. The 
decree was silent about the shamilat 
rights. In 1909 the defendants-appel- 
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fants applied for atnendmenft. Notice 
was issued to Mansa, and on the 20th of 
Deoamber 1909 the decrees were amen¬ 
ded. Mansa was present. 

The defendants-appellants next ap¬ 
plied for possession of shamilat rights 
and got possession on the lObh of Octo¬ 
ber 1911. Mansa was absent though 
served. Two mutations were sanctioned 
on the 11th of November 1911. Mansa 
seems to have been present. In 1907 an 
application was made for partition. 
Mansa objected and was ordered bo bring 
a civil suit. On the 25th of^ January 
1911 Mansa brought a civil suit asking 
for a declaration that he was owner of 
half the land. The 'Revenue Assistant, 
sitting as a civil Court, dismissed ^the 
suit on the 29th of May 1911. There 

was no appeal. The plaintiff admitted 
in his plaint that the defendants-ap- 
peUants had obtained possession ( dakhal 
hasil kar liya. hai l Ramp Lai the 

other oo-sharer and now a plaintiff res 
pondent, was a defendant in the suit. In 
it he stated that the suit did not oonoern 
him as his half share was separately pos- 

sessed by him. . 

In October 1920 the present plaintiffs 

respondents brought a suit for a **i®°^*\^* 
fcion that they alone were o^ne^ oj the 
ioint holding in equal shares. The trial 
Court deorefd the suit holding that pos¬ 
session under the decree was only sym¬ 
bolically given to 

pallanbs. and as the conditi^s require 
by S. 264 of the,old Civil P- Code, corres 
pending to O. 21. R. 36. of -the present 
Oode had not been complied with, and as 
the defendants admitted that no actual 

possession had been given ^ h/® 

fore, no actual possession at all had be n 
given to them, that the Pl^J^tiffs 
respondents had acquired title by 
adverse possession since the decree and, 
fhl^forl the plaintiffs were sole 
owners of the joint bolding and were 
entitled to possession. The 
District Judge dismissed the defendants- 

appellants’ appeal. 

On second appeal counsel for the defen 
.dants-appellants has contended firstly, 
that th^dismissal of the declaratory suit 
t Tur naa. in 1911 m i-kos the present suit 

a by virtue of Explanation 4 
of^S 11 This contention has no force. 

date the decree may not have 

K rtanable of execution, but Mansa 
been capable oi adverse 

had not accquired a titl^ oy 


possession and, therefore, could not 
have based his suit on any such ground. 
We, therefore, overrule this contention. 

Next, counsel has argued that the 
Courts are mistaken in holding that 
S. 264 of the old Procedure Code applied 
to the facts of the case. It seems to us 
that this contention is correct. S. 261; 
of the Code applied only to a case' 
where the property was in exclusive 
possession of a person nob bound by the 
decree and entitled bo remain in posses¬ 
sion. It did nob apply to a case of a 
joint holding which was covered by 
S. 263. The difficulty arising in a casej 
of a joint holding in applying S. 263j 
has now been remedied by the Legisla-f 
ture by amending the corresponding 
order and rule namely, O. 21, R. 35. The 
report of Girdawar shows clearly that 
^uoh possession as the circumstances of 
the case made possible was given to the 

defendants-appellants. In fact the 
Girdawar’s report shows that joint pos¬ 
session was given to the defendanbs*ap* 
pellants on both decrees. It is true 
that one of the defendants admitted in 
Court that he had never really held pos¬ 
session “ because he himself does not. 
plough land, ” but we do nob consider 
that the defendant by this meant that 
he never gob joint possession actually. 
All that he meant bo say was that he 
himself did nob plough the land and, 

therefore, might be said never to have 

been in actual physical possession of the 
land in the sense of ploughing it him¬ 
self. We hold, therefore, that S. 263' 
applied and that joint possession of the 
3 / 8 bh 3 share of the joint holding was 
gwen to the defendants-appellants. Now, 
if the defendants-appellants once become 
co-sharers in the land there is nothing to 
show that they ever lost that possession 
or that the possesseasion of their co- 
sharers became adverse to them. Various 
rulings have been cited by the learned 
counsel for the appellant, ;but it is un¬ 
necessary to consider these rulings in 
view of the finding to which we have 
come as regards the delivery of posses¬ 
sion to the defendants-appellants. 

We, therefore, accept the appeal and 
dismiss the plaintiffs' suit with costs 
^^roilghout, Biamji Eal will pay his 
own costs only and Mansa shall pay 
both his own and thoso of the defendants- 
appellants throughout. 

•_ A ppeal accepted. 
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H.vmust^N AXD Dalip Singh. JJ. 

J- inn Nathit Mal-Manohar Lai —Plain¬ 
tiffs Appellants. 

V. 

h'ifin LacKmi Narain-Ganri Shanher 
—Defendants—Respondents. 

First Appeal No. 34:0 of 1924, Decided 
on l2th Alay 192G, from a decree of the 
Ist Cl- Sub.-J.. Delhi, D/- 26th Novem¬ 
ber 1923. 


sjc (a) civil P. C., 

Jianstiw. 

The provisions of 
therefore the general 
cannot bo extended 
the t-oniis of S. 11 : 


S. 11 —Provisions are ex- 


on. 


S. 11 arc exhaustive and 
principles of res judicata 
to cases which are within 
29 Cal. 707(P. C.), Bel. 

CP. 671 G. IJ 

(6) Inlerpretalion of statiifC'i —-t Code i'< exhatts* 
ixve of matters dealt ivith. 

It is of the essence of a Code to bo exhaustive 
r>n matters with which it deals : 29 Cal. 707 

{P.CX P-U. CP. 671 C. IJ 

Sardha Ram and Mehar Chand ^[aha’ 
jan —for Appellants. 

Tck Chand and Jaijan Nath Bhandari 
—for Respondents. 

Judgment. —The firm of Nathu Mal- 
Alanohar Lai, plaintiff-appellants, bought 
from the firm of Lachmi Narain-Gauri 
Shankar, defendants- respondents, seven 
Pales of chocolate chintz No. 1062 of the 
office of Goavdhan Dass-Ram Gopal on 
the 20th of August 1918. The same 
firm also purchased from the same de¬ 
fendants twelve bales of zephyr prints 
on the 27th of August 1918. The due 
date of both theso contracts was the 7th 
of October 1918. On the 11th of Octo¬ 
ber 1918 the defendants gave a notice 
to the plaintiff firm regarding both con¬ 
tracts asking them to pay for and take 
delivery of the goods, otherwise they 
would be auctioned within ten days. 
The plaintiffs gave no reply : but on the 
20bh of October 1918 
Rs. 2,')00 to the defendants, 
of November 1918, a further sum of 
Rs. 1,650 was sent. On the 20bh Novem¬ 
ber 1918 Rs. 1,000 were also sene to 
the defendants. The defendants auc¬ 
tioned the zephyr prints on the 24th of 
December 1918. The chocolate chintz 
were auctioned on 3lsb December 1918. 

The present defendants brought a 
suit on the 3rd of January 1919 about 
the zephyr prints. They allowed the 
present plaintiffs a credit of Rs. 5,150 


they sent 
On the 1st 


to wards the zephyr prints contract and 
they sued for the balance, namely 
Rs. 3,173-14-3, after adding the sum oh-- 
bained in the re-sale. That suit was 
tried by the Subordinate Judge, Second 
Class, and was dismissed. It was held 
that the present plaintiffs had paid 
Rs. 5,150 towards the chocolate chintz 
and nob towards the zephyr contract 
and that, therefore, the present defen¬ 
dants were not entitled to charge the 
Rs. 5,150 to that contract. It was also 
held that there had been no sale and 
that there had been no extension of the . 
due date by mutual agreement between 
the parties. The appeal to the District 
Judge was dismissed by him and the 
appeal to the High Court was also dis' 
missed. 

The plaintiffs have now brought the 
present suit against the defendants 
alleging that they themselves were al¬ 
ways ready and willing to perform the 
contract regarding the chocolate chintz ; 
that they had paid Rs. 5,150 to the de¬ 
fendants towards this contract ; that they 
sent a cheque for Rs. 10,125 to the auc¬ 
tioneers and were willing to pay any 
further sum found due on this contract ; 
that the defendants refused to deliver 
the goods and, therefore, they were en¬ 
titled bo the return of Rs, 5,150 princi¬ 
pal, Rs. 891 on account of interest up to 
date of suit and 7 annas on account of 
two notices, the total claim being 
Rs. 6,042-3-6. The defendants, in their 
written statement, again pleaded that 
the sum of Rs. 5,150 had been paid to¬ 
wards the price of zephyr prints and that 
in any event, as the plaintiffs had nob 
appropriated the sum to either contract 
at the time of payment, the defendants 
were entitled to so appropriate it. 
Various other pleas were also raised into 
which it is unnecessary to enter. The 
learned Subordinate Judge dismissed the 
suit holding that the defendants were 
legally entitled to appropriate the sum 
of Rs. 5,150 bo the zephyr prints contract 
and that the plaintiffs had failed to 
prove that they had intimated the ap¬ 
propriation of this sum to the chocolate 
contract. He also held that the deci¬ 
sion in the previous case was nob x*es 
judicata. 

The plaintiffs have appealed and their 
counsel has contended before us : firstly, 
that the question as to whether the sum 
of Rs 5,150 lyas appropriated bo the 
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ohooolato contract is res judicata bet¬ 
ween the parties. It is conceded that 
S. 11 of the Civil P. C. does not in terms 
apply ■ hut it is contended that S. 11 
'is not ’ exhaustive and on general prin¬ 
ciples the matter is res iudioata between 
the parties. Tbe short answer to this 
uuestion is that the general principles of 
res judicata cannot be extended to cases 
iwhich are within the terms of S. 11. 

S 11 distinctly provides that in the case 
of two suits the matter is only res 
judicata if. inter alia, the Court frying 
the former suit was competent to try 
the present suit. The general principles 
of res judicata cannot, therefore, apply 
where the Code itself has deQned the 
conditions under which res judicata will 
arise. As held by their Lordshn>s of 
the Privy Council in Ookicl Mandat v. 
PtUlZlnd Singh (1). it is of the essence 

ia( a Code to be exhaustive an matters 

Iwith which it deals and that S. 13. now 
S l^Tthe Civil P. 0. has made it 
TLi the first Court to be com- 

potent to try the subsequent ®"it, we 
Hierefore, repel this contention. (-Che 
md-rnent then examined the evidence and 
oontrnued). The plaintiffs have failed to 
prove that Rs. 0.150 were appropriated 
hv them at the time of payment to the 
chocolate chintz or that they int.mat^ 
fi.A c:ame to the defendants. The deten 
dants were, therefore, entitled to appro¬ 
priate the payments to the zephyr com 
tracts It follows, therefore, that the 
tender by cheque of Rs. 10.12o was not a 

tender oAhe proper amount due on the 
chocolate contract and, therefore, i 
nlaintiffs have not shown tliat they were 

ready and willing to take the 8°°^®' “ 

btcoLes. therefore, unnecessary to enter 
into any of the other points raised m 

this appeal. The appeal fails and is dis 
.uissed with costs. dismissed. 

707=29 1. A. ld(>=9 G. NV . 
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Broadway, J. 

Fattu and another Pltffs 

iVar Mohammad' and. of/iers-Defen- 

iber 1925. 


Custom {Punjab)—Widow in possession of an¬ 
cestral property can alienate to pay son’s just 
debts, 

A widow iu possessioD of ancestral property 
can alienate it to pay oil the just debts of her 
deceased son : 4 P. P, 1913, Dist. 

It, C. Soni and Zafmlla Khan —for 
Appellants. 

Ghulam Mohriid^Din —for Respon¬ 
dents. 

Judgment. —One Mt. Tabo sold cer¬ 
tain land on the 4th July 1923. The 
collaterals of her deceased husband insti¬ 
tuted a suit asking for a declaration that 
the alienation would not affect their 
reversionary rights as it had been made 
without consideration and necessity, and 
in tbe alternative, praying to bo allowed 
to take possession of the land as pre- 
emptors. The alienees claimed that 
the sale had been made for necessity and 
consideration and that the plaintiffs had 
lost any right to pre-empt that they 
might have had owing to tlie fact that 
prior to the sale the notice required by 
the Pre-emption Act had been issued. 
The trial Court found that the entire 
consideration bad passed but that neces¬ 
sity for Rs. 109 only had been proved, 
and granted the plaintiffs a decree 
declaring that the alienation would not 
he binding upon them beyond the sum of 
Rs. 109, which they had to pay to take 
possession when succession opened out. 
The alienees appealed and the learned 
District Judge came to the conclusion 
that necessity for the entire amount had 
been established and, therefore, dis¬ 
missed the suit with costs throughout, 
A<^ain 9 fc this order the plaintiffs have 
come up to this Court in second appeal 
through Mr. Zafrulla Khan and I have 
heard Mr. Ghulam Mohi ud-Din for the 

respondents. 

So far a? the actual items themselves 
are concerned only two were challenged 
before me. The first one was a sum of 
Rs 115, and the second a sum of Rs. 292. 
It was urged that there was no evidence 
to support these amounts and that the 
decision arrived at by the lower appel¬ 
late Court was, therefore, not binding on 
the Court. Mr. Ghulam Mohi-ud-Din 
for the respondents has pointed out that 
there is evidence which,,if believed, would 
warrant the conclusion arrived at and 
I must, therefore, hold that there is no 
force in this contention. 

Iti is next urged that the entier sale 
was without necessity inasmuch as the 
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property was ancestral and as the debts 
which had been paid off were debts 
incurred by the alienor’s son and had 
not been made a charge on the property. 
Mt. Tabo was under no legal obligation 
to pay her son’s debts and, therefore, 
there could be no necessity for this sale. 
Beference was made to Jagdip y. 

Baioa Narain Singh (1), Miker v. Chhaju 
Ram (2) and Bhamhul Devi v. Narain 
Singh (3) and certain other authorities 
which are not reported in the authorized 
reports, one of these, a decision of my 
own in which I gave effect to the pro¬ 
position now contended for. 

There are. however, other Division 
Bench authorities which appear to take 
the view that a widow is empowered to 
pay off the just debts incurred by her 
husband, and in order to raise the funds 
for their payment to alienate ancestral 
property in her possession. The matter 
is not free from difficulty as it may well 
be argued that all that was laid down 
in Jaydip Singh v- Bawa Narain Singh 
(l), was that once ancestral property 
comes into the hands of reversioners it 
cannot be followed in their hands for 
the payment of debts incurred by the 
last male owner but not charged on the 
property itself. I am ’also inclined to 
think that the question is to some extent 
one of custom ; for, although Mr. Zafrulla 
Khan stated that his clients admitted 
that Mt. Tabo was empowered to alienate 
the property of her deceased son for 
necessary purposes, the question in¬ 
volved in this case was whether the pur¬ 
poses for which this alienation had been 
made could be regarded as falling within 
the meaning of necessity. The weight 
of authority appears to bo in favour of 
tbe view taken by the lower appellate 
Oourt, and I. therefore, dismiss this 
appeal with costs. 

Appeal dismissed. 


(1) [1912] 4 P. R. 1913=173 P. L. R. 1912=16 
I. O. 866=160 P. W. R. 1912. 

(2) [1919] 17 P. R. 1919=49 I. C. 281=6 P. 
W. R. 1919 (F. B.). 

(3) rigid] 39 P. R. 1915=103 P. W. R. 1915= 
29 I. C. 572=8 P. L. R. 1916. 
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Harrison and Dalip Singh, JJ- 

Lakhu Ram and others —Plaintiffs 
Appellants. 

V. 

Wali —Defendant—Bespondent. 

Second Appeal No. 2914 of 1922, De¬ 
cided on 29th June 1926, from the decree 
of the Dist. J., Lyallpur, D/- 24th August 
1922. 

Practice—Appellate Court—Two inferences pos¬ 
sible—One chosen by lower Court should be ac¬ 
cepted. 

Where two inferecces can be drawn in the 
construction of a document, the one chosen by 
the lower Court should be accepted : 46 I, C. 

794 and 21 Pom. 91, Foil, 

H. D. Bhalla —for Appellants. 
Muhammad Iqhal —for Bespondent. 

Judgment. —The only question in this 
second appeal is whether the District 
Judge has 4)laced the right interpretation 
upon certain words which occur in a 
sale deed executed in the year 1894, by 
which the father of the plaintiff pur¬ 
chased a large area of khewat land 
together with tbe shamilat deh muzkur. 
Tbe whole difficulty in tbe case has- 
arisen from the insertion of this word, 
“muzkur.” There is both shamilat deh and 
shamilat patti in tbe village, and in 1915 
tbe shamilat patti was partitioned and 
one-half of the whole fell to the defen* 
dant, the son of the vendor. It was nob 
until 1920 that the present suit was- 
launched. The contention is that the 
word ^‘shamilat” includes both the sbami- 
lat deh and shamilat patti, i^he rival in¬ 
terpretation being that the word “shami* 
lat” means “shamilat deh.” We know very 
little of tbe subsequent history of tbe 
village and neither side can tell us whe¬ 
ther the shamilat deh was partitioned 
and what its area was. 

Taking everything into account we 
are not prepared to say that tbe view 
taken by the District Judge was wrong 
and where two inferences can be drawn, 
we accept the alternative chosen by him 
as laid down in Madho Bao v. Govind 
Bhat (1) and Raja Ram v. Ganesh Hari 
(2). Wo therefore dismiss the appeal : 
and, under the peculiar oiroumstanoes of 
the case we leave the parties to bear 
their own costs throughout. 

Appeal dismissed. 


(1) [1918) 46 1.0.794. 

(2) [1897] 21 Bom. 91. 
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Fforpe and GampeelIi, JJ. 

Knndan and others —Plaintiffs Appel* 


lants. 

V. 

Secretary of State for India and others 
—Defendants—Respondents. 

Second Appeal No. 1205 & 1278 of 1922. 
Decided on 11th May 1926. from a decree 
of the Dist. J.. Ambala, D/- 6th February 


1922. 

(a) Custom — Punjab — Widow'sestate—Although 
there are no relations of her husband, she takes 
only a loidow's estate^In the absence of custom 
^Tsonal law will apply and Crown can impeach 
^s^authorlsed altenal'ion by )^r. 

Under Customary absence of a Hindu 

widow’s husband’s blood-relations does, not make 
her position essentially different 
would be under-hot personal law, (23 J. C. 127J 
not Foil.) and in the absence of any special cus¬ 
tom with regard to the nature of the estate she 
t^es, Hindu law will apply. Therefore 
will have the power to impeach any uuauth^i^- 
*ed alienation made by her during 
8 M, L A, 629 (P. C.) Bef. CP 675 C 2} 

(6) Custom--PunJab—Crown is not parly to a 

^*Cr^n is no party to custom and custom can¬ 
not affect its rights and privileges 


Nanak Chand —for Appellants. 

O, H. Cardon Noad —for Respondents. 
Judgment.— One Ram Saran died about 

1908 and his widow. Mt. Indi, succeeded to 
possession of his landed estate. In 

1909 this woman executed a document 
which was registered and which stat^ 
that her husband’s land had been gifted to 
his ancestors by the ancestors of Girdhar 
and others, that Girdhar and others had 
paid off certain debts due by her hus¬ 
band ; and that in consideration of those 
facts she declared that they would suc¬ 
ceed to the land after her death and 
undertook. not to alienate it. Mt. Indi re¬ 
married in March. 1914. She reported 
the fact to the Revenue Authorities stat- 
iDfi that she had lost her rights in Bam 
Saran’s estate by so doing and asking 
that the estate should be mutated in the 
revenue records in the name of one 
Ran Singh whom she alleged to bo a re¬ 
lative of Bam Saran and his heir. The 
upshot, however, of the mutation pro- 
ceedings was that the Assistant Oolleotor 
entered the land as having escheated to 
Government on the termination of Mt. 


Tndi^s 0stftt0# « 1 

This was in July 1915, In Septen^er 

1916 Mt. Indi executed in favour of Ban 

1926 li/ 85 & 86 * 


Singh and registered a formal deed of 
gift of the land calling.him her husband’s 
collateral. Two suits were then brought 
against the the Secretary of State for pos¬ 
session of the land, one by Girdhar 
and others and the other by Ran Sing)). 
Mt. Indi was joined as a defendant in 
each suit and the plaintiff in each was 
made a defendant in tlio otlior. Roth 
suits have been dismissed and the dis¬ 
missals have been upheld on appeal. Both 
unsuccessful plaintiffs have come to this 
Court on second appeal and this judgment 
will deal with the two appeals, No. 1:^05 
of 1922 by Girdhar and others and No. 
1278 of 1922 by Ran Singh. Mt. Indi has 
died since their institution. 

No. 1205 can be disposed of very shortly 
Girdhar and others brought forward the 
document of 1909 and asserted : firstly, 
that the land had been gifted by their 
ancestors and, therefore, reverted to them 
and secondly, that they had paid off 
Rs. 400 of debts due from Ram Saran. 
They claimed that in these circumstances 
Mt. Indi was entitled to declare them 
heirs after her remarriage or death. Tlie 
trial Court held that they had failed 
to prove the gift by their ancestors and 
had made no attempt to prove any pay¬ 
ment of debts. The second finding was 
not contested in appeal to the District 
Judge, nor is it challenged in tlie memo¬ 
randum of appeal to this Court. We have 
refused to listen to any argument attacking 
it. The first finding was affirmed by the 
District Judge and is one of fact 'wliich 
cannot be interfered with in second 
appeal. In the memorandum of second 
appeal the appellants ask for a decree on 
the ground that as proprietors of the 
village of the same got as Ram Saran they 
have a reversionary right superior to 
Government. This is a new point taken 
neither in the plaint nor in the appeal to 
the District Court, aud we decline to allow 
it to be raised now. The suit was based 
simply and solely on the document of 

1909. 

The learned District Judge has given 
these appellants a certificate under S. 41 
(3) Punjab Courts Act, propounding as a 
question of custom 

whether there is any custom by which the 
Crown is not competent to object to a disposi¬ 
tion or grant of property made by the widow of 
the last male owner. 

This does not help them in any 
way. In the first place, the certificate 
should not have ' been granted because 
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so far from the evidence l-egard.ng this 

so called custom being conflicting and 
*- \r\ fhftre is no ©videnco about 

.a s.o.„ai,. .he,. 

1, no question in this case of the Crown 

obiect^ng to any disposition by Mt. Indi. 

T.U rrown is in possession of the pro 
The Crown IS m P^ is the task of the 

SntitTs to show that they have a better 
? tie under which they can turn the 
ICrownout, Thirdly, the Crown is no 
nartv to custom and custom cannot affect 
ts rights and privileges in any way 

The appeal of Girdhar and others must 

'‘^Kan Singh (the appellant in ^o. 1278) 
based his suit on the allegations Or) that 
Aft Indi by her re-marriage had forfeited 
iu'ri^hts to hold her first husbands pro- 
irty? and (b), that he (Ban Singh) being 
a near relative of Bam Saran was enti¬ 
tled to succeed as heir. This claim has 
been finally disposed of by the lower 
appellate Court s finding of fact that 
Ban Singh was no relation of Bam 
Saran In second appeal his case is 
that Mb Indi did not forfeit her estate 
bv re-marriage, that it was an absolute 

estate, and that the gift to him of ^ptem- 
lyAr 1915. was a valid one. This is 
Lsed upon para. 5 of the plaint which 
was in the following terms ; 

Tndi Defendant No. 2, on 3rd September, 
1915 also executed and completed a deed of gift 
if tVi'p disputed land in favour of the plaintifis 
who warrcollateral. For this reason too the 
plaintiff is entitled to the land. 

,\Ve are asked to interpret this as an 
alternative claim, in the event of the 
ulainbiff nob being held to be a relative 
of Ram Saran, that Mt. Indi did nob lose 
her estate on re-marriage as asserted at 
the commencement of the plaint, and 
that her gift after marriage to the plain¬ 
tiff, a stranger, was one which she was 
competent to make. To do so appears to 
be stretching the meaning of words some¬ 
what unduly, but since the learned Dis¬ 
trict Judge has allowed this attitude to 
be taken before him and has 'granted the 
certificate to be described presently, we 
proceed to deal with the contention. 

The learned District Judge held that 
Mt. Indi’s rights ceased on her re¬ 
marriage. that any person entitled to 
succeed on her death could succeed on 
her ro"marriag 0 , that the Secretary of 
Sfcate was batter entitled to do so than 
Ba^ Singh and that the gift was a nullity- 


because it was made after re-marriage* 
He, nevertheless, under S. 41 (3) of the 
Punjab Courts Act, granted Ran Singh a 
certificate . 

that there is a question regarding validity ot 
a custom involved viz., whether the Crown 
can object to the alienation by gift made 
by a widow after her re-marriage to a stranger 
in favour of a person who is not a collateral of 
her husband. 

This certificate again is defective. The 
Crown never objected to the gift. The 
Crown was in possession when the gift 
was made and has since resisted attempts 
at ouster by the donee. The real ques¬ 
tion at issue is whether, in the circum¬ 
stances of the case, by ciistom Mt. Indi 
became full owner on Ram Saran's death 
and whether she remained so after re¬ 
marriage. The learned District Judge 
considered this matter doubtful, bub he 
had no right to give the certificate cer¬ 
tifying that the evidence regarding it is 
conflicting and uncertain because there 
is no evidence. It is conceded by Mr. 
Sheo Narain for the appellant that 
under Hindu Law ( including, neces¬ 
sarily, S. 2 of the Hindu Widows’ Re¬ 
marriage Act) Mb. Indi acquired a limited 
estate for life on the death of Ram Saran 
and lost it entirely on re-marriage, and 
that, as pointed out by their Lordships 
of the Judicial Committee in Collector of 
Masulipa-ta.m v. Cavaly Vencata Narain- 
apah (l) the non-existence of any blood 
relations of Ram Saran (a fact alleged by 
both parties) made not the slightest 
difference to the limited nature of her 
life-interest and to the restrictions on 
her powers of alienation. He argued, 
however, that under custom the estate 
of a widow, whore there are no relations 
of the deceased husband, is a full estate 
unaffected by re-marriage. The only 
authority cited in support of this pro¬ 
position is a dictum delivered obiter in 
Allah Ditta v. Gauhra (2) that a widow’s 
estate is a limited one, but limited only 
for the benefit of the reversioners, and 
that, when there are none, she is to all 
intents and purposes a full owner. 

We are unable to read this observation 
as a considered pronouncement intended 
to be authoritative that a Hindu widow 
governed by customary rules is a full 
owner when her deceased husband has 
left no relatives, and that her position 

(1) [1859-61] 8 I. A. 529=:2 W. R. 61=l' 
Suther 476=1 Sar. 820 (P. C.). 

(2) [1914] 3 P. R, 1914=23 I. C. 127=129 
P. L. R. 1914. 
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is essentially different from what it 
would be under her personal law. Had 
this been the case, the learned Judges 
would not have used the words to all 
intents and purposes," and obviously 
the intents and purposes must vary with 
the particular circumstances of every 
particular case. For instance, in the 
present case, the Grown has intervened 
and is actually in possession in pursuance 
of its claim to escheat. In Allah Ditta 
V. Qaiihra (2) the contest was between 
a relation of the widow herself who 
secured possession after her death and 
the village proprietors who were held to 
have to prove any title to the reversion. 
The effect of a claim by the Grown was 
never remotely contemplated. ^ 

Moreover, there are other dicta to the 
contrary by Division Benches of this 
Court. One is Dalipa v. Dallic (3) : 

So lar as we are aware it has never been 
nested that the life-iuterest in an estate which 
Susbom grants to a widow is in any way wider 
than the interest which she takes under Hindu 

^Another is in Diyal Kaur v. Mehtab 

^There^L no ground for supposing that a widow 
who holds a life interest in an estate under 

custom has any wider power of f 
a widow who holds a similar estate under Hindu 

A third was delivered in Gohinda v. 
Nandu (5), expressing approval of what 
is quoted above from Diyal Kaur v. 
Mehtah Kaur (4) and the head-note of 
the report states that the Judges have 

laid down that ^ . t , 

the estate of a widow under Customary Law 
is subject to the same restriction as that of a 

widow under Hindu Law. , , / u 

We are asked to disregard these ob- 
servations because each of the three 
dealt with a situation where the last 
male owner had left behind him female 

relatives or male relatives 
females who under Hindu Law would 
have been entitled to succeed as bandhus. 
It is pressed upon us that the ® 

must inevitably have been inspired by 
the facts of the particular ““ses with 
which the Judges were 

are to take this view. L Nara^n’s 

oritioism applies to Mr. , 

own ease, Allah Ditta v. Gauhra (2), and 

ifc must go out} too. , ,, 

This leaves us with no 
.■nffu rding the position o f_M^ lpdl_j_ 

"TgS 4 L. L. J. 336. 

f4) [1921] 3 L. L. J. 458. 

(6) A. I. R. Lah. 217=6 Lah. 450. 


respect of Ksm Saran’s estate under 
custom, and in accordance with S. 5 of 
the Punjab Laws Act the rule of decision 
which we must adopt is Hindu Law. 
Under that law not only is the gift to 
Ran Singh after the second marriage in¬ 
valid, but the Grown would have had the 
power to impeach an unauthorized aliena¬ 
tion by Mt. Indi before her re-marriage ; 
Collector of Masulipatam v. Cavali/ 
Vencat"L Narainapah (l), already refer¬ 
red to. 

Indeed a reference to S. 5 of the 
Punjab Laws Act makes it quite clear 
that Allah Ditta v. Gauhra (2} does nob 
state a correct general rule and that the 
correct rubs is this : The nature of a 

Hindu widow’s estate in the Punjab is 
to be determined by what the evidence 
before the Gourb proves bo be the custom 
applicable to the parties concerned. If 
there is no proof of a customary rule the 
question is to be decided in accordance 
with Hindu Law, subject to any modifi¬ 
cation of that law by custom which may 
be proved. Ran Singh’s appeal fails 
also, and both appeals are dismissed with¬ 
out costs. 

Appeals dismissed. 


A. I, R. 1926 Lahore 675 


Martineau, J. 


Santosh Singh 
Petitioner. 


and others —Accused— 



Emperor —Opposite Party. 

Griminal Revision Petition No. 1550 of 
1925, Decided on 22nd January 1926, 
from an order of the S. J., Rawalpindi, 
D/' 8th September 1925. 

Criminal P. C., S. l06SecurUy cannot be 
demanded for keeping peace on conviction under 


Penal Code, S, 452. 

The offfiQce under S. 452 ia not one involving 
breach of the peace end security cannot be 
demanded for keeping the peace under S. 105, 
Crimiual P. O.: 2 Lah. 279, Pel, on. 

rp. 675. O. 2. P. 676. C. ll 


Mukand Lai Puri —for Petitioners. 

Des Baj Sawhney —for the Grown. 

Judgment. —There is no sufificienb 
reason for interfering with the convictions, 
but I set aside the orders passed under 
S. 106. Griminal P. G,. as being illegal! 
inasmuch as the offence under S. 452, 
Indian Penal Gode, of which petitioners 
have been convicted ia nob one involv- 
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ing breach of the peace: sbq Abdidla 'v. 
E^npcror (i). I decline to interfere with 
the sentence of fine imposed on Dayal 
Singh. With regard to the remaining four 
petitioners, as they are on bail and 
have undergone the sentences of 
imprisonment imposed on them except 
for a period of three or four days, it is 
unnecessary to recommit them to jail 
and I accordingly reduce the sentence 
imposed on each of them to the period 
of imprisonment which he has already 
undergone. 

Sentence reduced. 

2 279—03 I. C. 860. 
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Jai Lal, J. 

Zctmoin Alii SliiCtiK and cuiother Plain* 
tiffs—Appellants. 

V. 

Unra and others — Defendants—Res* 
ponderfts. 

Second Appeal No. 389 of 1926, De* 
cided on lOth June 1926, from a decree 
of the Dist. J.. Jullundur, D/- 17th 
November 1925. 

(a) Bengal Ban'l Redemption and Foreclo’iure 
Regulation (17 of 1806)—Z?ona fide purchaser— 
]jlr,illation Act, Art. 131. 

\ purchaser from a mortgagee -with condi¬ 
tional sale who doos not enquire as to whether 
the mortgagee had acquired proprietary 

rights by proceeding under the Regulation is 
not a bona fide purchaser. fP bTG O 2J 

ib) Limitation Aet, Arts. 134 and llS—Art. 
134 applies to bona fide purchasers. 

Article 134 applies only to bona fide purchasers 
and to other purchasers Art. 148 applies ; A./. R. 
1924. Lah. 4GS, Foil. tPG/7 C ij 

Badri Das —for Appellants. 

J’agan N^ath Aggarwal for Respon 

dents. 

Judgment. —The suit out of which 
this second appeal arises was for pos¬ 
session by redemption of mortgaged pro¬ 
perty. There was condition in the 
deed that if the mortgage be nob re¬ 
deemed within two years then the mort¬ 
gagee would become the absolute owner 
oflihe property mortgaged. The mort¬ 
gage was created In 1894. In 1900 the 
mortgagee sold this property to the 
defendant. The plaintiff is a purchaser 
of the equity of redemption from the 
original mortgagors under a sale-deed 


executed in 1923. The only question 
debated before me is that of limitation- 
On behalf of the defendants it is con¬ 
tended that Art. 134 of the Indian 
Limitation Act governs the case. The 
plaintiffs on the other hand claim that 
the ordinary period for a suit for re¬ 
demption, i. e., 60 years under Art. 143 
applies. It appears that proceedings were 
taken by the mortgagee under Regulation 
XVII of 1806. Those, according to the 
learned District Judge, were nob valid 
owing to certain defects in procedure. 
This finding is not challenged before me 
by either party. The District Judge has 
held chat Art. 134 applies, because in his 
opinion the defendant, the transferee oi 
the property, 

satisfied himself that under the terms of the 
mortgage-deed his vendor could acquire an 
absolute right in the property as owner and 
also that it may be taken that he further satis¬ 
fied himself that the original mortgagee took 
steps pressribed by law to become the full owner. 

He consequently held that transferee 
had every reasonable ground for believ¬ 
ing that his alienor had power bo convey 
an absolute interest in the property. 

The learned counsel for the appellants 
contends that the sale in favour of the 
defendants * was nob of the proprietary 
rights in the ijroperty in suit, but of 
mortgagee rights. In this Contention I 
do nob agree. Though the deed is some¬ 
what vague, still I hold bliab what was 
intended to be sjld was proprietary 
rights in the property. It was recited 
in the deed that there was a condition 
of bai bilwafa in the mortgage-deed but, 
that the mortgagors had nob redeemed 
the mortgage and further that according 
to the berms of the deed bai balwafa had 
oome into operation and the mortgagors 
had no interest left in the property and, 
therefore, all the interest of the vendor 
was sold bo the vendee. I consider that 
the above clearly indicates that the 
propriLbary rights ware sold. 

The facts recited above also shovr that 
it was brought to the notice of the ven¬ 
dee that there was a condition of bai 
bilwafa. No mention was made of the, 
proceedings under Regulation XVII of 
1806. There was, therefore, all the 
greater reason why the vendee should 
have satisfied herself that his vendor 
had acquired full proprietary rights by 
taking the necessary legal steps. It can-| 
not be assumed, as the learned District’ 
Judge has done, that the vendee did so 
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If the vendee had made proper enquiries 
he would have discovered that the bai 
hilwafa prooeedinJ^s were defective. H® 
cannot, therefore, be held to have acted 
in good faith as that term is defined in 

the Indian Limitation Act. 

The next question is whether Art. 134 
governs the case of the purchaser in good 
faith onlv. In this connexion reliance 
was placed by the learned counsel for 
the appellants on Sri Bam v. Matioala 
Bam (1). This case was affirmed on a 
Letters Patent appeal by a Division 
Bench of this Court, Waztr Chand 
Nathu Bam (2). In that case it has 
been held that Art. 134 applies only to 
bona fide purchasers and that to other 
purchasers Art. 148 applies A large 

numberof authorities are cited in sup 

port of this view. I follow the 

previous judgments of this Court. 

^ The consequence is that this 
is accepted and the plain uffs suit 
decreed with costs throughout. 

Appeal accepted. 


TITa. I. R.'iU 23 Lah. 219 . 
( 2 ) A. I. R. 1924 Lah. 468 . 
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Addison, J. 


Wali Muhammad 
tant. 


Convict — Appel" 


V. 


JEmperor—Opposite Party. 

Criminal Appeal No. 538 o£ 1926, De 
<jiaed on 3rd July 1926 an «rdei o 

the Ist 01. Mag.. Ambala, D/ 23rd April 

19^^6 

aejen^ l justify- 

punished if o(Mr ci person kidnapped is 

Although * under S. 363 where the 

no flirl are neighbours and for this 

: that it JS uot a^baa_^case^ °Lb teffi 
tSrafou‘a:d’‘ahouia"not be puniehed severely. ^ 

ahHlam Mohi-ud-din. for Abdul Qadir 

Opposite Party. 

1 J ea*»fr _Wali Muhammad whose 

J"SS.<.“'orvn 


bala, is 15 or 17 years has been convic¬ 
ted under S* 363, Indian Penal Code, for 
kidnapping Mt. Banti aged just over 14 
years from lawful guardianship, and has 
been sentenced to live years* rigorous im¬ 
prisonment. He has appealed. The case 
against the appellant is quite clear. 
There is no doubt that the girl was a 
consenting party and had already some 
weeks before gone off with the appellant. 
She again disappeared with him on the 
night before her marriage was to take 
place and they were caught together on 
the road to Kasauli. The evidence is 
ample to establish that the girl's age is 
between 14 and 15 and that the appel¬ 
lant kidnapped her though she was un¬ 
doubtedly a consenting party and wished 
to go with him. The appellant, there¬ 
fore. was properly convicted under 

S. 363. Indian Penal Code. 

In my opinion, however, the sentence 

is very excessive. The girl has now been 
married and I think that the Magistrate 
has taken an unduly severe view of the 
case. The appellant and the girl were 
neighbours and for this reason became 
fond of each other and when her mar* 
raiage was about to take place the appel¬ 
lant decided to take her away and she 
a<»reed. She may even have asked him 
to do so. This is. therefore, not a bad 
case of kidnapping though technically it 
amounts to such. At the same time the 
appellant has to be shown that the 
law must be respected and this youthful 
escapade cannot be altogether condoned. 
Taking all these things into considera¬ 
tion and especially the age of the appel¬ 
lant. I accept the appeal to the extent of 
reducing his sentence to six months 
rigorous imprisonment. 


Sentence reduced. 
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Jai Latj, J. 

JoioalaBam and anothei Appellants. 

V. 

Mt. Chandan and others Respon- 

Seoond Appeal No. 492 of 192.}, De¬ 
cided on I7tb .Tune 1926. from a decree 
of the Addl. J., Montgomery. D, - 26th 

November 1924. 
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Hindu Law — Gift—Deed not specifijing shares 
•nor laying condition'^ as to future enjoyment — 
Donees members of joUit family—Joint tenancy 
1$ not created. 

Where the deed of gift does not spsoify the 
shares of the donees, and beyond stating that 
the land is gifted to the two donees who are 
members of the joint Hindu family, does not 
in any way lay down any conditions as to the 
future enjoyment of the property : 

Held ' that the gift does not create a joint 
tenancy so as to entitle one donee to succeed to 
the rights of the other by right of survivorship 
on the death of the latter : Case Late considered. 

[P 678, C 1] 

Badri yfath for Mehr Chand —for 
Appellants. 

Badri Das —for Respondents. 

Judgment.—The only question in¬ 
volved in this second appeal is whether 
a gift of the property in suit in favour 
of Jangi Singh and Darhara Singh, two 
brothers, who have been held to be 
governed by the Hindu Law, was to 
them jointly so as to entitle the one to 
take the share of the other by survivor¬ 
ship on the latter's death or as tenants- 
in-common The gift was made by Mt. 
Gujri, their maternal grandmother. 
The deed of gift does not specify the 
shares of the donees and beyond stating 
that the land in suit is gifted to the 
two donees does not in any way lay 
down any conditions as to the future 
enjoyment of the property. It may be 
assumed for the purposes of this case 
that Jhangi Singh and Darhara Singh 
were members of a joint family at the 
time of the gift. 

The learned District Judge following 
Bampiari v. Krishna Piari (l) and 
Jogesxvar Narain Deo v. Ram Chandra 
Dutt (2). has held that the gift did not 
create a joint tenancy so as to entitle 
one donee to succeed to the rights of the 
other by right of survivorship on the 
death of the latter. This view of the 
.learned District Judge, in my opinion, 
is correct. It is^upporbed by previous 
'authority. Reference may be made to 
Ifethirajulu Naidu v. Mukunthu Naidu 
(3) ; the relevant remarks are made at 
page 373 [28 Mad^ to Gordhandas v.Bai 
Ramcoover (4) and to some observations 


( 1 ) 

( 2 ) 

(3) 

14 ) 

(5) 


A. I. R. 1921 All. 60=43 AU. 600. 

[1896] 33 Cal. 670=23 I. A. 37=7 Sar. 19 
(P. C.). 

1906] 28 Mad. 363=15 M. Ij. J. 299. 

1902] 26 Bom. 449=3 Bom. L. R. 857. 
1909] 89 P. R. 1909=66 P. W. R. 1909= 
1 I. C. 720=59 P. L. R. 1909. 


that are made at page 128, [P. R. 1909] 
in MiLnni v- Umrao Singh (5). Mulla 
at page 379 of the. Principles of Hindu. 
Law is of the same opinion. There is, 
therefore, a preponderance of authority 
in support of the view of the learned 
District Judge. Counsel for the appel¬ 
lants cited Bitti Bibi v. Jai Gopal Singh 
(6). In that case, however, there was a 
condition against alienation by the 
donees of the property gifted to them, 
and that condition indicated an inten* 
tion on the part of the donor to create a 
right of survivorship between them. 

I dismiss this appeal with costs. 

. Appeal dismissed. 

(6) [191.8] 20 I, C. 756. 
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Jai LaIj, J. 

Nur Muhammad and anothet —Plain¬ 
tiffs—Appellants. 

V. 

Buta and others —Defendants—Respon¬ 
dents. 

Second Appeal No. 466 of 1926, De¬ 
cided on 13bh May 1926, from a decree 
of the Disb. J., Jullundur, D/- 26th 
November 1925, 

Adverse possession—Near heirs, having rlghis^ 
to land, alive—Adverse possession against re- 
versioners of last male holder does \ju>t begin In 
their lifetime 

Reversioners of the last male holder have no 
locus standi to sue for possession of land during 
the lifetime of nearer heirs .having a right* to 
inherit and therefore adverse possession against 
such reversioners does not begin so long as such 
heirs are alive : 82 P. R. 1918 and 18 P. R, 1895, 
Rel. on. [P 079, C 1] 

Aziz Ahmad- —for Appellants. 

M. A. Ghani and Fakir Chand —for 
Respondents. 

Judgment. —A pedigree is attached 
to the judgment of the learned District 
Judge. Prom this it appears that 
the plaintiffs-appellants claimed as re¬ 
versioners to the estate of Umra. Umra 
made a gift of this land to his daughter, 
Mt, Patti, and from Mt. Patti either by 
means of a gift or ordinary inheritance 
the land in suit went to Mt. Sairan^ 
Mt, Sairan having re-married lost her 
rights in the land, which was taken 
possession of by the defendants, JButa 
and Asmat Ullah, sons of Akbar. The suib- 
by the plaintiffs is that Buta and Asmak 
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Ullah. sons of Akbar. have no title to s 
the land as they are no relatives of Mt. t 
Fatti, and, therefore, on the extinction c 
of til© lioirs of Mb. Fabfci fch© gif tod land ^ 
reverted to the reversioners of Umra. i 
The status of the plaintiffs as reyer- c 
sioners of Umra is not contested before s 
me. but it is urged that the suit is barred c 
by limitation and this is the only point a 
which was urged before the District £ 
Judge who held the suit to be so barred. 

It may be mentioned that Mt. Fatti 

had a son named Buta who apparent y c 

was a dumb person. He died 'witbin 
twelve years of the ' institution of this 
suit The plaintiffs claim that during 
the lifetime of Buta they had no locus 
standi to institute a suit for possession i 

and consequently Buta i 

run against them on the death of Buta. 

On behalf of the respondents it is 
contended that the limitation began on . 
the marriage of Mt Sairan 
mittedly was more than twelve years 
before the institution of the suit, and 
that Asmat Ullah and Buta. sons of 
Akbar. have been in adverse P°=s®f 
of the land since the re-marriage of Mt. 
Sairan. In my opinion this appeal must 
be accepted. Tani v. Tam Chand (1) 
and Boda v. Harnam ^ (2) j 

oontention of the appellants 
cause of action accrued on the death of 
Buta. son of Fatti. and that ^ 

locus standi to institute a suit for posses_ 
Sion in the lifetime of Buta. ^he posses 

Sion of Asmat Ullah and Buta. sons of 

Akbar, cannot be held to be a v 

the reversioners of Umra so long as y 

lof the heirs of Mt. Fatti were alive as 
Ithey and not the reversioners woul 
entitled to the possession of the land 

eifted. I hold, therefore, that the sui 
ias not barred by limitation and con- 
I^quently that the plaintiffs were 

titled to the decree claimed. 

One Asmat Ullah. son of Sabu 

was impleaded as a defendant on the 
ground that he also claimed to be on^ 
.titled to the property in sui^t. I ^ 
written statement, however Asmao 
Ullah, son of Sabu, definitely stated that 

he had no claim to or 

land His counsel contends before me 
that in the presence of Asmat UUa . 

son of Sabu. the plaint^haimnojoc^s 

19k ' 

(2) [L953-18 I. B. 1896 (P. B.). 


sfeandi fco institute this suit. It is 
alleged that Mt. Fatti was the mother 
of Asmat Ullah. This point has no¬ 
where been raised before this in these 
proceedings. In my opinion, the learned 
counsel is not entitled to raise it here 
specially in ,view of the distinct dis¬ 
claimer by Asmat Ullah, son of Sabu, of 
any interest in the land in suit. I have 
already stated that the only point raised 
before the District Judge was one of 
limitation. I might mention that the 
objection as to the locus standi of the 

plaintiffs was not raised by the counsel 
who appeared before me for the sons of 

Akbar but by the counsel for Asmat 
Ullah, son of Sabu, and I am unable to 
see that he had any right to contest the 
plaintiffs' suit after his disclaimer in 

the first Court. 

The result of my decision on the 
question of limitation is that this appeal 
is accepted and the plaintiffs suit is 
decreed with costs throughout against 
Buta and Asmat Ullah. sons of Akbar^ 
Asmat Ullah son of Sabu will bear his 

own costs throughout. 


Appeal accepted. 
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Campbell, J. 

TVatir Siapa—Objector—Appellant. 

V. 

Janki Das and ofHcrs—Respondents. 

Miso. Second Appeal No. 2053 of 1925. 

Decided on 28th April 

order of the Dist. J.. Ambala. D/ 15th 

Anril 1925. 

rtvil P c. o. 41. R. 5 ^ 0 —AcHoh taken 

uiidlr RAo^uestion of Itmltatton does not 
'"'’The T^w of 

when action is taken under O. 41. R. 20.79 
r914 and 3 P. B. 1915. Foil. CP G80, O 2} 

sy (6) provincial Insolve7tcy Act (1920J, Ss. 4 
J ox r^ 7 irl can ini liablltty of a person to be 
^^judlcated Insolvent and qttestlon of tltU raised 

by him together. , 

Section 4 is very comprehensive m its 
»nd it i?not illegal for a Court to try together 

thf {wo queatioDS (a) whether A has committed 

an act of iusolvenoy and (b) whether the property 
To respect of which the aot is ^leged to have 
been committed belongs ^ ^ 

M. M. Tu/ail—ior Appellant. 

Shamair Chand—tor Respondents. 
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Judgment.—In 1921 certain persons 
alleging themselves to be creditors ap" 
plied for dve others to be adjudicated 
insolvents. These live were Mangal Sain, 
Uggar Sain, Bashambar Dass, Kalyan 
Kai and W’azir Singli. Tho act of insol' 
vency alleged was the execution of a 
deed of mortgage conveying certain pro¬ 
perty including six shops and a house 
No. 2871. When the respondents to the 
petition appeared in Court, W^azir Singh 
made a statement that he was not joint 
or a partner with the executants of the 
mortgage-deed, namely, Mangal Sain and 
Uggar Sain, that a divided half of the 
house No. 2871 was his property and 
that also the six shops Nos. 2890 to 2891 
and 3369 were his exclusive property. 
Tie repudiated liability for any debts 
contracted by Mangal Sain and his sons 
Uggar Sain, Bashambar Das and Kalyan 
Kai. The creditors insisted that the 
mortgage-deed signed by Mangal Sain and 
Uggar Sain was a transfer made by some 
members of the firm on behalf of the 
whole firm and that Wazir Singh was a 
member of tho firm, and liable for the 
acts of Mangal Sain and Uggar Sain. 

On the 18th January 1922, the fol¬ 
lowing issues were framed by the Insol¬ 
vency Court : 

(1) Are all tho creditors meotioaed in the 
petition of insolvency partners of the Firm 
Mahoiiar lAl-Ut,'gar Sain i Onus on the creditors, 

(2) Has Wazir Singh committed an act of 
jiisolvet)cy M>aus oil the creditors. 

(3) Is Wazir Singh sole owner of the six 
shop- Nop. 2h'J0 to 260-i and 33C9 and half houss 
No. 2871 •' Onus on W. zir Singh. 

For two years successive dates were 
given for evidence in the suit ; but no 
evidence was produced by any party. 
On 4bh February 1925, the Court recor¬ 
ded an order, that since no evidence was 
produced the decision on each of the 
above issues was against the party on 
whom the onus was placed. The Court 
then proceeded to decide that only Uggar 
Sain should be adjudicated an insolvent 
and rejected the petition against the 
others with costs- The Civil Nazir was 
apijointed Receiver and was directed to 
“take hold of all the property at once. 
On this Wazir Singh appealed to the 
District Judge against tho decision on 
Issue No. 3, representing that it was 
necessary neither to strike it nor to 
decide it and that he was ready to pro¬ 
duce evidence upon it. 

The learned District Judge dismissed 


his appeal : firstly, because the Receive 
had not been imple&ded as a respondent 
until the date of decision and the appeal 
was time-barred against him ; and, se¬ 
condly, because the appellant had ample 
opportunity for rroducing evidence. The 
contention that tho issue in ques¬ 
tion was unnecessary is not mentioned in 
the learned District Judge’s judgment, 
but this ground has been pressed in 
second appeal before me. 

On the findings of the learned District 
Judge the first is wrong and the second 
is correct. If he had dismissed the ap¬ 
peal because the Receiver had not been 
made a party, the situation might have 
been different. As it was on the verbal 
application of the appellant, he recorded 

an order to the following effect : 

I make the Receiver a party. Now the ques¬ 
tion of limitation arisee. On this point argu¬ 
ments shall be heard. 

It has been ruled many times and in 
this Province in Sh.ahab Din v. Miran 
BaJchsh (1) and Shib Nath Alliance Bank 
of Simla (2) that the Law of Limitation 
has no application when action is taken 
under O, 41, R. 20, and O. 41, R. 20 was 
manifestly the provision of law under 
which the District Judge acted. He 
could have refused to make the Receiver 
party and possibly might have dismissed 
the appeal because he was not a party 
under O. 41, R. 20, and then dismiss the 
api)eal against him as time barred. 

There is no doubt that Wazir Singh 
had ample opportunity for producing 
evidence. It has been contended that he 
was entitled to wait until the creditors 
had produced evidence that they were 
entitled to the order of adjudication 
against him and that the finding on the 
third issue is contradictory on the 1st and 
2nd. But I see no inconsistency. It is 
true that S. 24 of the Provincial Insol¬ 
vency Act appears to contemplate that 
the Court’s first inquiry should be into 
the question whether the creditor of the 
debtor is entitled to present the petition 
and whether the debtor has committed 
the act of insolvency alleged against him - 
but S. 4 of the same Act, which confers 
upon the Court full powers to decide all 
questions of titlo arising in any case of 
insolvency is very comprehensive in its 
terms. What the Court has done in the 

“lip cmi]"7~9“PR.T9T4=268 pTl’.IR. 1911= 
2-5 I. C. .549=109 P. W. R. 1914. 

(2) [1915] 3 P. R. 1916=215 P. L. R. 1914= 

25 I. C. 480=110 P. W. R. 1914. 
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wall of fclio defendant’s house adjoined 
the said thaia and that in 1922 the 
defendant had opened two windows and 
ventilators in the said northern wall and 
constructed a parnala or water-spout 
which conveyed from his house on to the 
said thara. The plaintiff asked for a 
perpetual injunction directing the defen¬ 
dant to close the windows and ventilator 
and remove the parnala. 


Abdul Majid v. Imam Dik (Broadway, J.) 

present ease is to try side by side with 
the question of liability of Wazir bingh to 
lio adjudicated an insolvent another ques¬ 
tion of title raised by him. NYuzii 
Singh said in effect when he came into 

Court : , ^ 

T h vve ocmmitted no act of insolvonoy. tlie 

does not belong to those persons at all. 

I can find nothing in the Act on 

which it can be held to be illegal for a 

Ocurt to try together the two questions 

f \ TTT>lA^hfi^ \ has committed an act of 

S^solvenSVndtb) whether the property 

in respect of which the act is alleged to 

have ben committed belongs to A or B 

and afl have already stated. Wazir 

had more than sufficient opportu- 
Singb had more buildings were 

hirexolusive property. I find no ground 
for rnterferenL and I dismiss the appeal 

with costs. Appeal dismissed. 
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Broadwaa', J- 

Ahdtil Majid Plaintiff—Ap¬ 

pellant. 

V. 

'c:. A"”r‘7 r 

her 1920. Defendant construe- 

Injn^ictton can be ^ tbe plaintiff 

An haf co^tructed a water- 

where the defen water on to the plain- 

does not amount to a nuisanc ^ 

179, Diet. 

Fta.dri Das—ior Appellant. 

KJ. Bustomii—loT Respondent. 

•»“'*«“rhara^Hs"entas°fnstft;red'by 
front of which ^h 

gintiff’s house opened that the northern 


The plaintiffs suit was dismissed on 
the 2nd February 1924, but on appeal was 
remanded for re decision by an order 
dated the 8th July, 1921. The same 

Subordinate Judge heard the case on 
remand and held that the plaintiff was 
the owner of the thara 

house ; that the window and ventilators 
had recently bean opened by ''*’® 
dant in his northern wall but 
opening of these windows and venti 
Utors had not in any way interfered 
with the plaintiff’s right of P>^‘vacy a^ 
that the making of the parnala had can 
sed no damage to the plaintiff. The 

suit was accordingly dismissed. An appeal 

by the plaintiff was 

learned District Judge holding that the 
defendant was perfectly entitled to oi^n 
his windows and ventilators in ns o 
wall and that the plaintiff had no rig 
to stop him. So far as the parnala was 
cLoefned it was held that its existence 
did not amount to such a nuisance 
would entitle the plaintiff to the injunc¬ 
tion asked for- 

Against this decision the plaintiff has 

come up to this Court in second appeal 

through Mr. Badri Das who has admitted 
fchirso far as the ventilators are ooneer- 
ned the injunction prayed for was ngh ly 
refused but that declaration should have 
been granted to the plaintiff te the effect 

that the defendant had no easement qua 

these ventilators and windows and that, 

therefore, the plaintiff could block them 

if he so chose. This matter was not 

very seriously pressed and I see ^ 

Ton to interfere with the 

at by the Courts below. It has neen 

found as a fact that the 

windows and ventil&tors does not in a y 
way interfere with the privacy of the 

plaintiff. 

The second question, however, is more 

• Mr Bustomji, on behalt ot 

th^defendant-respondent, has referre o 
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Colls V. Home and Colonial Stores^ Ltd. 
(1) and has urged that before an injunc¬ 
tion such as is prayed for in this case 
can be granted, it must bs established as 
a fact that the action of the defendant 
amounts to a nuisance. Now the decision 
leferred to deals entirely with cases re¬ 
lating to the obstruction of ancient lights 
and the principle underlying that deci¬ 
sion is that 

light like air is the common property of all. 
or. to speak more accurately, it is the comm^'n 
right of all to enjoy it but it is the exclusive 
property of none. 

In the present case by building the 
parnala or water-spout, which results in 
a flow of water passing from the house of 
the defendant on to the land to the 
plaintiff, the defendant has definitely 
placed a burden on the plaintiff’s house 
a burden which, if allowed to exist, 
would in the course of twenty years 
ripen into an easement which could not 
be interfered with by the plaintiff 
and the plaintiff’s property would 
thus become the servient tenement 
,qua the defendant’s house. It is 
'is perfectly clear that the thara on to 
which this water now flows is the pro¬ 
perty of the plaintiff and lies immedia¬ 
tely in front of his house and that the 
door of the plaintiff’s house opens on to 
|it. In these circumstances I am of 
■ opinion that the plaintiff was entitled to 
Ifche relief he asks qua this parnala. 

I, therefere, accept this appeal to the 
extent that I allow the plaintiff a decree 
for an injunction directing the defendant 
to remove the parnala complained of. As 
both parties have succeeded in part they 
will pay their own costs in this Court. 

_ Aypaal accepted. 

(1) [1904] A. C. 179=73 L. J, Cb. 484=90 

L.T. 687=58 W.R. 30=20 T.L.R. 475. 
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Civil P, C-, S. 72— Decree sent for execution to 
Collector—Collector reporting his inability to act 
—Executing Court should not f Ve execution appll" 
canton but should proceed with the execution. 

Where a decree has been sent for execution to 
Collector under S. 72 and he reports his inability 
to act. the Court should not file the execution 
application. But it is the duty of the Execut¬ 
ing Court to prtceed with the execution pf the 
decree in accordance with law. [P. 682, C. 2] 

Anant Ram —for Appellants, 

Judgment. —The appellant has a 
decree against the respondent for 
Rs. 1,991 recoverable from three items of 
immovable property specified in the 
decree. In execution of that decree he 
applied for the attachment of the pro¬ 
perty and also for the arrest of the judg¬ 
ment-debtor. The case was sent to the 
Collector presumably under S. 72, Civil 
P. C. The Collector made calculations 
of the income of two items of the pro¬ 
perty and found that it will work out as 
Rs. 514-0-8 for 20 years. He therefere, 
offered a lease of these two lands to the 
decree-holder for 20 years in full satis¬ 
faction of the decree. In other words he 
proposed that the decree-holder should 
accept Rs. 514-0-8 in full satisfaction of 
a decree for Rs, 1.991. The offer the 
decree-holder naturally declined to accept 
The Collector, therefore, reported to the 
Court that he was unable to do anything 

• 

The Execution Court thereupon de¬ 
clined to proceed further and filed the 
application for execution. The learned 
District Judge has held that the Collec¬ 
tor did not refuse to act but merely 
expressed his inability to act. I am 
unable to discover any difference between 
the two. Be that as it may, the Collec¬ 
tor has not intervened and consequently 
it is the duty of the Executing Courts to 
proceed with the Execution of the decree. 
I accept this appeal and remand the case 
to the Subordinate Judge with directions 
to proceed with the execution of the 
decree in accordance with law. No order 
aa to costs of this appeal. 


Bhowani Mai and others —Decree-hol- Appeal accepted. 

ders—Appellants. 

V. 

Allah. Wasaya — Judgment-debtor— 

Respondent. 

Miscellaneous Second Appeal No. 394 
of 1926, Decided on 27th May 1926, from 
an order of the Dist. J., Multan, D/- 13th 
November 1925. 
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Is nail and others —Aooused- 

tioners. 

V. 

Empero7 —Opposite Party. 

Criminal Revision No. 468 of 
Decided on 7th May 1 ^26 reported by 
the S. J., Ludhiana, on 19th March 19-^6. 

la) CrUntnal P. C.. S. SA2—No7i-com?ltance 
amounts to tlleaalttv villating_trial. 

Omission to examine the accused after leoor- 


Moreover, the trial Magistrate doe^ 
not appear to have considered whether or 
not the claim of the accused that they 
were lawfully entitled to cut the trees in 
question was a bona fide one. It is well 
established that the removal of property 
under a bona fide assertion of right does 
not constitute theft,, even though the 
claim be one which is not valid in law. 
Where such a claim is raised, the Court 
has no right to convict unless upon the 
whole of the evidence it comes to the 
conclusion that the claim set up is not 
a genuine one. This matter was not 


to an a cenulut) -- 

Vino trial CP C83 C JJ decided by the trial Court nor has it 

iUegal.ty v.t.at,ng proper!^ been dealt with in any way by the 

Hie a^sfrtton of right U not theft. \ District Magistrate to whom an ^ppea 
bona fide as art / bona fide U^^s brought. Both the trial and the 

T^rtionTf°right doesn^t constitute ‘heft even LpeHate Judges appear to have thought 

law. WherTsSfE^joTSlm^^u^t^ tenants, had only restricted rights in the 

has no rt|ht‘ J, \be oonolusion that I trees growing on land which they held 
the Clafm set up ^oH genuine one. [P 683 G 2] J tep^rits, the removal of the trees 

oX^-This matter comes before me'-' being in excess of their rights, amounted 

...lor S 438 of the Criminal P. C.. upon 
a report of the Sessions Judge of 

ana Leommending that certain sentenfts 

reposed upon the petitioners be set aside. 

The petitioners, Azim and 
oooupanoy tenants of certain land of 
which Jhandoo is the landlord. Azim 

?andl’ord-9^%X‘issTon.'^The 


being in excess of their rights, amounted 
to the offence of theft. In this view the 
Courts were clearly wrong. 

I must, accordingly, accept this revi¬ 
sion. set aside the conviction and sentence 
in each case and order that the fines, if 
they have already been paid, berefui.ded. 

Revision accepted.. 


A. I. R 


Khazan 
cused—petitioners. 
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Harrison. J. 

Chand and another- 


Ac* 


BO. 


The trial was obviously conducted 
•Zu nvave illegality, for the Magistrate 
i nlosed ^the defenoo evidence on 
,b'''“l 7 th November, visited tba 

trees had been odt on the 22nd 

November and there and then took the 
^ of two further witnesses a Pat 

evidence o ^ Having taken this 

wan and a Ziauaa . hearing 

evidence, he fi having heard the 

arguments, an bis judgment 

arguEDontSi P TTaviDS taken 

oonviofeing all evidence at tbe 

this further prosecutmn^evide,^^ 

stage at which . ^ggnged persons as 

tbTorimTnal P. C. 
iThis'i^ ob/iourfy an illegality. 


Swperor—Opposite Party. 

Criminal Revision ^95 of 

1926, Decided on 14th May 1926, from 
an order of the Dist. Mag.. Ludhiana, 

D/* 30bh January 1926. . , . , . 

T> n S 107 —Opposite side Itkely to 

o/lci indncinp 6«acl. 

is only to be seen. , . . u 

Where the anticipated breach is to 
mitted by the other side, the only point to ^ 
^en is whether the act which 
breach ie wronglul in itself : 32 AIL S^pflfc 

Tek Chand —for Petitioners. 
Judgment.— Two men, Khazan Chand 
and Garja Singh, were put on security 
under S. 107, Criminal P. O.. by Sardar 
Sahib Sardar Amar Singh and their 
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appeals hava been dismissed by the 
District Magistrate. They have applied 
for revision and the facts are simple 
enough. These two men are Kihtia 
Arya'i being the sons of R^htia Sikhs, 
tliab is to say, they are Chamars. Khazan 
CiianJ is practising as a Hakim and the 
Hindu witnesses for the defence have 
stated that all classes including Brahmins 
take medicine from him. Garja Singh is 
a litter in a mill. They claimed a right 
to draw water from a certain public well 
situated in Khanna town in the Ludhiana 
District and a section of the population 
objected. A year ago the Deputy Oom- 
missioner by an executive order directed 
theiu to obtain the water they required 
by means of a jhiwar, who was to be 
maintained at their expense. After two 
months this jhiwar refused to continue 
working and the trouble began afresh and 
it is stated by several witnesses that 
there is likely to be a breach of peace, 
the Rahtias being the victims, of those 
who disapprove of their taking water 
from this public well. 

The District Magistrate says in his 
order that, had they been prepared to 
give an undertaking nob to draw water 
from this well, he would have accepted 
their appeal. Whei’e, as in this case, the 
anticipated breach is to be committed by 
the other side the only point to be seen 
lis whether the act which brings about 
Ibhat broach is wrongful in itself as laid 
idown in Mohammad Yakub v. Emperor 
(1) and many subsequent rulings, and 
this view is in accordance with the clear 
wording of the section. It is not even 
alleged that it is a wrongful act for these 
Chamars to draw water from a public 
well as opposed to one which has been 
built for or dedicated bo the use of any 
parbiciilar religion or class of the popu' 
lation. Indeed one of the witnesses—a 
Muhammadan named Imdad Hussain— 
says that if a sweeper turns Muham' 
madan there is no objection to his draw¬ 
ing water from such a public well. 
Fifteen defence witnesses all Hindus of 
the upi^er classes appeared and stated 
that the majority of the population did 
nob object. It is clear, therefore, that 
the objectors form a section, large or 
small, of the population of this town but 
do not constitute the whole and even if 
they did it would not affect the ques tion 

(1) [19101 32 All. 571=7 A. L. J. 649=G I. C. 

454=11 Cr. L. J. 355. 


materially. So long as these Ohamars 
are doing a lawful act there can be no 
reason for putting them on security and 
it would appear to be more reasonable to 
take proceedings against those who are 
expected bo commit the breach of the 
peace and offer violence to law-abiding 
citizens. 

I accept the application for revision 
and set aside the order demanding 
security. 

Application accepted. 
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Addison, J. 

Fazal Ahmad —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 603 of 1926, De' 
cided on 3rd July 1926. from an order of 
the Isb Cl. Mag. Rawalpindi, D/- 8bh 
February 1926. 

Criminal P. C., S. 342 — Accused not examined 
at the close of prosecution evidence — Note by 
Magistrate that accused does not toish to add is 
not proper compliance. 

Examination of the accused, after some of the 
prosecution witnesses but not at the close of the 
prosecution evidence, with a note hy Magistrate 
that the accused does not wish to add to his 
previous statement, is not a proper compliance 

with the mandatory provisions of S. 342. 

[P. 685. C. 1] 

Ham Lai —for the Crown. 

Judgment. —Fazal Ahmad has been 
sentenced to five years’ rigorous impri¬ 
sonment under S. 394, Indian Penal 
Code, for causing hurt in attempting to 
commit robbery and has appealed 
through jail. 

The case has been tried in an unsatis¬ 
factory manner. The Magistrate has 
noted in his judgment that the complai¬ 
nant, Karam Bakhsh, was injured with a 
knife or dagger carried by the appellant. 
He did not describe his injuries and the 
Doctor who examined him was not called 
as a witness. In this connexion I might 
note, however, that on the naksha maz* 
rubi the Doctor has wribtan that the 
injuries of Karam Bakhsh were caused 
by a blunt weapon. This Doctor was 
obviously a necessary witness. Further] 
the appellant was examined after two of 
the prosecution witnesses were examined 
and was nob examined under S. 3^2, 
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Criminal P. O.. when the rest of the prose¬ 
cution witnesses had been examined. 
There is a note by the Magistrate dated 
the 23rd January 192G. that the appel¬ 
lant did not wish to add to his previous 
istatement. This, howeuer, was not a 
[proper compliance with the mandatory 
[terms of S. 342 of the Criminal P. C. 

That being the case and also seeing 
that the whole trial has been conducted, in 
an unsatisfactory fashion, 1 accept the 
appeal, set aside the conviction of the 
appellant and direct that he bo re-tried 
by another Magistrate according to law. 
In the meantime be should be transferred 

to the judicial lock up. 

Re-trial ordered. 


iS; A. I. R. 1926 Lahore 685 

Coldstream, J. 

Gujar Mai — Decree-holder -Appellant. 


V. 


Judgment-debtor 


Narain Singa — 

Respondent. ^ . 

Second Appeal No. 247 of 1926 , Deci 
ded on 7th June 1926, from an o^^r of 
the Dist., J., Jullundnr, D/- 21 st October 

19^5 

(a) Limitation Act, Art. ^SX-Art 161 
aa applicat{ 07 i, under S. 144, Civil P. C. Civ 

^ Au i^'pl^oation for restitution under S. 144 is 
not an application for executi^on but a miscel¬ 
laneous application, and Art. 181 governs it. ^ 6/ 

^'^'ib?^ivn°P'c S. 1X4:—Section is mandatory 
-TnefLatlo^o^der on egriUable ^n- 

sideratCons arising from events subsequent to 

decree 1$ not warranted. 

S 144 of the Civil P. 0. is mandatory and a 

Court proooeding under it is bound, when » 
harbeeu reversed, to cause such restitution to 

bo made as wUI. so far as ^®* P^here^s 

“".uiStion on merely equitable oonsideratlone 
arising out of events subsequent to 

ordJd Sndir S. /Tom sflll!” 

S.«verporr t“or»rtrj^°^f Bom: 

,?|«“J„^’r,rTouna‘o? the""po^«on“ 

orupied brull ^'‘'^®"edrn°der‘’s^?lf ordering 

no order should bt, p g^^h as would 

restitution ®®.. . passed were the case 

have of ^ooessyty to be passe ^ 2 ^ 

governed by S. 144. 


Tirath Ram and Gulla Ram —for Ap 
pellant. 

Bishaii Nath —for Respondent. 


Judgment.—On the 19th April 1906,. 
Narain Singh mortgaged some proi^erty 
to Ram Lok and Brij Lai. On the 4th 
March 1916, Ram Lok and Brij Lai got 
a decree ex parte against Larain Singh. 
In execution the mortgaged property vras 
auctioned and was bought by IVIangal 
Singh and Harnam Das and the money 
due upon the decree was paid to Ram 
Lok. In 1920 Narain Singh applied to 
have the ox-parte decree set aside and 
succeeded in having it set aside by an 
order dated 7bh July 1921. The mort¬ 
gagees petitioned the High Court foi 
revision but their petition was rejected. 
The suit by the mortgagee proceeded. It 
was dismissed on the 14th February 
1922 on side issues, the Subordinate 
Judge holding that the mortgage had 
ceased to exist, that the order setting 
aside the ex-parte decree did not affect 
the auction-purchasers who were no 
parties to it, and that the plaintiffs had 
no locus standi to prosecute the case 
against the auction-purchasers. It was 
noted in the judgment that the plaintiffs 
themselves were reluctant to prosecute 
the case as they had already realized 

their money. 


On the 10th April 1923. Narain Siugh 
pplied under S. 144 of the Civil P. G., 
Dr restitution by return to him of the 
roperty in possession of the auctioii- 
nrohasers. The application was rejec- 
ed and on appeal fch© Distriofe Judge on 
bh October 1924, confirmed the rejeo- 

ion holding that S. 144, Civil P. C., did 

lot apply to a case when an^ex-parto 
lecree had been set aside by the pourt 
hat granted the decree and that the 
esuU of granting the application would 
lot be to place the parties in the position 
ihey would have occupied but the 
ix-parte decree. On the 18bh 
L924 Narain Singh applied under the 
iame S. 144 for an order compelling Bain 
Lok and Gujar Mai (Brij Lai’s sucoessorl 
;o return to him the money recovered in 
execution by sale of the mortgaged pro¬ 
perty, and on the 6th March 192o, the 
Dtder prayed for was passed. R^ Lok 
lied. Gujar Mai appealed to the District 
Judge, who on the 2l8t October 
held that there was authority for apply¬ 
ing S. 144. Civil P. O.. to a case whero 
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an ex-parte decree had been set aside 
and that the order of the lower Court 
was just and equitable. He remarked in 
his judgment that it was futile for 
Karain Singh to have had the suit dismis¬ 
sed if the decree*holder was allowed to 
retain the fruits of the decree which had 
been cancelled. The property was sold 
and the decree-holder has got the money 
and it is only right that'he should restore 
it to Narain Singh against whom the 
second suit was dismissed. 

Against this appellate order of the 
District Judge the present second appeal 
has been filed by Gujar Mai and it is 
contended before me by Mr, Tirath Ram 
(l) that S. 144 does not apply in the 
circumstances of the case ; (2) that the 
application for restitution was barred by 
time ; (3) that the District Judge was 
wrong in holding that the mortgagees’ 
suit was ultimately dismissed upon the 
merits : and (l) that the order of restitu¬ 
tion is inequitable. 

I take first the plea of limitation 
(which was raised in both the lower 
Courts). It is argued by Mr. Tirath Ram 
that time ran from 7th July 1921, when 
the ex-parte decree was set aside, that 
Art. 181 and not Art. 182 of the First 
Schedule to the Limitation Act governs 
an application under S. 144 of the Civil 
P. O., that the second application of 18th 
October 1924 (which is the only one 
with which we are concerned) was in no 
sense a mere continuation of the proceed¬ 
ings initiated by the first application of 
lObh April 1923, and that the second 
application having been made more than 
three years after the ex-parte decree was 
set aside was barred by limitation. Ham 
Singh v. Sham Parshad (l), which cites 
a Lower Burma ruling Asha Bibi v. 
Nuruddin (2), is authority for the view 
that an application for restitution for 
which provision is made in S. 144 is not 
an application for execution but a mis¬ 
cellaneous application. The same view 
was taken by the Allahabad High Court in 
Hanifunnissa v. Chunni Lai (3). To me 
it seems clear from the wording of the 
articles themselves that Art. 181 is the 
one applicable, that is to say, that for 
the present application to be in time it 

(1) 67 P. R. 1918=36 P. W. R. 1918= 

44 I. C. 301=15 P. li. R. 1918. 

(2) C1915] 8 Bur. L. T. 165=30 I. C. 680=6 

Ij. B. R. 262. 

(3) [1921] 19 A. L. J. 549=63 I. C. 184. 


had to be made within three years of the 
date when the right to make the appli* 
cation accrued. I do not think that the 
second application can properly be regar¬ 
ded as merely a continuation of first (as 
is contended by Mr. Bishan Nath for the 
respondent). The facts in the case last 
cited on which Mr. Bishan Nath relies 
appear to be distinguishable from those 
in the case before me. 

In the Allahabad case it appears that 
the first application sought relief by way 
of execution proceedings against the same 
respondent as was proceeded against in 
the second application which was held 
by the Court to be virtually a continua. 
tion of the first. But in the present case 
Narain Singh applied in his first appli¬ 
cation for no relief against the mort¬ 
gagees. All he asked for was possession of 
his property sold : see District Judge’s 
order of 8th October 1924. Those pro¬ 
ceedings wore therefore not the same as 
those initiated by the application of 18th 
October 1924, which was for return of 
the decree money. The provisions of 
Art. 182 allowing extension of time from 
one application to another ate peculiar 
and nothing like them is found in 
Art. 181, and the mere fact that a second 
application (not covered by Art. 182) is 
in substance the same as the previous 
one (the prooeelings upon which have 
terminated by an order) does nob, I think 
bring the second application within time 
merely because the first was in time. It 
is obvious that S. 14 (2) of the Limitation 
Act to which Mr. Bishan Nath next refers 
is nob applicable, for the relief claimed in 
the two applications is not the same. It 
follows then that if time began to run on 
7th July 1921 the application of 18th 
October 1924, was barred by limitation. 
But it seems to me clear that even if 
time did begin to run on that date, there 
was a Iresh beginning altogether on a 
new cause of action when the mortgage 
suit decreed ex-parte in March 1916, 
was ultimately dismissed on 14th Feb¬ 
ruary 1922. It was the decision of 14th 
February 1922, that reversed the decree 
of March 1916. The application under 
consideration was made within three 
years of that date and was within 
limitation. 

Mr. Tirath Ram’s contention that 
S. 144 does not apply in the circum¬ 
stances is based on the assumption that 
Narain Singh had no cause of auction to 
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ask for rostitution other than the order 
setting aside the ex. parte decree. Whe¬ 
ther S. does cover a case where an 
0 !^-parto decree has been set aside by the 
Court that passed it is a question on 
which the decisions have not been uni* 
form. In Sabrayudii v. Seshasani (I), 
the Madras High Court has taken the 
view that the section applies in all cases 
where a decree is varied or reversed, a 
view adopted by the Bombay High Court 
in Shiv Bai Bcihya Swami v. Yesucheoo 
Nayakin (o). An opposite opinion was 
held by the Patna High Court in Chiti' 
tAHdm Sittfjh V. OhuTii S(ihu (6). In 
view, hewever, of the fact that Narain 
Singh could, and did. base his application 
on the reversal of tlie ex-parbe decree by 
the decision of 14th February 1922, the 
question of the applicability of S. 144 to 
a case where an ox-parte decree has been 
39 t aside by the Court that passed it is im¬ 
material Thero is in my opinion, no doubt 
that S. 144 does apply to the present case. 
Section 144 of the Civil P. O. is man¬ 
datory and a Court proceeding under it 
is bound, when a decree has been re¬ 
versed. to cause such restitution to be 
made as will, so far as may be, place the 
parties in their previous position. There 
is nothing in the law so far as I am 
aware to justify refusal to order restitu¬ 
tion on merely equitable considerations 
arising out of events subsequent to the 
decree. The order appealed against, 
therefore, appears to be unimpeachable 
on the merits. The fact that all the 
parties cannot be put back in their ori¬ 
ginal/ positions because the mortgaged 
property has passed bo bona fide pur¬ 
chasers, and the fact that the ground 
on which the mortgage suit was ulti¬ 
mately dismissed were perhaps improper, 
do not affeot the case. So far as it was 
able to do so the Court was bound to 
undo the results of the ex-parbe decree. 

Bub apart from the mandatory 
nature of S. 144, and assuming that the 
orders appealed against were passed not 
under the provisions of. that section but 
in the exercise of inherent jurisdiction 
under S. 151 (which section undoubtedly 
gives power to order res titution vide 

(41 fl917J 40 Mad. 299=30 M. L* J. 

^ W. 236=33 I. C. 739=(1916) 1 M. W. N. 

(5) U919] 43 Bom. 235=48 I. C. 130=20 Bom. 

(6) [wfejTpat. L. J. 43=34 I. C. 747=3 Pat. 
Ij. W. 95 
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Shivbai Babya Swami v. Yesucheoo 
Nayakin (o), and the rulings cited in 
Mulla's Commentary on S. 114 at page 
312, 7th Edition) I am unable to hold 
that the order was improper and calls 
for interference. 

Mr. Tirath Ram argues that the order 
places Narain Singh in a more favour¬ 
able position vis a vis the mortgagees 
than he occupied before the ex-parte 
decree was passed inasmuch as before 
the passing of that decree there existed 
a recoverable claim against him for the 
mortgage-money which claim is now 
barred by limitation while, on the other 
hand, the mortgagees are worse oil’ than 
they were before the decree not only in 
having no legal means of recovering 
their debt but also because they have 
lost their security which has passed irre-, 
vooably to the auction-purchaser. Sec¬ 
ondly, Mr. Tirath Ram contends that 
the learned District Judge would not 
have allowed the restitution order to 
stand had he noticed that the mortgage 
suit was dismissed not as he states in 
his judgment, on the merits, but on the 
peculiar (and, according to Mr. Tirath 
Ram, improper) ground that the mort¬ 
gage had been annihilated by the execu¬ 
tion proceedings. 

I find no legal warrant for the view 
that if complete restitution all round of 
the positions occupied by all parties can¬ 
not be effected (as in this case owing to 
the security having been lost by the 
mortgagees) then no order should be 
passed under S. 151 ordering restitution 
“so far as may be,’* such as would have 
of necessity to be passed were the case 
governed by S. 144. Nor do I find in 
the circumstances justification for in- • 
terference with the District Judge's 
order on grounds of equity. It is true 
that Narain Singh in the mortgage suit 
admitted the execution of the mortgage 
and did not expressly deny the debt. 
But the debt is presumably still there, 
though its recovery by legal process may 
possibly be barred for one reason or 
another. The dismissal of the mort¬ 
gagees’ suit may have been on inade¬ 
quate grounds. If it was, then the mort¬ 
gagees had their remedy by way of ap¬ 
peal. Possibly it was still open to them 
fco get a decree for the recovery of the 
money due in spite of* the fact that 
their security was not available. But 
they rested content with the dismissal of 
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their suit careless of the possibility of res¬ 
titution proceedings and I do not think 
that it is open to them now to object to 
restitution on the ground, pub forward, 
nere. that the suit was dimissed for im- 
j)roper reasons or dismissed partially in 
view of the fact that the debt had l)een 
actually recovered by the mortgagees. 

2or all these reasons I dismiss the 
appeal with costs. 

Appeal dismissed. 
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Harrison and Jai Lal, JJ. 
Moiiammad Aslam Khayi and others — 
Defendants—Appellants. 

V. 

Jahan Khan and others —Plaintiffs— 
Respondents. 

Second Appeal No. 735 of 1922, Deci¬ 
ded on nth March 192G, from the de¬ 
cree of the Dist. J., Attock D/- 31st 
January 1922. 

Cusfovi {Punjab) — Gift—Sanless Awan of Talla- 
gang has unrestricted power of gifting ayicestral 
■property to daughter or her isstie. 

A sonless Awan of Tallagaug Thasil of Attock 
District has unrestricted power of gifting his 
property ancestral or non-ancestral, to a 
daughter or the is.sue of such daughter. 15 P. P. 
1907 : 5 P. P. 1914 : 72 P. P. 1915, Disappr. 56 
P. P. 1915 : 53 P. P. 1899 ; 88 P. P, 1911 and 

loop. P.1912, Apx>r. A. I. P. 1924 LaA. 452, 
Fall. [P CSS C 1 ifc 2] 

Nanak Chand —for Appellants. 

H. D. Bhalla —for Respondents. 
Judgment. —The only question to be 
decided in these two appeals is whether 
a sonless Awan of the Tallagang Tahsil 
of Attock District has an unrestricted 
power of alienation of bis ancestral pro¬ 
perty in favour of his daughter. The 
District Judge has decided the point in 
favour of the contesting reversioners and 
has reversed the finding of the trial 
Ooui't on this point. The authorities 
have been well reviewed by the trial 
Court and the chief reason given by 
the District Judge for coming to a 
different conclusion is that Lal Khan v. 
Nura (l) in his opinion suggests that an 
Awan can only make an alienation of 
ancestral property with the consent of 
the reversioners, and it appears to him 
that the Riwaj-i-am compiled by Mr, 
Talbot when the Tallagang Thasil was in 
the Jhelum District supports this view. 

So far as the Riwaj-i-am is concerned 
supp ort can be found for both views. 

(1) [1914J 72 P. R. 1914=25 I. C. 5^=233 P 
L. R. 1914. 


The concerning paragraph Ko. 105 is to 
the effect that a sonless Awan has full 
power of alienation and in an earlier 
passage in answer to question No. 89 it 
is stated that an ancestral property 
cannot be givep without the consent of 
the reversioners up to the 4th degree. 
We are of opinion that this Riwaj-i*am 
cannot be relied upon one way or the 
other and on going through the authori¬ 
ties we find that the whole portion has 
been most ably and carefully analysed in 
Amir All v. Mt. Boggo (2) by Johnstone, J, 
He quotes all the authorities up to that 
time and also the various instances 
which had occurred and his conclusion is 
in favour of an unrestricted right of 
alienation. So also the authority Mt, 
Rakhi v. Baza (3) which decided that an 
Awan of Tallagang had no power of 
making a will disposing of his ancestral 
property, recited as a well established 
proposition that a sonless Awan had un¬ 
restricted power to make such gift. 

Counsel for the respondent has attached 
great weight to Amir Ali v. 5/^. Baggo (2), 
a Gujrat case, in which a gift to a res- 
dent daughter was maintained and that 
to a non-resident daughter was set aside 
and he also relied on the general view 
taken in Yakub Khan v. Fateh Khan (4) 
and Lal Khan v. Nura Khan (1). As 
against these authorities there appears to 
us a great weight of authority in support 
of the contentions of the appellants, and 
wo need only quote Nur Ahmad v. Ghu^ 
lam Husain (o), Devi Dass v. Bhakra (6), 
Khuda Bakhsh v. Waham Ali (7) and 
Nur Khan v. Sarfraz (8). 

We find it fully established that a son¬ 
less Awan of Tallagang Thasil of Attock 
District has an unrestricted power of 
gifting his property, ancestral or non- 
ancestral to a daughter or the issue ofl 
such daughter. 

We accept both appeals with costs. 

Appeals accepted^ 


(2) [1908] 15 P. R. 1907=4 P. L. R. 1908=35 

P. W. R. 1907. 

(3) A. I. R, 1924 Lah. 462. 

(4) [1914] 6 P. R. 1914=20 I. C. 14=253 P 

L. R. 1913. 
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I. C. 90=136 P. W R. 1915. 

(6) [1899] 53 P. R. 1899. 

(7) [1911] 88 P. R. 1911=144 P. L. R. 1911= 

10 1. C. 36=116 P. \V. R. 1911. 

(8) [1912] 100 P. R. 1912=249 P. I, R 1912 

=16 I. C. 21=238 P. W. R. 1912. 
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3hadi LaIj, O. J. 

Joti Sarup —Accused—Pe titioner. 

V. 

Opposite Party. 

Criminal Revision No. 762 of 1926. 

Deoided on 25th June 1926 "" 

the S. J., Karnal, on drd May 

t p C. Si 107 —No overt act—Expres 

sion^of opinion'by some ^ottnesses ts hisufficien 

to prove daaaijer of breach. * i 

Where the accused is not shown to have 
oominittcd any overt oot, 

danger oi breach o* ^ P j 32 All. 671, 

by the accused : IP. ^ 

Foil. 

Manohar Lal-(or Petitioner. 

Facts — The applicant, Joti Sarup. 
hr nAd over under S. 107. Criminal 
by order of the Sub-Divisional 
rfiafrabo of Kaithal and made to exe- 
a bond of Rs. 500 with ono surety 

foi Hke amount to keep the p^ce for 

foi 11120 ftDDealed to the District 

JudJL'^but the appeal was dismissed by 
ordel; dated ISth March 1926. He has 
now applied to this Court for revision- 
Grounds.— The applicant has been 
Vinimd down on a record of evidence 
whi^his very poor indeed. There are 
only three proaecutijn witnesses (one o 
whoin is Ram Kishen of the opposite 
party who has also been bound down by 
^’ha Vgistrate) and ^^o U-bar^ 

*rhGir evidence is simply to the eneo 

cant’s statement “JP^Xara and the 

in possession of the gura^ 

opposite ^ ^ E^mperor (l) ib was 

In Lacun^t Si-ng party is clearly in 
held that °“fc7apd ano Party 

possession of prope cy pf it, 

wants to as to possession of 

there is no d P moaning of 

O., and the 

S. 145 of the . ^.p initiate pro- 

appropriate cours Codebut 

li9U0) b. i.. t>OA 

^ 1926 D/87 
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that an order uuder S. 107 can only be 
passed when there is a finding that the 
persons sought to be bound down are 
guilty of wrongful acts committed or 
sought to be committed by them and 
that this can only be proved by overt 
acts against each individual. Note 72 
on page 119 of the Criminal P. C., by 
Atulohandra and Nripendrakumar Gupta 
shows that to bind down a person under 
S. 107 it is not enough to show that 
there is a great probability of a breach 
of the peace, but that the Magistrate 
must believe that the person against 
whom he makes the order is about to 
commit a breach of the peace : see also 
Mohammad Yakub v. Emperor (2). So 
far as I can see the mere expression of 
opinion by two witnesses that there is 
an apprehension of a breach of the peace 
and that the parties should be bound 
down is certainly insufficient to prove that 
there is really any danger of breach of 
the peace being committed by the ap¬ 
plicant. The fact that the police re¬ 
ported against Ram Kishan and Ala 
Singh only (see their report dated 6th 
July 1925, is also an indication of the 
fact that there is no apprehension of 
breach of the peace so far as Joti Sarup 
is concerned. 

It is, therefore, recommended that the 
order against the applicant may be 
quashed. 

Order. —For the reasons recorded by 
the learned Sessions Judge I set aside 
the order of the Magistrate directing 
the accused to furnish security under 
S. 107, Criminal P. O. 


Order set aside 


) 


(2) 119103 32 All. 671=7 A. L. J. 649=6 I. O. 
454=11 Or. li. J. 355. 
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JaI LAXi, J. 

Chirag Din and others - 
Appellants. 

V. 

Samanda and others — 

Respondents. 

Second Appeal No. 2720 of 1925, De¬ 
oided on 2Dd July 1926. from a decree of 
the Addl. Dist, J., Lahore, D/- 196h May 
1925. 


■ Plaintiffs - 

Defendants 
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7\C , O. 41. II. JO —-23 nnry'le^ va’^a 
of a loilttedlu ncca^iary parties and can be applied 
on aiynzllants application for addition. 

Rale 20 docs not only apply to case-J where 
th‘Te aiiv doubt a^ to a party being a necessary 
partv. bat’also applies to pjrsons who are admit- 
tedlv necessary parties: so also it not only ap¬ 
plies to cases where the Court itself discovers the 
defect as to the nonjoinder of the parties, but 

also to cases where the appell lilt applies for the 

addition of a party. [P G 2] 

Tliikam Chan'l —for Appellants. 

]Jzulat Rayn—iov Respondents. 

Judgment. — .\ prell'ninai-y objection 
is taken on hahaU of the respondents 
that the appeal is barred by time as the 
full Gourt-fea stamp was paid after the 
period of limitation. It appears th<at 
after the institution of the suit, but be 
fore tlio presentation of an appeal bo the 
District Judge, the amount of Coueb-fee 
to be paid on the memorandum of appeal 
was raised by the Punjab Degislative 
Council. The appellants, however, paid 
the same Gourfc-fee as was piid by the 
plaintiffs when instituting the suit. No 
objection was taken to this on behalf of 
the defendants-respondenfcs. The appeal 
was dismissed by the District Judge and 
an appeal was preferred to this Court, 
hub the defendants’ paid the same 
stamp as in the Court of the District 
Judge, and on its being pointed out to 
the appellants it was made good by them 
in respect of the Court-fee paid here and 
in the District Judge’s Court within the 
time fixed by the office ; but then the 
ordinary period of limitation had expired. 
As no objection was taken by the 
respondents in the Court of the District 
Judge and as the mistake was an acciden¬ 
tal one I extend the time for filing the 
appeal in this Court to the date when 
the deficiency in the Oiurt-fee stamp 
was made good by the appsllanbs and 
proceed to hear the appeal on the merits. 

The suit was for possession of land. 
During the pendency of the suit Shahab- 
ud'Din, one of the defendants, died and 
his son Hica, was duly brought on the 
record as his leg\l representative. The 
necessary correction was in the plaint. 
The suit was finally dismissed, but in the 
decree-sheet, which was prepared in the 
trial Court, the name of Shahab-ud-Din 
was still shown as a defendant and not 
that of Hira. The plaintiffs preferred an 
appeal against the decree of the trial Court 
and named Shahab*ud-Din as one of the 
respondents. This appeal was filed in 
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April I92i. Nearly a yexr later the 
appellants discovered their mistake and 
applied that Hira. son of Shahab*ud-Din. 
be made a respondent. The learned 
District Judge refused this prayer on the 
ground that O. 41, R, 20, did not ap¬ 
ply to the case. In his opinion that rule 
only applies where there is any doubt 
as to a party being a necessary party. 
This view of the learned District Judge 
is manifestly wrong. Order 41, R. 20, 
provides that where any person who was 
a party to the suit in the Court from 
whose decree the appeal is preferred has 
not been made a party to the appeal, and 
it appears to the Court that such person 
is interested in the result of the appeal, 
the Court may adjourn the hearing to a 
future date to bo fixed by the Court and 
direct that such person may be made a 
respondent. This rule does not exclude 
its applicability to persons who were 
necessary parties to the appeal. The case 
was not one for action under O. 22, 
because Hira had already been brought 
on the record. He had not been a party 
bo the appeal though admittedly he was 
a necessary party. Counsel for the res¬ 
pondents urges that O. 41, R. 20 
applies to cases where the Court itself 
discovers the defect as to the nonjoinder 
of the parties and nob bo cases where, as 
in this case, the appellant applies for the 
addition of a party. Thera is no force in 
this contention. The case cited by the 
learned counsel, Raushan Rat^ v. 
Skeraa Khan (1), is a clear aubUoriby 
against him. In the present case I find 
that the omission bo implead Hira was 
due to a mistake in tlie decrea-sheob pre¬ 
pared by the trial Court. It has nob 
been shown that there was anything in 
the judgment of the trial Court to give 
the counsel who filed the appeal notice 
of the death of Shahab-ud-Din. I 
hold, therefore, that this was a fib case 
in which the District Judge should have 
exercised his discretion iinder O. 41 
R. 20. Civil P. G. 

I accept this appeal and remand the 
case to the learned District Judge with 
direction bo add Hira, son of Shahab-ud- 
Din’ as respondent in the appeal and to 
proceed with the same in accordance 
with the law. 

No question of the appeal being barred 
by time owing to the omission of Hira 
arises in this case. 

(l) f 1920J 2 L. L. J. 5=571. C. 2^. 


Ghauns V. Emperor 
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The Oourt'fee on the memorandum of 
appeal will be refunded to the appel* 
lants, and the other costs;will abide the 
result of the appeal. 

Appeal accepted. 


A. I. R- 1926 Lahore 691 

SHADI liAL, C. J.. AND COLDSTREAM, J. 

Ghaims —Convict—Appellant. 

V. 

Emperor —Opposite Party. 

Grimiaal Appeal No.^ 281 of 1926, 
Decided on 3rd June 1926, from an order 
of the S. J., Gurdaspur, D/- 26th February 
1926. 

(а) Criminal Trial—Oircumstantial evidence, 

to justify conviction must be incompatible with 
accused's innocence. x 

la order to justify the inference of guilt, the 
oircumst.\utial evidence, where there is no direct 
evideaco, must bo incompatible with the iuno- 
ooDce of the accused and incapable of explanation 
upon any other reasonable hypothesis than that 
of his guilt. <591. C. 2] 

(б) Criminal P. C., S. i‘>‘3—Co7ivicaon under 
8. 302, Penal Code^Slgh Court will not alter It 
to one relating to property. 

In appeal High Court is not justified in alter¬ 
ing the conviction under S. 302 , I. P. C., to a 
conviction under one of tho sections dealing 
with offences against ptoporty : A- I. P. 1925 
P. C. 130, Dist. ; A. I. R. 1924 Lah. 109. Foil. 

[P. 691, O, 2] 

Mehr Chand Mahajan —for Appellant. 

C. S. Garden Noad —for the Grown. 

Judgment. —The appellant, Ghauns a 
Kajput of Jhanda Langha in the Gurdas¬ 
pur District, has been convicted of the 
murder of one Mt. Hassan Bibi, of the 
same village ; and has been sentenced 
under S. 302. Indian Penal Code, to the 
penalty of death. The prisoner, who is a 
bachelor of about 25 years of age, is said 
to have made improper overtures to 
Hfc* Hassan Bibi in the beginning of 
October 1925, but when summoned before 
a panchayat of the village ho 
husband to pardon him. On 
October 1925, Mt. Hassan Bibi ^®“, 
house during the absence of her 
and went to her sugercane field. Aho 

husband returned to the house in the 
afternoon and finding his'wifo absent ho 
searched for her in the village, and 
naately found her corpse lying lo "he 
field. The medical witness, who eon- 
ducted the post mortem examination, 
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found five injuries on the body and de- 
olared that death was duo to tlirottling. 

Now, there is no eye-witness of the 
affair, and the case for the prosecution 
depends entirely upon circumstantial 
evidence. The two circumstances, wliicli 
have been proved by the prosecutien, are 
these : (l) On the afternoon in question 
the prisoner, Ghauns, was seen working 
in his field, and Mt. Hassan Bibi was at 
that time in her* own sugercano field at a 
distance of about 30 or 35 karams ; (2) on 
the 27th October he dug out from beneath 
a shisham tree five ear-rings, and also' 
gave information which led to tho re¬ 
covery of two bangles from Mohna, gold¬ 
smith. These ornaments have been 
proved to be the property of the deceased. 

Now it has been repeatedly laid down 
that in order to justify the inference of 
guilt, the circumstantial evidence, where 
there is no direct evidence, must be in¬ 
compatible with the innocence of the 
accused and incapable of explanation 
upon any other reasonable hypothesis 
than that of his guilt. We do not think 
that the circumstances proved in this 
case exclude every reasonable hypothesis 
other than that the death of the 
woman was caused by the appellant. 
They are not incompatible with the 
theory that the j^risonor stole the orna¬ 
ments after she had been killed by some 
other person and when she was lying in 
the field. Be that as it may, we are not 
prepared to hold that the evidence in 
this case necessarily points to the conclu¬ 
sion that the murder was committed by 
the appellant. 

Nor do we think that wo would be 
justified in altering the conviction under 
S. 302 to a conviction under one of the 
sections dealing with offences against 
property. In this connexion it is only 
necessary to refer to the judgment in 
WalUi v. Emperor (l) which is on all 
fours with the present case. The obser¬ 
vations of their Lordships of the Privy 
Council in Begn v. Emperor (2) must bo 
read with the facts of that particular 
case and are not intended to lay down 
any rule of general application. Whether 
the appellant should be tried on another 
oharge is a question which must be 
decided by the District Magistrate. We 
offer no opinion on the question beyond 
^ying that tho present order of acquittal 

(“l) A. I. R. 1924 Lah. 109=4 Lah. a78. ' 

(2) A. I. R. 1925 P. C. 130=6 Lah. 220. . ^ 
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on the charge of murder should nob be 
taken as preeluding the prosecution of 
the prisoner for an otfence relating to 
property. 

For the aforesaid reasons we accept 
the appeal and setting aside the convic¬ 
tion and the sentence, direct that the 
accused be released forthwith. 

Cojiviction set aside. 
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Broadway and Addison, JJ. 
Chandu Mai —Plaintiff—Appellant. 

V. 

Mahmud Hassan —Defendant —Res* 

Second Appeal No. 277-3 of 1922, De¬ 
cided on 29bh June 1926, from a decree 
of the Disb. J., Delhi, D/* lObh August 
1922. 

Evidence Act, S. 102 —Execution of document 
admitted —Onus Js on executant to prove that its 
terjns were not %fnder%tood. 

Where the execution of a document is admit¬ 
ted, the onus is on the executant to prove that 
he did not understand its terms, even if ho is an 
illiterate person. [P 692, O 2] 

Shamair Chand —for Appellant. 

Judgment. —This second appeal has 
arisen out of a suit brought by one 
Ohandu Mai, a Hindu moneylender, 
against Mahmad Hassan, described as 
an illiterate Muhammadan. Mahmud 
Hassan is said to have executed a mort¬ 
gage on the 2nd of March 1911, in favour 
of Ohandu Mai, the mortgage-money 
being Rs. 300. It was stipulated in the 
mortgage-bond that the money would be 
re-payable with interest at the rate of 
24 per cent, with half-yearly rests, 
i. e., compound interest calculated half 
yearly. The suit was brought on the 
1st of March 1921, Ohandu Mai claiming 
a sum of Rs. 1,308. The delendanb 
admitted the execution of the bond, bub 
stated that he was not told that the 
interest was to be compound interest. 
He further pleaded that in March 1916 
a settlement had been arrived at by a 
panchayat and that on payment of a 
sum of Rs. 100 the entire amount would 
be liquidated. The Oourts below have 
found that the defe-Ki.int did not under¬ 
stand the bargain properly, that the rate 
^ 1^10 interest was exceptionally high 


and that the circumstances ware such as 
to justify a presumption that the plain¬ 
tiff was in a poteibion to dominate the 
will of the defendant and used that 
position to obtain an unfair advantage. 

It has been urged before us that when 
Mahmud Hassan admitted the execution 
of the bond the onus rested on him to 
prove his allegation that he was not^ 
told that the interest was to bo com¬ 
pound. As a matter of fact no evidence 
has been led by him in support of this 
allegation. The conclusion arrived at 
by the Oourts below as bo the defendant 
not having understood the bargain ap 
pears to me based on pure conjecture, 
there being no evidence to support it , 
nor are there any special circumstances 
which would justify the opinion arrived 
at. Again, as to the question of undue 
influence, it is to be noted that Mahmud 
Hassan never pleaded the same. . 

In the circumstances I would 
the appeal and grant the pla.ntiff a 
decree as prayed in his plaint, i. e., a 
decree for Bs. 1.308 with future interest 
from the date of deoroe till realization 
at the x*ate of 6 per cent, per annum. 
He will be entitled to get his interest 
from the date of suit till date of decree 
at the rate of 24 per cent, per annum 
with half-yearly rests. The appellant 
will be entitled to his costs throughout. 

A • . ^ 
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Jai Lal, J. 

Rikhi Kesh —Petitioner. 

V. 

Mela Ram —Respondent. 

Civil Petition No. 222 of 1926, Decided 
on l2th June 1926, for stay of the suit 
till decision of Civil Appeal No. 1974 of 
1925. 

Cft’fZ P. C., S. 10 —Same matter In Issue tn 
suit tn another Court and aopeal In High Court 
between same parties — High Court can order 
stay. 

In a suit where the matter in issue is also ia 
issue in an appeal pending in High Court through 
previous suit between the same parties. High 
Court is competent to order stay of suit under 
S. 10 : Hah. L. P. A. 351 of 1925, Foil. 

[P 693, C 1] 

Dev Raj Sawhney —for Petitioner. 

Moti Sagar and Har Prasad —for Res¬ 
pondent. 


I 
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Order. —This is.n application under 
S. 10 of the Civil C., for stay of pro- 
oeedings in a suit 6 d in the Court of the 
Subordinate Judgof Araritsar by the 

respondent againsbe petitioner. It is 

admitted that the ‘ues involved in suit 
have already beentoided in a suit for 
partition which ht lean disposed of by 
the Senior Subordvixa Judge of Amrit¬ 
sar. and that a fin appeal in that case 
is pending in thi (ourt. In that ap¬ 
peal the question ivolved iu the suit 
will directly arise O tho merits, thwe- 
fore, there is no debt that an order 
under 3.10 of the 3^1 P. 0. to stay pro¬ 
ceedings in tho 9ui; y^ich is now P^^d- 
ing in the Court o tbSubordinate Judge 

at Amritsar is necessiy. 

The only question whether such an 
order should be passe' by tbe Court in 
which the suit is pding, or whether 
this Court is compete to pass the order. 
As I have already stad an appeal from 
the decree in which t question in issue 
has already been decid is 

this Court, Judgmenin J/iss Iv* 
ley V. K. S, Sheikh M avimad 

is an authority in suert of the con n 
tion of the petifcioneriat this Oour 
competent to pass sucan order, o 
quently I order that e suit ® 1074 

pending the decision <Appeal ^o. 

of 1925 by this Cour No order as to 
costs. , , 

stay ordered. 

(1) Letters Pat^fc Appi No. 351 of 1925 De¬ 
cided on 16th Janu' 1926. 
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Campbell and dap Singh. JJ- 
^chhar Singh and aH’.er—Defendants. 

■Appellauts. 

* 

Natha and 
indents, 

Beoond AuDeal No. ^8 of ^ ’ 

idea on Vth^uly 192(:’*'' the decree 
£ ‘he Dist.V. Lyallpu - ard January 
22 « 


-Zioa)— '^ifcatto^oT^Oie 

^l‘ornecdruft see io •' 

,®h£oreaUo, has only 'h‘“ acts 

the advan ^pp^ca. 

on of Dot bound t ^ 

of the . 6 3f. L ^9^ U • ^ 13 


( 6 ) Hindu Law — Ouardtanlhtp—Mother is 
legal guardian In absence of father. 

Under Hindu Law in the absence of any 
custom to tho contrary, tho mother is a de jure 
guardian of the minor after the death of tb^ 
father. CP,694 C 1] 

(c) Limitation Act, S. 5— Extension. 

Where an appeal is filed a day later, through 
oversight of the counsel’s clerk, time may be 
esetended under S, 6 . CD 693 O 2} 

Shamair Chand —for Appellants. 
Campbell, J.—The plaintiffs, who 
are two brothers sued for possession of 
one square of land and to recover mesne 
profits thereof. They alleged that after 
the death of their father, their mother 
mortgaged the square in question by a 
registered deed dated the 27th of March 
1913 for Rs. 1,000 to tbe father of the de¬ 
fendants fixing six years as the period for 
redemption. The plaintiffs claimed 
that the mortgage was ^ inoperative 
against them and they claimed mesne 
profits on the ground that the mort¬ 
gagees’ possession was unlawful as 
against them. The defendants pleaded 
ratification of the mortgage by Plaintiff 
No. 1 after attaining majority and that 
the mortgage having been made for the 
benefit of the minors was binding on 
them and that the plaintiffs were not 
entitled to mesne prefibs. They also 
raised some formal pleas which it is now 
unnecessary to enter into. 

The first question to be decided in 
the dasC is the question of limitation. 
The appeal should have been filed on the 
lObh of April 1922. but was actually 
filed on the 11th April 1922. It appears 
from an affidavit by the clerk of Mr. 
Sham$(ir Ohand, counsel for the appel¬ 
lants, that Mr. Shamair Ohand gave him 
two cases on the 8 th of April with oral 
instructions to put in this appeal on the 
lObh ati^ a revision on the 11 th. By 
an oversight Mr. Shamair Ohand entered 
the revision on the 10 th and the appeal 
on the llbh in his diary. Tho result 
was that the clerk put in the appeal on 
the 11 th following the diary and not the 
oral instructions. In the circumstances 
of this case we think that time may be 
extended under S, 5 of the Ijimitation 
Act. We accordingly extend it. 

On tho merits tho mortgage was made 
up of three items of consideration. Rs. 

705 - 10 - 0 wa 3 the amount paid to enable the 
plaintiffs to acquire proprietary title from 
the Government in these squares. The 
Courts below have held that this am(^ 
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was duly paid and have allowed it: as 
being for necessity. 

The second item, namely, Rs. 281-10-0 
was held by the Courts to have been paid 
before the Sub-Registrar. Both Courts, 
however, held that mere enquiries by an 
alienee of the existence of a debt cannot 
exonerate him in cases in which he is 
dealing with a female guardian of 
minors. They held that in such a case 
lb was the alienee’s duty to see that the 
amount advanced had been duly disbursed 
lor the beneht of the minors. With 
this statement of law we are unable to 
concur. It was ruled by the Privy 

Council in Tlanoomanpersaud v. Mus- 
!ium7nat Bahooee Miinraj (l), that the 
creditor had only to enquire into the 

necessity for the advance and that if he 

acted honestly he was not bound to see 
to tbe^ application of the money, see 
Mulla’s Hindu Law. para. 440. The 
learned District Judge seems also to 
have been under the impression that the 
widow was only a do facto guardian. 
Under Hindu Law, in the absence of any 
custom to the contrary, and none seems 
bo have been alleged or proved in this 
case, the mother would be a de jure 
guardian of the minors after the death 
of the father. The third item of Rs. iQ 
was for the expenses of the mortgage 
and for registration and need not*^ be 
discussed. 

We remand the case under O. 41, R, 25 
of the Civil P. C., for a decision on the 
question whether in view of the evidence 
led in the case the father of the defen¬ 
dant made reasonable enquiries into the 
necessity for the loan qua the 

p. 284-10-0 and whether he acted 

honestly in advancing the sum Th 
return will be made by the District 
•Judge withm three months and fchA 
parties will have fifteen days for any 
objections that they make. The 
District Judge has further held that ?he 
terms of the mortgage were unreason- 

able, and there was no necessfty to 
bori-ow at the rate and terms contained 
in the mortgage. Wo do not think if 
necessary to enter into discussion of th s 
question at present before a finding ! 
arrived at on the point on which the 
case IS being remanded. 

Case remanded. 


(1) [1854-67j‘G“M. I. A. S m= ie W 
Suther 29=1 Sar. 552 (P. C.). 
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Harrison and Dali Singh, JJ. 

Ghanaji Din and r—nainliffs — 

Appellants. I 

V. I 

J/f, Tahan and o^/'i^;HDefendants— 

Respondants. I I 

Second Appeal Ko. J2p X)f 1922, Deci' 
ded on 2Sth June 19^, tom a decree of 
fcbe Addl. Dist. J., ^iore, D/- 6bh 

June 1922. / I 

Ejectment—Trespasser lipon anothet‘H 

land tclthoiit believing bom fide that land belongs 
lo hlhi Is 7%ot entltlcdito (ompensatlo^i but Is 
entitled to remove the mtartal. 

The principle of Engllh Law gtffcfiwfd plant- 
^Inr solo solo cedit apiies to India, but docs 
not apply cither to lesseefor to trespassers. 

NVhere therefore a tresrtsser erects a building on 
another’s land without T bona fide belief as to 

the land belonging to/ him, the trespasser, on 
being evicted by the owJer, cannot receive com¬ 
pensation for the buildiftc but 13 entitled only 
it: 2 Pat, L. J. GOO;‘21 All. 496 and 
20 Bom. 29S Foil. [P695 C 1] 

Khurshaid Zaman and Anant Bam 
Bkosla for Appellants. 

JSiaz Alolxammad^ioi Respondents. 

Judgment.— The,plaintiffs in this oasei 
sued for one-third iare in certain pro¬ 
perty left by Mi Imam Bibi fcbe»r 
mother’s sister. T|is property falls into 
three portions, and plaintiffs have 

been given a dec^ for one-third share 
in No 3. 2 and 3 fnly. conditional pn 
their paying oomn^ation to the respon 

aents th“e°3 of building er^e^a 

by them after oi g 

of their share Jthe «?;%Se^Tdan"t 
paid off by one I?air . . 

No. 2. The suit rJardiDg tb® first po 

.. _ rf Hfting found that 

t.on was 'J'smisselt b«ug tbe husband 

this property hadlougf 
and not to 

Bibi. I • 4. u 

On second a>l 

been agitated (l)>t a decree should 
have also been fivou or the portion 
No. 1, and (2) thMa plaintiffs should 
have been alio# to retain the build¬ 
ings without payjnt of any compensa¬ 
tion at all. or, N® 
the defendants afiost should have been 

allowed to remjs *beir material. As 
to the first poinjunb arguments have 
been addressed th as to the admissibili- 
ty and value of Jeertam document, on 
which the defJanfcs rely, and which 
has been held fcdebut the oral evidence. 



that tb^r^^^^BB^perty, 

^thgapS^winhis b^^^Kple fco show 
pIF^TOuld hossibly hi^lHfed or how 
extras .vievf of thair uWjjJl^tftfh an 
■^38*0 of tfhe rights ofW W.the 
We Bnd, th^afore, that 

tdift ^oree for p^aBBfiP® 

one-bli^ gli4n| q£ ’properfc^T^^Jl 

J subjeefc to 

share of the mortgage-^ 
liking possession, and the 
deten(M6s are^enbitled to remove their 
inabenil at any t 


iiae up bo IsC Novem 


her 1926 

The orosrobjeotiong ara dismissed with 

The appellants and respondents will 

bear their ssvn costs. 


Appeal poA'Uy accepted 


THAi.vn Singh v. The 


.V tH'diuGod by tie plain(HS|. The question 
^ invofve^^is aflQculb, anl it is necessary 
for 03 bo19ibihe it, for 6s going through 
th tecaVd aVt measure cff^precaution we 
tin/that the jlaintids hive ' wholly and 
lamentably failed to establish any sort 
of ti^le to any porbion of j^o. 1. There is 

for the defendants to 
^f^but regarding 


•)int, the appellants 
ata> Iron k Steel Co. 

ya down that the 
Law quicfiuid plant- 
it applies to; India, 
(or of Property Act, 
\andan Cal (2) make 
'like principle does not 
Premji Jivan Bhati 
a Ahmed (3) shows 
y and on the same 
apply to trespassers 
te position, taken by 
ants is, we think, 
namely, that the 
entitled to remove 
er have urged 
Lde belief that 
erty, but 
le to show 
‘d or how 
th an 


133=2 P. L. J. 600=41 
P- H. 0. C. 273. 


21.m.496=26 /.A. 68=7 Sar. _ 
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« " Harrison, J. 

Thakar Singh —Accused—Petitioner. 

v- 

The Cro^^J/i—Opposite Party. 

Criminal Revision No. 606 of 1926, 
Decide^, pn 13bh July 1926, from the 
orderoL^e Dist. Mag., Jhang, D/- 4th 
Januar^l926. 

Criminal P. C., S. 107— Co-sharer 
lawful improvevients on joint property—OtJier 
co-sharers objectlivg—Order under S. 107 cannot 
be passed. 

Whoa a oo*sharer exercisoss his lawful rights in 
improving the joint property in spite of the ob¬ 
jection of his co-sharers, he oannot be bound 
over under S. 107 on the ground that his action 
is likely to cause a breach of the peace ; 19 

CaL 253. (P. C.) Rel. on. [P. 096, C. Ij 

Shamair Cfiand —for Petitioner, 

Judgment.—Thakar Singh has been 
bound over under S. 107, Criminal P. C., 
and his appeal has been dismissed by 
the District Magistrate, Jhang. The 
ground on which security was demanded 
from him was that he wished to substi¬ 
tute and proceeded to endeavour to 
substitute an iron Persian wheel for the 
wooden one on a well jointly o^ned by 
‘him and his two brothers. It has been 
found by the District Magistrate that 
the result of the substitution would be 
an increase of Rs. 100 in the rental 
icapaoity of Thakar Singh’s share of the 
^nd watered by the well. Thakar Singh 
jit'wa definitely stated that he asks for no 

from b is brothers and • does 
8if^er of them to pay for his 
^ ’improvement. He has been 
porBisfceucQ^^® ground that his 

joint prona..?*' trying to improve the 
breach ^ likely to lead to a 

that such being probable 

the brothers. -^^11 be committed by 

The only questife^ ‘ 

stances is whether T^aka ® circum¬ 
cising his lawful rights in 
property in this way, and**i?^^“® 
persons, as obstruct kina in tha 
of his lawful rights and cause 
the peace, and not he, should be 
security. The rights of oo-owne^*’ 
clearly laid down by the Privy Oqui^? 
in Dachmeswar Singh v. Manotoar 
Hassein (l), and although that case deftla 

[1894] W Cal. ‘25 $=19 I. Ar^=6“^, 
133(P.C.). . 
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with iniunctions the principle laid down 
governs this also. I find that Thakar 
Singh is entitled Go improve the property, 
in sopite ot his brothers’ objections, by 
:;ubsfcibuting a superior for an inferior 
Persian wheel ; and this being so, the 
o 'der demanding security from him is 
unjustified. 

I accspt the application for^ revision 
and set aside the order demanding secu¬ 
rity- 

Application alloived. 


property sold by the Receit as belonging U> 
an insolvent has peeu dismi^- 

SttncZar Dos—for Apwanta. ! ■ ■ 

Shainair GkaJid —for ■ • * 

Judgment.—This ajcal is o osely 
connected with Appeal jo* 2374 of 192o. 
In this case a bouse agaflhop wep sold 
by the Rt. reiver in in 
ing to the ‘ insoliiijr Munshi a: 
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M. Sj.rdhi. O&r/ff 
La-i, etc., came 1 
Judge an I clail 
perty was theirs, 1 
by them from on\ 
relied upon an e 
was not produced. 


ADDISO^^ J. 


Munshi and 
^fcerals, Cliiranji 
-fe the'. District 
I that tVie pro- 
Jg been purchased 
jirkha Jat. They 
rj in a bahi which 
!lie District Ju^go. 


disbelieved the evil crice and dismissed 
the application. 


Chiranji Lai and oi/iers—Objectors 
Appellants. 


Mnnshi and anotho Insolvent Res¬ 
pondents. 


Miscellaneous First Appeal No. 2373 
of 1925, Decided on 20th February 1926, 
from an order of the Disb. J., Karnal, 
D/- 4th July 1925. 

C'.v'd P. C., 0. 1, B. I—Appeal hy claimant of 
property sold by Receiver as belonging to insol- 
vent—Receiver is a necessary parly. 


The Receiver is a necessary party to an appeal 
'by a olaimavit whose claim with regard to a 


Against this decision Chiranji Lai, 
etc., have a])pealec|' and have joined ae 
respondents the tv.o insolvents. Rugh*. 
nath, a ’ creditor and the auction pur¬ 
chaser and Girdhari, one of the other 
creditors, have not been made parties. 
For reasoUs given in my judgment in the 
connected suit th^ippeal mu^t be dis¬ 
missed with cosfcsl ' incompetent as the 
Official Recoifer \'<¥ - represents the in¬ 
solvents’' e;G: i?i I juade a 

party to it. Wit/iub liini^errf4 oau oo-' 

DO final adjudication of ^ matter aa 
the insolvents’ ejtate is vfcd in him j 
and the money is with hid / 

* -dpM dismissed, I 
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